Administrative Law – Molot -- 2002

I.
INTRODUCTION

Place of Agencies in Gov’t (The relationship b/w Congress, Pres, Courts, Agencies): 

Agencies were not created in the Constitution.  They were created by Congress.  Most agencies are executive agencies under the supervision of the Pres.  Indep agencies are less controlled by the Pres (he can’t hire & fire).  Budget & appointment are the 2 formal mechanisms that the Pres can use to control agencies.

A.
Dalton v. Specter:

[Held: A special commissioner’s proposed list of military bases to be closed is unreviewable under the APA b/c the Pres was free to approve or disapprove the list.  The challengers could not press their APA claims against anyone b/c the Pres is not an “agency” at all for APA purposes.  The only issues they could raise were constitutional claims arising outside of the APA.]
A. Problem gov’ts face: The gov’t had to decide what naval bases to close after the end of the cold war.  Deciding which base to close sucks b/c any particular closing will negatively impact the local community.

B. Congress’s procedural solution

1. DOD, Secretary of Defense reports to the Commission

2. Commission (8 members appointed by the President w/advice & consent of Senate, bi-partisan) comes up with a recommendation and issues a report/proposal to the Pres

3. Pres decides in 2 wks whether to approve or deny the entire proposal.  If approved it goes to Congress.

4. Congress needs a joint-resolution to deny.

C.  Court Challenge

1. APA

E.g., There is a statute that prohibits unsafe workplaces.  How does Congress enforce it?  They create an agency.  The agency makes rules and regulations or they may do a case by case adjudication.  The APA dictates what the agency must do if they go thru rulemaking or adjudication.  The APA gives courts a basis for reviewing an agency’s action.

2. Organic Statute

3. Constitution

[Note: Sometimes what courts do is counter majoritative or against politics.  Other times they enforce Congress’s power.]

D. Court’s holding:

· No judicial review b/c (1) the comm’n decision was not final, it was just a recommendation (thus not ripe for review under the APA) and (2) While the Pres made a final decision, he had discretion under the statute.

· Souter’s concurrence gives more weight to the idea that Congress did not want the court to get involved in this process (closing military bases) so as to not slow the process down and b/c there are other reviews built into the process.

· Rehnquist emphasizes that the Pres., as commander and Chief, could shut down military bases even w/out this procedure and the court should not get involved. 

[Note: This case was not one in which agencies were doing what they typically do (issuing rules, etc.).  Rather, the DOD & the Comm’n were providing recommendations that the Pres. and Congress could sign off on.]

E. Rohn v. Senter: more emphasis on what Congress said; prompt judicial review

II.
THE CONSTITUTIONAL FRAMEWORK FOR ADMINISTRATION
A. 
INTRODUCTION: 

> Overview of Agency Functioning
1. Execution (executive power to investigate potential violations of rules or statutes and to prosecute offenders)

2. Rulemaking (legislative power to issue rules which control private behavior, and which carry heavy civil or criminal penalties for violations)


> notice & comment: have all of the relevant people weigh in


> notice of proposed rulemaking (NPRM): industry comments, agency considers comments and then issues final rule. 

3. Adjudication (judicial power to adjudicate particular disputes over whether an individual or a company has failed to comply with the governing standards): agencies act as both the prosecutors & the judges: The prosecutor and the administrative law judge may be from the same agency but they are somewhat insulated from each other.

THE CENTRAL ROLE OF THE ADMINISTRATIVE LAW JUDGE

· Administrative law judges are almost entirely independent of the agencies at which they preside
· Unless otherwise provided for by statute, taking of evidence may be left to the agency (most commonly to an ALJ)
· Factfinder has similar authority to conduct things the way a civil judge would
· Separation of functions 554(d):

· ALJ cannot be subject to supervision or direction by any agency employee with investigative or prosecutorial functions and cannot consult with any person on any fact at issue in a proceeding w/o providing all parties notice and opp to participate
· May not personally be involved with prosecution or investigation of the same matter or related matter
· Basically, below the head of the agency, in adjudication, other than the head of the adjudication, you have to have separate functions

· No employee involved in the agency’s investigative or prosecutorial functions—except the agency members themselves—may participate or advise at any stage in the agency’s decisional process in a formal adjudication
· Presiding officer who acts as agency head’s delegate may preside
· ALJ Makes either an initial decision subject to appellate review at the behest of a losing party before the agency head, or else a recommended decision for the consumption of the agency head
· Exception: head or heads of agency—if adjudicatory authority runs through that person’s hands, he or she may exercise that power even though he or she may supervise the prosecutorial or investigative side of the same matter
> Intro to Place of Agencies in SOP:

(a) Const. provisions envisioning agencies: suggest that the delegation doctrine’s objective of dividing the responsibilities of government to provide checks and balances on abuses of power must be counter-balanced by the need for effective gov’t.

· Art. I, §8, ¶ 18– Necessary & proper clause; Art. II; Appointment Clause; Opinions Clause; Take Care Clause; Art. III Courts

(b) Const. prov. limiting Congress’s power to create agencies

i. Nondelegation Doctrine
1. The Constitution: Art. I §1 delegates legislative power to Congress, but §8 allows Congress to make laws that are necessary and proper to achieve its objectives. §8, therefore, is the power to delegate?
a. 2 different answers:
i. SOP=NO! Rehnquist’s opinion = Congress cannot merely avoid deciding hard questions and political accountability by delegation onto a non-elect group via a “legislative mirage.” Resolving such issues is the very essence of their authority in which we elected them to do. 
ii. Overlap of Branches=Yes, some delegation is desirable. Doesn’t matter why Congress did it. 
b. Steven’s view “wins” (court adopts it) because:
i. As a whole, Courts think delegation is desirable and want to protect it.
ii. No workable test to implement a “delegation doctrine”
iii. Most importantly, Courts have refrained from striking a statute down on delegation issues because usually find some other way to do so.
i. DELEGATION AND NONDELEGATION

· The Nondelegation Doctrine

· INTELLIGABLE PRINCIPLE TEST: congress has satisfied this test and created an intelligible principle if it has created limitations on an agency’s rulemaking authority that a court can use to determine whether the agency has acted within its authority to promulgate the rule under review.  Factors to consider include:

· The limitations stated in the agency’s enabling act applicable to its rulemaking function

· The other sections of the statute

· The purposes or goals of the enabling act stated in its preamble 

· The acts legislative history, prior administrative usage and experience

· Choose one of two meanings to give the agency the least power

· Yakus test (see below)

· Judicial review
· Clear Statement Rule 
· If a statutory delegation is on its face broad enough to allow an agency to impose rules that would have a radical and highly controversial effect, even if the plain meaning of the statute would authorize it, courts will construe it much more narrowly.  

· If congress had intended to allow agency to create rules in this way, it would have clearly stated so in the statute.  

· ASHWANDER DOCTRINE: ambiguous statutes should be interpreted to avoid constitutional doubt.  If you have 2 interpretations, and one raises constitutional doubt, throw out the one that raises the doubt.

1.
Mistretta v. U.S. (SCt, 1989), p. 52

· Upheld the constitutionality of the sentencing comm’n although it was an independent agency of the judicial branch.
· Using a flexible understanding of SOP, the court held that Congress may authorize the pres to remove article III judges who sat on the commission under certain limited circumstances b/c  it constituted a negligible threat to judicial independence
A. Background: problem addressed by Sentencing Comm’n:  There was great disparity in sentencing for the same crimes around the country.  Judges’ & parole boards’ discretion on sentencing was too broad.  So, Congress created a 7-member bi-cameral sentencing committee to come up with sentencing guidelines (they assigned this to a committee rather than coming up with the guidelines themselves b/c it was too complicated to do themselves).


B. Ways to Evaluate

1. formalism: Would this sentencing comm’n violate the const./frustrate its purposes?

2. functionalism: Does there need to be some flexibility in order to have an effective gov’t?


C. Delegation

doctrine: a permissible delegation  must contain an “intelligible principle” to which the agency must conform.  


(1) under the text of the Const.:  its Congress’ job


(2) political accountability: Congress must own up to its actions


(3) Rule of law: agency & courts must know how to apply


[Note: it doesn’t take much to satisfy the “intelligible principle” requirement]


D. Aggrandizement:

· Majority: there has to be some flexibility pragmatic view.  No 1 branch has too much control here.  There is no risk that we are giving judges the power to make rules and then interpret them.  It isn’t the SCt., it’s just a 3 judge extrajudicial service so there is no risk of aggrandizement of the judicial branch.


E. Encroachment:

· The president can’t remove federal judges.  Getting on the sentencing comm’n not going to get too political.


F. Scalia’s Dissent

1. Delegation: delegation is not ok, but some is necessary.

2. Body created: When you create something not fitting into one of the 3 branches, you are violating the Constitution.  Congress is not sufficiently specific and is investing discretion in the judicial branch (aggrandizement).

2.
YOUNGSTOWN SHEET AND TUBE

· The court invalidated an executive order in which the pres ordered the secretary of commerce to take control of most US steel mills—which faced an impending strike—to insure production during the Korean war

· Majority found that the secretary’s power to seize control of the steel mills under the presidential order must have its source in a grant of power to the president either from the constitution or from a constitutionally enacted statute
· The president’s power as commander-in-chief did not encompass the power to seize the mills (was not empowered by the constitution nor a statute)
· Other justices (not majority) held that although the pres might have sufficient power to take steps to protect the public in ways not authorized by congress, but congress had specifically contemplated the possibility of labor strikes and had enacted statutes that didn’t contemplate seizure.

· Capt. Obvious Jackson wrote about three possibilities in which a pres may doubt, or others may challenge his powers:

· Pres has the most authority when they act pursuant to express or implied statutory authority

· Pres has the least  power when acting contrary to congress’ express or implied policy

· Pres is in twilight zone when acting in absence of either congressional grant or denial of authority

· Frankfurter suggests that congress’ failure to authorize an initiative actually deprived pres of authority to act

· Key lesson in this case is the interplay of statutory and constitutional law in determining the scope of presidential power to direct subordinate officials. 
B. 
AGENCIES EXERCISING LEGISLATIVE AUTHORITY

1.
Indus. Union Dept., AFL-CIO v. Amer. Petroleum Inst. (Benzene) (S.Ct. 1980), p. 69

{§ 6(b)(5) of the Occupational Safety and Health Act of 1970 directed the Secretary of Labor to issue rules req employers to protect their workers, “to the extent feasible,” from harm due to toxic substances in the workplace.  The Secretary promulgated a regulation that called for expensive measures to minimize workers’ exposure to benzene b/c it caused cancer.  SCt struck down the rule.}

> Stevens (plurality): (focus on policy)

· Secretary did not make all of the findings req by the statute.  has to be unsafe before you take action.  “safe” doesn’t mean risk free.  You don’t know what is low enough until you figure it out so don’t set the standard.  Statutory interpretation: have to make sure that it’s unsafe to begin with.

· Too much delegation and thus unconst.  Cong gave no guidance on how to pick and choose and thus gave the agency a blank slate.  If you let them regulate everything it would be out of hand.  

· Benzene is useful to the economy so we don’t want to completely shut it down: its’s a question  of policy (costs vs. benefits; $ vs. lives)

> Rhenquist: 

· statute contained unconst delegation to the Secretary.  With the lang, “to the extent feasible”, Cong avoided resolving the hard questions about the circumstances in which employers could be allowed to take some risks of injury to workers b/c of the high costs of protective measures.  Resolving fundamental, politically divisive policy issues is the very essence of legislative authority and cannot “unnecessarily” be left to a politically unresponsive administrator.  “feasible” doesn’t have a concrete enough meaning.

> Powell: cost/benefits analysis appropriate

> Marshall: no cost/benefit analysis.  Feasible means technologically feasible.

The Benzene Case

· Approval by Rhenquist of the intelligible principle
· The nondelegation doctrine is a basis to construe a statute in a manner that avoids a constitutional question
· Congress authorized OSHA to promulgate regulations that would protect workers from the dangers of toxic chemicals.  

· The legislation was ambiguous concerning whether OSHA’s power to promulgate rules was subject to a cost-benefit test.  

· Plurality of the court avoided the nondelegation prohibition by its interpretation of the statutory sections dealing with standards

· The court interpreted the section as requiring OSHA to prove that a chemical posed a significant risk to workers before it regulated that chemical.  

· The significant risk language was not in the statute, however, without them, OSHA would have extraordinary power without sufficient legislative guidance in violation of the nondelegation doctrine 

· Rhenquist found that when congress created OSHA, it violated the nondelegation doctrine because it failed to indicate whether OSHA was required to use cost-benefit analysis and thus did not provide an intelligible principle

· “In the case of such substances, the language of § 6(b)(5) gives the Secretary absolutely no indication where on the continuum of relative safety he should set the standard. Nor is there anything in the legislative history, the statutory context, or any other source traditionally examined by this Court that provides specificity to the feasibility criterion”
· But see CHEVRON (Steven’s prevailing view)
· While agencies are not accountable to the people, it is appropriate for congress to rely on the agency’s views to fill in the standards that:
· Congress didn’t consider at all
· Congress couldn’t gather a majority to approve
· Left to the agency to decide b/c of its expertise
2.
S. Dakota v. DOI (1996, supp 4): 8th Cir., in response to forceful gov’t assertions that a secretarial dec was unreviewable, invoked the delegation doctrine.  At SCt appeal, gov’t changed their mind and argued that there was law to apply and review was available so SCt should remand so that jud rev could occur.  Majority issued the vacatur.  Scalia (w/O’Connor & Thomas) failed to see how judicial review had anything to do with the constitutionality of the delegation and noted that they had never GVR’d so that the gov’t could try out a new legal position.

3.
Loving v. U.S. (SCt 1996, supp 5) [upheld statute authorizing Pres to prescribe list of aggravating factors that would support capital punishment in court-martial prosecution.]

4.
Whitman v. Am. Trucking (2002) [If the delegation is too broad, the court cannot order the agency to adopt standards to narrow the delegation.  Not clear whether the Court was against voluntary made standards, but it seemed Accountability would be frustrated if the agencies made their own standards. (But not Uniformity or Notice).]

A. Statute: requisite to protect health – “margin of safety.”

B. Interpretation: not to consider costs (Scalia says you can’t consider costs but Powell would say it’s crazy not to consider costs.)

C. Delegation issue: compare Benzene: No “feasibility” aspect here like there was in Benzene.

D. Delegation concerns v. Rationality

E. Scalia v. Stevens (just semantics): 

>Scalia: “there’s no such thing as a legislative delegation.”  When congress leaves something open, judges and administrators are performing judicial and administrative functions, not legislating, or else it is unconstitutional.

>Stevens: Yes, congress can delegate legislative duties as long as there is some “intelligible principle.”  That is the way it has been for the past century.

Whitman v. American Trucking Co.

· Clean Air Act's delegation of authority to Environmental Protection Agency (EPA) to set national ambient air quality standards (NAAQS) at level "requisite to protect public health" was not unconstitutional delegation of legislative power; Act contained "intelligible principle" for setting air quality standards, and there was no necessity that Act set precise upper limits for pollutants.
· The case asks whether, if the delegation is broad, an agency may revive an invalid delegation by adopting a limiting construction of the statute
· Whether statute delegates legislative power is question for the courts; agency's voluntary restraint in exercising unconstitutional delegation of legislative power is irrelevant to the answer
· Agency cannot cure unlawful delegation of legislative power by adopting in its discretion a limiting construction of the statute (If there are no standards, the agency cannot make standards.  It is either valid or invalid).  
· This case, combined with YAKUS and AMALGAMATED establish that congress’ articulated standard can be really vague.  The latter two also suggest that an agency can make standards—which may help.  But note: WHITMAN IS THE LAW!!!
5.
Delegation: History of Delegation Doctrine
(a) Triggering Mechanism

· Big Aurora (1813): Court upheld, against a delegation argument, a revised statute created by Pres: a declaration that if France or Britain ceased commerce violation that an expired act would be in force again.

· Field v. Clark (1892): SCt upheld section 3 of the Tariff Act of 1890 which gave the Pres power to suspend tariff arrangements if American exports were unfairly taxed.  Court held that this did not transfer the taking power to the Pres b/c he was just “a mere agent of the law-making department to ascertain and declare the event upon which its expressed will was to take effect.”

(b) “filling in details”

· U.S. v. Grimaud (1911): [Upheld the power of the Secretary of Agriculture to issue regulations, backed by criminal penalties, governing the use and preservation of the national forests].  Gives the executive branch more power.  Congress authorized the Secretary of Agriculture to make rules to protect the public forests and a statute made violation of such rules a $500 fine.  The Secretary of Agriculture made a rule that you must obtain a permit before allowing your sheep to graze in national forests.  Grimaud violated it and argued that the arrangement permitted the Secretary to enact criminal laws.  The Court disagreed and upheld the arrangement b/c a violation of the rules is made a crime by Congress, not the Secretary, and congress was conferring administrative duties on an agent, not delegating legislative power.

(c) Intelligence Principle

· J.W. Hampton, Jr. & Co. v. U.S. (1928): it’s ok for the exec. branch to come up with what treatment someone gets.  A permissible delegation must contain an intelligible to which the agency must conform.

(d) Striking down New Deal Delegations

· Panama Refining v. Ryan (1935) [This is the first time that the SCt struck down an act of Congress as an overly broad delegation of legislative power.]  The National Industrial Recovery Act had authorized the president to prohibit interstate shipments of ‘contraband’ oil for the purpose of reducing economic disruptions in the oil industry which was faced with falling demand and increased supply from newly discovered oil fields.  SCt struck down the statute b/c the statute gave the SCt no guidance as to the circumstances under which he should impose the prohibition.

· Schecter Poultry v. U.S. (1935) – The statute allowed an agency acting on behalf of the President to come up with guidelines for pres. to approve (“codes of fair competition” if the code “tended to effectuate the policy of this title”).  SCt could not find a clear policy directive on the legislation, rather it pulled in many diff directions (including: preventing monopolies while promoting cooperative actions among trade groups; encouraging increased production while improving the wages and conditions of labor) and gave no indication of how these potentially conflicting values should be weighed or reconciled.  The statute also had procedural deficiencies: it did not req the agency to hold trial-type hearings or to provide an opp for judicial review to those adversely affected.  SCt thus held that the statute was unconstitutionally broad.

· Carter v. Carter Coal Co. (1936) – almost private regulation.  Decision-making power had been granted to committees of industry representatives (rather than to gov’t officials) to come up with industry codes.  B/c these private parties had “interests which may be and often are adverse to the interests of others in the same business,” the S.Ct. held that the statute was “legislative delegation in its most obnoxious form.”

(e) Switch-in-time

· Yakus v. U.S. (1944) System of wartime price controls was challenged on delegation grounds.  The statute powered an Administrator to promulgate standards that would be “generally fair and equitable and effectuate the [enumerated] purposes of this Act.”  SCt upheld the statute, noting that constitutional problems would arise only if the legislation were so lacking in standards that “it would be impossible in a proper proceeding to ascertain whether the will of Congress has been obeyed” (intelligible principle).
· YAKUS TEST: The statute would have been unconstitutional if there had been no guidelines or standards established by congress.  There needs to be a really big absence of standards.  If the statute is so unclear that we cannot tell whether or not it has been violated, then it is unconstitutional. (Very low bar—“In the public interest” has been held to be enough of a standard)

· Congress could say that the pres could do anything he wants and it would be constitutional b/c you can say that the will of congress has been obeyed
· Congress must articulate some standard for the agency to follow.  It can be really vague (there are only a few cases where the delegation hasn’t survived scrutiny).  To be struck down must be a combo of broad delegation and lack of guidelines
(f) Construction to Save Statute
· Kent v. Dulles (1958): Statute gave Secretary of State broad power to deny passports to communists.  Court applied the “clear statement rule.”  B/c the right to travel is perhaps a 1st Amendment right, SCt construed the statute to mean that right to travel could not be denied w/out a clear statement of congressional intention.

· Touby v. U.S. (1991): Was it OK for Congress to delegate to the Justice Department/Attorney General the job of classifying drugs as really bad?  The Court held that it was not OK for Congress to delegate this.  The Court wanted there to be procedures in place for questioning the agencies decision.  [Court didn’t resolve whether a more specific delegation is necessary in the criminal context.  It held that a law in question was specific enough even if greater congressional specificity is required in a criminal context.]
· Benzene: court constructed the statute in a way that says that it was okay for the agency to regulate the particles.  

· S. Dakota v. Dept. of Interior

· Scalia in Whitman: Distinction b/w agency & court: Agencies can change their recommendations so long as they provide some reasonable explanation.  Courts, however, are bound by stare decisis and must follow precedent.

(g) Nature of Function

· Loving v. U.S. (SCt 1996, supp 5) upheld statute authorizing Pres to prescribe list of aggravating factors that would support capital punishment in court-martial prosecution.
· Dalton v. Spechter

(h) Policy

1. Where should line be: If lax delegation law then Congress decides how much it wants to give away.  There are problems with this:

Anti-delegation arguments:


(1) goes against text of Constitution, 


(2) Political accountability, 


(3) legality (need a guiding principle). 

· John Hart Ely (1980, p. 98): should be no delegation b/c of political accountability.

Justification for agency delegation:

· The legislature may be unable to specify detailed rules of conduct whereas an agency may be better equipped b/c it focuses continued responsibility on a limited subject matter and has flexible decision-making procedures.

· Effective development and implementation of regulatory policy may require the exercise of all 3 kinds of power.  A rule or policy could be null and void if investigations were not vigorously pursued, or if adjudications were decided by tribunals which do not understand or support the regulatory goals.

· Agencies’ expertise

· Uniformity and predictability

· If conservative: no delegation at all.  This is not realistic for the government to function effectively.

· Kenneth Davis (1969, p. 94): Delegation OK.  It would be unrealistic for Congress to not delegate.

2. Where is doctrine?  There are broad delegations out there.

3. Why?  Manageability & inst. competence.

· Effect of Doctrine: Legality: Why is it that courts aren’t willing to put more teeth into the non-delegation doctrine? 
Functionalism; Courts may be ill suited to analyze the political factors involved.

ii. Policy stuff about nondelegation

· Why do we need standards (although not according to Whitman)?


· Democratic accountability

· This purpose is not served if an agency is permitted to make standards

· Equity and the nondiscrimination principle

· Don’t want an agency to make up the law each time they apply it

· Fair warning

· Cannot make up a regulation after the fact

iii. Non-delegation post-Schechter
· Since the 1930’s Congress has approved of all legislation it has reviewed as being consistent with the nondelegation doctrine

· The courts willingness to approve vague and ambiguous delegations can be based on two assumptions:

· Congress doesn’t have the time or expertise to write a statute in a specific manner

· Congress cannot pass legislation unless it resorts to vague and ambiguous language as a political compromise

· The court sometimes construes a statute to avoid a nondelegation problem by choosing one of two meanings that gave the agency the least power.

· Congress has also approved of legislation as being consistent with the nondelegation doctrine in cases involving special circumstances that may have justified a different result

C.
AGENCIES EXERCISING JUDICIAL AUTHORITY

1. Introduction:

· Usually agencies are w/in the executive branch.  Agencies exercise legislative powers too (e.g., Mistretta: sentencing guidelines).  Agencies exercise adjudicative powers too (impose sanctions on people who violate the rules).

· Is there anything in the Constitution that says that judicial powers can’t be practiced by an agency?  The Constitution vests the judicial power in one SCt and such inferior courts that Congress decides to establish.  The judicial power shall extend to all cases arising under federal law.

1. SCt judges have life tenure but agency heads can turnover w/ new Presidents.

2. Judges have salary protection

3. Judges are appointed by the President and affirmed by the Senate.

We don’t want agencies to have life tenure, salary protection or to be appointed by Presidents and confirmed by the Senate.

2. Crowell v. Benson
{Factual determinations are ok for the administrator to make but questions of law must be left to federal judges.}

Issue: Could this admin law judge adjudicate the claim?

If there is sufficiency of evidence and de novo then it is OK.

1. Public v. Private: Public rights are when (1) gov’t enforcing something (e.g., tariff) or an indiv. is seeking something from gov’t (e.g., license), (2) w/in congress.

2. Adjunct theory: there is a court that can review an appeal from the adjudicator so it doesn’t violate the Constitution.

Crowell v. Benson

· Congress authorized admin agency to adjudicate whether an employer was required to pay compensation to an injured workman.  Litigant argued that article III judge was required b/c the body was adjudicating private rights. Court characterized this as a private right b/c it concerned whether one private party owed another compensation
· Agencies can adjudicate private rights if there is sufficient judicial review

· You can use a non-article III judge if you have de novo review of the law and deferential review of the facts

3. CFTC v. Schor (1986)

> CFTC’s Authority

1. make rules (legislative)

2. Adjudication (judicial)

3. executive

> O’Connor

1. Individual Rights – waived

2. Inst. Q: 3 factors (these are the 3 factors to consider when examining something that looks like it should be in an art. III ct.) when considering whether it impermissibly threatens integrity of witnesses (threatening the function of separation of powers):


(1) “essential attributes” (being transferred to non-article III courts and being retained by non-article III courts)



(a) review (facts: substantial evidence; law: de novo)



(b) no ancillary powers (jury trials, habeas)



(c) narrow subject matter



(d) enforcement – the fed. agency does not have the power to enforce the claim itself; it would have to go to fed. ct.


(2) origins and importance of the right: 



(a) is it a public right? NO.  If it were then its ok.



(b) is it congressionally created right?  NO.  If it were, congress should be able to decide how much of it goes to each tribunal.



(c)but there is concurrent jurisdiction


(3) congress’s reasons



(a) experience, efficiency, burden on fed.cts.

>Brennan: Art. III powers are reserved for courts with only 3 exceptions.  There is efficiency to be gained from giving this to the CFTC BUT…

1. CFTC v. Schor

· Customer sought damages from professional commodities broker.  Commissioner authorized to order damages if a violation of CFTC regulations had occurred.  The agency adjudicated a common-law counter claim.

· Court applied 3-prong test to determine the constitutionality of common law counterclaims
· Have essential attributes of judicial power been vested in the agency?
· Analyze breadth of agency jurisdiction, scope of judicial review, and whether the agency exercised incidental powers (subpoena, contempt, power to enforce its own orders) [ok here b/c jurisdiction and incidental powers were not excessive and judicial review was adequate]

· What is the nature and origin of the rights at issue?
· The fact that rights arose from common law is not dispositive

· What were congress’ concerns in vesting jurisdiction in a non-article III tribunal?
· More efficient this way, expertise and incursion on judicial branch is di minimus

· Rejects the Crowell public/private rights distinction as an absolute basis for resolving article III claims

· Applies the core function test that asks whether agency adjudication supplants the essential or core functions of article III adjudication

Northern Pipeline [old test—today use core-function]

· Court struck down a congressionally created Bankruptcy court in which judges had 14-yr terms and were subject to removal for cause

· Non-article III judges had impermissible:
· Wide jurisdiction over anything related to bankruptcy
· Unlike Crowell, this case involved state common law—not a right created by congress
· Limited deferential review
· Final and enforceable decisions
· Core function test is more lenient than Crowell b/c it agency adjudication is not limited to fact-finding

· It is constitutional if there is adequate judicial review of the facts (deferential) and de novo review of the law

4. Admin Agencies & Non-Art III (art. I) “courts”

DELEGATIONS OF JUDICIAL AUTHORITY

Article III as a limitation

· Article III provides that all judicial power should rest in the Supreme court and the courts that Congress is empowered to create (limited b/c of life tenure)
· Exceptions: public rights arising under federal statute (no need for article III court)—as compared to private rights (arising under common law or equity)
· Agencies may review public rights without restrictions (It has never been decided whether judicial review is necessary in public rights cases (say this on the exam))
5. Jury Trial: Law vs. Equity: jury trials are preserved in matters of law.  To decide if law or equity:

(1) historical analysis (does it fit one of the writs?)

(2) remedy (money damages is law, injunctive or equitable relief is equity)

a. Atlas Roofing [The 7th A right to jury trial is no bar to admin adjud in public right cases.]

Person who was subject to civil fines for violating OSHA wanted jury.  Court held that even if this was considered a matter of law, if it is a public right and congress has decided to put it in a non-art. III tribunal that doesn’t work with juries, then the fact that it’s a public right gets you around DP and 7th A problems.

b. Austin v. Shalala
c. Granfinciero: bankruptcy trustee.  Court held that it was a private right so entitled to a jury trial.

· Court first analyzed whether public or private right was involved,
· There is no right to jury trial if a public right is involved.  
· Since private right was involved, court asked whether proceeding was equitable or legal in nature
· No right to jury trial if trial is equitable in nature. Court concluded that this was a legal trial
6. Other cases

A.  Northern Pipeline Construction v. Marathon Pipeline Co. (1982, p. 130) {Common law private rights must be adjudicated (or at least reviewed) in Art. III courts.}

(1) court strikes the delegation to bankruptcy courts of Art. III powers, subject to a “clearly erroneous” standard of review in Art. III court

(2) Brennan (plurality): private rights cannot be adjudicated in non-Art. III courts

(a) he is deciding the case with regard to all claims brought in bankruptcy court

(b) terrible opinion, because it contradicts everything that had been happening

(3) Rehnquist (concurrence: narrowest, thus governing, holding): 

(a) decides only about the state court claims: only common law private rights claims can not be adjudicated in non-Art III courts

(b) clearly erroneous review is too deferential (Rehnquist seems to think that clearly erroneous is a more deferential review than substantial evidence review( wrong)

(c) possible federalism argument: if the federal court is going to usurp state claims, it has to give them 1st class treatment

(4) How to reconcile with Crowell v. Benson?

(a) different standards of review involved

(b) self-enforcing judgment (?)

(c) further bifurcates “private rights”

(i) Public Rights—no Art. III review required

(ii) Congressionally created private rights—agency OK, so long as there is Art. III review (Crowell v. Benson)

(iii) Private Rights available at common law—strictest Art. III requirement (this case)

B. Thomas v. Union Carbide
· Court upheld statute that provided for binding arbitration of any disagreement, subject to judicial review only for fraud, misrepresentation or other misconduct
· This was a right b/w two private parties, but the court found that it bore the characteristics of a public right
· NO threat to judiciary, and provision of judicial review satisfied DP
· There is no right to jury trial if the right being litigated is closely intertwined with a public regulatory scheme that, although appears to be a private right, becomes in effect a public right.  

· But, for purposes of this case, the right was private b/c  it was neither against the federal government, nor was it closely intertwined with a public regulatory scheme that congress has the power to enact
· This case limited the application of Schor—suggests that if a private litigant doesn’t waive a jury trial, a jury trial will be required.  Consequently, if the jury trial is necessary in any case where public right is not involved, Schor balancing test will not uphold any cases that a straight public/private right test will not also uphold.  Appears to have returned to Crowell distinction.  
Summing up three prong test

a. Is it a private right or public right?

· Look to see if the government is one of the parties—note: if formation is govt +private v. private—it is a private action
b. What is the standard of review?

c. Now consider the Schor factors.

D.
AGENCIES EXERCISING EXECUTIVE AUTHORITY

1. Intro to Agencies Exercising Exec. Authority

President’s appointment power, removal power: the threat of removal gives the president control.

RESTRICTING PRESIDENTIAL REMOVAL AUTHORITY AND PRESIDENTIAL CONTROL 

· Congress may delegate the power to appoint an agency official to someone other than the pres if the person is an “inferior official” or a person who performs only certain limited duties, which do not include the authority to formulate policy.
· Congress can condition the President’s authority to remove agency officials unless to do so invades a core function of the presidency.
· Establishing conditions on the president’s removal of an administrator does not invade a core function of the presidency if the administrator does not have significant policymaking or administrative authority and the condition doesn’t interfere with the president’s authority to faithfully execute the law
2.
Morrison v. Olson (1988)

A. Background: They were trying to take away from the pres the ability to oversee independent counsel by taking away the power to remove the attorney general for good cause thereby insulating the AG from presidential politics and giving the appointment power to a special court to appoint the independent counsel.  The AG must have reasonable grounds to believe further investigation or prosecution is warranted.

> We want the pres to appoint and remove the officers of the US because we want him to have political accountability.  But, when it is the pres who is being investigated, it would undermine the investigation if the pres had appointment and removal power of the attorney general (i.e. Watergate).

B. Appointments Clause Analysis

1. “inferior officer”: The const. provides that courts can appoint inferior officers so if Morrison is an inferior officer it is ok.  The framers of the const. probably did not have this situation in mind when they came up with this provision but probably intended that courts appoint court officers (clerks, etc.).

[Note: the court does a formalistic analysis in this case w/out really looking at the purposes of the const.]

· The independent counsel provisions of the ethics and government act permit a special prosecutor to investigate misdeeds of gov’t officials.  The attorney general is to investigate allegations and report to a judicial division who is to appoint the counsel. The counsel was to have full prosecutorial authority and could be removed only by impeachment or by the Atty Gen. for good cause.
· Don’t determine Pres’s removal power on character of office but look at removal restrictions and see if they impede the president’s ability to perform his constitutional duty to execute laws.  

· The court found that the independent counsel provisions of the Ethics in Gov’t Act constitutional.  Due to the limitations of the counsel’s office, the counsel is an inferior office, not a principal officer that must be appointed by the president.  

· There is no prohibition on inter-branch appointments, so a judicial body appointing an executive officer does not in itself violate the constitution.

· Counsel doesn’t violate SOP b/c even though the prosecutor has to report to congress, he is much more answerable to the Atty Gen who has the power to remove the prosecutor.  

· The appointments clause mandates the appointment of non-inferior officers in the president, with the consent of senate.  The prosecutor is not appointed this way, the ad hoc nature of the office, and the performance of only limited duties—which does not include formulation of policy—mandates a conclusion that the office was inferior.  

· 4 prong factors: 

· limited tenure

· limited jurisdiction

· limited duties

· removable

· Court distinguished Bowsher and Meyers where congress reserved the authority to fire the official—whereas here, congress didn’t have the power to fire, it could only limit the grounds on which the president could fire
· Application of the core function test: found that the there was no violation of a core function b/c the IP is an inferior officer with limited jurisdiction and tenure, lacking policymaking or significant administrative authority, and good cause restrictions allow the president to carry out his responsibility to see that the law is faithfully executed
· Good cause removal restrictions do not intrude on presidents core functions

· Note: there is no clear test for determining who is an inferior officer—so, on the exam, just describe that there is no clear line and that the law is flawed

(a) Reconciliation with Humphrey’s
· Humphrey’s executive v. independent agency distinction means that when an official engages in rulemaking and adjudication, because it is more like judicial and legislative functions, the person is not involved in a core function of the presidency which the faithful execution of the laws 

· Majority abandons the Humphrey’s test—it doesn’t work b/c every branch is quasi-legislative and quasi-judicial.  Humphrey’s is correct but decided under the wrong test—(core function test—how close is the person to the president)

C. Removal

1. Const.

2. Caselaw


>Myers: SCt struck down congr. provision that the president could not remove the postmaster general w/out senate approval.


>Humphrey’s Executor: Under provision, pres could not remove officers of the Federal Trade Comm’n w/out good cause (strictly defined).  SCt said provision limiting pres. removal power was OK here.  

HUMPHREY’S EXECUTOR [old test]

· Pres fired Humphrey, a member of the FTC, prior to his terms expiration, for different ideological philosophies, and Humphrey’s executor sought to recover back pay due to Humphrey, now deceased.  Humphrey had been appointed to his position by the pres, confirmed by the senate, removable only for negligence or misfeasance. 

· In the absence of congressional approval, the pres may not fire administrative officials of fixed terms unless the office is purely executive
· In a purely executive office, the officer is a subordinate of the pres, and his removal of at will is therefore proper

· In an administrative agency supposedly exercising independent quasi-legislative and quasi-judicial authority, allowing the pres to remove at will would nullify the agency’s independence.  

· Distinguished Meyers in that the Postmaster General is purely executive exercising no independent judgment.  Where no such judgment is involved, the removal at will is permissible.  

· This case is pre-Morrison and focuses on the powers of an administrator who is to be removed (rather than the core function test)

· This case distinguishes between executive officers, removable at the president’s will, and independent agency officers, removable by the president only on such terms as congress prescribes.  This case is credited with legitimizing “independent agencies.”
b) Executive v. Independent Agencies

· Humphrey doesn’t use term independent agency, but distinguishes between purely executive agencies and those agencies established to exercise judgment without the leave or hindrance of any other official or any dept. of the gov’t.  The difference is the degree to which Congress has exercised its constitutional discretion to limit the president’s influence.

· Heads of independent agencies are removable for cause.  It would not be cause for removal, however, if an administrator declined to follow the president’s policy preferences in favor of policy initiatives that the administrator prefers and which are also within the administrator’s lawful discretion.

· In statutes, Congress has sometimes labeled an agency as independent.  It is probably not a conclusive determination of independency b/c otherwise, congress could always limit presidential control over an agency

· The constitution is neutral on the type of agency that should be subjected to executive control.  
· Humphrey’s doesn’t repudiate Meyers.  It does not reach executive officials, imposes only a for-cause requirement upon presidential removal, not a senatorial concurrence requirement
· To satisfy Humphrey’s—president will only need to assert cause for removal, and would not need to ask the senate for concurrence
3. Morrison’s reading: Aggrandizement v. Encroachment

What is the diff b/w this Myers and Humphreys?  In Myers, congress takes power from pres. and gives it to itself – that is aggrandizement.  In contrast, in Humphreys, congress is just setting boundaries limiting pres. power (encroachment) but does not give any power to itself so it is not aggrandizement.  The SCt will take a stricter formal role if it is aggrandizement and a more functional approach if it is encroachment.

E.
LEGISLATIVE CONTROL OF AGENCIES

THE LEGISLATIVE VETO

· It is unconstitutional for Congress to attempt to control agency rulemaking via legislative veto
· The one-house veto of an adjudicatory decision violates the constitutional requirements of bicameralism (that legislation pass through both houses of Congress) and the Presentment Clause (and be presented to the president for is possible veto)
1.
INS v. Chadha (1983)

· The House, pursuant to a statute, overrode a decision by the Attorney General not to deport P.  The P challenged the statute giving Congress veto power over executive actions
· Held: Congress may not reserve by statute the power to override executive enforcement of the law.
· The legislative veto is a legislative action.  Consequently, the legislative veto violates both bicameralism and the presentment clause. 
· Powell suggests in his concurrence that the House improperly assumed a judicial function
· In his dissent, White argues that this conflicts with Nondelegation.  Without the legislative veto, Congress must either write impossible specificity in to laws or refrain from delegating authority if it wishes to retain some accountability over agency action.  
· Severability Issue: there is a presumption of severability (see Alaska Airlines)  Chadha could have only one if the unconstitutional veto was severable.  Had it not been, the whole statute would have been declared unconstitutional and he would have been deported.  
· Final test to see if legislative veto can be severed (therefore preserving the parent statute): the unconstitutional provision must be severed unless the statute created in its absence is legislation that Congress would not have enacted
2.
Bowsher v. Synar (1986)

A. Background

1. What is Comptroller’s role under Act? Congress passes a budget that is too high and the Comptroller devises changes to bring the budget down with a given formula.

2. Who is Comptroller?

>how appointed? the President gets to choose the Comptroller from 3 names given to him.  

>how removed? the Comptroller can be removed by impeachment or by a joint resolution (both houses have to agree and the president has to sign and it has to be for just cause).  Otherwise, the Comptroller has a 14-year term.

B. Compare Comptroller’s duties to delegation cases

1. trigger?

2. would this be unlawful delegation?

C. Majority Opinion

1. Congress’s power over Comptroller: legislative control and impeachment

Congress shouldn’t be able to control the execution of its own laws b/c of separation of powers so if the comptroller is performing executive duties, the Congress cannot have any control over him besides impeachment.

2. Comptroller’s function

D. Stevens: Stevens thinks that the Comproller’s duties are legislative.  Steven’s also argues that Congress can’t revise legislation w/out complete bicameralism and presentment so they shouldn’t be able to give the Comptroller the ability to revise legislation w/out that procedure (i.e., we shouldn’t let legislation be passed without having both houses and the president signing off on it.)

E. White

1. Ind. Agencies

2. function vis a vis President’s authority: it depends how important it is to the executive authority.  Here, White argues that it is not that important to the executive authority.

3. Does Congress really control?

a. Contrast Buckley
b. Joint v. concurrent resolution: it isn’t aggrandizement, its encroachment.  It’s not legislative tyranny b/c the president gets to sign off on the removal.

c. Cause: removal for cause is broader than impeachment but it is still limited.

F. Reconciling Stevens & Majority

BOWSHER V SYNAR

· Balanced budge act prescribed certain limits on the federal budget.  In the event that these limits were not met, the head of the GAO (Comptroller General)—who is removable by a joint resolution of congress—would order certain across the board cuts in various federal programs.  Constitutionality of the act was challenged

· The separation of powers doctrine prevents congress from delegating to an office subservient to it the power to enforce laws
· The constitution mandates that enforcement of the laws shall rest solely with the executive.  Congress may not delegate enforcement power to an office subservient to it.  

· While congress may not directly control the GC, they have the power to remove him.  The power to remove is the power to control.  Congress has thus left enforcement of the law to an office subservient to it and is therefore unconstitutional.  

· The court, however, approved of the GC’s ability to investigate in order to obtain and publish information.  As to this function, Congress has the right to remove the GC.  

3. Congress’s role in appointment

A. Buckley

· Members of the FEC were to be appointed by a method deviating from the constitution (Article II, §2).  Members of congress appointed the officials, and two members of congress sat on the board in non-voting positions.

· Officers of the US must be appointed in a manner consistent with Article II, §2.  Congress may appoint officials who perform purely legislative acts, but not officers who perform executive or judicial acts.
· Distinguishes between principal and inferior officers
· Principal: nominated by the president and confirmed by the senate.  Exercise significant authority for us

· Inferior: may be selected by the heads of agencies, the president (w/o congressional approval)  and the courts

· No member of congress will be appointed an officer of the US during his term

· Strict separation of the branches.  The FEC exercises important executive functions, therefore, its members are officers of the US.  Further, the constitution mandates that all executive officials should be nominated by the President and confirmed by the senate. 

· IF OFFICERS ARE INFERIOR, IT IS STILL OK FOR THE PRESIDENT TO APPOINT THEM WITH THE ADVICE AND CONSENT OF SENATE

B. Metropolitan Washington Airports Authority
Congress tried to keep some of the appointment powers for itself (aggrandizement).

Inferior officers don’t have to be appointed by the pres., the can be appointed by the courts.

· Congress authorized the transfer of two commercial airports in DC, and authorized a board of review (composed of several members of congress) that had the power to veto decisions by the authority.  

· The court held that if the board’s functions were considered to be executive in nature, members of congress cannot constitutionally exercise such power without violating SOP  (see Bowsher)

· If the boards powers were considered legislative, the law violated Chadha b/c the boards decisions were not exercised in conformity to bicameralism and the presentment clause

F.
THE LINE-ITEM VETO

1. Intro

A. Congress giving away too much?  Delegation

B. Congress encroaching on Presidential or Judicial authority (e.g., appointment or removal for cause)

C. Congress taking too much for self?  Aggrandizement.  Judical, executive or legislative – self-delegation

D. Line-item Veto a bit of a hybrid

1. delegation

2. constitutional prescribed lawmaking procedures

2. Clinton v. New York (1998)

A. Intro. to statute: The Line item veto act allows the pres to carve out portions of a bill w/in certain restrictions.  Can cut discretionary spending, new direct spending, limited tax benefits.  The reason for this is that Congress may have more trouble trying to cut a specific “pet project” or “pork” b/c of politics b/w Congressmen so the pres should be able to do it.  [Intelligible principle: The act requires the pres to adhere to precise procedures: he must consider the legislative history, the purposes and other relevant information  The pres must speedily determine that the cancellation will reduce the federal budget deficit, not impair any essential gov’t functions and not harm the national interest.  And then the pres must transmit a special message to Congress.]

B. Majority opinion (Stevens)

1. affirmative argument (textual argument): this act does not follow the constitutional provisions for passing an act under which the house and the senate agree on bills and give them to the president and he either passes the entire bill or vetoes the entire bill.

2. rebuttals: 

(a) lockbox (gov’t): if the pres cuts out a portion of the bill, the money can’t be used for something else, it has to go toward the deficit.  Rebuttal: the cancellation has a budgetary effect.  The money is just being moved somewhere else.  The majority doesn’t think that this is good enough

(b) delegation: the majority argues that in Field v. Clark the president was given specific criteria as to when he could reduce tariffs but here the president is given the freedom to pick and choose which portions to cancel.  There is not as strong of an intelligible principle  here as there was in Field v. Clark.  Also, in Field v. Clark, the power delegated was one that was historically executive anyway.  Also, in Field v. Clark, the power delegated was to change the statutes in place if circumstances change whereby here, the president can cancel statutes at will when no circumstances have changed (cancel v. change).

3. limits of holding: even though the majority addresses the delegation arguments, they limit their holding to the textual argument.  They state that they arte not evaluating the wisdom of the act.  

C. Kennedy ( separation of powers: separation of powers is supposed to protect individuals by requiring hurdles in making law and by separating legislation and execution.  A weakness in Kennedy’s argument is that the pres, can’t single out indiv. To make them pay more; if the item is cancelled, they are just treated as everyone else.

D. Scalia

1. delegation: Field v. Clark allowed the pres to exempt tariffs if countries conformed to favorable treatment of US.  

2. executive v. legislative: Scalia argues that what the pres is doing in the line item veto act is executive not legislative (Bowsher).  Scalia’s test for whether something is executive, legislative or judicial is: who’s doing it?

E. Breyer

1. background argument: Not that diff. from mini-bills

2. rebutting majority – textual.  Asterisk argument.  Not lawmaking, following the law that congress has set forth

3. separation of powers: less of a constraint on pres then on agencies.  No unlawful delegation, no encroachment.

III.
THE EXERCISE OF ADMINISTRATIVE POWER

A.
THE FUNDAMENTAL PROCEDURAL CATEGORIES

1. Summary & Introduction: We know that agencies can perform legislative, executive or judiciary functions.

RULEMAKING

· This section deals with legislative rules—whose legal effect is virtually identical to that of a statute

· Procedures for rulemaking are found in the APA and organic statute

· Three categories

· Rules that can be adopted without any procedure

· Informal rulemaking

· Formal rulemaking

· Agency organic acts can specify whether an agency must use formal rulemaking procedures or informal ones
· Organic acts can also supplant agency requirements for rulemaking procedures set out in the APA
· Impact of Fl East Coast and Vermont Yankee on prescribing process of agency rulemaking
· Congress
· Power is virtually limitless (agencies are a creature of congress and may function only insofar as congress gives them authority to function)
· Agency
· Good deal of discretion and may provide more procedure than prescribed in the APA or enabling act
· Reviewing courts
· General rule is NO!!!!
· It is frequently necessary to compare the organic act  with the rule in order to determine whether the rule fits within one of the categories for which the APA requires no procedures.  
· APA sets forth 2 alternative procedures for promulgating legislative rules, but it exempts several types of rules from both sets of procedural requirements (interpretive rules, procedural rules, general statements of policy, and legislative rules where agency finds good cause for failing to follow the procedures normally required for legislative rulemaking)
AGENCY POWER TO MAKE RULES


PROCESS TO USE TO SEE IF AGENCY USED PROPER RULE

· What is the process that is actually being used by the agency?

· What does the P say should have been used?  

· What is the basis of the claim (constitutional DP/ organic statute/ APA)—Did the agency act w/o authority or did they disobey the statute?

· What is the holding/rule?
2. Rulemaking and Adjudication under the Constitution

3. Londoner v. Denver (1908), p. 226 (adjudication)

The city of Denver imposed a tax on a limited group of people in order to provide local improvements (pave a road) which specially benefited such group.  The taxed persons sued.  The court held that the when a gov’t agency makes a decision that affects an individual’s property rights, that person must be afforded some sort of due process, here an oral hearing.

(1) the special tax assessment is invalid unless the property owners it affects have the opportunity to offer arguments and proof in opposition to passage

(2) the tax affected a small number of people

(3) individual facts important

(4) note: no matter how individualized a tax is, there is no due process problem if the tax is imposed by a true legislature( the issue arises after the legislature delegates the authority

(5) moral: when agency exercises adjudicative function, some procedural protections are required

(a) notice and written submissions not enough

(b) in this case, a hearing was required at the agency level: “right to support his allegations by argument, however brief, and if need be, by proof, however informal”

4. Bi-Metallic Investment Co. v. State Bd. of Equalization of CO (1915), p. 230 (rulemaking)

It is not realistic to hear from everyone when there are large numbers of people involved.  

If an agency rule will apply to a lot of people, the Constitution does not require that each be given the opportunity to be heard directly ( leave it to the political process

(c) tax on entire city

(d) formula involved

5. Notes on Possible Distinctions

1. General v. particular.  In general legislation you don’t get a hearing whereas in legislation that affects you specifically, you do.

2. Prospective v. retrospective.

3. Making law or policy v. Applying law or policy.  It looks like rulemaking in Bi-Metallic where it looks like adjudication in Londoner.

4. Londoner / Bi-Metallic distinction (Rule-making vs. Adjudication vis a vis due process)

(e) Question becomes, does informal adjudication satisfy due process in this situation?

(i) if not, then is the only answer to require formal adjudication, or

(ii) should the court order whatever procedures are required to satisfy due process

(f) But courts will interpret statutes to avoid constitutional problems, unless Congress has made a clear statement as to how to interpret(
(g) ( the distinction between Seacoast and Florida may be constitutionally required in light of the Londoner / Bi-Metallic distinction

[Note: Lodoner and Bi-Metallic are still good law but they don’t provide us with much guidance.]

6. Intro. to APA

	
	Rulemaking


	Adjudication

	Informal
	553 (informal rulemaking is the most common way rules are made); policy statements and interpretive rules may not follow 553


	DP & 555(Due Process clause may requires some hearing)

	Formal
	553/556-57 (formal adjudication is the most common way adjudication takes place)


	554/556-57


7. APA definition of Rulemaking & Adjudication

a. APA § 551 Definitions
(7) “adjudication” means agency process for the formulation of an order

(6) “order” means whatever decisions agencies make that are not rules

(5) “rule making” means the issuance of a rule

(4) “rule” means general or particular 

making or interpreting or applying

future effect (prospective)

b. APA § 553 Rulemaking
A. Notice (b): you have to give notice.  General notice published in the federal register unless persons subject thereto are named and either personally served or otherwise have actual notice thereof in accordance with law.

B. Opportunity for interested person to participate (c): after notice, the agency shall give interested persons an opportunity to participate in the rulemaking through submission of written data, views or arguments with or without opportunity for oral presentation.

C. APA v. Constitution: there is more required under the APA then under the Constitution.

D. Formal v. Informal (c): When rules are required by statute to be made on the record after opportunity for an agency hearing, §§ 556 and 557 apply instead of § 553(c) (i.e., refers to formal rulemaking).

c. APA § 554 Adjudication § 554
i. Formal v. Informal

ii. Proc.

d. Formal Proc. 556-557

i. APA § 556

ii. APA § 557


8. Vermont Yankee Nuclear Power v. NRDC (1978)

· The nuclear Regulatory Commission promulgated a rule on nuclear wastes but this was struck down on review b/c of alleged procedural defects

· Court held that the adequacy of the record in an agency rulemaking proceeding is not correlated to the type of procedural devises employed but turns on whether the agency has followed the statutory mandate of the APA

· Absent constitutional restraints or extremely compelling circumstances, courts cannot impose upon agencies greater procedural requirements than those set out in §553 of the APA
· This case is a reiteration of the doctrine set out in FL East Coast
· It is up to congress or the agencies to require more than notice and comment procedures

· To the extent that the agency gives more process, it is in their discretion to do so

· This case doesn’t restrain the Hard look doctrine.  What it says is “WE CAN STRIKE DOWN AN AGENCY DECISION IF THEY DIDN’T DO IT RIGHT—BUT WE CANNOT TELL THEM WHAT TO DO TO FIX IT”
· Impact on hybrid rulemaking

· Court will read hybrid requirement skeptically—if congress wants it—must be clear

· Exceptions to Vermont
· When an agency’s regulations require more procedure (Arizona Grocery doctrine—agencies are bound by their own regulations—if an agency has made a regulation and doesn’t want to comply with it, they have to repeal it—cannot just ignore it)

· If an agency departs from a set of procedures, it is arguable that an agency that makes a unexplained departure may be required by a court to stick with their settled practice—cannot abandon w/o a reason

B.
FORMAL ADJUDICATION

1. Requirements of Formal Adjudication

A. Appraisal of the Issues - § 554(b) (p. 1336) (kind of like notice in civil procedure)

B. Opportunity to present oral/written evidence & cross-examine – § 556(d) (p. 1339)

C. Unbiased presiding official – § 556(d) (p. 1338) [Cement Inst.]

D. Right to Retain Counsel – § 555(b) (p. 1337) (counsel is not provided)

E. Decision based on evidence in proceeding – § 556(e) (p. 1340)

F. Statement of findings and reasons for decisions – § 557(c) (p. 1341) [Armstrong]

STATUTES AS A SOURCE OF PROCEDURAL REQUIREMENTS
2. An agency must refer to two sources to determine the procedures it is required to use in a given case:  The APA and the organic act that authorizes the agency to take the action under consideration

· The supreme court has interpreted the APA as a superstatute—if it conflicts with one, it will prevail—unless the statute explicitly states that the APA doesn’t apply (it must be really clear to prevent APA from prevailing)
3. formal adjudication looks much like a judicial trial (complete with oral presentation of evidence subject to cross-x)

a. designed to serve functions similar to those of judicial trial (resolution of factually based disputes between individuals whose conduct is regulated by an agency and between the agency and such individuals)

4. In formal adjudication, the emphasis is on procedural protection of the rights of the individuals participating in the proceeding.

a. An agency is required to use a formal adjudication only in the case of  adjudication required by statute to be determined on the record after an opp for an agency hearing (§554(a))

5. Informal adjudication is used in the most cases (governed by APA §555)

a. Provides for few procedural safeguards

b. Three other sources of procedural safeguards for informal rulemaking (the statute that authorizes the agency to take the action, agency rules and the DP clause)

c. The court cannot require the agency to use procedures greater than those required by one of the sources of authority when an agency engages in informal adjudication

THE REQUIREMENT OF FORMAL ADJUDICATION
6. In the APA, Congress has directed agencies to use formal adjudication only in cases of adjudication required by statute to be determined on the record after an opportunity for an agency hearing

7. A court must address two issues to determine whether an agency is required to resolve a dispute through the use of formal adjudication

a. Is the agency action an adjudication?

b. Did congress require that adjudication be determined on the record after opp for an agency hearing?

8. THE ELEMENTS OF FORMAL ADJUDICATION
· Requirements for formal adjudication are found in §§556 & 557
· Provisions in §554 also apply to formal adjudication only (i.e.; 554(d) separation of functions)
· §556 applies whenever 553 or 554 says it does—to formal proceedings (note Chemical Waste trigger language)
· 554(e)—agency may issue declaratory orders
· PREHEARING PRACTICE

· Prior to an actual hearing, an administrative adjudication may involve prehearing practice, including prehearing conferences, motions, discovery, and settlement negotiations
9. NOTICE

· §554 (b)--All persons potentially affected by an agency’s resolution of a formal adjudication must be given notice of the time and place of the hearing and the matters of fact and law asserted

· Opposing parties then must be given an opp to indicated the factual and legal issues they intend to contest
· Once a hearing is noticed, no outside contact between interested parties on the issues related to the merits of the case
10. PRESENTATION OF EVIDENCE

· 555(b), 556(d)—party to a formal adjudication can appear in person or through counsel and can present evidence in oral or documentary form, submit rebuttal evidence and to cross-x witnesses
· agency has discretion to provide by rule for use of written submission procedures when agency is engaged in licensing or rulemaking (FL EAST COAST)
· Right to counsel

·  A person doesn’t automatically have a right to counsel
· 556(d)—a party must be permitted to conduct such cross-x as may be required for a full and true disclosure of the facts
· 556(e) allows use of official notice, however, opposing party is entitled to try and rebut
· most often used when an agency, having successfully defended the accuracy of data in one proceeding, seeks to have the data accepted as accurate in a later proceeding (and may include facts that are disputed and not in common knowledge)
· agency may not take official notice w/o notifying the parties first
· agencies are not required to use the rules of evidence applicable to courts
· hearsay will only be excluded if it without basis in evidence having rational and probative force
· An agency may not rely on evidence that a reasonably prudent person would not rely on in conducting his affairs. See Richardson v. Perales
· 555(d)—agency subpoenas authorized by law shall be issued to a party on request
· agencies typically have methods to elicit info about private parties through required reports that private parties cannot duplicate
· agencies have discretion to deny subpoenas where they conclude that they are not reasonably necessary to develop relevant evidence
· Except as otherwise provided by statute, the proponent of a rule or order has the burden of proof (including the burden of production and persuasion)
· Agency will always be proponent of order when imposing a sanction
· Would-be licensee is always the proponent of order granting license
11. EX-PARTE CONTACTS

· If the hearing is adjudicatory and not for the purpose of determing an initial licensing application, the presiding officer is forbidden to consult with any person or party on a fact in issue unless on notice and opp for all parties to participate (554(d))

· Two exceptions to the bar on ex-parte contacts

· No bar on contacts b/w persons constituting the agency and the presiding officer at a formal hearing (554(d))

· No bar on contacts b/w persons (other than the presiding officer) giving info ex parte to members of congress about the merits to the proceeding (557(d)(2))

· If an impermissible contact does occur, it must be made party of the public record and the agency, ALJ, or other official presiding over the hearing may impose sanctions

· If the ex parte contact is discovered after the hearing, the decision becomes voidable, not void—subject to review on appeal

· Test for disqualification: whether a disinterested observer may conclude that the agency has in some measure adjudged the facts as well as the law of a particular case in advance of hearing it

12. FINDINGS AND CONCLUSIONS BASED EXCLUSIVELY ON THE RECORD

· Initial agency decision: must include

· Findings and conclusions and the reasons and basis thereof, on all the material issues of fact, law or discretion presented on the record (557(c))

· The agency decisions must be supported by reliable, probative and substantial evidence

· The initial decision becomes the agency’s decision unless there is an appeal to the agency or the agency elects on its own motion to review the decision

· An agency may limit the role of the initial decision to be certified to the agency for final decision

· §557—if an appeal is taken, parties must be given an opp to submit to the agency exceptions to the initial decision and reasons in support of that decision

· Both the initial decision and any subsequent agency decision on appeal must be based exclusively on the evidentiary record complied during the hearing (transcript of the hearing = the formal record)

· Administrative appeals
· Agency may still provide for review as of right or at the agency’s discretion (557(b))

· In reviewing a subordinate decision, agency has all the powers which it would have making the initial decision except as it may limit the issues on notice or by rule (557(b))

· Cinderella finishing school
· It is not unlawful to make up mind about policy or law, but it is to make up mind as to the facts of a case prior to the hearing

13. MANAGING ADJUDICATORY PERSONNEL

· Many agencies, such as the SSA, do not attempt to make policy through adjudication.  They seek to prevent the disposition of individual cases from altering its policies or from implicitly generating policies that agency managers view as undesirable

· There is an attempt to achieve these goals by controlling or directing decisions made by ALJs.  

· There are many more non-APA hearing officers in federal agencies than there are APA qualified ALJs.


· They have less independence and lower pay, and less job security than ALJs.  Their selection and appointment are controlled by the agencies by whom they are employed

2.
FTC. v. Cement Institute (1948), p. 257

A. Background ( juris, findings, nature of proceedings

Cement prices were all exactly the same regardless of the distance b/w the buyer and seller.

B. SOP concern ( bias v. expertise

Cement argues that the agency (ALJ) can’t be unbiased b/c it has taken positions on what it thinks is unfair trade practices.  The decision of the ALJ can be appealed to the commission.

Court holds that the agency still had an open mind and might change their mind once they hear the other side.  (This goes against the idea of an unbiased judicial decision.)  congress decided to give the decision to experts in the field rather than unbiased judges.  
FTC v. Cement Institute (combination of functions OK)

(1) price-fixing in cement sales: FTC investigates and then adjudicates( OK

(2) Issue

(a) Possible Bias: FTC had already done its own investigation (in a non-adversarial manner) and decided that this was an unfair practice.

(b) No impermissible bias:

(i) generalized views on questions of law and policy OK

(ii) views on  practices of particular parties to the proceeding would not be OK

3.
Greenwich Collieries (1994), p. 278

A. Background

Black lung benefits act and longshore and harbor workers comp. act.  “true doubt.”  Burden of persuasion on employer such that the tie goes to the claimant.

Review:

Burden of pleading: 12(b)(6)

Burden of production: summary judgment

Burden of persuasion: equipoise

B. Holding: the burden of proof under the APA is imposed upon those seeking the order.  The court thus strikes down the true doubt rule.

C. Dissent: burden of proof in APA refers to burden of production.

D. Interp. Approach: trends in statutory interpretation of the APA.  Became much more functional over time.  In  this case the interpretation goes back to formalism – what did it mean in 1946?

Director, Office of Workers’ Compensation  v. Greenwich Collieries
(1) Narrow Holding: Department’s true doubt rule—that the burden of persuasion is on the person opposing the payment of benefits, and thus if the evidence is in equipoise, the employee wins( violates 5 USC §556(d) [§7(c) of the APA]

(2) Broad Holding: interpret the APA as what it would have meant in 1946

(a) note: when combined with Vermont Yankee, this should mean that administrative action requires very little procedure

(b) but as agencies shifted from formal adjudication to informal rule-making as the policy-making mechanisms, procedural requirements proliferated, i.e. under the Overton Park  rule that procedures are required for judicial review

(3) claim: true doubt rule violates §556(d), which states that the  proponent of a rule or order “burden of proof “

(4) Question: what is “burden of proof” (burden of persuasion or burden of production)?

(a) look to Congress’s intent, because if court/agency wrongly interprets, Congress can amend

(b) How to find Congress’s intent?

(i) majority: interpret the APA language by what it would have meant in 1946 (burden of persuasion)

(ii) but what if Congress wanted the agency to apply whatever the Court’s applied( and this was itself evolving?

(a) in fact, O’Connor was probably wrong that the meaning was set in 1946

(b) it would have been easier for her to argue that it is set now

(c) note: no agency gets Chevron deference when interpreting the APA

(i) APA is attempt to promote uniformity( BUT APA is only the default setting

(ii) agency has expertise on own statute, not on APA( BUT the agency should also know better what the APA should mean for its agency

(d) poor agency litigation

(i) Court assumes that the agency is interpreting the APA and that the agency gets no deference 

(ii) agency could have won if they said they were interpreting the organic statute, so long as the organic statute doesn’t explicitly provide either way

4.
Armstrong v. CFTC (3d Cir. 1993), p. 286

A. Background

B. Statement of findings: alj; agency

The ALJ found Armstrong guilty and, on appeal, the Commission affirmed the ALJ’s opinion as “substantially correct.”  This is inadequate b/c it does not comply with APA § 557(c) which requires an adequate “statement of findings and conclusions and the reasons or basis therefore, on all the material issues of fact, law or discretion presented on the record.”  By not providing this, they have not provided effective judicial review/appeal nor have they settled the law for future cases.

§ 557(c) ( person

Armstrong v. CFTC (3d Cir. 1993, p. 286)—agency must state reasoning
(a) CFTC upholds ALJ decision as “substantially correct”( not OK

(b) Not OK in administrative agency:

(i) functional: the policy maker who will be reviewed in Art. III court is the CFTC, not the ALJ, so the courts need to know what the CFTC thought, not what the ALJ thought.

(a) prevent arbitrary decisions

(b) provide parties with reasoned explanations for those decisions

(c) settle the law for future cases

(d) furnish the basis for effective review

(ii) formal: APA § 557(c) on contents of decisions states: “statement of . . . findings and conclusions, and the reasons or basis therefore, on all material issues of fact, law, or discretion presented on the record”

C.
INFORMAL RULEMAKING

>Notice

>Opportunity to participate

>General statement of basis & purpose

· Three steps of adoption of informal legislative rules
· General notice of the proposed rulemaking
· Setting forth time, place and nature of the public proceedings

· Legal authority under which the rule is imposed

· Either the terms of substance of the proposed rule or a description of the subjects and issues involved

· Opportunity participate
· All interested parties should have the opp to participate in the rulemaking through the submission of written data, views, or arguments with or w/o the opp for oral presentation

· Consideration of relevant material
· Agency shall, after considering the relevant matter presented incorporate in the rules adopted a concise general statement of their basis and purpose

· Agency shall publish it in the federal register, which is then subject to judicial review.

1. Intro. to Informal Rulemaking – “Notice & Comment”

A. Notice § 553(b)

B. Comment § 553(c)

C. “A concise general statement of rule’s basis & purpose” § 553(c)

Different from legislation b/c there is no bicameralism and presentment.  Doesn’t match the legislative process.

STATEMENT OF BASIS AND PURPOSE

· APA requires an agency engaged in informal rulemaking to incorporate in its final rules a concise general statement of their basis and purpose 

· Automotive Parts: modern requirement for this statement (must be interpreted in a manner consistent with the reviewing court’s need to see what major issues of policy were ventilated by the informal proceedings and why the agency reacted to them as they did)

· An agency’s failure to respond in its statement to well-supported arguments contained in public comments critical of the agency’s proposed rule can form the basis for reversal of final rule

· SEC v. Chenery: reviewing court can consider the validity of an agency action only on the basis of the reasons stated by the agency at the time it takes the action.  The reasons that form the basis for judicial application of the A &C test must be found in the agency’s statement of basis and purpose

· Overton Park: A&C requires judicial determination of whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment—the review is searching and careful but the ultimate stand of review is narrow—court cannot substitute its judgment for that of the agency

· Courts now require agency in statement of basis and purpose to:

· Pension benefit Guaranty Corp: Agency must discuss only the policy goals identified in the statute that authorized it to take the action at issue

NEGOTIATED RULEMAKING

· Involves promulgation of a rule that is the product of agreement among representatives of all affected interests at the end of a negotiating process

HEARINGS IN INFORMAL RULEMAKING

· §553(C)-doesn’t require an agency to provide an opp for oral communications, and the typical informal rulemaking doesn’t include a hearing of any kind

2. Pre-notice

Internal process:

Team model: most common, lower levels doing most of the work

Hierarchy model

Outside advisor model

Adversarial model

3. Formal requirements.  e.g., NEPA requirements

Informal: Go out and talk to strong industry members prior to notice.  This makes people wary of “agency capture”: i.e., if AT&T and the FCC deal with each other daily, they begin to share business interests.

4. Notice

2 purposes of the notice requirement:

1. get good information to legislate properly.

2. rights of individuals.

NOTICE AND COMMENTS
· Notice consists of 2 parts

· Proposed rule itself (its substance)

· Agency’s stated purpose for proposing the rule

· Even though the APA exempts certain things from the rules, the agency is free to use notice and comment on its own
· Someone/something is exempt from notice and comment, they still may be subject to other portions of the APA (i.e.; they still may have to publish the rule in the Federal Register)
· Review based on the record
· Agencies must disclose the sources on which they relied when publishing a proposed rule and collecting them with all of the comments in a package that could be characterized as the record for possible judicial review

· Sources of Information and analysis in rulemaking
· Sometimes agencies may discuss contemplated rules at a preliminary stage with an advisory committee which includes experts in the field or, in other cases, representatives of affected interests

· Agencies may publish an advanced notice of proposed rulemaking as a first public stage of the process (provide genuine opp for public to influence the content of agency policy)

· Determining an agency’s rulemaking agenda
· Formal agenda setting

· Right to petition for rulemaking (§553(e))—APA doesn’t mandate a response or fix any time limit for consideration of petition, but any agency’s failure to respond at all, or within some indeterminate reasonable time is likely to be subject to a challenge of abuse of discretion

· Congressional directives to make rules (they can do so, and impose timetables for completing them)

· Agency discretion and public crisis (agencies retain a lot of discretion over what problems to address)

a.
AMA v. U.S. (7th Cir. 1989), p. 296

The American Medical Association received income from dues and advertising and published journals.  They send the journals to all dues-paying members for free.  The AMA, as a not for profit, would normally be tax exempt but the advertising in the journals creates a problem.  The IRS has rules to figure out if it should be taxed.  2 possible rules: (1) allow the advertisement to be completely offset by the cost of the publication, (2) allow the advertising to only be partially offset b/c the dues count towards the cost of the journal as well.  The IRS decided to only allow the advertising to be partially offset.  The AMA was not involved in the rulemaking and challenged the rule b/c of lack of notice.  The IRS’s proposed rule was favorable to the AMA b/c it was flexible but the rule adopted was very rigid and not favorable to the AMA.  The Court held that in order for there to have been adequate notice the final rule has to be a “logical outgrowth” of the proposed rule and that here it was so there was adequate notice.  Policy reason: It’s not just bad rules that you should participate in.  If a favorable rule is being proposed, you should anticipate that there may be opposition and participate in the rulemaking to support the rule.  Policy reason: the rulemaking process would be undermined if there could not be changes to the proposed rule after notice.

b.
National Black Media Committee (NBMC) v. FCC (2d Cir. 1986), p. 299

The FCC’s proposed rule expanded minority preferences to a new set of channels.  The final rule eliminated this aspect.  Here the Court finds that the notice was inadequate.  The FCC relied on maps and other info. that was not on public record and thus the public could not comment on this data [this is not required by informal rulemaking but the court argues that it is arbitrary and capricious].

Rule-Making

a) Proposed Rule( Adopted Rule: “logical outgrowth”

(1) American Medical Association  v. US (7th Cir. 1989, p. 296) (adequate notice: too bad, so sad) vs. National Black Media Coalition v. FCC (2d Cir. 1986, p. 299) (inadequate notice: denial of right to proper notice/opportunity to be heard)

(a) differences:

(i) because the rule would clearly affect the AMA and the policy was one of first impression, the AMA should have filed supporting comments

(ii) because it was unclear that the long-standing minority preference policy was up for grabs, the NBMC had no notice to file supporting comments( BUT it should have been clear to them that under the Reagan administration, the policy could be discontinued

(iii) different circuits( different results

(b) problem with the AMA approach: forces everyone to always comment

(i) too many comments

(ii) burdens public

(c) problem with NBMC approach: might provide incentive for not putting in comments, because a second bite at the apple is provided by the opportunity to challenge notice in federal court

(2) APA language:

(a) 553(b)

(i) notice needn’t even have terms and substance of the proposed rule; could just describe the subjects/ issues involved; 

(ii) if the proposed rule is published, maybe rule could change completely

(b) does §553(c)

(i) “the agency shall give interested persons an opportunity to participate in the rule making”

(ii) whether this is an obstacle depends on the background interpretation

(3) remember Vermont Yankee (no new process) and Greenwich Collieries (1946) rules

5.
U.S. v. Nova Scotia Food Products (1977), p. 315

FDA passed regulations regarding the handling of fish to kill bacteria such as botulism.  Nova Scotia foods argued that the level the FDA requires whitefish to be heated to ruins the fish.  Nova Scotia appealed from an enforcement proceeding.  Nova Scotia argued that the record was inadequate b/c it didn’t contain the scientific data that the FDA used to make the regulation.  Thus, the info. was not available to those to comment on.  The FDA argues that this is not formal rulemaking so it does not require everything to be “on the record.”  Nonetheless, w/holding the major data on which your regulation is based is a problem.  

Nova Scotia also argued that there was no adequate statement setting forth the basis of the regulation.  You don’t have to explain everything in great depth or detail but there has to be a basis for judicial review.

NOVA SCOTIA

· The FDA issued guidelines for proper processing of smoked whitefish, without disclosing the data upon which it based its decision and w/o commenting upon the necessity of the guidelines

· The court here required a paper hearing—this is no longer valid under Vermont Yankee
· Informal rulemaking must involve disclosure of relevant scientific data and statements concerning the need for the rule
· Basically, reveal the stuff you relied upon—if it is not widely available
· Here, the FDA didn’t comply with §553’s requirement (c) which mandates a concise statement accompany a rule

· The FDA’s failure to invite comment on the data was akin to rejecting comment altogether—also, agency failed to acknowledge comments that were adverse to their decision

7.
Indep. U.S. Tanker Owners Comm. v. Dole (1987)

A. Background: The Secretary of Transportation, Dole, passed a regulation that if the ships that were built with subsidies participated in the domestic market they had to pay on a certain formula.  The independent US tankers argued that the rule was arbitrary and capricious b/c the explanation of the rule was inadequate

B. Holding re: statement.  The rule is arbitrary and capricious b/c the explanation of the rule is inadequate.  Here the statute gives us the criteria to consider.  the regulation didn’t consider alternatives that would have better suited.  Criteria: national emergency or war, substantial part of the export-import business.

[note: compare Nova Scotia & Independent Tankers w/ NBMC v. FCC w/ Vermont Yankee]

Independent US Tanker v. Dole (DC Cir. 1987, p. 330)—justifications for rule must be among the statutory objectives

(4) DoT’s rule vacated because statement of basis and purpose is inadequate (arbitrary and capricious standard)

(5) failure to link policies served by the rule (free market) with the objectives set out in the rule( Agency can’t substitute goals 

D.
FORMAL RULEMAKING

· Any rule that has a significant, binding effect on the substantive rights of the parties is a legislative rule

· Two procedures for legislative rules

· Informal rulemaking

· Formal rulemaking

· Procedure
· First, must make public notice of proposed rule

· After this, procedures are very similar to those used by formal adjudication

· The agency must conduct an evidentiary hearing presided over by either the agency head or an ALJ

· At the conclusion of the hearing, the agency must make findings and conclusions based solely on the record amassed at the hearing

· Parties have a right to cross-x witnesses, except in this case, agency can adopt procedures to receive some or all of the evidence in written form if no party will be prejudiced by this procedure

· APA doesn’t specify whether the agency should use informal or formal rulemaking

· APA makes informal rulemaking procedures applicable except when rules are required by the statute to be made on the record after opp for an agency hearing (thus agency is only required to use formal rulemaking procedures when its organic act requires it to do so)
· The due process clause does not apply to rulemaking

1.
U.S. v. Florida Eastcoast Ry. (1973), p. 339

A. Background

1. statute: § 114(a), 1966 Amendment.

there was a chronic shortage of railway cars.  Supply & demand wasn’t fixing the problem on its own b/c the gov’t statutorily fixed the prices.  The amendment allowed for cars that got more use to make more money thus increasing the incentive to return cars promptly, etc. via a per diem rate.

2. agency: The agency issued a notice and allowed comments from the railway cos. but they did not allow an oral hearing.  The agency acted as though it was formal rulemaking under § 556-57.  under § 556-57, if no prejudice, then ok to just do written comments and no oral hearing.  The agency wants to avoid having oral hearings b/c they are burdensome and take too much time.

3. District Court: held that it was formal rulemaking, under § 556-57, and that there was prejudice.

B. Supreme Court (Rehnquist)

1. which box? Informal rulemaking so it doesn’t matter if there is prejudice or not b/c § 556-57 don’t apply; only § 553 applies.  

2. why?  organic statute that says “after opportunity for an agency hearing” but does not say “on the record.”  Opportunity to comment.

FLORIDA EAST COAST RAILWAY

· ICC adopted rules regarding per diem charges on boxcars after holding an informal conference.  The ICC subsequently published the rules, inviting criticism.  The proposals were then adopted. The statutory provision governing the issuance of the rule required the agency to provide a hearing before acting.  
· The actions were challenged for failure to hold a formal hearing
· The APA only requires an agency to use formal rulemaking procedures when rules are required to be made on the record after opportunity for an agency hearing.  
· The formal rulemaking procedures cannot be triggered by referring only to a hearing—the act must add the magic words “on the record”
· Evidentiary hearings are not the only appropriate vehicle for deciding contested issues of fact (informal procedures will do)
· Hearing is an ambiguous term that can encompass both a judicial-type trial and informal sequence of notice, comment and response (hearing should be given the meaning consistent with the context in which it is used)
· Analysis to determine whether an agency must provide a judicial type hearing in a rulemaking:
· First, is the action subject to the APA?
· If not, the determination of required procedures must be premised entirely on the interpretation of the agency’s organic act and analysis of action under the DP clause
· Second, assuming that the action is subject to the APA, is it a rulemaking or adjudication?
· Must reference Londoner and BI-Metallic
· If the action is a rulemaking, the agency is required to provide a judicial type hearing if Congress has explicitly directed it to do so by including in the agency’s organic act—the magic words
· If the agency action is a rulemaking subject to the APA, and congress has not explicitly directed the agency to provide a judicial-type hearing in a rulemaking, a court will require the agency to provide only the 3-step procedural sequence prescribed in the APA for informal rulemaking
· Presumption: when congress authorizes an agency to make decisions that are legislative in character, it is presumed to have authorized informal, legislative-style procedures, unless greater formality is required
· Difference between adjudicatory from legislative decisions
· Numbers affected (where a rule of conduct applies to more than a few people, it is impracticable that everyone should have a direct voice in its adoption)
· Prospectivity—legislative judgments are forward-looking, seeking to establish future policy—adjudications are retrospective, seeking to assess prior conduct under a preexisting rule
· Factual basis—adjudicative facts are about the parties and their  activities, businesses and properties—that go to a jury in a jury case—legislative facts do not usually concern the parties but are general facts which help the tribunal decide questions of law and policy
2. Lessons: Even though § 553 sets the requirements, legislatively and judicially imposed requirements can go further.

E.
INFORMAL ADJUDICATION

1. Line b/w Formal & Informal

a. Seacoast Anti-Pollution v. Costle (1st Cir. 1978), p. 361 {“hearing” means formal adjudication}

a) adjudicatory hearing subject to judicial review must be on the record, unless the statute specifies otherwise(so even though the statute here didn’t require formal adjudication, the record needs to be set

b) reconcile with Florida East Coast Rwy.
(1) Attorney General Manual says that with respect to adjudication, a hearing requirement implies the further requirement that the decision be made on the basis of evidence adduced at the hearing (i.e. on the record)( BUT the manual also said that ratemaking required formal rule-making (BUT Rehnquist ignored the historical argument in Florida)

(2) Londoner / Bi-Metallic distinction (Rule-making vs. Adjudication vis a vis due process)

(a) Question becomes, does informal adjudication satisfy due process in this situation?

(i) if not, then is the only answer to require formal adjudication, or

(ii) should the court order whatever procedures are required to satisfy due process

(b) But courts will interpret statutes to avoid constitutional problems, unless Congress has made a clear statement as to how to interpret(
(c) so here, court avoids the constitutional problem by requiring formal adjudication
(d) ( the distinction between Seacoast and Florida may be constitutionally required in light of the Londoner / Bi-Metallic distinction
b. Chemical Waste Management v. EPA (D.C. 1989), p. 368

1. Background: RCRA act that dealt with chemical waste disposal was amended in 1984.  EPA came up with new set of regulations for how they would exercise their authority under the 1984 amendment.  For revocations or penalizations, formal hearing procedures.  If just doing an investigation without imposing harsh penalties, no full blown hearing, informal adjudication. 

2. Court Opinion


A. Old Approach: In 1978 there was a presumption of formal procedures when the word “hearing” was used.  When in doubt, presume formal.


B. New Approach ( Chevron



(1) Is the statute clear? (i.e.,  Does it have a plain meaning? Does it resolve the question?)  If so, follow the statute, defer to Congress’ intent.  If the statute is ambiguous, go to no. 2.  Here the court considered how the agency and courts interpreted “hearing” in the original RCRA and they say that if Congress used the word “hearing” again in the amendment, they were using it the same way it had been interpreted by the agency and courts before.



(2) Is the agency’s reading/interpretation reasonable/permissible?  If so, defer to the agencies interpretation.  Here the agency’s interpretation is reasonable.

CHEMICAL WASTE MANAGEMENT V. EPA (DC)

· Challenge to validity of procedural rule in which EPA specifically declined to use formal adjudication procedures to determine whether a party must take a corrective action b/c it released hazardous waste into the environment.

· Held: EPA was not required to use formal adjudication because Congress required that EPA only provide a public hearing.  Congress did not use the MAGIC WORDS: ON THE RECORD AFTER OPP FOR AGENCY HEARING
· In order to trigger formal adjudication, the organic statute must explicitly state these words
· Informal exchange of views was sufficient.

· To hold otherwise would be inconsistent with the CHEVRON doctrine: holding that a court must accept an agency’s reasonable interpretation of ambiguous language in an agency-administered statute

· B/c this statute is ambiguous as to whether or not it is required to use formal/informal adjudication, court will defer to agency’s determination to use an informal hearing

· A court cannot require an agency to use more formal procedures—an agency can always require more than statute calls for. Basically, formal procedure occurs when agency decides so or a statute requires it.
3. If “informal” what procedures?

1. § 555: § 555(e): There must be a brief statement of the grounds for denial when you’re denying someone what they’re asking.
2. Independent U.S. Tanker Owners Comm. v. Lewis (D.C. 1982) [post – Vt. Yankee, pre – PBGC]

{Trying to get more ships for domestic commerce to ship oil from the Alaskan pipeline so they offer to pay some boats to move from internat’l to the domestic market.  The domestic tankers dispute.}

· 2 steps for informal adjudication:

1. must ensure that the agencies provision is not arbitrary, capricious or abuse of discretion (706)

2. procedures: notice, opportunity to participate/comment, statement are required (just like informal rulemaking)

· Here the court holds that the agency did not meet the requirements b/c there was no explanation (w/holding data).  See Black Media, Nova Scotia Foods.

· Is this case still good law?  It was decided after Vt. Yankee but before the Pension Benefit Guarantee Board case (holding that the Vt. Yankee case applies to informal adjudication as well as informal rulemaking).  BUT, Due process at least requires this (notice, comment, statement).  All that’s required is § 555 and due process. [Pension Benefit Guarantee Board: Vt. Yankee applies to informal adjudication as well as informal rulemaking.]

Independent US Tanker Owners Committee v. Lewis (DC Cir 1982, p. 379)—informal adjudication has similar requirements as informal rule-making

a) decision not OK because it did not explain that the decision was based on a report that had not been released( violates fairness and due process in administrative law

b) review of informal adjudication

(1) decision must not be “arbitrary and capricious, an abuse of discretion, or otherwise not in accordance with law” (§706(2)(A))

(2) procedures agency employed must comply with APA, statute, Constitution

c) despite Vermont Yankee, court demands procedure similar to those required in informal rule-making

(1) court needs a record to review (Overton Park)

(2) see Pension Benefit Guaranty Corp. v. LTV Corp (1990, p. 253): “Vermont Yankee stands for the general proposition that courts are not free to impose upon agencies specific procedural requirements that have no basis in the APA.  At most, Overton Park suggests that §706(2)(A) of the APA, which directs a court to ensure that an agency action is not arbitrary and capricious or otherwise contrary to law, imposes a general ‘procedural’ requirement of sorts by mandating that an agency take whatever steps it needs to provide an explanation that will enable the court to evaluate the agency’s rationale at the time of decision.”

(3) ( so informal adjudication is governed by §555( and the fairness requirement doesn’t get you anywhere unless it rises to the level of a violation of due process( so the decision relies on the necessary record for meaningful review (therefore, the party doesn’t have the right to have the report that the agency relied on published prior to the decision, but the decision must explain)

5. APA’s Exceptions from Notice & Comment Rulemaking

A. 553 (a) ( military, foreign affairs; personal, public property, etc.

B. 553(b)

1. INTEPRETIVE RULES
· In contrast to a legislative rule, an interpretive rule is not binding on a court, although a court’s interpretation of the law often is influenced by the existence of an agency’s interpretive rule concerning the legal issue before the court.
· Interpretive rules differ from legislative rules in that they are not intended to alter legal rights, but to state the agency’s view of what existing law already requires.

· IR’s interpret or clarify the nature of the duties previously created by passage of a statute or promulgation of a legislative rule.
· Adds nothing or only a few minor details to what was already promulgated as a rule or statute
· It does not create new duties
· APA specifically exempts IR’s from rulemaking procedures
2. GENERAL STATEMENTS OF POLICY
· Exempt from APA rulemaking procedures
· Court relies on agency’s intention in taking the action to determine what it is
· Don’t make rules or law.  They say “We are thinking about doing something in the future and of doing the following…”  It doesn’t make law b/c it is predictive and not an absolute promise—agency can still change their mind—lawmaking will occur at some future time
· States jow the agency intends to use its lawmaking power in the future but does not bind anyone immediately.

· Distinction: 
· Legis rule establishes a stnd of conduct which has the force of law—therefore, in subsequent administrative proceedings involving a substantive rule, the issues are whether the adjudicated facts conform to the rule.  The underlying policy is not generally subject to challenges
· Statement of policy is not finally determinative of the issues or rights to which it is addressed.  Policy statement only announces tentative intentions for the future.  When agency applies the policy in an action, the agency must defend it as if the statement had never been issued.  Agency cannot escape its responsibility to present evidence and reasoning to support its substantive rules by announcing binding precedent in the form of a general statement of policy
PROCEDURAL RULES

· Exempt from APA rulemaking procedures
· Procedural rules prescribe the decision-making process (formalistic procedures, such as timing and format for presentation of evidence and arguments)—cannot substantially affect rights of parties
· Internal to the agency
· If a rule is likely to be outcome determinative through its impact on the merits of the case, a court will characterize the rule as substantive rather than procedural.
3. “good cause”

THE GOOD CAUSE EXCEPTION

· Agency is exempt from agency rulemaking procedures if it finds good cause for omitting those procedures
· Good cause is confined to emergencies in which the exigencies of the situation require immediate action or in which advance notice of the action would harm the public.  
· A court typically permits the agency rule to remain in effect only during the period required to replace it with a rule adopted through the use of APA procedures
F.
YET-MORE-INFORMAL RULEMAKING

1.
Pacific Gas & Elec. Co. v. Fed. Power Comm’n (D.C. 1974), p. 385

A. Background: W/out holding a rulemaking proceeding, FPC issued order no. 467 in respond to a shortage of natural gas.  The order issued a “statement of policy” on priority schedules to be followed by pipeline cos. For when curtailment became necessary b/c of shortage.

B. Court’s Holding: The order was NOT a rule; it was a general statement of policy.  They are going to proceed by case by case adjudication and the general policy will just help that process.

In determining whether it is rulemaking or general statement of policy, the court considers:

Is the agency bound?  If not, then not rulemaking.

Scope of review: broader for general statement of policy, narrower for rulemaking

Force of law

2. Debate

A. pro: limits low-level discretion in the agency; the head of the agency could change it, not the low level guy.  

B. con: people abide by general policies b/c they don’t want the agency to come after them but they never get a say in the decision making and the agency can just change its mind after people make costly changes to their industry practices.  Why should the agency be able to get out of its rulemaking requirements?

C. baseline for comparison

Cons compare notice & comment rulemaking versus policy statement interpretive rules.

Pros compare adjudication w/out guidance versus adjudication with a background of the general policy statement.

3. Legal Effects Test

A. American Mining (D.C. Cir. 1993) {Where a statute is drafted in such a way that it cannot come into play until the administering agency issues implementing rules, those rules cannot be interpretive an must be issued thru APA procedure.}

1. absent rule at question, would the agency have an adequate basis for proceeding against a defendant or are they relying entirely on the rule in question?  If they are relying on the rule in question entirely, then it has the force of law and is rulemaking.

2. agency treatment


a. publish in CFR


b. has agency issued legislation

3. D can prior less act (????)

B. other factors?

>impact? No

4.
Hoctor v. Dep’t of Agriculture (7th Cir. 1996), supp. 45 {If the rule expresses a position that does not seem deeply rooted in the statutory language, a court is more likely to infer that the agency is trying to establish a new legal obligation, making compliance with APA procedure essential.}  The agency promulgated a regulation requiring people to house animals in “structurally sound” facilities.  The agency then interpreted the rule to mean that big cats required an 8 ft. fence.  The court holds that this interpretation is arbitrary and essentially rulemaking.

>What if the agency never issued a policy statement (8 ft. fence) but just made the rule “secure enclosure” and dealt with the fence height issue thru adjudication.  Following chenery or aerospace, the court would probably say that the adjudication was ok b/c they still presented all of the evidence why 8 ft. was necessary.  The issues of fairness remains though.  Sometimes adjudication is more efficient.  Where rulemaking is too cumbersome, it may be easier to have a test case.

G.
THE CHOICE OF POLICYMAKING MODE

1. AGENCY CHOICE TO USE RULEMAKING OR ADJUDICATION
· APA doesn’t limit an agency’s power to select procedures 

· Adjudication is best suited to the resolution of factual disputes between individuals or an agency and an individual

· But an agency can use rulemaking procedures to resolve a factual controversy/ Agency can establish general rules applicable to large groups of people through an order issued in a proceeding conducted as an adjudication

· Informal rulemaking is best-suited to the establishment of rules applicable to groups of people

· Congress can compel an agency to take a particular type of action through adjudication or through informal rulemaking, but rarely exercises that power

· You cannot freely determine to use rulemaking or adjudication if a statue provides for a certain authority

JUDICIAL OVERSIGHT OF AGENCY CHOICE OF PROCEDURES: Is rulemaking required?

· Courts may require an agency to proceed via rulemaking if it explicitly states so in the organic statute

· Rulemaking offers the agency strategic advantages in developing and implementing policy, including avoidance of formal hearings or court suits, immediate general application, and clarity and prospectivity that invite widespread compliance

· Does discretion to adjudicate include retroactive rulemaking?
· Bell Aerospace clearly authorizes the agency to use discretion in choosing between rulemaking and adjudication

· Sequence in determining if an agency should use rulemaking
· First—is the agency taking an action that they should tell the public about?

· For example, is the agency taking an action in which they must follow the  3 part procedures of §553—or do they fall under an exemption?

· Second—if the agency needs to make it public, what kind?  Do they need to make a rule or adjudication?  Furthermore, should it be formal or informal?

· Strong presumption under FL EAST that it is informal

· Very limited situations will it be hybrid 

**After you decide these two questions—then ask, what kind of deference will the agency get upon review?

A. Review Londoner & Bi-Metallic discussion

· General v. Particular: rulemaking is general; adjudication is particular

· Policy v. Fact:

· Prospective v. Retrospective: rulemaking is prospective; 

· APA’s vagueness: the APA isn’t clear as to what is adjudication and what is rulemaking

B. Comparative virtues & vices

· Quality of Policy: depends on circumstance.  E.g., If something changes over time and is very fact specific, adjudication might be better.

· Efficiency: also depends on circumstance.

· Political accountability: rulemaking is almost making mini-statutes and thus attracts more political attention.

· Fairness

Often, although not always, rulemaking is superior to adjudication.  (i.e., it may not be efficient to adjudicate each case individually, there is less political accountability for adjudication, etc.)

2.
SEC v. Chenery (1947) (Chenery II)

A. Background

1. economic conditions: stock market crash, economy concentrated in the hands of a few

2. statute: goal was to break up the holding companies

3. Chenery facts: the Chenery family went into the market and purchased enough to maintain control (kind of insider trading)

4. SEC initial reaction: proposed that the family could keep its share if they gave back the profits they gained from the shifting.  The Chenery’s did not give in to the negotiation.

5. Chenery I: SEC said that even though there was no wrongdoing, they wanted the Chenery’s to give back their shares.  The SEC grounded their decision completely in judicial case law.  Holding: When a court reviews the actions of an agency, they review it only on the rationale of the agency.

6. SEC decision remand: The SCt held that the case law cited by the SEC did not support the SEC’s decision.  They remanded back to the SEC.  The SEC decided that the Chenery’s actions were in violation b/c they were not “fair and equitable.”

7. Chenery challenge: there is no rule stating that their actions were unlawful.  The rule is being applied retroactively and that’s not fair.

B. Court’s holding: the court defers to the SEC’s interpretation of the statute b/c of agency expertise.  Do not have to go thru rulemaking even when announcing a new policy.  Majority: it’s not for us to decide, it’s for the agency to decide.  This goes to the idea that court’s might not best know what is most efficient.

C. Jackson’s Dissent: it is a completely new statute and area: how can the agency have expertise?!  how could the agency have expertise when it’s a case of first impression?  The retroactive effect seems unfair b/c it does not put people on notice.  This goes to the idea that courts do have a say in what’s most fair.

SEC V. CHENERY

· SEC w/held approval of a corporate reorganization plan in which the P was a participant.  A court refused to sustain the SEC’s order, but on remand, the SEC again declined to permit operation of the proposed plan, although on the second occasion, the SEC cited different reasons for its order.

· Even when confronted with novel issues, agencies may make adjudications which are biding upon the parties to the controversy rather than announcing rules of prospective application only
· Although the courts general prefer that agencies proceed by general rulemaking rather than by ad hoc case-by-case adjudication, the latter procedure is clearly tolerated by the courts because:

· The agency could not foresee the problem

· The agency does not yet know enough about the problem to be confident of any generalized solution

· The problem is so variable in nature or context that the agency needs to retain the flexibility to resolve it indifferent ways through case by case adjudication

·  In this case, SEC couldn’t have promulgated a new rule and applied it retrospectively

3.
Bell Aerospace Co. v. NLRB (1973) and NLRB v. Bell Aerospace Co. (1974)

Employer refused to bargain with employees b/c they were classified as “managerial employees.”   Initially, all managerial employees were excluded from bargaining under prior NLRB proceedings.  Now, only managerial employees with a conflict of interest are excluded.  Buyers are aligned with management and are thus entitled to unionize (bargain).

BELL AEROSPACE

· NLRB made substantial change in policy (declaring managerial employees w/in scope of NLRA unless the nature of their responsibilities creates a conflict b/w their interests as union members and interests as managers)
· SCt upheld use of adjudication to announce general change in policy
· The choice between adjudication and rulemaking lies w/in the boards discretion.  There may be situations in which the reliance on adjudication would be abuse of discretion, but not the case here
· BOARD CAN USE NEW PRINCIPLES OF LAW IN ADJUDICATION.  
· Basically, an agency can use whatever it wants, subject to abuse of discretion. 
· IMPermissible to use adjudication when:
· When agency directly reverses its position (big change)
· Clear showing of detrimental reliance
· The new adjudication will impose liability (i.e.; pecuniary or monetary)
**YOU MAY NOT NEED ALL THREE, BUT MOST LOWER COURTS SUGGEST THAT YOU DO
Excelsior Underwear: 

NLRB v.WYMAN GORDON {You can’t avoid the rulemaking process by rulemaking thru adjudication.}

· Involved an attempt by the NLRB to apply in one adjudication a general rule that it had announced in an earlier adjudication

· Excelsior Underwear 
·  NLRB announced a rule requiring employers to furnish to all unions involved in a representation election  a list of the names and addresses of all employees eligible to vote in the election

· NLRB had announced this rule w/o applying retroactively to the case in which it announced the rule

· In the instant case, NLRB tried to apply the Excelsior rule by issuing an order in an adjudication requiring the co. to provide unions with employee names and addresses. (P challenged the rule on the ground that NLRB was attempting to enforce a rule that had not been promulgated in accordance with APA rulemaking procedures)

· Plurality opinion
· 4 justices: NLRB cannot avoid APA procedures for rulemaking by making general rules through adjudication (no general notice of the proposed rule and no opp for participation by all interested parties)

· an agency has the power to establish some general rules through adjudication if it announces its decision and the basis for that decision in one case and then uses that case as a precedent to guide its decision in the next case (but the NLRB didn’t do it here b/c it didn’t follow proper procedures in Excelsior b/c it didn’t apply it to the parties to the proceeding in which it first announced the rule)

· the order was affirmed b/c NLRB only decides the case in front of it and following Chenery II, you can decide things in an adjudication

· This is known as the Wyman 2 step: 1st step is invalid, but the 2nd ruling cures the taint
· three justices: concurred with the result, but based it on the fact that the order resulting from use of the procedures was valid. Agency can create a rule through adjudication as long as the rule is adopted as a legitimate incident of a specific case before it.
· It was okay that Excelsior didn’t apply retroactively, b/c to do so would have been a penalty.  Excel was valid, so Wyman is valid (can rely on stare decisis)

· Mad about plurality opinion—under Chenery I, cannot uphold Wyman if Excel is invalid—so plurality did it wrong

· Court will only affirm retroactive rulemaking application in adjudications when they conclude that the regulatory necessity for agency to apply its new policy retroactively is so great as to counterbalance the unfairness of penalizing the party for conduct it reasonably believes to be permissible.
· 2 dissenting justices: b/c NLRB’s procedures were wrong, the order based on the rule was invalid.  This is b/c Excelsior only gave the rule prospective effect.  Thought that NLRB should have used rulemaking procedures instead.  

· Two step cannot cure the taint
· Features of the rules used in this case and Excelsior
· Rule was one based purely on policy considerations (not on any particular findings of fact)

· Agency cannot rely on a factually based rule developed in a prior adjudication as its basis for resolving the same issue in a later adjudication w/ providing later parties to attack factual premise of the rule

· Agency can apply factually based rule developed through rulemaking in an adjudication w/o permitting the parties to adjudication to challenge the factual premise of the rule

· Also, only rules adopted through rulemaking can be self-implementing (in this case, the P’s had no duty to comply with the order in Excelsior in absence of an agency order specifically directing it to supply the list contemplated by Excelsior court)

· 7 Justices uphold Wyman—but separate majorities say that Excel is invalid, and another majority says that if Excel is invalid than Wyman is invalid
· Rule in this case

· If you apply prospectively only, must apply it to current case.  If you don’t want to apply it to the current case, you have to decide under old law, then enact a new rule
· If you want to use rulemaking to make a statement that has a retroactive effect, you cannot use adjudication (unless statute provides for it)
· Apply new ruling to the case in front of you.  Instead of just citing the bad case, in the second proceeding, don’t lean on the first. (do not rely on the first tainted case)—IF ALL YOU DO IS REITERATE POSITION IN ADJUDICATION TAKEN INVALIDLY, YOU CANNOT USE IT TO SUPPORT CURRENT POSITION

H.
PRIVATE PARTIES AND THE SHAPE OF THE ADMINISTRATIVE PROCESS

1.
Office of Communication of the United Church of Christ v. FCC (D.C. Cir. 1966), p. 465

A. Background: TV license.  Church’s tv programming was only showing white supremacist programming, not showing both sides.  FCC is in charge of regulating for the “public interest” and the argument is that b/c the programming isn’t balanced, it isn’t in the public interest.

B. Holding: The FCC cannot determine the public interest on their own, they need help and thus they have to take these other opinions into account.  There are participation rights even in adjudication, in addition to in rulemaking.

1. United Church of Christ v. FCC (1966, DC Cir.. p. 465)—intervention by unrepresented interests

a) Church seeks intervention in renewal proceedings when racist radio station applies for license renewal( intervention allowed

b) intervenor argument: no party to proceeding (station and FCC) can represent the interests of the public listening audience

c) Question: who can intervene?

(1) representative of an interest not otherwise represented (KKK couldn’t intervene, b/c the radio already represents that interest)

(2) first-come first-served claims to representation of interests

(3) a competitor:  note that agency would have granted intervenor status to competitor, but denied to UCC, based on “economic interest”
2. intervention in district court vs. intervenor in agency proceeding

a) in court, intervenor gets the rights of a party

b) in agency, intervenor gets less: only can address self to own “interests” ( court leaves flexibility to agency to limit the role to otherwise non-represented interests

c) in court, two categories of intervenors
(1) by right:  parties must be affected by the litigation, and they could not protect selves without intervening, or 
(2) permissive: have common issues
d) in agencies, no Art. III standing requirement, so some intervenors in agency, can’t get standing in court (maybe some permissive intervenors in court wouldn’t be able to intervene at agency)

Interest Representation Model (Interest Group Pluralism): the administrative process is politically accountable b/c the people affected can participate.

What about when an agency decides NOT to act?  What are the participation rights there?

REVIEWABILITY OF AGENCY INACTION

· Often review is sought, not to restrain agency action, but to stimulate it

· The suits often confront preliminary rejection of reviewability

· Enforcement discretion

2.
Heckler v. Chaney (1985)

A. Background: people argued that the FDA should take action against states that are using drugs for not approved purposes.

B. Holding & Reasoning of majority: Reversed presumptions: Generally, there is a presumption of reviewability of an agency’s action under the APA.  But there is a presumption of nonreviewability for non-action/non-enforcement b/c there is nothing coercive going on, b/c the agency has prosecutorial discretion and discretion of resource allocation

C. Brennan: where refusal to enforce really reflects a desire to repeal, then the court should review it.

D. Marshall (concurrence): refusal to enforce should be reviewed with deference.

Heckler v. Chaney

· Inmates on death row asked FDA to take enforcement action to stop states from using drugs for executions that do not meet the stnd of being safe and effective.  FDA refused to take enforcement action (cited lack of resources). Note: this case is not an adjudication—it is an enforcement action (an agency is deciding whether or not to prosecute), if they do, it will be an adjudication.
· Court held

· When an agency is not going to take enforcement action, the decision is presumptively unreviewable (basically, the rule is really that these decisions are presumptively unreviewable unless this presumption can be rebutted w/ a good reason)
· Agency’s decision not to take enforcement action should be presumed unreviewable under §701(a)(2)

· Presumption may be rebutted where

· By reference to a statute that requires an agency to act in specified circumstances

· by reference to a legislative rule in which agency itself has committed to act in specified circumstances

· Opposite presumption from when agency is taking an action

· The P gets the benefit of the doubt—showing that there were standards that govern this—presumption of unreviewability will disappear—legal standards burst the presumption
· Reasons why it was unsuitable

· Agency decision not to enforce involves a complicated balancing of a number of factors which are peculiarly w/in its expertise
· When an agency refuses to act, it generally doesn’t exercise its coercive power over individual’s liberty or property rights—does not infringe upon areas courts are often called upon to protect
· Agency’s refusal to act shares characteristics of the decision concerning prosecutorial discretion
3.
Farmworker Justice Fund v. Brock (1987) { where the agency is refusing to issue a rule, the court will step in whereas the court won’t step in where the agency is choosing not to enforce b/c of allocation of resources.}

A. Background: an organization was trying to get a regulation passed that provided santitation for agricultural workers.  The gov’t admitted that a standard was needed and they went thru rulemaking but then decided to hold off on issuing the rule b/c: (1) the states are better equipped to regulate (this can be reviewed for abuse of discretion); (2) farms that have fewer than 10 workers cannot be regulated by congress but they can be regulated by state (the problem with this is that the agency cannot help the fewer than 10 farms in an underhanded way); (3) if state action (problem is that reality is that the states are not going to do this)

B Court’s basic approach: this is reviewable b/c there were reasons stated for failure to issue the rule and thus it can be reviewed as an abuse of discretion.

Farmworkers Justice Fund, Inc. v. Brock (1987, p. 488)—court can order recalcitrant agency to act

b) 15 years of inaction in the rule-making context(court orders action

c) how to distinguish from Heckler v. Chaney ?

(1) rule-making is less frequent than enforcement action

(2) rule-making is about LAW/Policy, not about “facts” ( BUT there is still the question of priorities, etc.

(3) noninstitution of rule-making is accompanied by public justification under APA §555(e), which is reviewable( BUT §555(e) seems by its terms to apply also to a Heckler-like denial

(4) ( difference seems to be motivated by the facts of the cases (court doesn’t even mention the presumption of unreviewability)

IV.
JUDICIAL REVIEW OF THE SUBSTANCE OF ADMINISTRATIVE ACTION

A.
INTRODUCTION

1. Right to participate

1. Adjudication: what constitutes an interested party in adjudication?

2. Decision not to act: general presumption against reviewability when agency decides not to enforce.  If there are concrete criteria in an agency’s refusal to issue rules, courts may overcome the presumption against reviewability.

2. Timing of Judicial Review

3. Tension from Separation of Powers cases

4. APA provisions: § 706: the substantial evidence test

(2) a court can reverse an agency actions that are:

(D) without observance of procedure required by law

(B) contrary to constitutional right, power, privilege, or immunity

(C) beyond the agency’s statutory authority

(A) arbitrary, capricious, and abuse of discretion

(E) factual, on the record, unsupported by substantial evidence

(F) unwarranted by the facts.

iv. THE ROLE OF SUBSTANTIVE REVIEW

· Purpose is to ensure that agencies act only in ways that are consistent with legislative policy decisions reflected in statutes that delegate power to agencies

· Agencies action is consistent with the policy decisions of congress only if the agency’s action is based on an accurate determination of legislative intent and an accurate determination of the factual predicates of the agency action

· Reviewing court can not substitute its judgment for that of the agency

v. THE REQUIREMENT OF FINDINGS OF FACT AND CONCLUSIONS OF LAW

· The APA requires an agency to adopt in any formal adjudication or formal rulemaking a complete statement of findings with respect to all material issues of fact and its conclusions concerning all legal issues presented (557(c))

· The APA does not explicitly require any findings, conclusions or statement of basis in informal adjudication

JUDICIAL REVIEW OF LEGISLATIVE RULES UNDER THE APA

· If an agency acts through informal adjudication or informal rulemaking, and its organic act does not subject its findings to substantial evidence review, the APA authorizes judicial review of the agency’s findings of fact under the arbitrary and capricious test

· The test used in Pacific States Box  was extraordinarily deferential.  The court rejected this approach in 1983 (State Farm) in the context of statutory review of agency findings of fact.  The current standard of review for agency findings of fact made by federal agencies whose actions are subject to statutory judicial review is much less deferential to the agency.

· The hard look doctrine
· Judicial approach to the application of the arbitrary and capricious standard of review found in the APA—requires the agencies to take a hard look at the problem
· Bare language of §553 only requires:

· Announcement of intention to adopt a rule dealing with a specific topic

· Allow some reasonable (but unspecified) period for submission of written comments

· Promulgation of a final regulation accompanied by only a concise and general statement of reasons

B.
REVIEW OF FACTUAL DETERMINATIONS

1. Intro to review of factual determinations

a. Fact v. Law

b. Reasons for deference

1. credibility (initial fact finder better able to determine credibility)

2. efficiency

3. expertise

· Agency findings are subject to review under either the substantial evidence test or arbitrary and capricious test

· 706(2)(E)-Substantial evidence test applies to formal adjudication and rulemaking

· Arbitrary and capricious test applies to informal rulemaking and adjudication

2. Substantial Evidence Test

· Prescribes the level of support in the evidence that a factual finding in a formal adjudication must enjoy to be upheld during judicial review
· Substantial evidence is MORE THAN A SCINTILLA (such evidence that a reasonable person might accept as adequate to support a conclusion (it is less than a proponderance)—if it is 60/40 either way, court will find it okay, even if most people would find it the other way—as long AS IT IS NOT UNREASONABLE
· Evidence must be sufficient to support the conclusion of a reasonable person as a whole, not just the evidence that is consistent with the agency’s finding
· ALJ’s finding is only part of the record that the court must consider in determining whether the agency’s finding is supported by the record as a whole 
· When an agency acts through informal adjudication, APA doesn’t use this test—but the agency’s organic act may sometimes require it
3.
Universal Camera v. NLRB (1951), p. 524 {The agency is entitled to deference from the reviewing court; the administrative law judge is NOT entitled to deference from the reviewing court.}  Dispute was whether an employee was fired for testifying supporting the union which would be protected) or for calling his boss a drunk.

A. “whole record”: the court must look at all the facts; there must be more than just a scintilla of evidence – it must be substantial; 

B. Administrative law judge v. Board: > revisit reasons for deference

ALJ looks at witnesses, then it goes up to the Board, then it goes up to the Court

Because the board is like an appellate court, should they review the ALJ for clearly erroneous (not de novo)?  NO.

When the Board and the ALJ disagree, is the court deferring to the Board or the ALJ?  The Board.

The ALJ’s findings are part of the “whole record” that the court must review but the Court need not defer to the ALJ.

   Court of Appeals 

(review the agency’s decision for substantial evidence looking at the “whole record,” including the ALJ’s findings)

 
(
     Board/Agency 

(better take the ALJ’s decision seriously b/c the appellate court will look at it; de novo review but must treat ALJ’s findings as part of the record)


(

     ALJ

· Universal camera Doctrine
· Governs when the head of an agency reverses an ALJ decision

· If case is appealed to court, the court will review the agency head’s decision

· The initial decision of the hearing examiner becomes part of the record (it is evidence) but the substantial evidence test is applied to the agency’s final decision—the hearing examiner’s notes are part of the record, not the agency finding
· Evidence must be substantial after the reviewing court takes into account whatever in the record detracts from its weight.  Evidence must be sufficient to support the conclusion of a reasonable person after considering the evidentiary record as a whole, not just evidence that is consistent with the agency’s finding

· Even with this qualification, the substantial evidence test still accords considerable deference to agency findings of fact
4.
Allentown Mack Sales and Service v. NLRB (1998), supp 67

A. Background: When the union has lost the majority’s support there are 3 options:

1. ignore union (need good faith reasonable doubt that the union has lost the majority’s support)

2. informal anonymous poll (need good faith reasonable doubt that the union has lost the majority’s support)

3. Board supervised election

The ALJ disregarded and discounted some evidence to rebut the presumption that the union has lost the support of the majority.

B. Scalia (majority): § 706.  reasonable doubt.  The ALJ presumed support and that is not reasonable doubt.  Reasonable doubt is some uncertainty.  They must apply the legal standard proscribed (reasonable doubt) not clear and convincing evidence.  If they want to apply the other standard, they must do it thru a change of law.

C. Breyer: questions the credibility of those who say they don’t support the union b/c they want to keep their jobs.

D. Revisit Law v. Fact

· Allentown Mack Sales and Services v. NLRB
· Agency found that employer did not have good faith objective reasonable doubt that a union continued to enjoy the support of a majority of its employees
· Employer based this on statements of non-support made to managers by 10 of 32 employees 
· Agency discounted 3 statements based on content and context
· Court reversed agency finding on the basis that it wasn’t supported by substantial evidence
· The agency had discounted 3 statements that the court found to have undeniable and substantial probative value on the issue of reasonable doubt 
4.
ADAPSO v. Bd. of Governors (1984)
Arbitrary and capricious v. substantial evidence test

Citicorp applied for approval for related business.  Adapso (competitor) objects to Citicorp’s proposal.

1. formal adjudication v. informal rulemaking:


(1) the board passed a statute that required banks, prior to engaging in activities other than banking to apply for approval for related business (formal adjudication under 556 & 557) (substantial evidence (seems more rigorous than arbitrary and capricious))


(2) amend rules (rulemaking) (arbitrary and capricious (seems less rigorous than substantial evidence))

2. holding (Scalia): if you reach a decision without substantial evidence, then the decision is arbitrary and capricious; thus, it is just a matter of semantics.

5.
Constitutional & Juris Facts

A. Old

1. Ratemaking cases: if they set prices too low and don’t allow power co. to earn a return on their investment, it could be a taking.

2. Immigration: jurisdiction of IMS, deporting would violate rights

3. Crowell v. Benson: navigable waters?  Employment relationship?  De novo review.

B. Probs

1. practical

2. theoretical

C. New: St. Joseph, Hope

C.
BEYOND THE FACTS

QUESTIONS OF LAW

· §706 outlines the scope of review

· There is de novo review of questions of constitutional law

· There is de novo review of questions of statutory law (except for Hearst situations)

· If an agency hasn’t offered required procedure, there is de novo review (and court will set aside agency procedure)

1.
THE OLD APPROACH

Intro: line not clear b/w what is law and what is fact.

a.
NLRB v. Hearst (1944)

i. Background: Q is what the term “employees” means under the Nat’l Labor Relations Act and whether newsboys fall under the term “employees.”  The NLRB made findings of fact and concluded that the regular full-time newsboys selling papers were employees w/in the act.  The newsboys unionized, but the newspapers refused to bargain w/ the union and the Bd. found this refusal was an unfair labor practice.  Ct of App said the newsboys are not employees based on common law.

ii. Holding: the record sustains the bds. Findings; reverses Ct of app.


a. SCt’s treatment of:


i. ct of app decision: there’s a problem w/common law def. b/c it varies from state to state.  Congress passed nat’l legis to deal w/ what it thought was a nat’l problem.  SCt rejects the common law definition b/c of a uniformity problem.  SCt then identifies the factors that come into play deciding what an employee is.  Come up w/ a range of possible readings but doesn’t solve the prob.


ii. agency’s decision: congress assigned the task to the agency to define “employee.”  Stat. interp. is for cts, but congress has assigned this task to the agency.  How do you justify these 2 opposites?  If a specific application of a broad stat term, the it’s ok to give deference to the agency.  When that is the case, all you ask is if the agency’s decision has a reasonable basis in law.

NLRB v HEARST

· Hearst challenged NLRB’s conclusion that newspaper vendors with particular types of relationships with a newspaper qualified as employees subject to all the protections of the National Labor Relations Act

· Ct noted that “employee” is broad, has no precise meaning and was not specifically defined by congress

· Where the question is one of specific application of a broad statutory term in a proceeding in which the agency administering the statute must determine it initially, the reviewing court must accept the agency’s determination.
· The meaning of the term should depend on its relationship to the statute in which it appears and the broad purposes of the statute
· Since NLRB had more experience to define the term, the agency, rather than reviewing courts, should be the primary source of interpretation and application of the term
· This case deals with the specific application of a broad statutory term

· For exam purposes, there are 3 types of questions
· Fact
· Substantial evidence

· Law
· De novo review (but if it is an agency with expertise, give the agency some deference)

· Chevron has knocked some holes into this doctrine

· Specific application of broad statutory term (court refers to this as questions of policy)
· This only occurs when agency has acted first, and the court is reviewing the agency interpretation

· In this case, must be somewhat deferential
· Note—Chevron is seen as the 2nd coming of this case
· The finding in this case involves both factual and legal issues.  The agency must determine whether the legal concept in the enabling statute applies to the fact pattern found in the given case

QUESTIONS IN BOX CAN APPLY TO RULEMAKING OR ADJUDICATION

	
	Fact 
	Policy
	law

	informal


	Arbitrary and capricious


	Arbitrary and capricious


	De novo



	formal


	Substantial evidences


	Substantial evidence


	De novo




b. Grey v. Powell (1941) (consistent w/Hearst): Cts, rather than exercising an indep judgment when reviewing an admin application of a stat term to undisputed facts, should affirm the admin decision if it has a rational basis.  Where a determination has been left to an admin body, this delegation will be respected and the admin conclusion left untouched.  It’s a specific application of broad stat term and congress wanted it that way.

c. Packard Motor Car v. NLRB  (1947) (backtracks from Hearst): NLRB decided that foremen were “employees” under Nat’l Labor Relations Act.  The ct affirmed the bd. but they did not defer to the bd on this “tremendously important” policy affecting industry nation-wide.  Ct said that if it were obliged to depend on admin interp for light in finding the meaning of the stat, the inconsistency of the bd’s decisions would leave us in the dark.  The ct ultimately agrees w/ NLRB, but the ct. interprets the stat itself, giving it indep review.  If you don’t like the agency’s interp, you can dig in yourself.  Ct can choose std of review to rationalize its decision.  Ct has sent mixed messages on how to deal with this.

Packard Motor Car Co v. NLRB  (1947, p. 563)—no deference to agency on mixed question

(1) are foremen employees?  SC decides yes, without invoking the language of deference, under its own determination, as a “naked question of law” (statutory construction)

(2) why different from Hearst?

(a) big general issue that goes to the heart of the NLRA

(b) conflicts within the NLRB( BUT note: agency flip-flop in Chevron interpreted as agency being in tune with politics

(3) how to define it as a pure question of law?

(a) “can anyone who ever supervises employees be considered an employee?”( BUT you still have the factual determination of what constitutes “supervision”

(b) “can foremen organize for collective bargaining under the NRLA?”( BUT still seems to require some factual determination

d. Addison v. Holly Hill: congress said that the agency can define “zones of production.”  The agency came out with a rule.  Ct. said it was no good; went outside the range of permissible readings.  Congress left the boundary-making to the experienced and informed judgment of the agency.  There is a range of permissible readings, let the agency choose among them.  Relying on the rationale that congress wanted the agency to work out the details, but w/in a certain range.

Addison v. Holly Hill (1944, p. 568)—administrator’s definition of  “area of production” gets no deference because agency “exceeded its authority in defining by number of employees as well as by geography

e. Skidmore v. Swift (1944)

i. Background: 7 employees of Swift brought action under the Fair Labor Stds Act to recover overtime.  The employees had their regular day jobs, and at night stayed as firemen.  It was req’d of their job.  They weren’t being paid overtime for the nights they spent there.  Employees filed suit in dist ct (either the employee of the agency could bring a suit against the employer.)  Trial ct and ct of app said as a concl of law that the time the employees spent in the firehall at night does not constitute hours worked for which overtime payment is due.

ii. Holding:


a. reaction to the ct of apps: the ct of apps picked a specific def of what “working time” means, but the SCt says there is a range of possible readings.


b. reaction to agency: ct does not have to defer to agency.  Whether the time is “working time” is a Q of fact to be resolved by the ct.  Congress did not assign this task to the agency.  The agency is a body of experience and informed judgment.  So when the ct rules against the agency, they have to have reasons to go against them.  The agency has the power to persuade.  How much deference is given to them depends on how much the agency has done.  The weight of the agency’s decision will depend on its thoroughness, the validity of its reasoning, its consistency w/earlier and later pronouncements, and all of those factors that give it power to persuade, since it lacks power to control.  Diff from Hearst.

Skidmore v. Swift (1944, p. 564)—deference to agency’s  informal interpretation

(1) even a manual that is largely interpretation of the law, and is developed informally, gets some deference (not controlling, but offers guidance)

(a) not controlling because not developed formally through formal adjudication or even informal rule-making,

(b) but offers guidance because of the experience and informed judgment of the agency

(2) note: the fact that this manual got more deference than the Hearst determination where there was actually formal adjudication shows that even then there was flux in the deference agency interpretations were afforded

[Note: uncertainty about the rel b/w Skidmore and Hearst.  Hearst and Packard are hard to reconcile as well.]

2.
THE NEW APPROACH

MODERN ARBITRARY AND CAPRICIOUS TEST

· If an agency acts through informal adjudication or informal rulemaking, and its organic act doesn’t subject its findings to substantial evidence review, the APA authorizes judicial review of the agency’s findings of fact under the A & C test.
· Citizens to Preserve Overton Park
· Described the A & C test as requiring searching and careful inquiry into the facts that support the agency’s decision
· State Farm
· Agency is arb or cap if:
· The agency has relied on factors which congress has not intended it to consider
· Entirely failed to consider an important aspect of the problem
· Offered an explanation for its decision that runs counter to the evidence before the agency
· So implausible that it could not be ascribed to a difference in view or the product of the agency expertise.
· Represents a departure from agency precedent  & the agency doesn’t explain or acknowledge the basis for its change in approach
· The “record” in informal rulemaking
· When a statute requires the agency action to be on the record after opportunity for an agency hearing—the substantial evidence test applies
· When agency can proceed informally—in making rules or other decisions—the actions are reviewable under arb and cap stnd.
· Arbitrariness under the APA
· In Auto Parts, §553 (c) of the APA requires the agency  to incorporate in the rules adopted a concise and general statement of basis and purpose.  Any colorable explanation could sustain the agency’s rule.
· The agency is usually confined to the record—Camp v. Pitts—but, Nova Scotia allows the agency to go outside of it
· Concise General Statement of Basis and Purpose
· The agency must analyze and consider all relevant matter presented.  The required statement should not only relate to the data so presented but with reasonable fullness explain the actual basis and objectives of the rule
· Findings of fact and conclusions of law are not necessary
· There is no requirement that there be an elaborate analysis of the rules or of the considerations upon which the rules were issued—rather, the statement is intended to advise the public of the general basis and purpose of the rules
a.
Citizens to Preserve Overton Park v. Volpe (1971), p. 571

I. Background

A. Statutes: Dep’t of Transportation Act of 1966; Federal-Aid Highway Act of 1968

B. Facts: Petitioners opposed the building of a highway through the park.

C. Challenge: Petitioners argued that:

1. the Secretary provided no findings

2. substantive challenge: the secretary is wrong that there is no feasible and prudent (costs & benefits) alternatives and is wrong that there will be minimum harm to the park.

II. SCt’s Approach:

A. Reviewability: There is law to apply (“no highways be built thru parks unless there were no feasible and prudent alternatives” and required that there would be “minimum harm to the park”) such that it is not entirely up to the agency’s discretion to decide where to build highways.  Thus courts can follow this law in reviewing the agency’s action.

B. Findings? Language of statute doesn’t require findings.  The APA doesn’t require findings b/c this isn’t rulemaking (they don’t give any reason why it isn’t rulemaking but we can see that it is specific rather than general even though it is prospective rather than retrospective) or formal adjudication.  Thus, findings are not required (Vermont Yankee – court won’t impose additional standards beyond what the statute requires).  The court implies, however, that providing findings would have been better.

C. Standard of Review:

>Ruled out: Substantial evidence standard, 706(2)(E), does not apply b/c not formal rulemaking.  De novo review of facts, 706(2)(F), only applies where it is adjudication and there is inadequate fact-finding.  Courts review the agency’s action, no the individual.

>Phases?  Standard: arbitrary and capricious.

Courts must engage in a substantial inquiry to determine whether:

1. the agency acted in an authority granted by congress

2. arbitrary, capricious, abuse of discretion (this goes beyond Hearst)


(a) have they considered the relevant factors?


(b) clear error in judgment?


(c) search and inquiry into the facts

>Compare to Hearst:   Hearst asked whether the agency acted inside the boundaries of authority.  If so, they gave the agency deference.  The ct is still giving some deference to the agency in Overton Park but they are digging in a little more.

D. Record Reviewed: The Court needs to review what was before the Secretary when he made his decision.  Post hoc rationalization v. agency record: the court does not want to see post-hoc rationalization, they need to see the record that was before the agency at the time the decision was made.

· Overton Park v Volpe
· Sec. Of Trans. issued decision w/o any findings of fact so court had no basis to determine whether or not decision was consistent with statute

· Court found that nothing required basis, but remanded case to get an explanation for finding

· 706(2)(A) implicitly authorizes a court to require an agency to provide a brief explanation for an action taken through informal adjudication to enable the court to determine if the action was arb or cap

b.
Vermont Yankee Nuclear Power v. NRDC (1978)

I. Introduction

A. Hearst ( Overton Park: Overton Park filled in the gap that Hearst left.

B. Debate in D.C. Circuit:

1. J. Bazelon ( procedure: Judges can’t figure out the substance; they just know what procedures should be followed in reaching a decision.

2. J. Leventhal ( hard look: Agencies have more expertise but courts must involve themselves in substance or else they are just rubber stamping the agency’s decision and not engaging in meaningful review.

Vermont Yankee
1. Resolves Debate: Reverses Bazelon, affirms Levnthal.

2. Relationship w/ Overton Park: potential tension: in Overton Park, the agency did not explain what it had done but, it was informal adjudication, so findings were not required BUT, if the agency did provide findings, it would have been better.  Whereas, Vermont says no more procedural requirements.

VERMONT YANKEE

· The nuclear Regulatory Commission promulgated a rule on nuclear wastes but this was struck down on review b/c of alleged procedural defects

· Court held that the adequacy of the record in an agency rulemaking proceeding is not correlated to the type of procedural devises employed by turns on whether the agency has followed the statutory mandate of the APA

· Absent constitutional restraints or extremely compelling circumstances, courts cannot impose upon agencies greater procedural requirements than those set out in §553 of the APA
· This case is a reiteration of the doctrine set out in FL East Coast
· It is up to congress or the agencies to require more than notice and comment procedures

· To the extent that the agency gives more process, it is in their discretion to do so

· This case doesn’t restrain the Hard look doctrine.  What it says is “WE CAN STRIKE DOWN AN AGENCY DECISION IF THEY DIDN’T DO IT RIGHT—BUT WE CANNOT TELL THEM WHAT TO DO TO FIX IT”
· Impact on hybrid rulemaking

· Court will read hybrid requirement skeptically—if congress wants it—must be clear

· Exceptions to Vermont

· When an agency’s regulations require more procedure (Arizona Grocery doctrine—agencies are bound by their own regulations—if an agency has made a regulation and doesn’t want to comply with it, they have to repeal it—cannot just ignore it)

· If an agency departs from a set of procedures, it is arguable that an agency that makes an unexplained departure may be required by a court to stick with their settled practice—cannot abandon w/o a reason

c.
Motor Vehicle Mfrs. Ass’n. v. State Farm Mutual (1983), p. 591

A. Background: Congress passed an act to promote highway safety and prevent traffic deaths.  The statute directed the Secretary of Transportation to issue motor vehicle safety standards that “shall be practicable. Shall meet the need for motor vehicle safety and shall be stated in objective terms.”  Secretary made rule requiring passive restraints: Airbags and automatic seatbelts.  Secretary later repealed rule in 1991.

B. Reviewability/Standard of Review: Not Acting standard v. Acting standard (Heckler v. Cheney): The agency is not acting here.  The court reviews under ‘arbitrary & capricious.’  Change in policy is repealing, not ‘not acting’; undoing a prior action.

Agencies have a right to change their policies as long as they explain themselves.

C. Defining “hard look” review: arbitrary & capricious.

National Lime Assoc. v. EPA, D.C. Cir. 1980), p. 589.

D. Application to Agency Action of Issue

1. the agency didn’t consider the use of airbags alone and didn’t explain why (Court agrees here, 9-0)

2. (a) the agency was too quick to dismiss the automatic detachable seatbelts as not promoting safety(only 5 votes for this); statistics indicated that maybe if people attached the automatic seatbelt, they might not detach it


(b) spool seatbelt 

 [Note: Overton Park and State Farm tell us to take a hard look]

STATE FARM

· D appealed from a decision of the court of appeals finding that the revocation of the requirement that new motor vehicles produced after Sept. 1982 be equipped with passive restraints to protect occupants in the event of a collision—was arbitrary and capricious

· When an agency modifies or rescinds a previously promulgated rule, it is required to supply a satisfactory, rational analysis supporting its decision.  A change or rescission is subject to the same arb and cap standard
· Note under Techno v. Cheney—if the agency hadn’t rescinded the order—but just hadn’t made the rule in the first place—Inaction would not have been subject to the same scrutiny. An acceptable reason for inaction is that the agency has a lot of responsibility—so presumption of unreviewability in agency inaction
· Agency must show a rational connection between the facts found and the decision rendered.  

· An agency may be deemed arb & cap if:

· Relies on improper facts

· Fails to consider impt aspects of the problem

· Renders a decision contrary to evidence

· A rational decision cannot be made w/o consideration of technologically feasible alternatives of proven value

· Court set aside the decision b/c agency failed to:

· Consider an obvious alternative to the agency action that would have produced superior results as measured w/ reference to the agency’s own findings and stated criteria for decisionmaking; and

· Did not adequately explain why it predicted that the safety device would be used less than 5% when studies concluded that it would be used 50% of the time

Whatever it is that the plaintiff said was done wrong—the court will look at it and apply the appropriate standard of review:

	
	Fact*
	Policy*
	Law*

	Informal**
	A & C

(notice and comment type record)
	A &C
	De novo



	Formal**


	Substantial evidence test (focuses on trial-type record/order)


	A & C


	De novo




*Determinations (that underlie a rule or adjudication (order)): Fact, policy & Law

**Nature of the agency proceeding in which the decision was made: It never matters under the APA whether you are doing rulemaking or adjudication –it may matter if it is informal or formal

FOCUSING ON THE HARD LOOK DOCTRINE DURING REVIEW

· Applies to fact and policy determinations—court looks more closely at what agency did to see if it passes rationality test

· It is either rational or irrational: will likely be struck down if agency fails to address glaring criticism or fails to consider an alternative (State Farm or Tire Case)

· Last part of State Farm—intensity of review is pretty high—court appears to be acting contrary to Overton Park’s prohibition on substituting wisdom for that of the agency

d.
Chevron v. NRDC (1984)

1. Background: At issue is the construction of the term “stationary source” under the clean air act amendments of 1977.  The EPA interpreted “stationary source” such that each plant is a single bubble such that the plant can modify one smoke stack to increase pollution so long as they modify another to even it out.  This is opposed to viewing each smokestack as a separate “stationary source.”  [Note: This bubble statute is under Regan who sought to maintain pollution levels as opposed to the earlier Carter statute that saw each device as an individual “stationary source” and sought to reduce pollution.]  D.C. Cir. struck down the agency’s bubble interpretation of “stationary source” b/c they said that, in this instance, the bubble theory would not reduce pollution and would thus be inconsistent with the policy purpose behind the statute.
2. Holding: SCt reverses D.C. Cir.

1. step 1: [clear v. ambiguous] whether Congress has directly spoken to the precise question at issue.  If Congress’ intent is clear/unambiguous, then the court and the agency must respect Congress’ intent.

2. step 2: [reasonable v. unreasonable] If Congress has not spoken, ask: whether the agency’s resolution of the ambiguity is “permissible”/“reasonable”.  Ct looked at (1) statutory language, (2) legislative history

3. Significance: Change from Hearst, etc.
1. More deferential than Hearst.  In Hearst we were not dealing with a question of law but rather a question of applying law to fact and so maybe that was the reason for giving deference to the agency.  Chevron clears that up b/c it is deferential to the agency on a pure question of law.

2. justifications for deference:


(a) post-Hearst multi-factored textual/ case-by-case approach: Congress intended to delegate power; agency expertise; quality 
of agency’s approach (contemporaneous interpretation consistent).


(b) Chevron: it is ok for agencies to flip flop their interpretations in response to changes in technology (agency’s consistency 
not necessary for deference); agencies don’t need to be experts.

4. Implicit Delegation ( relation to non-delegation doctrine:  Under Chevron, ambiguity = delegation (if congress is unclear, they are delegating the interpretation to the agency)

5. APA: The Court in Chevron did not address this.  § 706: role of court in review of agency action (p. 1344).   

CHEVRON

· Chevron appealed from a decision setting aside EPA regulations relating to the interpretation of the term statutory source contending that the EPA’s regulations should have been upheld since they were based on a reasonable construction of the term “stationary source”

· Absent clear legislative intent on statutory construction, judicial review of an agency’s construction of a statute is limited to a determination of whether it is a permissible construction of the statute
· The court may not substitute its own interpretation for a reasonable interpretation made by an agency

· Two prong test
· Has congress directly spoken to the precise question at issue?
· If the intent of congress is clear, that is the end of the matter—court must give effect to the will of congress

· If congress has not directly addressed the precise question at issue (the statute is silent or ambiguous w/ respect to the specific issue) then---
· Is the agency’s answer based on a permissible construction of the statute?
· Judicial deference to the second prong is similar to the stnd of arb and cap.  When an agency has articulated a rational approach for implementing a statute, a court should not invent a statutory requirement that the agency adopt some different approach that the court would have preferred.

· CHEVRON 2 PRONG TEST RESTATED IN SCHWARTZ:
· IS THE STATUTE VAGUE?

· IF NOT—WE HAVE A Q OF LAW—THEN IT IS DE NOVO REVIEW

· IF SO—GO TO STEP 2

· IS THE POLICY ARB AND CAP?

· This means all the things that it meant under tire case and state farm and the hard look doctrine (basically, it must be reasonable)

6. Wisdom of Chevron
1. Expertise: does expertise favor deferential review or scrutinizing review?  If the agency has expertise on the industry, then expertise favors deferential review.  If the agency is an expert, they may not be as faithful to Congress’ intent, so expertise could favor a scrutinizing review.

2. Political Accountability: agencies are more politically accountable than courts (deferential review).  But agencies aren’t directly accountable the way Congress is (scrutinizing review).

3. Separation of Powers: congress delegates responsibility to agencies.

4. Uniformity: the agency can change interpretations over time but it is more difficult for courts to change case law (stare decisis).  Agencies thus have more flexibility to change.

5. Flexibility: functionalist view favors giving agencies more discretion.

7. Rust v. Sullivan
1. Background: Public Health Service Act provided funding for family planning.  It had been interpreted that the funding could not be used for abortions but that counselors could talk about it.  Later, after change in presidency, the statute was interpreted such that the counselors could not even talk about abortion.

2. Majority: agency’s can change their interpretation over time.

3. O’Connor: canon of avoidance: if interpreting a statute a certain way makes the statute unconstitutional, then we should not interpret it that way.  Congress did not directly speak to the interpretation so the canon should trump the agency’s interpretation.

8. Canons of construction

( INS. V. Cardozo-Fonseca: canon of construction: courts must use “traditional tools of statutory construction”

· In determining D’s eligibility for asylum under two portions of the INA, the BIA applied the same standard to both sections of the act and the ct of app reversed finding the application of the standard to be in error

· Administrative statutory constructions which are contrary to clear congressional intent must be rejected by the judiciary, the final authority on statutory issues of statutory construction
· Applying Chevron, Scalia states that courts must give effect to a reasonable agency interpretation of a statute unless that interpretation is inconsistent with a clearly expressed congressional intent

· If a ct, employing traditional tools of statutory construction, ascertains that Congress had an intention on the precise question at issue, that intention is the law and must be given effect

· This is an adjudication—so we now know that Chevron applies to adjudications and rulemaking (the case clarifies that the thing you want to do is focus on the agency’s decision—is the statute clear and on point for what the agency needs to decide?)
· Note—recent decisions have said that Chevron doesn’t apply to interpretive rules (don’t get Chevron deference)
e.
MCI v. AT&T (1994)

A. Background: The communications act of 1934 required long distance carriers to file rates.  The act also provided that the FCC could modify any requirements of the act with the exception that the FCC could not change the 120 days notice period.  The FCC decided to “modify the requirements” by saying that MCI and Sprint did not have to file rates.  AT&T sued.

Issue: what does “modify” mean?

B. Majority (Scalia): 

Step 1: The term “modify” is clear and the agency’s interpretation of “modify” is wrong.  “Modify” means a slight, moderate change.  Webster’s 3d says that “modify” could be a minor change or a major change.  Scalia thinks this dictionary is wrong.

Step 2: The agency’s change was not slight or moderate, it was a major change and thus misconstrued the meaning of “modify.”

C. Dissent (Souter): the whole idea of the act was to prevent a monopoly and so the agency should have leeway to make changes w/in the purposes of the act.

[Note: Here, we see that step 1 can be very strong (whereas in Chevron it was not).]

Chevron Recap:

Step I: Is the statute clear or ambiguous?  If ambiguous, step II: is the agency’s interpretation reasonable?

A. Strong version in MCI
B. Ascending of textualism

Eskridge, The New Textualism (p. 645): Context is not equal to legislation

Merrill, Textualism and the Future of the Chevron Doctrine (p. 646): Hypertextualism.

C. Prior Caselaw v. Dictionaries

Nationwide Mutual Ins. v. Durlon (1990): “employee”

Nationsbank v. Variable Annuity Life Ins. Co. (1995), p. 648: Deferred to agency for definitions of terms like “banking” and “insurance.”

III. Step II

A. What counts as “permissible” or “reasonable”?

B. Does Arbitrary & Capricious review change it?

C. State Farm v. Chevron ( wisdom

Statutory interpretation ( court’s deference and Policy ( “hard look.  Does this make sense?

Agencies have expertise and political accountability?  Do they also have tunnel vision?

Chevron Overview

A.  Step 0: is the agency acting with the force of law?  If not, Chevron does not apply.

B.  Step I ( clear v. ambiguous

C.  Step II ( reasonable

1. statutory interpretation

2. arbitrary & capricious


>includes factual matters

f. 
Arent v. Shalala (D.C. Cir. 1995), supp 93

>Background: Nutrition Labeling and Education Act of 1990 made food labeling for raw fish and produce voluntary but said that if there is “substantial compliance,” mandatory restrictions would not be imposed.

“substantial compliance”: 90% of store vs. 60% in industry?

>Edwards(majority): Chevron should not be applied here, State Farm should be.

>Wald (concurrence): Chevron step 2 analysis applies here.

1. Levin: the analysis for arbitrariness and the Chevron step 2 analysis are the same thing.  State Farm is part of Chevron step 2.

2. Molot (Levin with a grain of salt): Every statute is enacted according to § 706 of the APA (arbitrary).


I. is the statute clear or ambiguous?


II. if ambiguous, is the agency’s interpretation reasonable or unreasonable?


A. in theory, could a reasonable interpreter reach this conclusion?  (There may be more than one reasonable reading of a 
statute.)


B. In reality, did the agency act reasonably?

3.
OLD OR NEW?

a.
Christensen v. Harris County (2000)

A. Background: Overtime/comp time statute required state to pay cash after a certain amt. of comp time has piled up.  Statute said that you can’t withhold comp time.  The cty wanted to make employees take time off so they couldn’t save up the comp time.  Agency, in an opinion letter, said that the cty couldn’t do that.  Cty took it to court to protest the opinion letter.

B. Holding: The ct says that the statute has a clear meaning: you can’t w/hold comp time.  The ct does not give the agency much deference.  

1. Chevron: The ct does not apply Chevron b/c the agency, via its opinion letter, is not acting with the force of law.

2. Skidmore: Ct applies Skidmore deference (power to persuade/entitled to respect).  The ct doesn’t think that the agency is very persuasive, however.

C. What is Skidmore: 

>majority (Thomas): power to persuade/entitled to respect

>Stevens & Breyer: Skidmore means more than what the majority gives it: the agency’s advice should be taken seriously.

b.
United States v. Mead Corp.
A. Background: Mead made planners.  The planners used to be classified as “other” and thus not subject to tariff but then the classification changed to “diaries” causing the, to be subject to tariff.  Are planners “other” or diaries”?

B.Does Chevron apply?

1. consider the formality of the procedures:  if notice & comment rulemaking or formal adjudication, then Chevron applies

(a) authorized by Congress

(b) experience

2. does the agency treat the decision as binding on itself?  Decision made by higher-ups?

C. Skidmore
V.
ACCESS TO JUDICIAL REVIEW

Intro:

A. Constitutional challenges

B. Procedural challenges

C. Substantive challenges

D. Who gets to challenge?

APA § 707

Article III: due process clause: due process comes into play in informal adjudication.

AVAILABILITY & PRECLUSION AND LIMITATION OF JUDICIAL REVIEW


INTRODUCTION

· Overton Park states that judicial review of administrative action is available, but the presumption is rebuttable.  
· A party attempting to obtain judicial review of an agency action must find a right to judicial review either in a statute governing the action or in the constitution
· Even if agency’s organic statute says nothing about judicial review—INVOKE NONSTATUTORY REVIEW (review under APA only—just means that there is no other specific statute that grants review other than the APA)
· §702 APA—A person suffering a legal wrong b/c of agency action, is entitled to judicial review thereof
· §704—final agency action for which there is no other adequate remedy in a court is subject to judicial review
· After determining that you have a right to review—must find out if (4 THINGS):
· The chosen court has jurisdiction

· 28 USC 1331—confers original jurisdiction over claims arising under federal law
· Action for declaratory relief cannot be used as an independent basis for appending other claims (per Declaratory Judgment Act)
· Whether sovereign immunity bars the suit

· APA§702—waiver for claims, other than money damages (eliminates the barrier of sovereign immunity where a P seeks the standard public law remedies of injunction or declaratory judgment
· Overton Park + Abbott Laboratories= litigants may proceed under specific statutory review provisions, through nonstatutory review proceedings, and by way of defense in enforcement actions w/o confronting initial and theoretically absolute barriers to review.
· Whether the action is appropriately timed

· Whether the litigant has standing to sue

STATUTORY PRECLUSION

· §701—The Act’s judicial review provisions apply EXCEPT to the extent that
· 701(a)(1) statutes preclude judicial review

· 701(a)(2) agency action is committed to agency discretion by law
· Every statute that authorizes review—also raises issue of exclusivity
· Whether your claim is precluded depends on what your claim is: 701(a) says that almost everything is partially reviewable and partially unreviewable
· Congress has attempted to bar review altogether—usually met by judicial resistance
A.
STANDING

>ISSUE OF STANDING CONCERNS WHETHER THE P HAS BEEN AUTHORIZED TO LITIGATE THE SUBJECT MATTER OF THE DISPUTE

>CONGRESS CAN GRANT STANDING, BUT ALL GRANTS OF STANDING MUST MEET THE CONSTITUTIONAL REQUIREMENTS OF CASE AND CONTROVERSY


EXPRESS STANDING
· A person has standing to appeal a final agency action if the person fits w/in an express legislative grant of standing and if the person presents a case and controversy
· In many enabling acts, Congress has specified the types of person who can seek judicial review of an agency’s decisions
· Express grants of statutory standing are often stated in terms of any person aggrieved by a decision or persons who are adversely affected by a decision
· The SCt has interpreted the phrase “person’s aggrieved” in a manner that expands standing by including competitors within the definition.
· In addition to establishing an express grant of standing, a P must establish a case and controversy (discussed below)
IMPLIED STANDING

· A person has standing to appeal a final agency action if the interest sought to be protected by the P is within the zone of interests to be protected or regulated by the statute and if the P presents a case and controversy
· §702 of the APA—A person suffering legal wrong because of agency action, or adversely affected or aggrieved by an agency action within the meaning of a relevant statute, is entitled to judicial review thereof

Historical Development of Standing:

Cases weren’t thrown out for lack of standing until the 20th century.  Common law right or statutory right gave people the right to sue – standing was basically the same as merits.  The meshing of standing and merits created a problem.  Also, statutes often didn’t explicitly list the people they were intended to benefit but the courts had to keep administrative agencies in check.

APA § 702.  Right to Review: A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof.

1.
ARTICLE III STANDING

a.
Allen v. Wright (1984), p. 1121

A. Background: Private, segregated school received tax subsidy from the IRS and parents of black students sued the IRS under the Internal Revenue Code and the Constitution.  The Internal Revenue Code said that segregated schools could not receive tax benefits and the parents allege that the regulation isn’t being effectively enforced.

B. O’Connor

1. separation of powers intro

2. statement of doctrine: 3 constitutional requirements for standing: (1) injury in fact, (2) causation (injury fairly traceable to D’s actions), (3) redressability
3. application:


(a) Stigma alone doesn’t give standing b/c it is not an injury in fact.


(b) “white flight”: that the black children are not getting a desegregated education is an injury in fact but there is no causation.

4. separation of powers finale: if you think the IRS’ policies aren’t good, you should vote (we saw this in Londonner and Bi-Metallic as far as whether there was a due process right when there is no injury in fact.)  We should be especially wary when it is a question of agency discretion so we don’t tread on the executive (Heckler v. Chaney).  

C. Stevens: there is standing. 

b.
ADAPSO v. Camp (1970), p. 1135

A. Background: Trade organization of providers of data processing services sued to challenge the agency’s decision to allow banks into the data processing business.

B. Holding

1. Standing v. Merits: Standing and merits are separate

2. APA’s effect (standing)

> injury in fact: increased competition

> zone of interest (credential component)

3. application ( contrast to Allen
Standing: Constitutional requirements

1. injury in fact

2. causation 

3. redressibility

Prudential considerations

ADAPSO V CAMP
· ADAPSO challenged a ruling of the comptroller of the Currency that national banks could perform data processing services for customers and other banks.  The comptroller attacked P’s standing to sue

· Court held:
· Standing to challenge an order of an admin agency is established by showing that the interest sought to be protected is arguably w/in the zone of interests to be regulated by the statute or the constitutional guarantee in question

· Two questions to ask in a standing problem:
· Whether the P alleges that the challenged injury caused him injury in fact, economic or otherwise? AND
· Doesn’t have to be economic injury

· Can be aesthetic, conservational, and recreational injury

· APA requires a P to be adversely affected w/in the meaning of the relevant statute.

· Whether the interest sought to be protected by the P is arguably w/in the zone of interests to be protected or regulated by the statute or constitutional guarantee in question?
**note the three major elements to this test:

· First, there must be a personal injury

· Second, the test is stated in the conjunctive—must have both 1 and 2 of the test to be satisfied

· Third, adds concept of zone of interest to the basic injury in fact analysis

ZONE OF INTERESTS

· An interest is within the zone of interests protected by a statute as long as a P’s interest is not so marginally related or inconsistent with purposes implicit in a statute that it cannot reasonably be assumed that Congress intended to permit the appeal
ASSOCIATIONAL STANDING

· In Hunt v. Washington Apple Advertising Com’n, the court established a three prong test to determine whether an association has standing
· An association has standing to bring suit on behalf of its members when
1. Its members would otherwise have standing to sue in their own right (this means, go through the ADAPSO test)
2. The interests it seeks to protect are germane to the organizations purpose
3. Neither the claim asserted nor the relief sought requires the participation of individual members in the lawsuit (this rules out damages lawsuits)
CASE AND CONTROVERSY

· A P presents a case and controversy if the P proves:
· An injury that is concrete and particularized and actual and imminent

· There is a causal connection b/w the injury and the conduct of the gov’t

· And it is likely that the injury will be redressed by a favorable decision

PROOF OF INJURY

· A P must produce specific evidence of an injury that is concrete and particularized and actual and imminent to survive a motion for summary judgment
· A party seeking review must be one of the persons injured by a government action

c.
Sierra Club v. Morton (1972), p. 1139 (injury in fact)

A. Background: organization (Sierra Club) opposed Disney project that would create a ski resort on a national park.

B. Court:

1. Would individual members have standing to sue?

2. Are interests related to the organization’s purpose?

3. It’s not necessary for the members to be parties.

Dicta:

1. Aesthetic injury could be an injury in fact.

2. It’s OK that this is a shared grievance, that the injury is not particular to one person.

3. The person suing has to be among those injured.  They have to show that there is a concrete injury; that someone actually uses this area or that someone will actually use this area in the future.


(a) Under the APA you must show an “aggrieved person”


(b) constitutional background: it is not the role of the courts to deal with generalized grievances

C. Douglass: Douglass would give standing to inanimate objects (e.g., a tree).  

D. Blackmun: “special interest.”  We trust that courts won’t go too far.

[Note: The problem with Sierra Club is that they wanted to get associational standing without showing that any individuals were injured.]

SIERRA CLUB V MORTON

· The Sierra club sued to enjoin federal Forestry and Interior Officials from permitting Disney to build a highway in a protected area.  The club argued that environmental groups should have standing test of their own and refused to allege personal injury
· Court held:
· Mere interest in a problem does not in itself render an organization adversely affected or aggrieved within the meaning of the APA
· Although injury need not be economic in nature, it must be suffered by the P in order for standing to sue to exist
· Although change in the environment would result in aesthetic injury sufficient to support the injury in fact requirement, P has not alleged it would suffer the injury
· The impact of development would only affect those who use the area—and none of the members have alleged that they actually use or used the area.  It cannot be said that they will be directly injured by the action.
d.
Lujan v. Defenders of Wildlife (1992), p. 1148 (injury in fact)

A. Background: Under the endangered species act, it used to be that whenever the U.S. took any action globally, they had to get permission from the EPA.  The statute then changed so that you only had to consult the EPA for domestic projects.  The defenders of wildlife sued saying that the statute has been misinterpreted and that they should have to consult for global projects.

B. Majority (Scalia)

(a) injury: Here, plaintiffs have 2 individuals that claim injury in fact because they actually went to these places where there are endangered species allegedly affected by U.S. gov’t funded projects.

(b) analysis: Scalia says there is no concrete injury b/c these individuals have no concrete plans to go back to the places.  Thus there is no concrete, particularized, actual and imminent injury.

> In the statute, Congress said that “any person” can challenge a violation of the statute.  Why did Congress do this? Because (1) everyone should care about the environment; and (2) procedural: environmental agencies have a right to participate, make comments, etc.  It’s for the executive to decide how to allocate resources and enforce and the courts shouldn’t interfere unless an individual had been injured in a concrete way.  Scalia focuses on redressibility rather than causation.

C. Kennedy: Kennedy agrees that there is no injury in fact but thinks that plaintiff’s nexus theories might work in other cases.

D. Blackmun: there is enough evidence here from which a reasonable juror could believe these individuals would go back to those places.  Requiring actual plane tickets is silly.

Separation of powers debate: The court is leaving the president too much power.  Here, congress has given instructions and the court would just be following congress’ instructions.  By not doing so, the court is transferring power from congress to the president.

LUJAN V. DEFENDERS OF WILDLIFE

· Defenders of Wildlife challenged the Secretary of the Interior’s rule limiting the Endangered Species Act to actions w/in the US or on the high seas
· Court held:
· Standing requires an actual or imminent injury in fact, fairly traceable to agency action and redressable by the court
· In order to survive sum j. a P must allege specific facts, not only that listed species were in fact threatened by funded activities abroad, but also that a DOW member would be directly affected by damage to a species.  
· Injury to ecosystem is not a specific fact, unless the person who directly uses the area is affected by the activity
· Nor can the injury in fact requirement be satisfied by congressional conferral upon all persons a right to have executive agencies observe the procedures required by law. (congress cannot eliminate injury in fact requirement)
· Individual rights do not mean public rights that have been legislatively pronounced to belong to each individual who is a member of the public
· Plurality opinion in this case describes court’s approach to another type of injury: injury attributable to agency’s failure to follow proper procedure
· Characterizes procedural rights as special.  An individual can enforce procedural rights so long as the procedures in question are designed to protect some threatened concrete interest of his that is the ultimate basis of his standing. (so if the substantive outcome of a proceeding has the potential to cause a P to suffer injury in fact, P has standing to challenge agency failure to grant proceeding)
· THIS REQUIREMENT BASICALLY SAYS: PROCEDURAL INJURY BY ITSELF IS NOT ENOUGH—UNLESS COUPLED WITH UNDERLYING INJURY
· THIS CASE PLUS BENNETT=
· This case says that congress cannot eliminate the injury in fact requirement. 
· Bennett says that congress can effectively eliminate the zone of interest requirement 
· Bennett expands the zone—congress can say that everyone who is injured is w/in the zone (therefore, waiving zone requirement through citizen suit provision)
· SO—CONGRESS CAN ELIMINATE ZONE---BUT NOT INJURY IN FACT

CAUSAL CONNECTION AND REDRESSABILITY

· The P must establish a causal connection b/w the govt’s decision and the P’s injury that is fairly traceable to the action of the gov’t and that is not the result of an independent action of some party.  The P must also establish that it is likely, as opposed to merely speculative, that the injury will be redressed by a favorable decision
· When the P is the object of the govt’s action (or foregone action), there is ordinarily little doubt that the action or inaction has caused the P’s injury and that a judgment preventing or requiring the action will redress it
· If your chain of causation is running through a 3rd party, the court will be much more picky
· If the P’s injury, however, arises from the gov’ts unlawful regulation (or lack of regulation) of a 3rd party, the P has a more difficult burden of proof.  In this circumstance, causation and redressability hinge on the response of the 3rd party to the govt’s action or lack of action and perhaps on the response of others as well
· A P must adduce facts that show that the choices of the 3rd party (or others) have been or will be made in such a manner as to produce causation and redressabiliity of injury.
e.
Steel Co. v. Citizens for a Better Environment (1998)

A. Background: Citizens filed suit against Steel Co. alleging that for 7 years Steel Co. failed to file reports under the Emergency Planning & Community Right-to-Know Act.

B. Holding: No standing.

>declaratory judgment: they already agreed that they violated the law so a declaratory judgment would be worthless

>injunctive

>compensatory $

2.
PRUDENTIAL STANDING

Intro. to Prudential Standing ( “½ one of interests” test

A. What is it?  “Arguably within the zone of interests”

B. Evolution ( ADAPSO ( D.C. Circuit

1981 Control Data: asks whether Congress intended to protect you when it passed the statute.

IN ADDITION TO THE STANDING REQUIREMENTS, THE SCT HAS ESTABLISHED 2 PRUDENTIAL REQUIREMENTS: A PERSON’S INJURY CANNOT BE GENERAL, AND IT MUST BE PERSONAL AND NOT THAT OF A 3rd PARTY


GENERALIZED GRIEVANCE

· An injury is general when it is shared in substantially equal measure by all or a large class of citizens
· Generalized v. Particular Grievances
· Ask, whether there have been identifiable and illegal acts by gov’t D that have caused particularized harm to the P’s.
· Whether a decision in favor of the P would be likely to redress the harm that the P claims to have suffered
· Sierra Club
· A mere interest in a problem in the abstract by a representative of the public is not enough
· A group only has standing if one of its members can show that they have standing, and its members only have standing if one or more can show personal injury
· These claims suggest that if you have a con law claim that you share w/ everyone else—you don’t have standing

THIRD-PARTY GRIEVANCE

· A person may be denied standing if the person asserts the rights of a third person, except that organizations have standing to sue in two circumstances
· An organization has standing to sue if the organization itself suffers an injury in fact and otherwise meets the requirements of standing
a.
Clarke v. Securities Industry (1987), p. 1167 (liberal construction of statute)

A. Background: Security Pacific National bank wants to do something beyond banking (brokerage); people in the brokerage industry object.

B. Court’s statement of law:

1. read the “relevant statute broadly”

2. trend toward enlargement 

C. Concurrence: Stevens Rehnquist & O’Connor say this is clearly w/in the zone of interests

· Clarke v Securities Industry Ass’n
· Court described zone of interest test as not meant to be especially demanding…it is intended only to exclude a party if the P’s interests are so marginally related to or inconsistent with the purposes implicit in the statute that it cannot reasonably be assumed that Congress intended to permit the suit
b.
Air Courier Conf. v. Am. Postal Workers (1991), p. 1169 (restrictive construction of statute)

A. Background: the postal service has a monopoly by statute and are permitted to create carve-outs in the public interest.  The unions oppose this carve-out that allows for international re-mailing.  The PRA (postal reorganization act) act of 1970, unions argue that this act purposed to, in part, maintain harmony b/w workers and unions.

B. Concurrence:  Stevenes: the APA doesn’t apply to the postal service so we shouldn’t even review the case.

· Air Courier Conference v. American Postal Workers Union
· Court held that zone of interests relevant for standing purposes encompasses only those interests arguably protected by the statute whose violation is the gravamen of the complaint.  The P must prove that Congress intended to protect its interest in order to fit w/in the zone of interests
c. 
Bennet v. Spear (1997) (Scalia) (supp. 196) (liberal construction of statute in regard to economic case)

A. Background: ranchers sued challenging an environmental ruling regarding a dam.  Do the ranchers have standing?  Are they within the zone of interests?  

B. Citizen Suit: the statute provided that “any person” can sue b/c (1) the statute is about the environment and all persons have an interest in the environment and (2) the statute encouraged enforcement by “private attorneys general.”

C. zone of interests: Some of the plaintiffs’ claims didn’t fall under the statute but must be looked at under the APA.  Must look at the specific provision under which the plaintiffs sued.

BENNETT V. SPEAR

· Oregon irrigation districts and ranch operators filed suit challenging two Biological Opinions issued by the Fish and Wildlife service stating that a water reclamation project would jeopardize two endangered species of fish
· Court held

· In addition to article III’s case and controversy requirements, a P’s grievance must fall within a zone of interests protected or regulated by the statutory provision or constitutional guarantee invoked by the suit

· Article III requires that a P demonstrate an injury in fact, fairly traceable to the D’s actions and redressable by a favorable decision
· Each element of Article III standing must be supported in the procedural manner and with the degree of evidence required by the stage of litigation
· At the pleading stage, general factual allegations of injury resulting from the D’s conduct suffice
· The P’s interests must also fall w/in the zone of interests protected or regulated by the ESA.

· The ESA has a citizen suit provision that allows anyone to commence suit
· The expansive language encourages citizens to enforce proper agency conduct
· Although the P’s are not seeking to prevent application of environmental restrictions, that does not preclude them from filing suit on those claims covered by the ESA’s citizen suit provision acting under the statute

· The plaintiffs claim must rest upon his injury, not those of a 3rd party.  The court must refrain from adjudicating abstract q’s of public significance which amount to generalized grievances most appropriately addressed by the legislature
· Citizen suit provision of the statute has power to auto-place P in zone of interest—but they still have to show injury in fact.  (when a statute says anyone can sue, it doesn’t mean that exactly b/c person still needs to show some injury beyond procedural injury).  
B.
REVIEWABILITY AND TIMING

Statutory Provisions: §701; §704: reviewable by statute or if “final” or other remedy

FINALITY AND RIPENESS


TIMING

· Establishing that a claim is in principle reviewable doesn’t ensure a decision on the merits
· An agency decision may not be challenged on the merits prematurely as gauged under the doctrines of FINALITY, RIPENESS AND EXHAUSTION
· DOCTRINES DEFINED

· Finality

· Normally, in order to get judicial review, the would be P has to wait until agency proceeding reaches its natural conclusion
· Exception: claims of bias or prejudgment
· Ripeness

· Involves whether you can get judicial review after a final rule, but pre-enforcement—Can you get it at the end of rulemaking, or do you have to wait until it used against you?
· Exhaustion

· Do you have to take appeals before you go to court?
· Finality is in the APA under §704—whereas the latter two are judicially created
· All three reflect similar policy rationales
· Avoiding judicial interruptions in the admin process
· Giving agencies leeway to develop expert judgment and maintain program integrity
· Maximizing likelihood that judicial challenges, once brought, will be sharply focused and based upon reviewable records
1.
Abbott Labs v. Gardner (1967)

1. Background:  Under the Federal Food, Drug, and Cosmetic Act, which required prescription drug manufacturers to print generic names of the drug on labels and other printed materials, the Secretary of Health, Education, and Welfare promulgated a regulation requiring the generic to appear “every time” the brand name appears.  37 individual drug manufacturers and the Pharmaceutical Manufacturers Association sued alleging that the secretary exceeded his authority.

2. presumption of reviewability

Prudential v. Constitutional

1. when sought: preenforcement

2. ripeness: must consider:

(1) fitness for judicial decision (this prong is met here)

(2) hardship if w/hold judicial consideration: waiting to raise these issues on defense for noncompliance would give pharmaceutical companies to lose consumer trust.

Abbott Laboratories v. Gardner

· HEW promulgated regulations concerning how drugs should be labeled when promoted and marketed.  P complained that HEW doesn’t have authority to require that generic name be on every label.  This is pre-enforcement litigation.
· Court held:
· A court can consider a pre-enforcement challenge to drug regulations.  The presumption is that admin action is reviewable unless something in the statute in question or APA bars review.  
· The regulations are final agency actions w/in meaning of APA.  Once agency regulations have been promulgated, agency rulemaking is final.  A concerned party need not wait for enforcement efforts to challenge the regulations
· Test for ripeness
· Fitness of issue or judicial review
· Appropriateness
· If purely legal q, not requiring many facts, suitable for review pre-enforcement
· Are issues factual or judgmental or uncertain, or policy—probably not fit
· Final agency action
· §704—agency action made reviewable by statute and final agency action are subject to review
· agency must be done with proceedings
· a mere proposal of a rule is not a final agency action—an aggrieved person has other options and doesn’t even know if rule will be adopted so it would be a waste of time to investigate legality of something that may never take effect
· Are the regulations (is the agency action) definitive?
· Do we know for sure what is going to happen?
· Hardship to parties by not giving judicial review
· Do you have to do something different than normal on the day that the regulation takes effect?
· If yes—probably will get judicial review
· Is this a case in which the impact of agency action is sufficiently direct and immediate as to render the issue appropriate for judicial review at this stage?
· Does the regulation have a direct and immediate impact on primary conduct?
TOILET GOODS ASS’N V GARDNER

· Pursuant to statutory mandate to promulgate regulations for the efficient enforcement of the Food and Drug Act, the FDA commissioner formulated a regulation which provided for the suspension of any company which refused FDA access to facilities
· Court held
· The two-prong test of Abbott for determining ripeness is not satisfied where
· The issues involved cannot be disposed of properly until they are presented w/in a concrete context of specific enforcement procedures(fitness for judicial review)
· Involves a purely legal question –whether the regulation is beyond the agency’s power under statute
· Final—there can be no question that this regulation, promulgated in a formal manner after notice and  comment and evaluation of submitted comment is a final agency action
· No hardship will injure an aggrieved party from being forced to await a delayed review
· One the day the regulation became effective, the manufacturers didn’t have to do anything
· Only had to take an action pursuant to the regulation when an inspector comes to look at plants
· Here, not a situation where primary conduct is affected
· Primary conduct=govern you outside the agency realm—govern what the industry does on a day to day basis
· No irreparable adverse consequences flow from requiring a later challenge to the regulation
· By a manufacturer who refuses to allow inspection
· If FDA wants to inspect can prevent them from doing it and little consequences—may get certification suspended for a short time (but this is actually a big deal)
· Determine that the hardship that will be caused if can only challenge later than now
· The regulation which the commissioner promulgated is filled with the word “may.”  Granting him wide discretion..  Until a set of enforcement procedures are adopted from which a court can determine whether the commissioner will act legally or illegally, review is inappropriate.  
· Regulations that are about the enforcement process itself, will not be reviewable immediately—you have to wait until it is forced against you (these are rules that govern what to do once you get into a fight with the agency)

· Distinguished from prior cases

· Abbott—was purely legal q where the impact on the parties involved was fairly certain—more a q of whether the regulation was valid—all or nothing determination
· Toilet Goods—also a legal q—in some cases the inspections would be okay while in others, they may not be—best determined on a case-by-case basis
· Degree and nature of the regulations effect may also vary with those seeking relief
· Judicial appraisal of these factors is likely to stand on much surer footing in the context of specific application of this regulation than could be the case in the framework of the generalized challenge made here
GENERAL REVIEW
· RIPENESS
· Fitness for judicial review
· Final agency action—agency is done with what it is doing
· Legal issue
· Does it have an impact causing hardship on parties
· How bad if have to wait for judicial review
· Do you have to do something immediately?
· If rule has immediate impact and is final—can challenge and don’t have to wait for it to effect you
2.
Ticor Title (D.C. Cir. 1987), p. 1225

A. Background: Plaintiffs allege that the FTC’s prosecution for anti-competitive conduct (price fixing) is unconstitutional.  Plaintiffs seek a declaration and injunction.

B. Holding: no injunction b/c no review at this point.  If the FTC had finished prosecuting the plaintiffs and found them to be in violation, then plaintiffs could bring this action.

C. Ripeness ( Green: not ripe for review.  2 part test

(1) fitness of the issues for judicial review: here, they are challenging constitutionality of the agency action.  This is fit for review.

(2) hardship of the parties: the only cost of making them wait is the cost of defending themselves and that is not enough.  Litigation expense is never enough of a hardship to get around one of these doctrines.

D. Finality ( Williams: agency action is reviewable after is considered to be final.  There is no final agency action.  There is an exception for clearly established rights but that is not the case here.  There is some debate about whether the agency’s action might actually be final here.

E. Exhaustion ( Edwards: Ripeness v. exhaustion: ripeness focuses on the relationship b/w the court and the agency.  Ripeness prevents courts from stepping on agencies’ toes or taking action that they are not well-equipped for.  Exhaustion is more concerned with the individual’s incentives.

Ticor Title Insurance Co. v. FTC (1987, p. 1225)( confusion

a) challenge: Ticor brings a facial challenge to the constitutionality of independent agencies, while ALJ case pending on FTC complaint

b) too early to bring the challenge

(1) J. Edwards: exhaustion

(a) they could win against FTC and then have no reason to bring case( BUT there claim is so broad that someone else will make it
(b) the 2 cases in which unexhausted claims are allowed do not apply

(i) clear right

(ii) massive harm 

(c) ( probably not an exhaustion problem, because the agency can’t decide this question

(2) J. Williams: finality

(a) jurisdictional problem: “Administrative orders are final when ‘they impose an obligation, deny a right or fix some legal relationship as a consummation of the administrative process”

(b) jurisdictional bar obviates the prudential considerations

(c) Edwards and Green say that there is no jurisdictional bar, because §704 doesn’t grant or bar jurisdiction

(3) J. Green: ripeness

(a) suitable for judicial review

(i) factual development is not going to help the court decide

(ii) so the constitutional requirement is met
(b) but NO special harm to plaintiffs in delaying review

(i) no forced choice between compliance and stigma of violation because the alleged violation was already committed

(ii) so the prudential requirement is not met
(iii)  is this case actually about avoiding/deferring constitutional questions?

Hastings v. Judicial Conference: court wouldn’t intervene until the process worked itself out.

Andrae v. Lauer: can go straight to court and bypass adminin procedures where …

Here, Edwards says that in this case, plaintiffs should have to exhaust the administrative procedures b/c they don’t fall into either exception.  2 exceptions to exhaustion:

1. clear right

2. irreparable injury

VI.
CONSTITUTIONAL DUE PROCESS REVIEW

A.
A SHIFT FROM THE “OLD LEARNING”

1. Intro to due process

A. Filling in 4th Box

Bi-Metallic vs. Londoner: Determining whether formal or informal: does the statute say “after a hearing on the record”?  if so, formal.  If it is ambiguous, there may be some leeway for the agency to decide whether it is formal or informal (Chevron analysis).

Londoner v. Denver

· Individual property owners were denied due process when the city refused to grant a hearing to permit each owner to challenge a special assessment and apportionment of taxes for street paving

· Codd : if you don’t challenge the accuracy of the underlying procedure, you cannot challenge the procedure itself

· This is a case of adjudication—not rulemaking (Bi-Metallic is rulemaking)

· This case doesn’t specify how much process you need (just that DP applies to adjudication, not rulemaking)

Bi-Metallic v. State Board of Equalization

· Property owner argued that city’s decision refusing to grant a hearing to permit challenges to an across the board 40% upward reevaluation of all taxable real property was a violation of DP

· Court rejected argument and distinguished Londoner on the basis that in Londoner, a small number of persons was concerned, who were exceptionally affected, in each case upon individual grounds

COMBINED RULE OF LONDONER AND BI-METALLIC

· To determine, look to the number of people affected—99% of the time, this will be perfectly clear

· A hearing will be provided when

· A relatively small number of persons is concerned

· Each person is exceptionally affected

· Each case is upon individual grounds

· A hearing is not afforded when rule is

· Applicable to a large number of persons

· Generic affects

· Common grounds

	RULEMAKING


	ADJUDICATION



	Many people


	Few people



	Generically affected


	Individually affected



	Common grounds
	Claims on individual grounds


B. Collateral v. Direct review

Standing/zone of interests: Who can challenge an agency action?

Due process provides another hook: it fills in the 4th box.  This comes up where the gov’t takes some action against an individual: If a federal agency takes some action against an individual, the 5th A requires due process.  If a state agency takes some action against an individual, the 14th A requires due process.  Thus, administrative law is not fully created by the APA, things like due process are involved as well.

C. Purposes & Values in Procedural System:  Consider: Why do we have some procedures and not others?

2. OLD Learning

A. Background in right/privilege: The due process cl says that we can’t take away life, liberty or property.  With the rise of the welfare state and the gov’t giving less tangible things such as jobs and gov’t contracts, issues arise as to whether due process is required to take these away.

3.
Cafeteria Workers v. McElroy (1961), p. 718

1. Background: Jane Brawner, petitioner, worked for M&M Restaurants on a naval badge for 6 years.  A naval officer then took away her security badge so that she could no longer work there.  Petitioner claims that she was entitled to a hearing and was deprived of one.

2. Approach:  The court weighs the private interest against the gov’t interest: Private interest: the result was only to deprive her of working in one isolated place and she is not deprived of doing her same job at another location.  (thus, not strong private interest).  Nature of the gov;t function: security (strong interest)

3. Conclusion: Not a violation b/c gov’t interest outweighs private interest.

4. Dissent: the flaw in the analysis is that there is no way to find out why the person was fired w/out holding the hearing and if she was fired based on race/religion, etc. then it would have been a violation.

DUE PROCESS AS A SOURCE OF PROCEDURAL REQUIREMENTS

· Court must answer three questions in a due process analysis:

· Does the clause apply at all?
· Agency’s choice of procedures is only constrained by due process if the action it is taking has the effect of depriving an individual of life, liberty or property

· If so, what procedures does it require?
· Two possible outcomes:

· If the agency decision affected protected interests of one or a few individuals on the basis of contested facts unique to those individuals, the agency was required to conduct a hearing on the process of making that decision

· If the agency affected the interests of a large number of people on the basis of interests common to all members of the group, it was not required to conduct a hearing

· Since Mathews, the court now considers several factors in determining what procedure to afford:

· The nature of the contested issues of fact

· The nature of the individual interests at stake

· The risk of error

· Probable value of additional procedural safeguards

· When must an agency make those procedures available?
· Sometimes the agency must provide all procedures before it acts

· Sometimes it can act on a summary basis as long as it provides the necessary procedural safeguards in a hearing conducted shortly after it acts

· Timing depends on the courts evaluation of the adverse impact on the individual whose interests are at stake that would result from a delay in the hearing v. the adverse impact on the government that would result from delaying the agency action until after DP procedures had been provided

INTERESTS PROTECTED BY DUE PROCESS

1. PROPERTY INTERESTS

· Cases below may be summarized in several ways

· Entitlement must be based on more than a unilateral expectation and that it must be derived from some substantive predicate found in a statute, regulation or practice

· The existence of due process interest comes down to whether the official had absolute discretion or was instead required to apply some standard before taking a formal action

· If the official must apply some standard, then the standard creates a substantive predicate, which in turn creates an entitlement

4.
Goldberg v. Kelly (1970), p. 722

{Welfare recipient brought suit after welfare money was terminated w/out hearing.}

A. NY procedures:

Pre-termination

1. case worker discusses doubts w/recipients

2. case worker recommends to supervisor

3. letter to recipient

4. higher official reviews and there can be written submissions

5. stop moneys

Post-termination:

1. fair-hearing: oral, cross-examination,

2. judicial review

B. court’s requirements

Pre-termination:

1. notice

2. oral & written presentation (witnesses and your own)

3. confront & cross-examine gov’t witnesses

4. “on the record”

5. impartial decision maker

6. right to counsel (if you can find it yourself; not right to have counsel provided)

C. why pre-deprivation?  It creates a serious injustice for impoverished welfare recipients to not have the hearing pre-deprivation.  However, prior to this case, most welfare recipients accepted the termination w/out requesting a hearing.  Post-this case, many more will likely request a hearing b/c it delays the termination of funds and allows them to get money a little longer.

D. implication: After this case, the right/privilege distinction goes away.

GOLDBERG V. KELLY

· P and other welfare recipients alleged that they were denied DP b/c they were afforded no hearing prior to the decision of welfare authorities to terminate their benefits

· Pay attention to the improper process used here!!!
· Agency provided a judicial-type hearing to determine continued eligibility, but only after the benefits were discontinued (and only after the agency had initially determined in an informal hearing that the person is ineligible)

· Welfare benefits may be terminated only after a hearing at which the recipient is afforded at least minimal procedural safeguards including the opportunity to be heard
· Court held that welfare benefits were property interests (not privileges ) within the scope of DP

· This case is significant in that it established that an individual may not be deprived of property rights without a prior hearing.  

· This case actually guarantees two hearings:

· An initial determination of eligibility prior to termination

· Final resolution after benefits have been discontinued

· The hearing must be similar to judicial proceedings (trial-type hearings)
· This case is the high-water mark in DP caselaw.  It is debatable as to whether or not, after Mathews, this case would still come out the same way today.
B.
THE “NEW LEARNING”

2. LIMITS ON PROPERTY INTERESTS

· The court has continued to extend the Goldberg holding to all statutory welfare benefits. The court, however, seems to have limited its application to the welfare context solely.

· Today, the court finds that some government benefits are not worthy of constitutional protection

· The court has abandoned the rights/privileges distinction, but is drawing lines to the  same effect

· Difficult to determine what benefits get protection
3. LIBERTY INTERESTS

· Court has recognized that liberty is broader than the concept of freedom from physical restraint
· Test to be used:
· Does the applicable state or federal positive law, statute or regulation create nondiscretionary standards as to the availability of certain aspects of liberty? If so, the aspects of liberty must be accompanied by appropriate procedural safeguards under DP clause
· Roth suggests a somewhat broader view of liberty interests.  Holds that liberty interests may include a wide range of state actions that powerfully affect the well-being of an individual.  

· Wisconsin v. Constantineau: held a statute unconstitutional b/c  it authorized police chief to post notice in all liquor stores declaring an individual a habitual drunk without providing individual opp. to challenge police characterization of him.  Posting is such a stigma or badge of disgrace that procedural due process requires notice and opp to be heard
· Sindermann: liberty rights that are created directly by the bill of rights do not serve as an assurance of procedural protection

· Employment cases have served to define the new liberty interest.  The court has looked for a standard that must be applied before the employment action can be taken (substantive predicate).  It has also considered whether the employment action will affect the person’s future employment opportunities

Board of Regents v. Roth

· This case is the state of the art on how we determine liberty interests (except for people in jail—that is Sandin)
· Roth was employed for a 1-yr contract with a state college.  According to state law, professors such as Roth could be terminated without hearing or explanation. At the end of his contract, his job was not renewed 

· A state need not hold hearings or other reasons for its failure to hire or rehire present or prospective employees
· DP only applies when employee is threatened with deprivation of life or property

· A contract of employment for a specific term confers no legit property right

Perry v. Sindermann
· College failed to renew teaching contract of untenured professor without officially stating the reasons why it made this decision.  Teacher alleged that the decision was based on his public criticism of their policies, and infringed 1st A right—also, failure to provide hearing violated DP.

· Absent sufficient cause, a state may not deny its employee continued employment where denial infringes on his constitutionally protected interests or frustrates justifiable reliance on its maintenance.  
· When employee justifiably relies upon employer’s words or acts that demonstrate an implied agreement between them, then the employer’s severance of this agreement must be accompanied by a sufficient justification in order to be permissible

***These cases can be distinguished by the employee’s legitimate claim of entitlement.  An employee must have more than a unilateral expectation of employment—there must be a mutual understanding that support claim of entitlement.  Roth loses b/c he has no basis for expecting a hearing, whereas Sindermann is able to point to things in his contract that support an argument for a hearing

· These cases suggest that whether the state or federal gov’t has by its statutes or conduct created rules, that have created an entitlement—DP is invoked.

· Would a reasonable person think that they have a protected property interest?

DISTINCTION BETWEEN LIBERTY INTERESTS AND PROPERTY INTERESTS

· Liberty interests will be analyzed under positive law analysis unless we are talking about prisoners
· Doesn’t matter if you call it liberty or property, the analysis is still the same

SUMMARY OF INTERESTS PROTECTED BY DUE PROCESS

· Some justices will only recognize an interest if it is 1) explicitly recognized by the common law or by statute; or 2) court can determine independently if there is a protected interest; or 3) protected interests must have basis in substantive law—and courts must determine procedure

· Remember, court has rejected bitter/sweet approach of permitting a legislature to limit procedurally the interest it creates

· It is difficult to predict the outcome of whether or not court will find a protected interest

· Despite abandoning right/privilege distinction, court is more likely to require DP protection with regards to the former

· If the state has interpreted the standards as discretionary, then there are no DP protections.  But a state cannot overtly say: this is discretionary.  The interpretation of a standard as discretionary or not comes from a place of authority (i.e.; interpreted by the high court in the state)

THE DP CLAUSE APPLIES TO INDIVIDUALIZED DETERMINATIONS

· In determining whether DP requires use of procedural safeguards, the court considers the manner in which the gov’t has deprived an otherwise protected interest

· Government deprivation of individual protected interest creates due process concerns, whereas deprivation of a group of people does not
PROCEDURES REQUIRED BY DUE PROCESS

· Once a court determines that the DP clause applies to an agency decision b/c the decision deprives an individual of life liberty or property, it must determine the procedures required by due process

· Due process does not require a trial-like hearing but requires some kind of hearing

· Goldberg v. Kelly: expanded scope of adequacy of the hearing

· Goss: flexible approach to procedure, in short school suspension context, school should provide a reasonable hearing and an opp to present side of story

· Mathews is the centerpiece

· A statute which creates the entitlement does not control the content of the procedural requirement (rejection of the bitter with the sweet doctrine)—once a court finds a due process interest, it must determine whether the agency’s procedures adequately protect that interest even if the statute upon which the entitlement is based prescribes procedures (see Cleveland)
Mathews v. Eldridge

· Eldridge had his disability benefits terminated.  The procedure afforded to him was opportunity to assert claim prior to administrative action, a right to an evidentiary hearing, subsequent judicial review before the claim became filial.  P challenged the procedure as invalid under DP clause

· The Due process clause does not require a hearing before termination of disability benefits
· Only in Goldberg, does the court hold that DP requires an evidentiary hearing prior to deprivation.  In contrast, disability benefits are unlike welfare benefits in that disability benefits are not based on financial need,  probable value of adding procedural safeguards is not that great, ultimate additional cost in terms of money and administrative burden would be substantial

· Three prong Mathews test:
· What is the significance of the private interest that will be affected by the specific action?
· What is the extent to which additional procedures will enhance accuracy?
· What is the govt’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute functions would entail (what is the cost)?
	FACTORS THAT FAVOR MORE PROCESS
	FACTORS THAT FAVOR DENYING MORE PROCESS

	Interests of individual affected by decision  are weighty
	Cost of additional procedures is high (in terms of $ and program objectives)

	Cost of additional process is low or lack of additional procedure jeopardizes  program objectives
	Additional procedure wouldn’t significantly improve upon accuracy of existing process

	Additional procedure could significantly improve accuracy
	Interests of affected individuals are less compelling


5.
Cleveland Bd. of Ed. v. Loudermill (1985), p. 798

Court’s reaction to “Bitter w/ the sweet”

1. is there a due process right?

2. what procedures?

What procedures does the court require?

1. pre v. post

2. oral v. written

notice (oral or written)

opportunity to respond (but they don’t say how)

2. Cleveland Board of Education v. Loudermill (1985, p. 798)—no “bitter with the sweet”

a) existing procedures: full post-deprivation hearing, adverse evidence, notice of charges( some pre-termination hearing required

b) Sympathetic application of Mathews factors

(1) private interest: court looks at substantiality of private interest of retaining employment without reference to welfare system (more sympathetic than Mathews court, which considered the fact that the individual can be compensated after the fact)

(2) risk of error: court recognizes process is important as a process to inform decision (in Mathews, the court only cared about erroneous outcomes, didn’t care about the administrator’s exercise of their range of discretion)

(3) government interest: court recognizes government’s interest in not making erroneous decisions (argument made in Goldberg, but not in Mathews)

c) court: legislating “for cause” removal creates a right, which constitutional DP protects( throw out any legislative qualifications on this right that are inconsistent with the DP clause

d) Rehnquist dissent: “bitter with the sweet”

(1) sweet = continued employment  w/ for cause dismissal

(2) bitter = procedures do not include pre-dismissal hearing

(3) is the logical extension of this argument that an agency should get Chevron deference in defining what “for cause” requires? Not necessarily, because he’s talking about when the same statute creates the right and defines the procedural protection

(4) ( bottom line: depends on whether you think substance and procedure are separate or on a continuum

6.
Brock v. Roadway Express (1987), p. 1987 {uses Matthews test to decide rights of employer who was ordered by gov’t to reinstate an employee while the latter’s allegations of retaliatory discharge were poending.  The employer received right to support its case w/ a written response and witness affidavits.}

APPLICATION OF THE MATHEWS CRITERIA

· Mathews is still the dominant method

· Formula used is:

· C=P xV

· C is the cost of providing an additional safeguard

· P is the increased probability of an accurate finding on a contested factual issue resulting from provision of the additional safeguard

· V the value of the individual interest at stake

· Additional safeguards should be provided if, but only if, P times V equals or exceeds C.  

PRIVATE INTERESTS EFFECTED

· This is the V term in the formula
· Courts value the adverse impact of the agency action subjectively
THE VALUE OF ADDITIONAL PROCEDURES

· This is the P term in the formula

· This requires the court to determine the nature of the factual issues that are most likely to be dispositive of a class of disputes between individuals and agencies, and then to estimate the marginal contribution to the accuracy of the resolution of those factual disputes that would result from requiring an agency to add one or more procedural safeguards

· If there is no dispute of a  material fact, the Mathews test requires no safeguards (if the agency and individual only disagree as to the way a law should be applied, additional procedures cannot enhance the accuracy of the fact finding process)

· Distinction between legislative and adjudicative facts: 

· Adjudicative facts usually answer the questions of who did what, where , when, how, why and with what motive or intent (they usually go to a jury in a jury case)

· Legislative facts do not usually concern the immediate parties, but are general facts which help the tribunal decide questions of law and policy and discretion

· Judicial-type hearings should not be required to resolve contested issues of legislative fact

THE COST OF ADDITIONAL PROCEDURES

· Costs can be measured either monetarily or by their impact on the agency (i.e.; cost of delayed resolutions, cost of participating effectively in proceedings)
SUMMARY

· When addressing a due process issue, First:
i. Does the Due Process Clause apply to the agency action at all?
1. Does the agency action adversely affect the protected interests of an individual or relatively few individuals (rulemaking or adjudication?)?
a. Even if there is a protected interest, apply Londoner and Bi-Metallic to determine if Due Process is applicable

2. Does the agency action adversely affect an interest protected by Due process?
· Is the interest life, liberty or property?

· Is the interest recognized by the constitution, the common law or statute?

· Is the interest sufficiently important to justify constitutional protection through application of the DP clause?

ii. If so, what procedures are required by due process?
1. This process is flexible:

a. Procedures can vary from Formal judicial type hearing required in Goldberg to exchange of views compelled in Goss

b. Timing is also flexible: sometimes all the procedures must be provided before the action, other times, summary procedures are permissible as long as an individual has a prompt subsequent opp to contest the agency decision

c. Caselaw suggests that hearings don’t have to be oral

d. Most cases apply Mathews:

i. What is the value of the many interests that can be adversely affected by the agency action?

ii. Was is the nature of the factual controversy and the extent to which additional procedural safeguard

iii. What are all the direct and indirect costs of requiring an agency to adopt procedures more demanding than those required by the legislature?

REVIEW:

I. Agency Authority

A. Too much?

1. legislative authority

> Mistretta & delegation cases: there could be a delegation issue and it could be cured by narrowing the construction of a statute.

> Benzene & statutory interpretation

2. Judicial authority

> Crowell vs. Benson: 2 ways: (1) public rights (not at issue here), and (2) adjunct theory

> CFTC vs. Schor: today’s doctrine: 3 part balancing test: 

(1) how much the essential attributes of judicial power are remaining with the court and how much is transferred away

(2) right at stake (if public right willing to give congress more leeway, if Congress created the right than congress more leeway, if const. right or common law right than give congress less leeway)

(3) reasons for Congress

B. Too little?

1. Encroachment: more flexibility on the part of the court where the congress limits the president’s power

> Humphrey’s Executor (officials could only be removed for cause)

2. Aggrandizement: courts stricter where congress is giving itself more power

> Myers

> Chadha (congress gave itself a one house veto to overturn agency power)

> Bowsher

II.  Agency Exercise of Authority

A. Procedure ( categories

1. choice: 

Chaney

Bell

2. Internal rulemaking

a. notice: AMA/NBMC

b. opportunity to participate – nova scotia

c. statement of basis & purpose ( Nova Scotia / U.S. Tankers

Vermont Yankee

3. formal vs. informal: Fla. East Coast

4. informal adjudication

a. prop or liberty?

b. what procedures are due?

> Mathews v. Eldridge: balancing test:

(1) risk of enforcement

(2)value of additional procedures

(3) cost

 > Brock: court doesn’t really agree on how to apply the test set out in Matthews

5. policy statement/interpretive rules

> Pacific Gas: it is ok to do policy statements/interpretive rules as long as they don’t have the force of law

B. Substantive Review (not for policy statements and interpretive rules which only get Skidmore deference, not chevron deference)

1. step I: if congress has spoken/plain meaning in the statute, we follow congress’ instructions and if the agency is in conflict we strike them down.

2. step II: if congress hasn’t spoken: 

> Chevron

> MCI v. AT&T

3. arbitrary & capricious: asks: looking at the record you had before you and looking at the answer given, did you engage in reasonable decision making?

> State Farm

> Overton Park

facts

III. Reviewability/Timing

A. ADAPSO: liberalized standing

B. Constitutional

1. injury in fact (fairly traceable):

> Sierra club

> Lujan

2. causation: Allen v. Wright

3. redressibility

C. prudential : are you within the zone of interests that the statute is designed to protect?

Clarke; Postal Workers; Bennet v. Spear

D. Abbott Labs: made rulemakings reviewable at the time they are issued.

Heckler v. Chaney

Dalton v. Spechter

Toilet Goods case: some rules we will wait for the agency to enforce
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