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I. When someone is considering challenging an agency action, how do they do that?, What arguments can they make? (5 USC § 706)
a. Constitutional arguments

i. (2)(b) argue that it is a Constitutional infringement
1. Courts will say agency can’t do it b/c it’s unconstitutional
2. 2 major constitutional issues
a. Structural (see Administrative Procedure below)
b. Individual rights (see Admin. Procedure/Constitutional Due Process)
b. Substantive arguments

i. (2)(c) argue that it is in violation or in excess of a statute
1. Beyond the agency’s legal authority
2. Looking at the APA, is seems that the courts will take over the job of deciding questions such as these
ii. (2)(a) argue that the agency is acting arbitrarily and capriciously 
1. It is bad policy – its arbitrary & capricious, or abuse of discretion
2. Who should decide questions such as these? A court or an agency? Is it right for the courts to decide issues of ambiguous agency decisions?  How much discretion should the courts give to the agencies?
3. Agency looks at law, and then applies the facts (hopefully they’ll have an adequate record to determine how to apply the facts ( so it isn’t ambiguous)
iii. (2)(e) argue that the facts were not correctly applied to the law
1. The agency action was not supported by substantial evidence
c. Procedural arguments

i. (2)(d) argue that the proper procedures were not followed
1. Executive – not many procedures here
2. Legislative – notice & comment rule-making
3. Judicial – trying to enforce an existing rule, various degrees of formality in adjudication
THE CONSTITUTIONAL FRAMEWORK FOR ADMINISTRATIVE AGENCIES

I. Agencies Exercising Legislative Authority ( Delegation
a. Current Law
i. Congress may delegate legislative power to agencies, but they must provide an “intelligible principle” in the statute for the agency to follow

1. Okay intelligible principles = 
a. “public interest”
b. intelligible principle does not have to state determinate criterion even in sweeping regulatory schemes
2. NOT okay intelligible principles = 

a. statutes w/literally no guidance for the exercise of discretion – leaving Prez w/out a standard or rule to follow (see Panama Refining; 1935; pg 69 ( first time (and one of the last!) an act of Congress was struck down for overly broad delegation of legislative power)

b. “regulation of the economy to stimulate it by assuring ‘fair competition’” – free wheeling informality (see Schechter Poultry; 1935; pg 69 (delegation struck down for being unconstitutionally broad))
ii. Other Important Cases

1. Whitman v. American Trucking Association; 2001; pg 48
a. EPA’s decision to set air quality standard upheld as a lawful delegation of legislative power to agency
b. Intelligible principle of benefiting public health does NOT allow for cost benefit analysis

i. Issue of statutory interpretation – Congress did not explicitly allow for cost benefit analysis, so it should NOT be implied as allowing for it

2. The Benzene Case; 1980; pg 58 (plurality decision)

a. OSHA rule regulating worker’s exposure to benzene struck down for reasons OTHER than improper delegation

i. However, “requisite level” & “to the extent feasible” likely rejected as sufficient intelligible principles in Rehnquist’s plurality opinion

b. In American Trucking, the court determined that the statute excluded cost benefit (this is okay constitutionally), Benzene the court said that the statute didn’t say either way (ambiguous – Congress punted) (this is NOT okay constitutionally) – Rehnquist

b. The Road to the “Intelligible Principle” Doctrine

i. Triggering Mechanism / Contingency Rationale

1. When Congress sets forth a response to a named contingency, and gives the Executive the power to determine when the contingency has occurred, it is a valid delegation of legislative powers to the agency (see Brig Aurora; 1813; pg 67 (tariffs allowed if/when violates neutral commerce); Field v. Clark; 1892; pg 67 (retaliatory tariffs allowed if/when reasonable))

ii. Filling in the Details

1. The basic legislative scheme is dictated by Congress, it is up to the  Executive to fill in the details of how to best accomplish that (see US v. Grimaud; 1911; pg 67 (Secretary filled in the details of the statute and decided that sheep grazing violated it))

iii. Intelligible Principle

1. Delegation is okay so long as Congress provides an “intelligible principle” for the Executive to follow

a. This increases flexibility and delegates to a branch with more expertise

2. See JW Hampton; 1928; pg 68 (Prez allowed to set tariff schedules to meet Congressional intelligible principle of “competition with other countries”)

c. Intelligible Principle and Relationship to Judicial or External Review
i. The standards prescribed by the act were sufficiently definite and precise to allow for judicial review and public scrutiny so they are sufficient to form an intelligible principle and delegation is proper (see Yakus v. US; 1944; pg 71)

ii. Less concern for improper delegation when act affects an already highly regulated industry (see Fahey v. Mallonee; 1947; pg 71)

d. Statutory Construction to Save a Delegation

i. Delegation doctrine requires a court to examine (1) whether the statute contains an intelligible principle and (2) the total system of substantive and procedural controls that limit agency power (see Amalgamated Meat Cutters v. Connally; 1971; pg 73 (delegation upheld b/c sufficient limitations and safeguards were in place to allow Congress & courts to check agency’s exercise of discretion))

1. Implying Substantive Limitations

a. Courts may adopt a narrow view of an agency’s powers (implying that a broad view may lead to an unconstitutional delegation of legislative power) to save a questionable delegation (see Kent v. Dulles; 1958; pg 72 (court did NOT presume agency had been granted questionable power b/c NO clear statement of congressional intent to do so – therefore delegation was upheld b/c court construed statute to prohibit unconstitutional act); see also Benzene Case))

2. Procedural Safeguards

a. The availability of judicial review may sustain a questionable delegation (see Touby v. US; 1991; pg 76 (judicial review was available, even though only for post enforcement challenges so delegation was proper))

ii. Clear Statement Rule – unless Congress speaks with unambiguous clarity, a particular statutory meaning will not be contemplated

1. Courts use this to save potentially improper delegations by construing the statutory language in a way to preserve the delegation unless the statute clearly states otherwise

e. Nature of Government Function – Separation of Powers

i. Congress may obtain assistance of coordinate branches so long as Congress lays down an intelligible principle for the agency to follow (see Mistretta v. US; 1989; p 74)

1. Separation of powers is best when there is some overlap between the branches that allows for checks & balances so long as there is no aggrandizement or encroachment

2. Scalia’s dissent – strict separation of powers

ii. Same limitations on delegation do not apply where the entity exercising the delegated authority itself possess independent authority over the subject matter (see Loving v. US; 1996; pg 76 (okay for Prez to regulate criminal punishments for military b/c he is commander in chief and already has discretion over these military actions))

f. Policy

i. Agencies are good b/c... [pro-delegation]

1. They are accessible to people

2. They fulfill civic republican ideal of deliberative decision making

3. They have institutional advantages

a. Flexible decision making procedures w/expertise in subject matter

b. Provide for uniformity & predictability

ii. Agencies are bad b/c... [anti-delegation]

1. They allow Congress to shirk responsibility for decision making

2. Delegation allows regulatory schemes that work against the public interest
II. Agencies Exercising Judicial Authority



a. Congressional Delegation of Judicial Power to Agencies

i. Appears Congress is giving away power that is not theirs to give

ii. Congress can create Art. I courts using the N&P clause...

1. BUT Art. III Constitutional courts have general jurisdiction and judges w/lifetime tenure and salary protection

2. Art. I courts are restricted to one subject and don’t have the protection of the Art. III courts

iii. Doesn’t this violate separation of powers?

b. Old Approach to non-Art. III Courts/Tribunals ( Public vs. Private Right

i. Public Rights (claims between government and others) – Congress MAY choose to use Art. III courts (so long as case & controversy is satisfied), but can also use N&P authority to set up administrative mechanisms (e.g., Art. I courts/tribunals) for resolving them

1. Congress has the power to establish legislative/Art. I courts to serve as special tribunals to adjudicate public rights
ii. Private Rights (claims between individuals) – Art. III courts MUST be used, BUT they need not perform every adjudicatory functions – Congress can transfer SOME tasks to the agency adjudicator so long as full judicial review of the agency’s legal conclusions are permitted (only deferential judicial review of factual findings) (see Crowell v. Benson; 1932; pg 127 (agency allowed to resolve workers’ compensation claims brought by maritime workers b/c agency action is reviewable by Art. III court)) 
1. Agency adjudications may not be upheld if Congress gives away too much power to bankruptcy judges so that district courts do not retain essential attributes of judicial power (see Northern Pipeline v. Marathon Pipeline; 1982; pg 130 (admin/bankruptcy court not allowed b/c too much Art. III power was unconstitutionally conferred on bankruptcy judges))

c. Blurring of the Public vs. Private Right Distinction

i. USSC redefined “public right”

ii. Doesn’t need to be between the government and others, just be an issue that is so closely integrated into the public regulatory scheme that it would be appropriate for agency resolution w/limited involvement by Art. III courts (see Thomas v. Union Carbide; 1985; pg 131 (Court upheld EPA arbitration for dispute between 2 manufacturers))

d. Current Approach to non-Art. III Courts/Tribunals

i. Congress can create courts other than Art. III courts to adjudicate agency questions as long as they don’t usurp the federal judiciary’s power (see CFTC v. Schor; 1986; pg 121 (agency’s adjudicatory powers depart from the traditional agency model only a little bit, so it is a constitutional delegation))

ii. No set rule for determining of non-Art. III courts are constitutional ( Look to Schor Three Part Test:
1. Consider the extent to which the traditional Art. III functions are transferred to non-Art. III tribunals (Adjunct Theory) – Consider in particular the following:

a. Standard of review (de novo – for questions of law)

b. The ability of non-art. III court to enforce its own decision

c. Whether an Art. I court perform traditional tools of Art. III courts (writs of habeas corpus, jury trial, etc.)

d. Whether the Art. I court is limited to a particularized area of law
2. Consider the nature of the right delegated/adjudicated (this is NOT determinative)

a. Main question is public vs. private

b. If its private, ask if its congressionally created (lean toward Art. I court) or if its constitutional / common law (lean toward Art. III court)
3. Consider Congress’ reasons for the delegation
a. Are they delegating to agencies b/c they just really don’t want to give the power to Art. III courts, or is it b/c they think it will be more efficient and better to give it to non-Art. III courts
iii. Factors for Allowing Delegation to non-Art. III courts

1. Great degree of judicial control reserved for the federal courts
2. Clear congressional purpose behind the jurisdictional delegation
3. Demonstrated need for the delegation
4. Limited nature of the delegation
e. Relevance  of Public vs. Private Rights Distinction to the 7th Amendment

i. 7th Amendment did NOT apply to agency proceedings b/c they were “unknown to the common law” (see NLRB v. Jones & Laughlin Steel Co; 1937; pg 135)

ii. 7th Amendment DOES apply if statute creates legal rights and remedies enforceable in the ordinary courts of law BUT does NOT apply to agency proceedings where jury trials would be incompatible w/concept of administrative adjudication (see Curtis v. Loether; 1974; pg 135)

iii. 7th Amendment does NOT apply if the case concerns a public right and is given to non-Art. III courts that don’t sit w/juries (see Atlas Roofing v. OSHA; 1977; pg 135)

iv. 7th Amendment does NOT apply to cases where public rights are litigated (see Granfinanciera v. Nordberg; 1989; pg 133 (the issue was legal and concerned a private right so the right to jury was guaranteed))

III. Executive and Legislative Control of Agencies


a. Controlling Policy by Controlling Who Makes It – Appointment and Removal

i. Introduction

1. Relevant Constitutional Provisions

a. Art. I, § 8, ¶ 18 – Congress’ N&P clause
b. Art. II, § 2, ¶ 5 and § 3, ¶ 6 – House has sole power of impeachments, Senate has sole power to try impeachments
c. Art. II, § 1 – Executive power is vested in the Prez
d. Art. II, § 3 – Prez takes care that laws be faithfully executed
2. Appointment

a. Art. II, § 2, ¶ 2 – Prez nominates officials, w/advice & consent of Senate – Congress may vest the appointment of inferior officers in Prez alone, in the Courts of Law, or in the Heads of Departments
3. Removal (a brief history...)
a. Lots of debate by Framers as to how officials were appointed, but not much at all into how they could be removed

i. Were officials only terminable “for cause”? or could the Prez just remove as he pleased?...

b. 1789 – House decided on Presidential removal at will

c. 1867 – Officials would hold office until the end of the Presidential term unless their earlier removal received Senate consent

d. 1876 – Postmasters removed by the Prez with the advice and consent of the Senate ( facts of Myers v. US

ii. Appointment

1. Inferior Officers

a. Who are they?

i. Big category of people (see Edmond v. US; 1997; pg 174)

1. Scalia (majority) – inferior officer is someone who has a superior

ii. Factors from Morrison v. Olson
1. Removed by higher executive

2. Limited duties

3. Limited jurisdiction

4. Limited tenure

b. Who appoints them?

i. Heads of Department

ii. Courts of Law (see Morrison v. Olson; 1988; pg 160 (act found constitutional that authorized appointment by a Court of Law of an independent counsel to investigate allegations of criminal wrongdoings when the independent counsel was an “inferior officer”)) 
2. Head of Department or Court of Law?

a. Freytag v. Comm. of IRS; 1991; pg 148 ( Is Chief Judge of the Tax Court (Art. I Ct) who appointed inferior officers a HofD or a Court of Law?

i. Blackmun (majority): 

1. Tax Court = Court of Law

2. Tax Court ≠ HofD

a. HofD = executive divisions like cabinet-level departments

ii. Scalia (dissent):

1. Tax Court = HofD

a. HofD = free-standing, self-contained entity in the Exec Branch whose head is removable only by the Prez

2. Tax Court ≠ Court of Law

a. Courts of Law = ONLY Art. III Courts

iii. Removal

1. Independent Agencies (≈ “headless fourth branch”...)

a. Different than executive agencies

b. Heads of independent agencies do not serve “at the pleasure of the President”

c. Problem = independent agencies perform functions that one would normally associate w/the executive branch, but they are not under the full control of the Prez

2. First Theory...Prez has sole power to Remove

a. President has exclusive power to remove purely executive officials (see Myers v. US; 1926; pg143 (dismissal by P.O. (cabinet dept.) of postmaster was held to be an unconstitutional limitation of the Prez’s removal power)) because:

b. Removal Generally

i. Enumerated Powers

1. Constitution gives Congress specifically enumerated powers (that do not include removal) and gives Prez broad powers – since there is no express limit on power of Prez to remove, it is a clear indication that it is allowed
ii. Functionalist Argument ( Take Care Clause

1. USSC said Prez needs full power to fire public officers to fulfill his constitutional duty to “take care that the laws are faithfully executed”

iii. Formalist Argument

1. The power to remove is equal to the power to appoint (i.e., a Prez power), NOT equal to the power to advise and consent to appoint (i.e. a Congressional power)
iv. Argument that Congress should have the power

1. Congress creates independent agencies and funds them, so they shouldn’t get power of removal?!?

a. Technically Congress could by abolishing their office!

2. Officials are responsible for carrying out laws... created by Congress...so they are agents of Congress not the Prez

v. But...maybe it should still be a Prez power...

1. Prez is better informed about duties of officials so he is in a better position to supervise and remove

c. Removal of Inferior Officers Specifically

i. Same Functionalist Argument as above

ii. Separation of Powers

1. Removal by Congress would be an aggrandizement

a. Officials would see Congress as their “boss” and then Congress would be making the laws AND taking care that they were faithfully executed – can’t let that happen!
2. Prez has sole power to remove so other branches can’t encroach on Prez’s power to “take care that the laws are faithfully executed” and that includes removing officials

3. Second Theory...Prez does NOT have sole power to Remove

a. Whether the President has the exclusive power of removal depends on the nature of the office (see Humphrey’s Executor v. US; 1935; pg 153 (congressionally imposed statutory limit on removal of officers was held to be a constitutional limitation of the Prez’s removal power b/c the officials were q-legislative/q-judicial))

i. this governs removal in independent agencies

b. President does NOT have exclusive power to remove officials that are “quasi-legislative” or “quasi-judicial”

i. Quasi-legislative = independent agency makes investigations and reports to Congress

ii. Quasi-judicial = independent agency adjudicates cases

c. Distinguished from Myers

i. Myers involved a “purely executive” officer

ii. Humphrey’s involved a “quasi-legislative, quasi-judicial” officer

1. BUT...FTC most likely executed laws (i.e., executive) too, so the distinction may not be factually sound

d. Inferring a Congressional power of Removal

i. Statute said nothing about the removal of War Claims Commissioners who adjudicate claims for compensation due from enemies during WWII – USSC unanimously found that Prez did not have power to remove (see Weiner v. US; 1958; pg 156)

1. court said WCC was more judicial than executive so Prez should not have sole power of removal

4. Third Theory...Prez does NOT have sole power to Remove

a. Congress can put limits on Prez’s power to remove, BUT, removal restrictions may not impede the President’s ability to perform his constitutional duty (see Morrison v. Olson; 1988; pg 160)

b. This governs removal in executive agencies

iv. Congress’ Role
1. Appointment

a. Congress cannot make appointments to the agencies itself (b/c that would be aggrandizement & violate Art. I, § 2, ¶ 2) – BUT it can set qualifications for offices (would only be slight encroachment)

i. Wall restrains both sides ( keeps Congress from encroaching on powers of Exec AND keeps Exec from using appointment power to purchase compliance of members of Congress

b. Congress has the power to create federal offices and define the power/duties of them, but they cannot appoint an officer outside the scope of Art. I for assistance in the legislative process (see Buckley v. Valeo; 1976; p 188 (FEC was engaged in executive type activities so officers could only be appointed according to appointment clause – 2 votes by each Prez, House & Senate is not constitutional))

2. Removal

a. Congress has a little power to put slight limits on Prez’s power so long as they don’t impair the Prez’s ability to perform his duties, but they must be very careful of violation of separation of powers (especially aggrandizement) (see Myers, Humphrey’s Executor, Morrison, & Bowsher)

b. Congress cannot directly remove an executive official except through impeachment (see Bowsher v. Synar; 1986; pg 176 (Congress is not allowed to take “an active role in the supervision of officers charged w/the execution of the laws it enacts” – officer is controlled by Exec so it would be an aggrandizement of Congress’s power to give the power of removal to them))

i. Self-Delegation Problem (Stevens’ Concurrence in Bowsher)

1. It is unconstitutional for Congress to give itself the power to work out what the law means after it has been passed (Congress is delegating power to itself)

2. There would be no review of Congress’ action = unconstitutional concentration of power in one branch (Aggrandizement problem)

3. Confirmation

a. Little more power to Congress here!

b. Congress (i.e., Senate) can constitutionally participate in deciding who will exercise delegated regulatory power through their advise and consent powers

c. Like using confirmation of federal (USSC) judges as a means to getting the Prez to do what they want

	No Good
	Okay (unless they impair Prez’s ability)

	Myers ( Congress tried to retain for themselves some power of removal of an executive official ( aggrandizement
- Here, Congress had no limitation on its power...Prez said I want him out, Congress said yes or no
	Humphrey’s ( Congress put limits on Prez’s power to remove by limiting it to the “nature of the office” ( encroachment (but its okay)

	Bowsher ( Congress tried to retain for themselves some power of removal of an executive official ( aggrandizement
	Morrison ( Congress put limits on Prez’s power to remove ( encroachment (but its okay)

- said Prez could only remove for cause, & that’s okay b/c it doesn’t impair Prez’s ability


b. Formal Legislative Oversight

i. Legislative Veto

1. Definition = congressional acts requiring agencies to transmit final administrative rules to Congress for review before they became effective – the vote of 1 or both chambers could kill the rule

2. Congress cannot authorize the use of a one-house veto to oversee the delegation of its constitutional authority to the Exec branch b/c it would violate the bicameralism & presentment rule (Art. I, § 7) (see INS v. Chadha; 1983; pg 193 (AG’s decision to suspend deportation of an alien could be nullified by vote of either House of Congress – House exercised this power in Chadha’s case, he brought suit and the scheme was found unconstitutional))

3. Can be seen as either a self-delegation problem, or violation of separation of powers/aggrandizement problem

a. Either Congress is giving themselves legislative power that violates bicameralism & presentment

b. OR they are reaching out and executing the laws for themselves

c. Either legislating w/out bicameralism & presentment OR executing ( Congress can’t do either of these

4. It takes an affirmative vote by the Prez and both houses of Congress to change the law – w/legislative vetoes, it only takes an affirmative vote by one house of Congress to change the law ( that is not allowed

ii. Cleaning up the Resulting Statutory Mess

1. The Severability Question ( Lower courts had to figure out whether the 200+ statutes containing a veto provision were totally invalid, or if they would remain effective except for the veto ( court can decide to sever or not...

iii. Congressional Reaction
1. There is a routine willingness of Congress & Prez to follow judicial decisions
2. Official defiance of a USSC decision is almost unheard of – but it happened w/the legislative veto

iv. Alternatives to the Legislative Veto

1. Congressional Review Act of 1996

a. Congress tried to overcome some of the institutional barriers to statutory revision of agency policy

b. Amended the Regulatory Flexibility Act to provide a process where major rules must be laid before Congress for 60 days before taking effect

i. Then Congress can pass a joint resolution of disapproval through a special fast track procedure to prevent the rule from taking effect ( this RARELY happens

2. Committee Oversight

a. Congress developed a complex system of committees that divided the labor of overseeing agencies

b. This may be where Congress gets most of its power to review the regulatory process

c. Informal Legislative Oversight
i. Line Item Veto

1. Allowing the Prez to repeal laws for his own policy reasons w/out observing the procedures set forth in Art. I, § 7 (bicameralism & presentment) is unconstitutional (see Clinton v. NYC; 1998; pg 224)

a. Line Item Veto = legislative act (b/c Prez is making new law) 

i. It is new b/c the law is the one w/700 provisions and if Prez only takes 698 of the provisions, it is a different and new law

ii. Huge distinction – if the court only saw the Prez as executing, instead of as amending or appealing, it would be considered an Exec act and it would be okay

2. Constitution is silent on whether unilateral presidential action that repeals or amends parts of duly enacted statutes is okay or not

a. 2 arguments by government in support of their position that it’s okay

i. Reliance on Tariff Act of 1890 (see Field v. Clark)

1. Cancellations are merely exercises of discretionary authority granted to the Prez by the Act – BUT USSC found 3 crucial distinctions to reject this argument

ii. Prez’s Spending Authority

1. Substance of the authority to cancel tax & spending items is no greater than Prez’s traditional authority to decline to spend appropriated funds – BUT USSC rejected by Prez is acting unilaterally here
ii. Controlling Policy by Controlling Spending

1. Courts will NEVER touch this ( this is the PRIMARY/BEST way Congress can control regulatory policy

a. Congress can have informal discussions w/Exec and just say Exec aren’t giving Congress what we want, and oh, you just asked for lots of $, darn, we don’t know if we’re going to be able to find it, unless of course you give us what we want...

2. Agency Inaction: Refusing to Spend Resources on Policy-Making & Enforcing

a. Exec can control agency decisions not just by impounding funds, but also by when they act (i.e., to institute enforcement proceedings and promulgate new rules)

b. Decisions not to take enforcement actions are presumptively not judicially reviewable (see Heckler v. Chaney; 1985)

3. Appropriations

a. Money Talks

i. The appropriations power “is the most important single curb in the Constitution on presidential power”

ii. Congress has become adept at using the appropriations power as a way to force course-corrections in administrative policy

b. Challenge of Jumpstarting an Inactive Agency

i. How to use funds/appropriations when an agency is determined not to act...

ii. Congress attempted coercive statutes to accelerate the pace of regulation by making it easier for an agency to issue regulations and to facilitate legislative oversight

1. This often resulted in bad regulatory policy though b/c Congress’ coercive statutes set impossible deadlines and preempted informed regulatory priorities
ADMINISTRATIVE PROCEDURE

I. The Constitution – Due Process as required by the 14th Amendment

a. Londoner AND Bi-Metallic Distinction

i. When a small number of people are directly affected by an act of a state board, due process gives them the right to a hearing (see Londoner v. Denver; 1908; pg 238)

ii. When more than a small number of people are affected by an act of a state board, it would be impracticable that they should have a direct voice in its adoption (see Bi-Metallic v. State Board; 1915; pg 241)

b. Nature of the Distinction

i. Adjudication = due process requires a hearing

ii. Rulemaking = due process only requires a legislative vote

	Distinction between Rulemaking (Bi-Metallic) & Adjudication (Londoner)
	Reasons for different treatment

	Number of people affected
	· Political – fix it in elections (argument that hearing is unnecessary)

· Impractical – can’t let everyone have a say!

	Nature of the action/inquiry

· Prospective (Bi-Met) vs. Retrospective (Lon)

· Individualized treatment (different individuals being treated differently b/c of different facts about them)
	Policy vs. Facts

· Are they making broad policy decisions or applying law to concrete facts?

	Who is the Decisionmaker?
	Political accountability

· Is it a politically accountable d-maker or politically insulated d-maker (less this looks like legislature and more it looks like what the courts do)?


	Adjudication (Judicial Function)
	Rule-Making (Legislative Function)

	Few people affected (particular)
	Lots of people affected (general)

	Non political decision-maker
	Politically accountable decision-maker

	Applying law to concrete facts (often retroactively)

(applying law) (retroactive)
	Prospective / broad policy decisions

(making law) (prospective)


c. Impact of the Distinction

i. Sometimes its hard to tell the difference between rulemaking and adjudication

ii. Courts have followed Bi-Metallic and held that there must be a limit to individual argument in such matters if government is to go on

d. By What Standards ought Procedures be Assessed for Adequacy?

i. Look to the following when evaluating administrative procedures:

ii. Accuracy

1. Ascertainment of truth (or as close as possible) is a major goal in decision making

2. facet of each individual case as well as overall characteristic of consistent results that gives equal treatment to similar situated persons

iii. Efficiency

1. Endless nitpicking may result in more accurate solutions, BUT imposes high costs and impairs other important values

iv. Acceptability

1. Authority of decisions resting on the consent of the governed rests on their general acceptability

II. The APA of 1946

a. §551: Definitions
i. Rule – whole or part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy

ii. Rule making – agency process for formulating, amending, or repealing a rule

iii. Order – whole or part of a final disposition, whether affirmative, negative, injunctive, or declaratory, in a matter other than rule making (basically anything that’s not a rule)

iv. Adjudication – agency process for formulating an order

b. §553: Rule Making
i. (a) – it applies to most rules w/some exceptions

ii. (b) – notice of proposed rule making is published in the Federal Register

iii. (c) – opportunity to comment (may not be a full oral hearing)

1. § 553 is informal ( it is the default provision

a. If Congress has a statute that says “issue rules on the record after hearing” then we require something more (i.e., §§556 & 557)

iv. Distinction between formal and informal is made by Congress

1. If the rule making must be on the record, the agencies can only take into account things that are “on the record” can’t use their own thoughts

2. § 553 applies to rule making unless Congress says otherwise

c. §554: Adjudications
i. (a) – it applies to every case of adjudication

1. § 554 is formal ( it is the default provision

a. generally we expect adjudication to follow a formal set of rules

b. It’s assumed Congress says it should be formal (i.e., §§556 & 557)

ii. (b) – Notice

d. §556: Hearings; presiding employees; powers and duties; burden of proof; evidence; record as basis of decision
i. (b) – right to an unbiased adjudicator

ii. (d) – opportunity to present either oral or written evidence

iii. (e) – decision based on evidence produced in the record

e. §557: Initial decisions; conclusiveness; review by agency; submissions by parties; content of decisions; record
i. (c) – statement of reasons

III. The Basic Categories


	APA
	Rule Making (Legislating)
	Adjudication

	Yet More Informal
	· Good Cause § 553(b)(B)
· Interpretive Rules § 553(b)(A)
· Policy Statements § 553(b)(A)
	n/a

	Informal
	· Notice & Comment Rulemaking

· Notice published in F.Reg §553(b)
· Opportunity to participate §553(c)
· Statement of “basis and purpose” § 553(c)
· Ex parte contacts are NOT prohibited § 557(d)
	· Basically just be consistent with the Due Process Clause
· see also §555, but sparingly

· Timely & adequate response § 555(b)
· Brief statement/explanation of grounds for denial § 555(e)

	Formal
	· Rules made “on the record” after opportunity for a “hearing”

· Written participation is allowed instead of oral unless party prejudice §556(d)
· Intermediate and final decision §557
	· Decision based on the record §556(e)
· Right to oral presentation & cross-examination §556(d)
· Unbiased arbiter § 556(b), (c)
· Statement of findings §557(c)(3)(A)
· Ex parte contacts are prohibited § 557(d)


IV. Formal Adjudication

a. Requirements

i. Decision must based on evidence in the record §556(e) (see Seacoast Anti-Pollution League v. Costle; 1978; pg 325 (agency is allowed to consult w/panel of scientists for tricky scientific questions, BUT they may only rely on findings of the panel if the information is found in the record – D’s didn’t do that so they lose))

1. This is also the distinction between formal and informal

a. In adjudications, if the language of the statute is ambiguous, the default is formal (contra rulemaking) – Here, the statute said “hearing”, but didn’t expressly say “on the record” – that’s okay, still default to formal – congress doesn’t need to say the magic words of both “on the record” and “after hearing”

ii. Opportunity for oral presentation and cross-examination §556(d) (see Seacoast Anti-Pollution League (case remanded to see if cross-examination is necessary/useful))

1. Cross examination only required when its necessary for a “full and true disclosure of the facts” – only required if it would be helpful

iii. Unbiased arbiter §556(b),(c) (see FTC v. Cement Institute; 1948; pg 408 (FTC did not have to disqualify itself b/c even if they previously believed price fixing was a violation of the Sherman Act, they still have the chance to hear this evidence and decide this case – AND if they don’t do it, who will?!?! ( “rule of necessity”))

1. Agencies are allowed to adjudicate things b/c even though there will be a little politics involved, agencies have some subject matter expertise and some political accountability

2. Also there are checks – judicial review of agency decisions, findings have to be based on the record

iv. Statement of findings §557(c)(3)(A) (see Armstrong v. CFTC; 1948; pg 369 (An agency declaration that the ALJ’s opinion is “substantially correct” is not a sufficient statement of findings))

1. Require findings b/c we want to (1) prevent arbitrary agency decisions, (2) provide parties w/a reasoned explanation for those decisions, (3) settle the law for future cases, and (4) furnish a basis for effective judicial review

2. An agency does not need to provide an independent statement if it specifically adopts an ALJ’s opinion that sets forth adequate findings or if the agency’s action permits meaningful appellate review

a. We need the agency’s findings to link the evidence to the outcome

b. We can’t tell if this link exists if there is no “statement of findings and conclusions”

v. Who can Participate? (see United Church of Christ v. FCC; 1966; pg 334 (FCC must let someone participate, the agency retains lots of discretion in deciding who that person will be))

1. Analogous to a standing question

2. Even if there are other valid means for participation, if the concerns of the interested parties are legitimate and important, they should be given the opportunity to participate in agency adjudications

b. Ex Parte Communications ( NOT allowed
i. § 557(d)(1)(A) ( (1) no interested person (2) outside the agency (3) shall make or knowingly cause to be made (4) to any member of the agency, ALJ or employee who is involved in the decisional process (5) an ex parte communication relevant to the merits of the proceeding
1. Ex parte communication (§ 551(14)) = oral or written communication not on the public record w/r/t which reasonable prior notice to all parties is not given

ii. Professional Air Traffic Controllers Organization v. FLRA; 1982; pg 423 (government threatened to revoke PATCO’s certification as a union – there were alleged ex parte communications – but the court found they were okay and the FLRA order is upheld)

1. Internal communication

a. Should be unlawful ex parte comm b/c

i. Gen counsel represents interested person (FLRA), talking to Judge w/out the other side (PATCO) present

b. BUT court finds it okay b/c it was only a short conversation & thinks Gen Counsel is not an interested person

2. Executive Branch communication

a. Should be unlawful ex parte comm b/c Judge told FLRA procedure to follow (file motion) so it was like getting legal advice from the judge

b. BUT court finds it okay b/c it was only a procedural issue

3. External communication

a. Should be unlawful ex parte comm b/c Union leader set up dinner w/Judge and that is an interested party, talking to judge w/out other side present

b. BUT court finds it okay b/c there were no threats/promises made to Judge that influenced the final decision

iii. Portland Audubon Society v. Endangered Species Committee; 1993; pg 444 (ESA regulation authorizes exemptions if 5 members vote – allegations of pressure put on members by white house officials – improper ex parte communications found)

1. Committee proceedings are subject to ex parte comm ban

2. Communications from Prez & staff are subject to ex parte comm ban

a. Prez & staff are “interested parties”, they are not “outside the agency” and it wouldn’t violate separation of powers

iv. Pillsbury Co. v. FTC; 1966; pg 450 (agency members can’t be summoned to a hearing before Congress and be asked about a case before them)

1. Entire commission doesn’t have to be disqualified b/c so much time has passed and enough members have left that it’s okay to leave them as adjudicators

v. Remedies if ex parte communications do occur
1. disclosure of the communication and its content (§ 557(d)(1)(C))

2. require the violating party to “show cause why his claim/interest in the proceeding should not be dismissed or otherwise adversely affected on account of the violation” (§ 557(d)(1)(D))

V. Informal Rulemaking (N&C Rulemaking)
a. Move from Adjudication to Rulemaking (According to Scalia) – 2 reasons for it:

i. Rulemaking is likely to produce a more rationally coherent rule for general application

ii. Rulemaking is more efficient over time ( it is the workhorse of the agencies

b. Requirements

i. Notice § 553(b) – to be published in the Federal Register, including; (1) statement of time, place & nature; (2) reference of legal authority; and (3) either proposed rule or description of subjects & issues involved

1. The final rule does not need to be identical to the draft, but the final must be a logical outgrowth of the proposed rule (see Natural Resources Defense Council v. EPA; 2002; pg 519 (logging rule changed too much, it was not a logical outgrowth of the proposed rule so it is struck down))

a. Opportunity to participate is not meaningful if you aren’t targeting those comments to what was actually promulgated

2. Questions to ask when determining whether the final rule has strayed too far from the proposed rule

a. Is it sufficient that there is at least one comment on the record suggesting an alternative?

b. Did the agency specify the range of options such that the final rule is beyond the scope?
ii. Opportunity to participate § 553(c)
1. Opportunity to participate must be meaningful (see US v. Nova Scotia Food Products; 1977; pg 524 (FDA filed a notice of proposed rulemaking regarding smoked whitefish and asked for comments, but FDA didn’t really listen to the comments, so the rule was held invalid))

a. Agency can’t use its own or external [scientific] data and not tell the public about it or give the public a chance to comment on it

i. If the agency doesn’t give the public all the data it is using to make its decision then the public’s participation is not meaningful

b. The agency does not have to make their decision based on things solely in the record (contra formal adjudication) but they have to provide the information to the parties and allow them an opportunity to comment

iii. Statement of basis and purpose § 553(c)
1. The concise and general statement of basis and purpose must show how the decision was made and also must show that it meets the goals of the statute (see Independent US Tanker Owners v. Dole; 1987; pg 540 (D’s statement is too conclusory & doesn’t tell us if the agency rule meets the goals of the Act))

a. Example of procedure enabling substantive review b/c you need to look at the substance to see if the procedure was bad

c. Ex Parte Communications ( ARE allowed

i. Old Rule (see HBO v. FCC; 1977; pg 666) – ex parte communications are not allowed in informal rulemakings

ii. Current Rule – in informal rulemakings, agency decision-makers are allowed to ask someone outside OR inside the agency for advice/information/interpretation of data

1. Internal (see United Steelworkers of America v. Marshall; 1981; pg 678 (comms w/staff attorney involved in every stage of rulemaking are allowed))

a. Decision-makers can rely on anyone w/in the agency when making a decision

b. Decision-makers can rely on outside experts as well

2. External (see Sierra Club v. Costle; 1981; pg 684 (it is okay for Prez & Congress to exercise influence so long as there is adequate notice, opportunity to participate, and a clear statement of basis & purpose))

a. Decision-makers can communicate w/the Prez b/c agencies are part of the Exec branch, they’re politically accountable and Prez has to “take care that the laws are faithfully executed”

b. External actors can discuss concerns w/agency decision-makers as long as they do not use “extraneous” pressures to persuade them

d. No More than § 553 Requires?

i. In informal rulemaking, courts may NOT go beyond the APA, only the agencies can decide to impose more procedural requirements than the APA requires (see Vermont Yankee v. Natural Resources Defense Council; 1978; pg 498 (it is the discretion of the agencies and not that of the courts in determining when extra procedural devices should be used))

1. The court is allowed to interpret the APA (see Nova Scotia), but they are not allowed to impose something more than the APA requires

2. Agencies should be allowed to make their own rules/procedures unless there are constitutional constraints or extremely compelling circumstances saying otherwise

3. 3 reasons why it is the discretion of the agencies & not the courts

a. Desire to avoid unpredictable judicial review

b. Desire to prevent Monday morning quarterbacking

c. Misconceived nature of the standard of judicial review (Rule vs. Adj)

ii. Exceptions to Vermont Yankee

1. Organic statute – when the statute requires something more than the APA

2. Past Agency Practice / Agency Rules – the agency might bind themselves

3. Constitution / Due Process – Bi-Metallic said due process considerations shouldn’t be involved in rulemakings, but if the circumstances/facts suggest that it really should involve due process protections, then it will

4. Extremely Compelling Circumstances – [example?]

iii. Substance vs. Procedure

1. Ct of Apps could strike down the rule/case by saying that there was not a clear record of basis & purpose – this is a procedural argument, but it is also sort of a substantive argument b/c its making the court look at the substantive facts of the case (see also US Tankers v. Dole, and Nova Scotia)

2. Debate between J. Leventhal & J. Bazelon (see pg 513)
a. Baz – [procedure] we are judges, not scientists and we shouldn’t second guess scientific experts – better way is to impose greater procedural guidelines on the agencies ( LOSES (see VT Yankee)
b. Lev – [substance] we shouldn’t impose greater procedural guidelines, we should try to learn as much as we can about the substance so we can make a reasoned decision based on what the agency did ( WINS
3. Hybrid Rulemaking
a. Scalia – says Congress can alter procedural obligations – if they think the agency will be too political, it can add additional procedural requirements by passing a statute

i. procedure is a vehicle for getting to substantive issues

b. Edley – court can look at substance and say that agency couldn’t have come up with their decision based on the facts/evidence available – this just may work!

4. Courts may lose the “procedure” battle, but win the “substantive” battle

VI. Informal Adjudication [see “Constitutional Due Process” below for more details]
a. Requirements ( Basically just consistent w/the Due Process Clause
i. Timely & Adequate Response § 555(b) – A person compelled to appear in person before an agency or representative thereof is entitled to be represented by counsel.  Each agency shall proceed to conclude a matter presented to it w/in a reasonable time (see Friends of the Bow v. Thompson; 1997 (in cases where agencies acted, the courts have declined to overturn agency action on the basis of a delay where the agency took much longer than a year to respond))

ii. Brief Statement/Explanation of the Grounds for Denial § 555(e) – prompt notice shall be given of the denial in whole or in part of a written application of an interested person made in connection w/any agency proceeding (see Roelofs v. Secretary of the Air Force; 1980)

iii. Fundamental Fairness – Due process may require fundamental fairness, but it still cannot impose more than what the APA requires (See Marine Engineers v. Maritime Admin.; 2000 (party tried to impose ex parte communication prohibition in informal adjudication, but court did not let them do it b/c court can only impose what the APA requires & nothing more))

b. PBGC : Informal Adjudication :: VT Yankee : Informal Rulemaking
i. Minimum rights for informal adjudication are set forth in § 555 and unless due process requires something more, the court should NOT impose anything additional (see PBGC v. LTV Corp.; 1990; pg 472 (PBGC ordered LTV to resume responsibility for pension obligations; lower ct. set aside PBGC’s order b/c it hadn’t followed certain procedures; USSC reinstated PBGC’s decision b/c no statute required the procedures in question))

c. Necessity of Judicial Review

i. A case should be remanded to the agency for additional investigation or explanation as opposed to overruling/overturning the agency decision:

1. if the record before the agency does not support the agency action,

2. if the agency has not considered all relevant factors, or 

3. if the reviewing court simply cannot evaluate the challenged action on the basis of the record before it (see Florida Power & Light v. Lorion; 1985)

VII. Formal Rulemaking

a. Requirements

i. When rules are required by statute to be made “on the record” after opportunity for “agency hearing”, §§ 556 & 557 (same procedures as for formal adjudications) apply instead of § 553
ii. § 556(d) – written is allowed instead of oral unless party prejudice & even when its oral there only needs to be cross examination for true disclosure of the facts

1. cross examinations are never required here

b. Formal rulemakings are quite rare
i. Why so rare? – a formal rulemaking for determining the % of peanuts a substance must contain to be called “peanut butter” took 9 years & 20 weeks of hearings w/an 8,000+ page record & a 6 page opinion to justify a decision requiring 90% peanuts!!

c. How do we distinguish Formal from Informal Rulemaking? (see chart also)
i. Distinguishing between formal and informal adjudication

1. Seacoast said that if the statute refers to “hearing” then the default rule is that there should be a formal adjudication

ii. Distinguishing between formal and informal rulemaking
1. In US v. Florida East Coast RR; 1973; p 487 the statute referred to “hearing” but the court held that it was not enough to trigger a formal rulemaking – the default rule in rulemaking is that there should be an informal rulemaking

VIII. Super-Informal Rulemaking

a. Good Cause Exception § 553(b)(B)
i. Agencies can fix amend and/or issue rules w/out going through N&C Rulemaking if they fit w/in the good cause exception of the APA ( avoid N&C if it is:

1. Impracticable = situation is impracticable when an agency finds that due & timely execution of its functions would be impeded by the notice otherwise required in § 553 – like if its an emergency

2. Unnecessary = refers to the issuance of a minor rule in which the public is not particularly interested

3. Contrary to the public interest = connotes a situation in which the interest of the public would be defeated by any requirement of advance notice

ii. See Utility Solid Waste Activities Group v. EPA; 2000; pg 552 (cleaning up PCB, old rule said to clean if spill concentration is more than 50ppm; new rule (promulgated through proper N&C procedure) said to clean if surface concentration is more than 10µg; then they changed the rule from 10µg to 50ppm w/out going through N&C procedure b/c they said it was just a little typo ( held: rule can only be amended through N&C b/c it does not fit w/in Good Cause exception)

b. Interpretive Rules § 553(b)(A)
i. Agencies can issue rules w/out going through N&C Rulemaking if the rule is an Interpretive Rule and NOT a substantive/legislative rule

ii. It is an Interpretive Rule...

1. if what it says is “fairly encompassed” w/in the original rule

2. if it is consistent w/earlier interpretations

a. if in a bunch of prior interpretations they really kept saying different things and contradicting themselves, then that would not be allowed b/c it would be like they were making new policy

iii. See Air Transport Assoc. of America v. FAA; 2002; pg 705 (FAA comes up w/regulations regarding flight time/rest time limitations; there is a letter qualifying the rule; the letter is an Interpretive Rule b/c it is “fairly encompassed” w/in the original Rule, so the agency did not need to go through N&C)
iv. Big Picture ( we want to prevent agencies from punting and issuing a broad/vague rule and then going back later and issuing interpretative rules filling in the gaps ( this is a big no-no
c. Policy Statements § 553(b)(A)
i. Agencies can fix issue rules w/out going through N&C Rulemaking if the rule is a Policy Statement and NOT a substantive/legislative rule

ii. A Policy Statement...

1. is NOT a substantive rule

2. does NOT have the force of law

3. does NOT bind anyone, it’s just guidance

iii. See GE v. EPA; 2002; pg 719 (Rule saying how to clean up PCB; EPA issues a Guidance Document saying that parties must do a risk assessment; Guidance Doc gives 2 risk assessment options; GE argues that the Guidance Doc is a Rule that should have gone through N&C and not a Policy Statement like the EPA says ( held: GE wins b/c the Guidance Doc is NOT a Policy Statement b/c it is a substantive rule that has the force of law and binds people)

IX. Choosing between the Different Procedures

a. Choices (think Londoner / Bi-metallic)
i. Rule – prospective, general, creation of policy

ii. Adjudication – retroactive, individual, application of policy to facts

iii. Also choice between informal & super informal

b. Factors Agency Might Consider – it could go either way!

i. Quality – Which will achieve a higher quality decision?

1. Rule – you can’t anticipate everything, but you have a better chance of solving the problem b/c you have broader input

2. Adjudication – there could be a bad rule that doesn’t benefit all parties affected (similar to fairness argument) 

ii. Efficiency – Which will be the most efficient method?

1. Rule – if it is a general issue, then you wouldn’t have to keep repeating the adjudication each time the issue arises 

2. Adjudication – no need to go through the burdensome & lengthy N&C process – if there aren’t that many people involved, then start here and you could shift later to rulemaking if it appears that lots of people will then be involved

iii. Political Accountability – Which will allow political participation?

1. Rule – you have the N&C procedure, and ex parte contacts are allowed so political figures can get involved

2. Adjudication – ex parte contacts are not allowed

iv. Fairness – Which will be fair to the involved parties?

1. Rule – you have the N&C procedure to be sure everyone can participate

2. Adjudication (see Nova Scotia) – it is fact specific and case by case, so you’re fate is individually decided, you’re not just subject to a broad general rule that might not really benefit you

c. The Agency Decides which Procedure to Use

i. The choice between proceeding by rulemaking or adjudication is left to the discretion of the agency; doesn’t matter what the court thinks (see SEC v. Chenery; 1947; pg 556 (Public Utility Act aimed at dismantling and reorganizing pyramid structure companies in the industry; SEC adjudicated a case, USSC thought they should have issued a rule ( held: USSC had to agree with it b/c agency gets to decide what procedure to use b/c they have expertise))

ii. See also Bell Aerospace v. NLRB; 1974; pg 569 (NLRB allowed managerial employees to unionize even though prior policy said managerial employees were not allowed to ( held: followed Chenery; court must give great weight to an agency’s decision to use adjudication instead of rulemaking even though rulemaking may have been better)
d. Limits on Agency’s Discretion

i. If use of adjudication is an abuse of discretion, court may overturn [BUT Bell Aerospace basically CLOSES THE DOOR on this option]

ii. Congress’ statute/Act could specify rulemaking only be used

X. Constitutional Due Process as a Constraint on Agency Adjudication 
a. ( Informal Adjudications
b. Test

i. WHEN – Determine the nature of the interest

1. Does it involve a liberty or property interest?

2. Does it get Due Process protection?

ii. WHAT – If Due Process does kick in, then use a balancing test to weigh the interests and determine what process is due

1. What does Due Process require?

c. WHEN does Due Process Kick In?

i. If the nature of the interest involves a liberty or property interest, then Due Process kicks in (see Board of Regents of State Colleges v. Roth; 1973; pg 801)

1. An individual is not deprived of liberty or property in violation of the 14th Amendment when he is given no reason why his [non-tenured] employment is being terminated and afforded no process to protest that decision & therefore he isn’t due any special procedures
2. Liberty ( P’s liberty interest in having a job is not defeated b/c D did not prohibit him from seeking employment elsewhere and D did not damage P’s reputation
3. Property ( only if P’s K had included a renewal provision, or if he was tenured, would he have a valid property interest in his job
ii. Liberty

1. The court determines if this exists

2. Possible definition includes (1) freedom from bodily restraint, (2) right of individuals to K, (3) right to engage in common occupations of life, (4) right to acquire useful knowledge, (5) right to marry, have a home & kids, (6) right to practice a religion, and (7) right to enjoy those privileges as essential to the orderly pursuit of happiness

iii. Property

1. The state has some control in creating it

2. You must have a legitimate claim of entitlement based on historical practice and state created positive law

3. You don’t necessarily need a formal K to have a property interest, an implied K may be sufficient (see Perry v. Sindermann; 1972; pg 808 (P showed he had de facto tenure through evidence of a faculty guide and state board guideline, and thus a property interest in his job))

d. WHAT does Due Process Require?

i. The First Attempt

1. Due Process requires that welfare recipients in NY have to be afforded a pre-termination evidentiary hearing, specifically requiring (1) timely & adequate notice, (2) oral presentation w/witnesses, (3) cross examination, (4) option for a lawyer, (5) decision based on the record, (6) explanation of decision, and (7) impartial decision maker (see Goldberg v. Kelly; 1970; pg 783)

a. The court required these formal procedures b/c people’s lives/health were at stake (there was definitely a property interest)

ii. The Balancing Test ( Use this to determine what Due Process requires

1. Harm of error (interest of the individual)

a. How serious/important is the interest being terminated?

b. How grievous a loss would occur if there’s a mistake?

2. Risk of error and value of additional substantive processes

a. What is the risk of an erroneous deprivation of the interest through the procedures use?

b. What is the probable value of any additional substantive procedures?

c. What are the costs of an erroneous deprivation?

3. Countervailing government interests

a. What are the costs and administrative burdens of additional procedures and benefits?

4. See Matthews v. Eldridge; 1976; pg 839 (an order terminating a person’s SS disability benefits need not be preceded by an evidentiary hearing)

e. Relationship between WHEN and WHAT

i. Substance (WHEN) and procedure (WHAT) are distinct (see Cleveland Board of Ed v. Loudermill; 1985; pg 872)

1. WHEN (if it’s a property interest) is answered by the state

2. WHAT is answered by the balancing test

ii. Bitter vs. Sweet (What vs. When)

1. Majority says to separate the bitter from the sweet

2. Dissent says to take the bitter w/the sweet

JUDICIAL REVIEW OF THE SUBSTANCE OF ADMINISTRATIVE ACTION

An agency starts by interpreting the law it is supposed to implement; it finds facts about the situation it will address; and it uses discretion in applying the law to the factual situation it finds to exist
General rule ( courts will give less deference to an agency’s legal conclusions than to the agency’s factual or discretionary determinations
I. Review of Factual Determinations

a. Substantial Evidence § 706(2)(E)
i. Application

1. Applies to §§ 556 & 557 ( Formal Adjudications (& rare rulemakings)

2. As long as the agency decision is supported by substantial evidence, then the reviewing court must affirm – lots of deference to agency determination
ii. The Court Must Consider the Whole Record

1. The court is not supposed to look just for evidence that supports the agency’s decision, but to look at all of the relevant evidence and determine whether the agency’s decision is reasonable (see Universal Camera Corp. v. NLRB; 1951; pg 940 (employee was fired for disputed reason, in adjudication ALJ found firing violated NLRA, agency reversed – court looked at whole record, including ALJ’s findings, and affirmed the agency’s decision))

iii. To Whom is Deference Owed?

1. The Board is owed the deference, not the ALJ

2. The substantial evidence test applies to the agency’s decision, not the ALJ’s

a. Since the ALJ’s decision is part of the record, the reviewing court will consider it when evaluating the agency’s decision

3. Limits the power of ALJ’s, but places a burden on the agency to explain a decision contrary to the ALJ’s

iv. Agency vs. Jury

1. Substantial evidence test is the same as what judges apply to juries all the time in civil trials (if jury’s decision is not based on substantial evidence, the judge grants a j.n.o.v.)

2. If the court thinks a reasonable jury could have found the other way (like not how the agency found), they can overturn an agency’s decision (see Allentown Mack v. NLRB; 1998; pg 953 (NLRB adjudication said union existed, USSC reversed NLRB’s determination saying it was not supported by substantial evidence on the record as a whole))

b. Arbitrary & Capricious § 706(2)(A)
i. Application

1. Applies to most other proceedings (not §§ 556 & 557) ( N&C Rulemaking & Informal Adjudications

2. Courts have interpreted this to impose the same factual review standard as Substantial Evidence

3. It is A&C to make a decision that is not supported by substantial evidence based on the whole record – lots of deference to agency determinations here too

c. Relationship Between Substantial Evidence and Arbitrary & Capricious

i. Substantial evidence standard and A&C standard are the same (see ADAPSO v. Federal Reserve System; 1984; pg 965 (rulemaking employed A&C standard))

ii. Substantial evidence applies specifically to formal adjudications, A&C applies to informal procedures – just a difference in language

iii. So long as the agency decision is based on the whole record, the language doesn’t matter

iv. 5th & 11th Circuits suggest that the SE is maybe a teeny bit more stringent than A&C

II. Review of Determinations Beyond the Facts

a. Pre-Chevron

i. Specific application of broad statutory terms goes to the agency

1. If a question is a specific application of a broad statutory term courts will defer to the agency so long as the agency’s decision is based on the record and has a reasonable basis in law (see NLRB v. Hearst Publications; 1944; pg 979 (NLRB interpreted statute to say newsboys were employees, Ct of Apps interpreted statute to say they weren’t; USSC reversed b/c NLRB’s interpretation was based on the record & had a reasonable basis in law))

2. The ultimate determination of statutory interpretation lies in the courts, but initially they let the agency have a shot at it b/c Congress delegated the authority to them

3. Tension ( statutory interpretation is for the courts & Congress assigned it to an agency

4. Reason for deference ( agency has experience and expertise in the field

5. BUT SEE Packard Motor Car Co. v. NLRB; 1947; pg 984 (USSC upheld NLRB’s determination of foreman as employees; but based on their own interpretation of the statue)

ii. Interpretive Rules

1. A court does not need to accept an agency’s interpretive rules, but usually gives it some respect/weight

2. Agency doesn’t really get deference for its interpretive rules, just a “power to persuade” (see Skidmore v. Swift & Co.; 1944; pg 985 (OT work interpretive rule))

3. Reason for deference ( agency has expertise & a desire for uniformity

4. Whether & How Much deference will be given depends on the circumstances

a. Thoroughness of the agency’s consideration – expertise
b. Validity of their reason (does it make sense) – expertise
c. Consistency over time – uniformity
iii. Presumption of Reviewability (w/A&C deference) [between facts & law]
1. Informal Adjudications get A&C deference (see Citizens to Preserve Overton Park v. Volpe; 1971; pg 989 (P claimed agency didn’t issue formal findings - USSC said case was an informal adjudication which does not require statement of basis or purpose (N&C Rulemaking) or formal findings (formal rulemaking & adjudications) and is reviewed under an A&C standard))

2. Presumption of judicial review unless: (APA § 701)

a. There is a statutory prohibition on review, or

b. Agency actions are committed to agency discretion by law

3. Requirements of Judicial Review

a. Whether the agency was acting w/in the scope of its statutory authority (APA § 706(2)(C))

b. Whether the decision was A&C (APA § 706(2)(A))

i. If the courts want to evaluate under A&C, they need a record and/or formal findings...

ii. Sends a message to the agency that they are better off building a record & giving explanations even when they’re not required to do so

iii. Doesn’t directly contradict VT Yankee b/c doesn’t say the agency MUST do something, just creates an incentive for the agency to follow

c. Whether the agency followed the proper procedure (APA § 706(2)(D))

4. **Revival of Bazelon vs. Leventhal debate from VT Yankee

iv. Arbitrary & Capricious Review

1. A rule is A&C when the agency:

a. Has relied on factors which Congress has not intended it to consider,

b. Entirely failed to consider an important aspect of the problem,

c. Offered an explanation for its decision that doesn’t match up with the evidence before the agency, or

d. Decision is so implausible that it could not be attributed to a difference in a view or the product of agency expertise 

2. An agency can change its mind, but it must give reasons (see Motor Vehicle Manufacturers Association v. State Farm Insur.; 1983; pg 1002 (rule requiring passive restraints in cars, agency failed to consider 2 viable options in the record & USSC held that rule was A&C b/c of that))

3. Treat a revocation of a rule the same as a rulemaking, not as an agency’s decision not to act (this comes up again later in reviewability...)

4. Consequences

a. Ossification – rules get stuck in place b/c courts make is so hard for agencies to change the rules – makes agencies hesitate before promulgating rules

b. Courts are acting as Congress’ agent in protecting the goals of Congress – Even though Prez gets to make a little law through the agencies, the courts provide a check on that power by making sure that agencies act w/in statutes set forth by Congress

b. Chevron Test


i. Chevron, USA v. Natural Resources Defense Council; 1984; pg 1026 (agency had to decide if “bubble” concept applied to the statutory term of “stationary source”; agency said it didn’t; USSC upheld agency’s decision b/c the statute was ambiguous and the agency’s interpretation was reasonable)

ii. Step I ( Is the statute clear and unambiguous?

1. look to text/structure and legislative history to determine clarity

2. if the statute is clear, then the court says that the agency must follow what Congress said (big question of how clear the statute has to be)

iii. Step II ( If it is ambiguous, is the agency’s interpretation reasonable?

1. Was it reasonable as a matter of pure statutory interpretation?

2. Was it A&C?

iv. Implicit Delegation

1. Hearst said that courts make the final decision on issues of statutory interpretation

2. But maybe there is an implicit delegation to the agency to let them decide

v. Reconcile Chevron with APA § 706

1. Step I = boundary setting, the court decides what the boundaries are

2. Step II = policy decision, the court decides if the agency is acting reasonably

3. When the law is ambiguous (even if it’s a matter of pure statutory interpretation) it’s a policy question and it goes to the agency b/c the agency is politically accountable (and the courts are not)

vi. Tensions

1. Between legislative supremacy & agency power

a. If there’s ambiguity, the court is supposed to promote legislative supremacy

b. Chevron is shifting power from Congress to agencies

c. This move away from legislative supremacy seems like an unconstitutional delegation of powers

2. Between Chevron & non-delegation doctrine

a. Makes delegation broader – before we were trying to limit delegations, now we are broadening them b/c any ambiguity becomes an implicit delegation

b. Chevron essentially gives agencies the power to define intelligible principle (b/c its usually a bit ambiguous) and then there’s no limit on agency power

c. Maybe Chevron helps non-delegation ( Chevron creates an incentive to Congress to draft better/clearer statues and erases our worry of Congress punting and giving stuff away to the agency

vii. Reconcile Chevron and State Farm

1. Chevron ( when Congress is ambiguous, courts will be deferential to agencies, as long as they are reasonable (for questions of law, courts defer to agencies)

2. State Farm ( for policy questions, the courts really dig in and give less deference to agencies

3. Step I = As a pure matter of statutory interpretation, is the statute clear & unambiguous?  If not, go to Step II.

4. Step II = Is the agency’s decision reasonable?

a. (A) as a matter of pure statutory interpretation (text + legislative history), is the interpretation reasonable? (see Chevron) [theory]

b. (B) did the agency engage in reasoned decision making – is the decision reasoned based on the record & the statute? (see State Farm, A&C) [practice]

viii. Policy Reasons in Support of Chevron

1. Agency expertise

2. Agency needs flexibility in complex regulatory schemes

3. Agency is politically accountable

4. Deference promotes uniformity in the law

c. Post-Chevron

i. Less Deference b/c of Aggressive Textualism (defeated in Step I)
1. See MCI Telecommunications v. AT&T; 1994; pg 1052 (FCC relied on its statutory power to “modify” the Act & announced it would exempt all long distance carriers except AT&T from tariff filings)

2. Step I – Scalia says the Act is clear (according to dictionary definitions “modify” connotes moderate change and the FCC’s change is struck down b/c its too sweeping) – there’s no need to go on to Step II

3. Step II – FCC’s decision appears reasonable & not A&C

ii. More Deference b/c of Aggressive Intentionalism (defeated in Step II)
1. See FDA v. Brown & Williamson Tobacco; 2000; pg 1065 (FDA attempted to regulate tobacco products)

2. Step I – meaning of “safe” is ambiguous (treated as an implicit delegation)

3. Step II – BUT would have been a huge delegation for Congress to punt to the agencies & USSC didn’t think Congress meant to do that

d. When Chevron Applies

i. Informal Rulemaking

1. Procedural

a. Notice, opportunity to participate, statement of basis and purpose

2. Substantive ( Chevron

a. Step I – is the statute clear and unambiguous

b. Step II – if it is ambiguous, is the agency’s interpretation reasonable?

i. Was it reasonable as a matter of pure statutory interpretation?

ii. Was it A&C? Did factual review meet Sub. Evid. test?

ii. Formal Adjudication

1. Procedural

a. § 556 & 557, opportunity for oral hearing w/cross examination, no ex parte communications

2. Substantive ( Chevron

a. Step I – is the statute clear and unambiguous

b. Step II – if it is ambiguous, is the agency’s interpretation reasonable?

i. Was it reasonable as a matter of pure statutory interpretation?

ii. Was it A&C?  Did factual review meet Sub. Evid. test?

iii. Informal Adjudication

1. Procedural

a. Due Process

i. Initial inquiry to whether due process applies?

ii. Is there property or liberty interest at stake?

iii. Balancing test to decide what procedures to do

2. Substantive

a. Chevron

i. Kicks in if Congress intended to give agency delegated law making authority

b. Skidmore

i. Kicks in if Congress did not intend to give agency delegated law making authority – or if it is, then agency is not exercising it

iv. Super Informal Rulemaking (Interpretive Rules & Policy Statements)

1. Substantive ( Skidmore

2. See US v. Mead Corp.; 2001; pg 1068 (Mead’s day planners were classified so no tariffs applied, but then the agency switched the classification in an IR; USSC held that Chevron deference didn’t apply, but Skidmore deference did apply)

v. Formal Rulemaking

1. Procedural

a. § 556 & 557, opportunity for oral hearing w/cross examination

2. Substantive ( Chevron

a. Step I – is the statute clear and unambiguous

b. Step II – if it is ambiguous, is the agency’s interpretation reasonable?

i. Was it reasonable as a matter of pure statutory interpretation?

ii. Was it A&C?  Did factual review meet Substantial Evidence Test?

ii. Why agencies get more deference in N&C Rulemaking & Formal Adjudications than in Informal Adjudications or Interpretive Rules/Policy Statements

1. Participation/Procedures

a. N&C Rulemaking – people have had on opportunity to participate so agency gets more deference b/c there’s a better chance they got it right & b/c the rules have the force of law (i.e., the court is bound unless its unreasonable)

b. IR/PS – there is less chance for participation AND rules don’t have the force of law (i.e., they can be challenged in adjudications)

2. Congressional Intent

a. Chevron is related to Congressional intent to delegate

b. Ask if Congress intended to delegate lawmaking authority to the agency?

i. If they do, like in N&C Rulemaking & Formal Adjudications, then there is a delegation of lawmaking authority (& Chevron applies)

ii. If they don’t, like in an Informal Adjudication or IR/PS, then here isn’t a delegation of lawmaking authority (& Skidmore applies)

iii. What is Skidmore Deference?

1. Skidmore deference = power to persuade (see Christensen v. Harris County; 2000; pg 1081) ( No one really knows that that means!!

ACCESS TO JUDICIAL REVIEW

If P doesn’t have standing, there is no way for us to know if the agency decision was proper – If P can’t get into court in the first place, we’ll never know how the substantive issues are resolved

I. Standing

a. The federal judicial power is limited to “cases” and “controversies” 

b. APA § 702 – “any person aggrieved w/in the meaning of the relevant statute is entitled to judicial review”
c. Constitutional Standing

i. Requirements

1. Injury in Fact

a. Injury must be concrete & particularized, not abstract or hypothetical

b. If the injury is a stigmatic one that creates a risk of everyone becoming a P, then the injury is not sufficient (see Allen v. Wright; 1984; pg 1118 (Ps do not have standing b/c their stigmatic injury of racial discrimination is not a judicially cognizable injury in fact b/c any black person could then become a P))

c. Threats to aesthetic, recreational & environmental interests could constitute sufficient injury to confer standing, but a specific injury to a specific P must be alleged (P himself must also be injured) (see Sierra Club v. Morton; 1972)

d. Past exposure is not enough, Ps must show a present or imminent injury (see Lujan v. Defenders of Wildlife; 1992; pg 1139 (ESA required a federal agency to consult w/ it before funding projects likely to harm endangered species – Ps want the rule to apply internationally – Ps stated that they visited foreign sites to study species threatened by AID projects, but since Ps did not mention any definite plans to return to the sites, standing was not granted))

e. Procedural Injury – When the statute gives people a right to have agencies consult w/Secretary – its like a mini-adjudicatory proceeding & if agencies don’t consult, then citizens don’t get to participate and that’s bad (see Lujan)

i. Majority says that if we let a procedural injury become an injury in fact we’d essentially be violating separation of powers b/c it would be transferring from the Prez to the courts the power to take care that the laws are faithfully executed

ii. If Congress were free to cut off case & controversy by giving everyone in the world standing & let the court intervene we’d be letting the court oversee/review everything the agency does & that would usurp Exec power

f. Citizen Standing

i. Concerned citizens only have standing if they have a concrete & particularized injury in fact as well (see Steel Co. v. CBE; 1998; pg 1153 (a citizen who is simply concerned w/an issue, like pollution, does not have standing))

ii. FEC v. Akins; 1998; pg 1155 (FEC said AIPAC was not a PAC, Ps have standing to sue FEC on grounds that AIPAC is a PAC that must disclose information)

1. Constitutional Standing – Did P allege an injury in fact? ( YES

a. YES, it is a concrete & particularized injury and not generalized

b. In informational injury is a judicially cognizable injury in fact

c. Not generalized b/c just b/c an injury is widely shared does not mean P does not have Art. III standing

2. Prudential Standing – Is P’s alleged injury w/in the zone of interests protected by the statute? ( YES

a. Matter of statutory interpretation

b. Must be a grant of standing by congress saying an aggrieved person can bring suit

2. Causation

a. If the line of reasoning between the D’s behavior and the alleged injury is too attenuated, then P’s injury is not fairly traceable and standing will not be found (see Allen v. Wright; 1984; pg 1118 (Ps do not have standing b/c the injury caused by the IRS procedure denying their kids the right to attend a racially desegregated school is not fairly traceable to D’s behavior))

b. “the links in the chain of causation between the challenged conduct and the asserted injury are far too weak for the chain as a whole to sustain P’s standing” (O’Connor’s majority opinion)

c. Stevens (dissenting in Allen) argues that elementary economics of cost raising leading to a change in behavior is sufficient to establish a solid causal link and allow standing

3. Redressability

a. Not discussed much – think about relationship to political question

b. “as much as it is fairly traceable, it is redressable”

d. Relationship between Constitutional and Prudential Standing

i. Two Steps

1. First determine whether P alleges an injury in fact

2. If P does, then the court examines statute or constitutional provisions to determine “whether the interest P seeks to protect is arguably w/in the zone of interests to be protected by the statue or constitutional provision”

ii. See ADAPSO v. Camp; 1970; pg 1129 (sellers of data processing services could had standing to sue the Comptroller of Currency from authorizing banks to compete with them b/c (1) the Comptroller’s ruling would cause them an economic injury in fact, and (2) federal banking legislation suggested that Congress desired to protect companies from having to compete w/banks for non-banking business and so Ps claim was w/in the zone of interests protected by the statute)
e. Prudential Standing

i. Zone of Interest Test (a matter of statutory interpretation)

1. Is the P arguably w/in the zone of interest protected by the statute?

2. What does “zone of interest” actually mean?

a. Restrictive – zone test is the same as the merits inquiry before ADAPSO (do you have a legal right, does the statute single out and protect you)

b. Broad – zone test is just puff and takes it too far

3. Zone of interest test prevents standing only when P’s interests are so marginally related to or inconsistent w/the purposes implicit in the statute that it cannot be reasonably assumed that Congress intended to permit the suit (see Clarke v. SIA; 1987)

ii. Congress does not have to have intended to benefit P, they only have to express an intent to protect an interest and P’s injury is w/in the scope of that interest (see National Credit Union Admin v. First National Bank & Trust Co.; 1998; pg 1163 (banks have standing to sue credit unions to prevent them from stealing customers under reinterpretation of FCUA))

II. Reviewability

a. Final Agency Decisions ( Presumption of Reviewability

i. Presumption of reviewability for all final agency actions unless the issue is committed to agency discretion or if review is precluded by statute (see Abbott Labs v. Gardner; 1967; pg 1182 (FDA rule saying drug makers have to put established name (ibuprofen) on bottle w/proprietary name (Advil) is reviewable); see also APA § 701)

b. Non-enforcement Decisions ( Presumption of NON-reviewability
i. No reviewability b/c agency has expertise to decide these questions (see Heckler v. Chaney; 1985)

1. Brennan’s Dissent

a. Non-enforcement decisions could be reviewable if:

i. Case involves bribery

ii. Case involves Constitutional issues

iii. An agency refuses to enforce a regulation lawfully promulgated & still in effect

b. Distinction based on legitimate vs. illegitimate reasons why an agency decides not to enforce

2. Marshall’s Dissent

a. Would allow courts to review, but with a  great level of deference

c. Agency Refusal to Initiate Rulemaking ( Presumption of Reviewability
i. Presumption of reviewability for agency decisions not to engage in rulemaking (see Farmworkers v. Brock; 1987)

1. Reviewable b/c the agency is acting (there is an affirmative decision) so there is a decision capable of being reviewed

ii. But, the review will be very deferential

III. Timing

a. Ticor Title Insurance Co. v. FTC; 1987; pg 1229 (Ticor challenged the constitutionality of FTC’s authority to prosecute them for unfair competition; Ps sought an injunction to keep FTC from coming after them – case dismissed)
b. Ripeness ( focus on judicial behavior (J. Green) ( NOT RIPE so NO REVIEW
i. Test
1. Is the issue fit for judicial decision?
a. Is the issue final (no further agency action)?

a. Is the issue a legal question (i.e., facts are already settled)?
2. Will there be a hardship to the parties if review is withheld or delayed?
ii. Is it fit for judicial decision? ( YES
1. It is a constitutional question & a final agency action
iii. Will there be a hardship to the parties if review is withheld or delayed? ( NO
1. Litigation Costs...

a. Nope, Litigation costs alone are not sufficient hardship to make a case ripe
2. Damage to reputation...
a. Nope, No damage to Ticor’s reputation
i. Abbott Labs – drug companies face damage to reputation b/c they have to make a decision to either violate or change behavior
ii. Ticor – doesn’t face damage to reputation b/c their illegal behavior has already happened – if the FTC doesn’t come after them, someone else could
c. Finality ( focus on agency behavior (J. Williams) ( NOT FINAL so NO REVIEW
i. Jurisdiction requirement from APA § 701 – judicial review of all “final” agency actions
ii. 2 exceptions to when non-final actions could be reviewable
1. Case is a “clear right” – outright violation of clear statutory provision
2. Violation of basic right established by a structural flaw
d. Exhaustion ( focus on party behavior (J. Edwards) ( DIDN’T EXHAUST ADMINISTRATIVE OPTIONS so NO REVIEW
i. Based on substantive doctrine of avoiding unconstitutional questions
ii. Courts would much rather hear the challenge after you exhaust your administrative option, b/c then you will have a final agency action and your issue can be ready for judicial review
iii. Exception – Ps can bypass agency adjudication go straight to court if the agency proceeding wouldn’t have been a good way to solve the problem (see Andrade v. Lauer; 1984)
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Agencies have the power to make rules w/the force of law


Agencies have the power to render binding adjudications of individual rights under statutes


Agencies have control relationships w/Congress, the Prez, and the Judiciary ( The precise boundaries of those relationships are legally indeterminate and politically contested





Extent to which agency action may be struck down by the court as unconstitutional


Issues of agencies trying to take too much from Congress or the courts AND issues of Congress taking too much from the agencies





Whether the statute delegates legislative power is a question for the courts


Discretion will always appear in judicial & executive actions, but that doesn’t mean it is really legislative action





These cases/theories are generally all examples of the Court upholding delegations by minimizing their significance





Relevant Constitutional Provisions


Art. III, § 1 – setting up USSC and federal courts


Amendment VII – right to a jury trial


Art. I, § 8, ¶ 18 – necessary & proper clause





Congress’ power to delegate judicial power to agencies seems fairly secure


Nearly all administrative cases involve “public rights”, which are universally considered appropriate for agency adjudication





Also called “Adjunct Theory” b/c administrative tribunals are acting as a legitimate adjunct to Art. III courts





Focus on Separation of Powers


Aggrandizement – one branch has inappropriately allocated power to itself


Is Congress retaining too much of a role in the power to remove officials?


Encroachment – one branch is significantly weakened by the invasion of another branch


Is Congress limiting executive authority, but not by extending its own?





Hierarchy


Heads of Department


Appointed by Prez w/advice & consent of Senate


Can appoint inferior officers


Other guys


Appointed by Prez w/advice & consent of Senate


Inferior Officers


Can be appointed by Prez, Heads or Courts





We don’t want broad definition of inferior officer & narrow definition of Department b/c then lots of people would have to be constitutionally appointed





VERY difficult to draw the line between when officer is executive under Myers and q-legislative, q-judicial under Humphrey’s...





USSC has created an untenable line of reasoning between Myers and Humphrey’s





(b) & (c) are known as “notice and comment” rule making





Rulemaking


If statute is ambiguous in saying “hearing”  and/or “on the record” ( DEFAULT is INFORMAL





Adjudication


If statute is ambiguous in saying “hearing” and/or “on the record” ( DEFAULT is FORMAL





VT Yankee is very consistent w/Chenery & Bell Aerospace


APA is all that limits the agency, both in deciding which procedure to use (Chenery) and what specific process to follow w/in that procedure (VT Yankee)





When challenging an agency decision, you can make a procedural or a substantive challenge


How can the substance be wrong?


The agency may have gotten the facts wrong (must be supported by evidence)


The agency may have gotten the law wrong (must be consistent w/law & can’t violate Congress’ express instructions)


If the decision is consistent w/law & supported by evidence it can still be A&C if there is a policy determination saying it is unwise


§ 706(2) gives the court the authority to review an agency’s decision on several listed grounds





Step I ( Is the statute clear and unambiguous?


Step II ( If it is ambiguous, is the agency’s interpretation reasonable?


Was it reasonable as a matter of pure statutory interpretation?


Was it A&C?





Pre-Chevron ( if Congress doesn’t speak, the court wins


Chevron ( if Congress doesn’t speak clearly, the agency wins





Separation of Powers


O’Connor (in Allen) – when courts take a case w/out proper standing, it can be a usurpation of executive power


Case & controversy requirement is a limitation on judiciary





If P satisfies Art. III standing and the statute contains a citizen suit provision, prudential standing is automatically satisfied





Standing is separated from the merits inquiry








