Admin.  Pierce 2002

I. General

a. Administrative Procedure Act

i. Two types of provisions: Procedure making / structure

ii. Four types of decisions making procedure

1. Formal Adjudication (§ 554-557)

a. Same elements as judicial trial

b. Only available if congress said “on the record after opportunity for agency hearing”

2. Informal Adjudication (§ 555)

a. Largest type (tons each year)(personnel decisions…)

b. Specific choices among individuals – not able to apply § 554-57

c. Lots of discretion

3. Formal Rulemaking (§§ 553, 556-57)

4. Informal Rulemaking ( § 553)

a. To make legislative rules with same force and effect as statutes

iii. To determine which procedure to use:

1. Agency’s rules (sometimes not clear or inconsistent w/ statute)

2. Agency Statutes (in conjunction w/ APA)

3. Rely on due process clause to determine what to use (statutes usually don’t have ‘magic words’ like “on the record after opportunity…”)

a. What person is entitled to b/c of: history and tradition, natural rights, balancing interests …

i. Most common is balancing of interests

iv. Judicial review ( §§ 701-06)

b. Using due process to determine what procedures agency is required to use:

i. Londoner v. Denver – p 290 – Judicial Requirements
1. L owns land in city and D decided it was worth more so demanded higher property tax

2. L wants a hearing to determine value of land – D refuses

3. Court:

a. L entitled to a hearing – due process, can’t “take” property from L

b. D violated due process by “taking” land w/o a hearing

c. Only applied to one individual – “individualized facts”

d. Entitled to the adjudicatory process

ii. Bi-Metallic Investment Co. v. State Board – Political / Legislative Requirements
1. State raising property tax on all land in city, B wants hearing and denied

2. Court:

a. Not entitled to a hearing b/c raised for all, decision applied to a class

b. Dealing with Legislative facts – more like rulemaking then adjudication

c. A general raise and not specific to B, or any one person - “Generalized facts”

d. Entitled to the political process

II. Administrative Adjudication

a. Adjudicatory Due Process

i. Timing and Elements of a Due Process Hearing

1. Goldberg v. Kelly – p 291 Brennan 1970

a. AFDC welfare program – kids dependent on welfare b/c parents can’t support them

b. Challenge to procedure used to determine if someone is no longer eligible

i. If man seen in house all the time, can’t get benefits

c. Denied without a hearing; if want a hearing, could take up to a year

i. So long that person destitute by time can get hearing

d. Court:

i. Statutory Entitlements (like welfare benefits) are “property”

1. Pre-Goldberg were privileges, not rights

ii. Timing of the hearing and Temporary Deprivations (interval between stopped benefits and hearing) violated due process

1. Due process demands hearing before depriving the rights (property)

iii. Nature of Required Hearing

1. Need full oral evidentiary hearing before deprivation of benefits (not full judicial trial)

a. Confrontation and cross examination

2. Number of hearing skyrockets…

e. Only time court held that due process required a full oral evidentiary hearing

f. AFDC repealed in 1996, and now TANF, which says is not an entitlement (not property)

2. Matthew v. Eldridge – 1976
a. Social Security disability benefits – similar to AFDC when discontinuing
i. Preliminary determination, only hearing if request and year later…
b. Test – difficult to apply – Balancing interests
i. Importance of state’s interest
ii. Risk of error attributable to the procedures made available and probable value
iii. Cost of added procedures
1. Added would be the preliminary oral evidentiary hearing (based on Goldberg)
c. Distinguished from Goldberg

i. Generally, folks on disability NOT as needy; so potential deprivation not nearly as high (potential alternative income b/c not based on financial need)
ii. Written only procedure involves less risk for error with disability b/c more likely to be literate 
1. Can use doctor’s aid with the evidence
iii. Truth and Veracity of witnesses not as big a problem as w/ AFDC (here, doctor reports, medical facts, etc)
1. Typically, more objectivity and less credibility problem
d. Six years after Goldberg and so many hearings, cost went up so high money winds up coming from the people on welfare (lower benefits…) – many justices changed minds
e. Social Security still an entitlement statutes, so “property” and due process still applies (unlike new TANF welfare…)
f. Matthews not a good test – too many subjective debates – better then all alternatives though
3. Goss v. Lopez – 1975
a. Student suspended by school principle; entitled to a hearing, but:
i. Hearing can be contemporaneous and held by the same people making the decision to suspend
b. Due Process – 
i. Anything from face to face sit down (Goss) 
ii. Full oral evidentiary hearing (Goldberg); 
iii. Extensive paper hearing and potential oral later (Matthews)
4. Brock v. Roadway Express – 1987
a. Worker fired from job, claims b/c whistle blower – employer requests full evidentiary hearing before DOL makes them reinstate
i. Court split four ways:
1. Entitled to hearing
2. Written evidence allowed
3. Fine so long as provide employer w/ evidence against them
4. Fear of revealing witnesses against employer b/c they’d be fired
ii. Interests protected by Due Process Hearing Rights
1. Applied w/ life, liberty or property
2. “Entitlement” rights and Public Employment
a. Property Interest from these sources
i. Statute
1. When written in form of entitlement (Goldberg)
ii. Contract (controversial – only w/ employment contracts / personal services)
1. Sinderman (gov’t action deprives of liberty; can be vindicated in form of post-deprivation hearing)
iii. Common Law (least controversial)
b. Tenure Cases
i. Board of Regents v. Roth , Perry v. Sinderman 1972
1. Professors not rehired
2. Court draws distinction between mere unilateral expectation to continue work (Roth) AND a justifiable expectation to continue (Sinderman)
3. Based liberally on contract law – w/ Sinderman employee handbook / policies (Roth on year to year contract)
c. “Bitter with the Sweet” – Rehnquist
i. Legislative body may write a statute that confers an entitlement onto a class of people = gives them a property right
ii. BUT, legislative body may take away that right by adding certain administrative procedures that take away the right
1. Due Process cannot compel agency to use further procedures
iii. Bishop finally was accepted by 6 justices, backdoor overrule of Goldberg

iv. Loudermill – 1985 – 
1. Teacher fired and demands some sort of hearing 
2. Bitter with the Sweet Dead!
3. Procedure doesn’t get decided by the legislature, but by the courts
4. Upholds Goldberg 
5. Teacher entitled to some pre-termination hearing - even if not full evidentiary – just to contest decision in someway before being fired 
6. Rehnquist
3. Liberty Interests
a. Prisoners’ rights and liberties
i. Sandin v. Conner – 1995 - changed trend and now just few rights are protected (used to be tons…)
1. Now just impose “atypical and significant hardship on inmate in relation to normal … prison life”
2. Different interpretation of liberty
b. Freedom from Official Stigmatization coupled w/ deprivation of tangible interest
i. Constantineau 1971
1. Name on list of “known alcoholics” to bars, etc.
2. Stigmatized him w/o any opportunity to defend his name, to explain…never was adjudicated as alcoholic…
3. Violation of liberty interest w/o due process
ii. Paul v. Davis 1976
1. List of “known shoplifters” sent to stores
2. The stigmatization is Not the liberty interest, but need:
a. Deprivation of a Tangible Interest (like the right to buy alcohol) coupled with the Stigmatization = then a “protected liberty interest” violated
3. Court unclear about what kinds of interests, and re-worked Constantineau

c. Liberty can include any other constitutionally protected interest as well
i. Roth – can’t be punished for exercising a liberty interest (free speech)
1. If fired for no reason or in a way that doesn’t hurt reputation, no protected interest
b. Federal Statutory Hearing Rights
i. Finding a Hearing Right
1. Florida East Coast – 1973
a. ICC raises rates on all railroads based on resolution of contested legislative facts – what does “hearing” mean (congress gave ICC power – w/ hearing and considering certain facts)
i. ICC – hearing occurred by giving notice and allowing RR to submit information, etc. – after that ICC raised rates
ii. RR claims no hearing and due process violated
b. Court:
i. “Hearing” is a malleable term and can refer to any number of opportunities to present your views: only need:
1. Notice of intention
2. Some opportunity to submit views
3. Conclusions on why / reason by gov’t
ii. Court contrasts “hearing” with language in APA §§ 553-54
1. Only triggers §§ 556-57 IF says “on the record after opportunity for an agency hearing” = then full evidentiary hearing
a. Defined Magic Words necessary for full hearing
c. Dissent – relies on Londoner and Bi-Metallic – rulemaking (Bi) and adjudication (Londoner) distinction
i. Need a hearing in context of agency action that hurts an individual; and hearing needs full evidentiary hearing
ii. Majority – this is not individualized facts, but rather legislative and affects a class (Bi)
2. Califano v. Yamasaki – 1979
a. Social Security Act – if recipient is overpaid, SSA can recoup benefits by reducing future benefits (§ 204) UNLESS:
i. Secretary finds recipient without fault or
ii. Would be unfair (equity) or 
iii. Defeat the purposes of § 204
b. Court:
i. Can avoid constitutional issues IF can resolve issue on Statutory Basis (avoidance)
ii. Statutory Interpretation:
1. SSA not require pre-recoupment hearing to determine if recipient overpaid BUT NEED a hearing to determine if recipient was without fault and to determine equity
a. Objective and Subjective determinations
iii. Statute was silent on procedure to be used 
iv. Pierce – low quality legal reasoning – looks at statute but there is no distinction in language of § 204 (a) and § 204 (b) as far as procedures
1. Statutes say nothing about procedures
2. Court should’ve used due process and used Matthews balancing test
a. In that case, when recipient could lose 100% of benefits, only a written exchange necessary; but here, w/ only a ¼ of benefits lost, full hearing necessary = flawed and bad legal reasoning
b. Only factor court looked at was risk of error …
ii. On-the-Record Adjudicatory Process
1. Seacoast v. Costle – 1st Cir. 1978 No longer good law
a. Statute about whether to give a permit must be “after opportunity for public hearing”
i. Does this mean need a full oral evidentiary hearing?
b. Holding 1
i. 1st Cir. = agency must have full hearing
1. S.Crt in FL East Coast said statute must say “on the record” to trigger full oral hearing procedures in §§ 556 –57 unless statute makes it clear in another way – but it doesn’t here…
a. But not follow here, said still need hearing
2. 1st Cir. Says this is quasi-judicial b/c it affects an individual, while Fla East Coast addressed a member of a class (Londoner / Bi distinction) (adjudicatory v. rulemaking)
a. Is it really adjudicatory?
i. Hard to classify b/c not a dispute between individuals, but public interest = citizen groups v. individual – facts not specific to these parties
ii. Facts at issues similar to Matthews , b/c based on scientific evidence, observations, opinions…
c. Holding 2
i. Agency cannot get off the record advice from agency employees who rely on extra-record resources
1. Pierce says should be able to use this advice, b/c agencies are supposed to be able to depend on their experts in making decisions 
a. This is the power given to agencies by Congress
2. Chemical Waste Management v. EPA – 1989
a. Contrary to Seacoast courts follow this instead
b. Similar language to Seacoast, but decide not need hearing here
c. Move away from full oral evidentiary hearing and JUST written hearing b/c:
i. Scientific Disputes – written just as good if not better then oral evidentiary hearings
ii. Oral evidentiary hearings wasteful b/c administrative resources – time, cost, bogged down..
iii. Chevron – must uphold agency’s interpretation of statute, if ambiguous, so long as interpretation reasonable
d. Unless dealing w/ case of truthfulness and veracity
3. Richardson v. Perales – 1971
a. P and his doctor believed he was too disabled to work
i. Offered written evidence describing the disability, etc
ii. SSA turns him down, but allows an oral evidentiary hearing
iii. SSA sent him to 5 specialists all who said he was fine
1. Those reports entered into evidence – but hearsay – along w/ testimony of doctor
2. ALJ finds the reports more persuasive than the testimony and denies disability
b. Court:
i. Agency head may receive evidence otherwise inadmissible by Fed. Rules of evidence (like hearsay)
1. APA § 556 – “all relevant evidence” allowed
ii. Can rely on hearsay, even if contradicted by non-hearsay – if reliable
iii. Party can subpoena witnesses to cross them, but if not subpoenaed, then no right to cross
1. ALJ discretion whether to grant subpoenas
iv. S. Crt. Here says agency CAN rely solely on hearsay, if reliable, when relying on APA
v. Courts were split: some: Residuum Rule – an agency can NOT make a finding solely on hearsay, need other non-hearsay evidence too
4. Other ways hearings are similar to and different from court trials
a. Res Judicata and Collateral Estoppel
i. Issues of Fact
1. If issue already and actually litigated, and agency used adequate decision making procedures can NOT raise again
a. Collateral Estoppel
2. If issue triggers due process, sometimes triggers res judicata and collateral estoppel – Cir. Split as to whether they’re triggered
3. Can argue against both if new evidence / applicable science arises
ii. Issues of Law
1.  Collateral Estoppel applies against a private party who litigates against the gov’t BUT not against the gov’t litigating against a private parties
a. Would never get to supreme court, b/c circuits would be bound … never allow to split
b. Agencies can keep arguing in other circuits (just not the one where decision already made)
b. Stare Decisis and Consistency
i. Applies to agencies a fair amount, but much less then it does to courts
1. Courts OK w/ agencies overriding …so long as
2. Agencies can overrule precedent – MUST:
a. Admits overruling - Reasons, showing reliability and recent data concluding a departure from precedent
i. Adequate Explanation
c. Equitable Estoppel
i. Normally, not against the gov’t
ii. Someone misleads you to taking action to your detriment, can make them go through with it…
iii. Merril v. Fed. Crop. Insur – 1947
1. Insures farmers crops – farmer got on advice of gov’t
2. Can’t get equitable estoppel against the gov’t; would’ve won if against private party
a. Rare occasions could: if gross, intentional lies
iii. Formal Adjudication and Bureaucratic Decision Making
1. General
a. Adjudication to get an independent, detached view by the judicial mind to aid the individual
b. Bureaucracy wants to find efficient, low cost way to maximize accuracy and consistency (no focus on individual)
i. Judges vary and differ – not consistent
1. Sacrifice efficiency and accuracy to the extent that you rely on the judicial mind
ii. No discretion to anybody
c. Congress sets forth by statute who is to make what decisions
i. Bureaucracy first makes most decisions
ii. Can then appeal to ALJ (adjudication) w/ oral evidentiary hearing
iii. Then can appeal to Appeals Council (bureaucracy) – can overrule ALJ
iv. Then can appeal to District Court (adjudication)
d. Individual Judgment v. Institutional Decision
i. APA § 556-57 – agency can leave the adjudicated decision; OR, can act as never was and replace w/ own decision and completely ignore ALJ findings / decision
ii. APA § 706 – agency findings of fact MUST be upheld in substantial evidence
iii. Highly deferential test – the agency’s findings of fact if supported by substantial evidence MUST be upheld, regardless of ALJ’s findings of facts (only on record, but mean nothing)
iv. Totally inconsistent w/ what happens in Federal Courts
2. Separation of Functions
a. Rulemaking, Investigation, Prosecution, Adjudication
b. Some agencies could do all – due process concerns
c. Model relies on internal separation of functions
d. ALJ is neutral, tenured, etc. and can’t get rid of – not influenced by agency
e. § 556-57 – if participate in investigation, cannot participate in decision making (adjudication), except as a witness – conflicts of interest too high
f. Most have unitary model – agency head makes most decisions (controversial)
g. Some have split enforcement model (OSHA, OSHRIC)
i. Congress chooses to use for occupational health and safety and mind
ii. Two separate agencies to carry out functions
1. One for rulemaking
2. One for enforcement
iii. Less efficient and fewer prosecutions
iv. Managing Adjudicatory Personnel
1. ALJ – regionally located… 
a. Problems
i. Can take up to four years for hearing
ii. Lack of consistency – ALJs vary – diverse on decisions – SSA, if someone’s pain is SO bad…
iii. Over years ALJs say ‘yes’ to greater portion of cases, so portion of population on SSA going up
2. Ways of Controlling ALJs
a. Direct Review
i. All opinions subject to direct review at next level
ii. Allowed in administrative law, but w/ SSA too many cases
b. Rules

i. Very difficult to apply rules to these cases
c. Guidelines
i. Examples: long delays, get rid of less productive judges?
ii. Set up Presumptive Productivity Goal – not fire if not met, but have meetings…etc.
3. Nash v. Califano – 1980
a. Long delays w/ ALJs in SSA – some not productive, but could only be removed by other ALJs for cause
b. SSA created presumptive productivity goal of 240 cases/yr., only 40-60% ‘yes’
c. ALJ claimed interfered w/ decisional independence and due process
i. Dist. Court judges not say agency can make ALJ work harder
ii. Cir. Court sees SSA interests… OK w/ statutory command, no violation of due process, and ALJ still independent
4. Heckler v. Campbell – 1983
a. SSA new rule say “if can perform duties of any job anywhere in economy” and had tons of vocational experts… but not very consistent… W/ changing economy and regions
i. Could contest the vocational experts findings – now, can SSA substitute the grid rule instead of testimony of expert?
ii. More Consistent, but how accurate?
iii. Takes away ALL of ALJ’s discretion, if just have to follow a grid
b. Court recognizes need for rules to enhance consistency and accuracy… upholds grid rule
5. Bowen v. Yuckert – 1987
a. SSA rule w/ vocational experts, and 5-step process to determine if person could have any job out there…
b. After step 2, if no ‘severe impairment’ (based on non-exclusive list) ALJ not go any further
i. Doesn’t go on to consider age, education…
c. Overall rate of finding folks disabled went down 15%
d. Court split, but finds rule valid
e. Concur – wanted to temper rule, so ALJ has discretion to go beyond step 2 if want
v. Avoiding Adjudication through rulemaking
1. Airline Pilots Assoc. v. Quesada – 1960
a. FAA says all pilots must retire at age 60 – is this arbitrary and discriminatory?
i. Information about health…
b. Court: 
i. Could handle through hearings – need hearing before enforcing it, but still flying in meantime…ALJ might not make right decision; 
ii. Too subjective w/ hearings and Huge administrative costs (pilots likely to get lawyers, experts…)
iii. Rule valid and not discriminatory
III. Administrative Rulemaking

a. Agency Authority to make Legislative Rules

i. Rulemaking by adjudication

1. With issuance of a generalized, broadly applicable rule of conduct

2. Courts do it all the time – engage in rulemaking in the course of adjudication

3. Agencies can and do the same thing

a. But agencies don’t need to use adjudication, like courts, could just issue rule

ii. APA § 553 – three step process to rulemaking

1. Issue public notice in Federal Register of potential rule

2. Provide opportunity for public comment on the potential rule

3. Issue rule with statement of basis and purpose

iii. Advantages:

1. Fairness

a. Gives all people potentially affected chance to comment and participate in process = more clear, detailed rule

2. Efficiency

a. A tone of money would go into a case…w/ witnesses, experts…

3. Quality

a. Greater breadth of participation

4. Political Accountability

a. Can complain to Congress and exec.

iv. National Petroleum Refiners v. FTC – 1973

1. FTC Organic Act prohibits unfair trade practices – now makes rule w/ labeling of octane level

2. Can FTC issue rules? Previously only able to issue procedural rules

3. Court:


a. Yes, valid rule and FTC can issue – it would be too burdensome going to each gas station…

4. Aftermath: FTC power over lawyers, used car-dealers, funeral homes and beer distributors – all powerful lobbies and went to Congress

a. FTC Improvement Act – allows opportunity for oral evidentiary hearing and cross w/ respect to contested material issues

b. Way too much time and effort – FTC never issues rules anymore (even though have the power to)

b. Formal Rulemaking

i. Wirtz v. Baldor Electric – 1963

1. Dept. of Labor trying to enforce provision of Walsh-Healy Act through ad hoc adjudication = minimum wage 

a. DOL trying to enforce the prevailing minimum wage; but didn’t reveal the tables used to base what the minimum wage was 

2. Gov’t only can contract w/ a firm that pays minimum wage

a. Regional Wars – North pricier, South then could underbid but NOT if the minimum wage raised – North labor wants it higher, management not…

3. Statute says agency can only act “only on the record after opportunity for agency hearing” – that means must do for rulemaking, and can’t get around requirements by using adjudication and withholding evidence

a. Requirements:

i. Notice, Comments (MUST include oral evidentiary hearing b/c of magic words), Statement w/ basis and purpose of rule

b. All too time consuming – no agencies w/ that language in statutes ever issue rules b/c of need for the oral evidentiary hearing

c. Informal Rulemaking

i. Substantive Review and the Rulemaking Process

1. Arbitrary and Capricious – APA § 706 rule is unlawful if it is

a. Pacific States Box & Basket Co. v. White – 1935

i. Oregon required specific containers for sale of berries

1. Not a federal agency, CA challenged b/c says rule is arbitrary and capricious and thus violates due process and equal protection

ii. Court:

1. A rule can’t be arbitrary and capricious

a. It is appropriate means for attaining appropriate end

b. Agency not need to give reasons for issuing the rule

c. Agency not need to provide record

2. Standard: agency might have issued for some plausible reason, so not arbitrary and capricious

a. Container is appropriate means for attaining permissible ends

b. Very loose rational relation test

b. Automotive Parts & Accessories Ass’n v. Boyd – 1968

i. National Highway and Safety required factory installed head restraints in all cars

1. Manufacturers challenged as arbitrary and capricious

ii. Court:

1. Not arbitrary and capricious

a. Manufacturers not credible, first liked rule when though it helped them…

b. Agency easily and adequately responded to all comments (minimal) under § 553

c. Was issued for a plausible reason

c. National Tire Dealers Assoc. v. Brinegar – 1974

i. NHTSA issues rule requiring labels on all retreaded tires

ii. Court:

1. This rule IS arbitrary and capricious

2. Distinguished from Auto. Parts:

a. The discussion by the agency inadequate

b. Agency obligations here are more serious and legitimate

i. Nature of comments under § 553

c. Auto parts makers had no credibility, Π does here

iii. What’s really at issue is the adequacy of the agency’s statement and purpose – greatly depends on the comments made (during comment period)

1. Must address all of them; list appendix w/ scientific data, economical feasibility, 

2. Judge not satisfied w/ the agency’s responses – insufficient

iv. Could be salvaged w/ beefier response and more studies…much more detailed 

d. Motor Vehicles Manufacturers v. State Farm – 1983

i. Every car required to have automatic seatbelt or an airbag – Reagan then rescinded the rule

ii. This is arbitrary and capricious, b/c the agency did not even consider amending the rule – failed to consider a key alternative; therefore arbitrary and capricious

1. After new data that could change the number of lives saved by the rule

iii. Not a satisfactory explanation of the new data that lowered the expected increase in seatbelt use – needed more sufficient reasoning

ii. Procedural Requirements

1. Exemptions to APA requirements (notice and comment)

a. Good cause shown (for reason not to follow § 553)

i. “agency for good cause finds that notice and public procedure thereon are impracticable, unnecessary or contrary to the public interest”

ii. Generally for emergencies – tough standard

iii. Can put rule in effect immediately, but eventually must do notice and commentary

b. Procedural rules

i. Rules of agency organization, procedure, or practice 

ii. Lots of borderline cases re substantive v. procedural

c. Subject Matter

i. Benefits (isn’t really exempt b/c the relevant agencies have, by rule, required themselves to use § 553 due to political pressure)

ii. Defense (DOD)

iii. National Security (CIA)

1. Military, foreign affairs functions

iv. Matters relating to agency management or personnel

d. Interpretive rules (changes/clarifies the scope of a pre-existing duty)

i. As opposed to legislative rules (hard to distinguish)

1. Rule is legislative if: agency has power to make legislative rules and intended to use it

2. Interpretive if lacked that power or did not intend to use it

ii. Must interpret something meaningful
iii. Follow AMC test

e. Policy Statements

i. S.Crt.  hasn’t touched this issue

ii. CNI
2. American Mining Congress v. Mine Safety &Health Admin. – 1993

a. MSHA issued rules about mine operator’s reporting illnesses; later, issued another rule saying if x-ray shows certain level, then it’s an illness and must be reported to MSHA

i. AMC claims 2d rule is legislative and must follow § 553 requirements; MSHA says merely interpretive rule

b. Court: applies 4 prong test:

i. A rule is legislative if any of the following:

1. In absence of the rule there would not be an adequate legislative basis for enforcement action

2. The agency published the rule in the CFR

a. Not hold true, b/c often interpretive rules are published

b. This prong later eliminated

3. Agency specifically invoked its legislative authority

4. Rule effectively amends a prior legislative rule

ii. Rule 2 is interpretive of rule 1

1. Already have to report illnesses, just more detailed interpretations of the guidelines (agency not say it is a legislative rule)

iii. Agencies cannot issue broad legislative rules and then a bunch a detailed narrow interpretive rules to avoid § 553

1. Have to have real content in legislative rule interpreting

2. Interpretive rule must interpret something meaningful

3. Policy Statements

a. Notice and comment provisions do not apply to general statements of policy

b. An agency pronouncement will be treated as a policy statement if it 

i. Is tentative;

ii. It informs the public and the agency staff of the manner in which the agency intends to exercise discretion

c. Courts are willing to rely on the agency’s label

d. Community Nutrition Institute v. Young – 1987

i. Rule defined contaminant level for foods

ii. FDA issues a “policy statement” regarding the enforcement policy

1. CNI claimed it was a legislative rule b/c substantive change to the original rule

2. Court agreed

iii. Could make it a policy statement by saying “might enforce…”

1. Makes statement less meaningful and more vague

2. Policy still the same, but semantics different

a. Stupid court decision

4. Nova Scotia Foods – 1977

a. FDA issues rules about time and temp. of all fish – followed § 553 but then ignored comments and issued rule – applied to whitefish too

i. NSF says never problems w/ whitefish…

ii. FDA says relies on study – never disclosed the study in the notice to allow for NSF to respond to it – disclosed in issuance of rule

b. Court:

i. Agency cannot rely, as part of its basis for issuing a rule, on a study that it did not make available for comment – as required in § 553

ii. Anything agency relies on must be included in the notice – all studies… = Expanded Notice Doctrine

1. Some limits – don’t need every source; can eliminate non-contestable issues – fundamentals, generally known, core

iii. Adequacy of the notice:

1. Was the final rule a “logical outgrowth” of the notice?

2. Did the notice “adequately foreshadow” the final rule?

3. But if take comments seriously to point of totally changing proposed rule, may face charges of inadequate notice

a. Can issue interim proposed rule to show changes early on = Supplemental notice of proposed rule-making

iii. Hearings with informal rulemaking

1. Courts starting to nudge agencies back toward formal rulemaking in regard to controversial issues

a. Courts feel these issues should be subject to full evidentiary hearing 

2. Vermont Yankee v. Natural Resources Defense Council – 1978

a. Nuclear Regulatory Comm’n determined how to handle disposal of nuclear waste through rulemaking

b. Cir. Said it was so important an issue as to require a full evidentiary hearing

i. S. Crt. Reversed – lots of discretion to agencies, not courts

c. Potential sources of procedural rights

i. Agency Rules

ii. Statutes

iii. Due Process

iv. No longer Common Law – too open ended

d. Agency may allow evidentiary hearings on issues so important and controversial – but way too hard to predict

i. Too subjective and would lead to hearings on everything

e. If the Statute says must have an oral evidentiary hearing for important issues, must do it – court defers to congress

f. Court can’t require agencies to have hearing (additional rulemaking requirements) if not proscribed by APA (not - § 553) or if not in statute

iv. Politics and Rationality in Rulemaking

1. Ex Parte Communications – 

a. Talking to the decision maker off the record

b. APA § 557 – prohibits ex parte communications in formal adjudications and in formal rulemaking (but not really exists b/c of burdensome process)

c. Informal rulemaking – silent – there is a record (comments, final rule), but ex parte usually oral

2. HBO v. FCC – 1977

a. FCC issues rule, after proper § 553 requirements, to integrate cable TV 

i. HBO wants rule invalidated b/c claims ex parte communications

1. FCC comm’n having dinners, etc, w/ NBC, ABC execs.

b. Court:

i. Ex parte communications prohibited in informal rulemaking process

ii. Court can rely on agency rules, statute, and due process

1. None prohibit, this is a generalized rule of conduct, not individualized (Londoner, Bi)

c. Many problems from case – agencies can just start meeting w/ exec. B/4 issuing rule, b/4 rulemaking process begins…

i. Usually made up minds by time notice, so comments become obsolete

ii. Decision makers don’t read comments… staffers do, and then summarize… decision makers get most info. From ex parte meetings, makes sense

3. Action for Children’s Television v.FCC - 1977

a. HBO prohibition of ex parte communications only applies when two individuals are competing for a valuable privilege

b. Due process – this kind of dispute should appropriately be decided in adjudicatory process, and therefore due process applies (Londoner) – 

c. Any ex parte from one party to decision maker wrong…

4. Sierra Club v. Costle – 1981

a. EPA deciding what level for coal emissions… agency heads met w/ white house staff, and senator, who tried to influence rule, in ex parte communications

i. Economy was in horrible shape

ii. Executive gov’t officials suggested one level, and EPA followed

b. Court:

i. Not want President telling administrators what to do… but reality

ii. President is constitutionally responsible for executive branch decisions (agencies) = ex parte appropriate w/ gov’t officials

iii. Still need to issue rule w/ statement of basis and purpose (State Farm)

5. Bias 

a. Duty to provide unbias decision maker to settle disputes: determine if impermissible bias by

i. Agency Rules

ii. Statutes

iii. Due Process

b. ALJ may be disqualified on grounds of:

i. Prejudgment

1. Opinion on issue of law is permissible 

a. Want people who are knowledgeable

2. Broad opinion of issue of policy is permissible

3. NOT allowed opinion on adjudicative fact

ii. Personal (related…)

iii. Pecuniary (affect financial situation –state and local levels most likely)

c. Assoc. of Nat’l Advertisers v. FTC – 1979

i. FTC deciding whether or not to issue a rule that restricts nature of advertising for kids

ii. Chair of FTC making open statements about how ads are “evil” etc.

1. Chair is one of 5 decision makers about rule

iii. Court: applies test to show if prejudgment was made

1. Challenger must show by Clear and Convincing evidence that agency member (decision maker) has an Unalterably Closed mind on matters critical to disposition of proceeding

a. “On matters” too broad – doesn’t really include issues of law or policy or legislative fact = Pierce think too broad

i. And if adjudicative fact, shouldn’t just be unalterably, but just any judgment

2. Applies only in Adjudication – to adjudicative fact, not to administrative rule making

a. In rulemaking, can have opinions on law, policy, legislative fact – all involved do

iv. Look to Londoner and Bi-M to determine if adjudicative fact or legislative

d. Making Administrative Policy without Legislative Rules

i. Making general rules of conduct

1. Can declare them through adjudicatory decisions

a. Allows for fluctuation of policy within each administration

i. Fear of abuse of discretion if retroactive application of new policy (through adjudication)

2. Can use rulemaking procedure of § 553

a. Courts sometimes say can only use § 553, not adjudicatory cases

i. Never have had a majority of the Supreme Court say this

b. Advantages – prospective, parties are on notice and can’t be surprised

ii. Choice between rulemaking and Adjudication

1. SEC v. Chenery – 1947

a. Explains why agencies have to have discretion as to whether to use rulemaking § 553 process OR to announce a general rule through adjudication

b. SEC used adjudication to announce broad rule about reorganization and stocks

i. Chenery tried to say needed to use § 553

c. Court:

i. Agencies have discretion to use § 553 or adjudication

ii. Limited foresight, lack of experience, specialized issues…

1. Case by case basis

2. Interest of agency to reach satisfactory conclusion on case before it greater then danger of retroactive adjudicatory rule

iii. Difficult – court don’t know if agency used adjudication to avoid political accountability – majority of justices not ready to force agency to use § 553 though

1. Judicial precedent can create rules…adjudication…

iv. Since this case, court has been all over the map, but Chenery is still the law

2. Wyman-Gordon – 1969 

a. Previous case, Excelsior – where NLRB held there was unfair labor practice b/c Ex didn’t provide list of union members to union b/4 election…

i. NLRB said unfair, but not enforce on Ex b/c Ex had no way of knowing…never was a broad rule

ii. In that case, NLRB issued the rule prospectively

b. Here, W-G didn’t give list and union claims unfair labor, as under Ex

i. NLRB directs W-G to comply, citing rule from Ex

ii. Did NLRB have power to create a general rule of conduct through adjudication? – in Ex?

c. Court - plurality

i. Not like it, but it is lawful

1. Judicial precedent creates rules, and NLRB could issue the order for the rule to be complied w/ (so not penalized right away)

ii. Dissent – Congress clearly wants § 553 to be used, and can’t make prospective rules through adjudication

iii. Concur- authorized to use § 553, but also had discretion to use adjudicative process

3. Bell Aerospace – 1974 – unanimously affirms Wyman-Gordon; despite Morton v. Ruiz
4. Morton v. Ruiz – 1974

a. Unanimously says agency can only use § 553

b. Agency had long interpreted a statute, dealing w/ Native American health benefits, through case-by-case adjudication

i. Only applied to those living on reservation

1. Ruiz left for job, and when lost agency wouldn’t give $

2. Ruiz says never would have risked that for family if knew

c. Court:

i. Wrong – Ruiz wins; did not violate the rule b/c there was no notice of eligibility… needed to go through § 553

ii. Difficult b/c dealing w/ an individual, not a major corporation expected to be aware of holdings, etc.

iii. U.S. history w/ fiduciary responsibility to Native Americans…

d. Case never cited again

5. Bowen v. Georgetown Univ. Hospital – 1988

a. Agencies given incentive to use adjudication for rulemaking b/c rule made through adjudication applies retroactively

b. § 553 rules do NOT apply retroactively

c. Some have statutes requiring use of § 553, then bound to use (about ½)

iii. Rulemaking Ossification

1. Agencies don’t make rules anymore, and don’t amend those made

a. Too expensive – even § 553 procedure, burdensome

b. Hinders purpose and goal of agencies – Congress giving them responsibilities that aren’t met

i. Congress can exempt rules during crisis…policy, tons of litigation about it all…

2. Movement toward “reg-neg” = regulatory negotiation

a. Agency issues a notice

b. Instead of soliciting comments, conducts a reg-neg meeting w/ all interested parties to address the issues

c. Need unanimity at end to issue a rule

d. Arises in very controversial situations, doesn’t work

i. Agreement either through attrition (bogus) or just resort to § 553 and even more time was wasted


IV. Suits to Review Administrative Action

a. Scope of Review

i. Presumptive Limited Review

1. Citizens to Preserve Overton Park v. Volpe – 1971

a. DOT trying to decide where to put highway in Memphis – federal funding w/ local approval

b. How did DOT make its decision?

i. DOT proceeding was Informal adjudication – APA § 555

1. Most agency decisions are this type

c. § 555 provides three rights

i. If provide a statement to the agency, can get a copy

ii. If consult agency, have right to counsel

iii. If make a written request, entitled to written response

d. No procedural guidelines for the agency

e. No due process issues b/c doesn’t single out individuals (Bi-M)

f. Citizens to Preserve want judicial review of the decision

i. Statute is silent about reviewability

ii. Court:

1. Presumption of reviewability – can only be rebutted by Clear and Convincing evidence that Congress intended to preclude review - § 701

2. Not subject to judicial review if agency action is committed to agency discretion by law - § 701

a. Not here

b. Narrow and rare

3. APA standard?? applies only when there is “no law to apply”

a. Here, there is law to apply

b. Can’t build road through park if feasible and prudent alternative

4. So court CAN review the decision

iii. What does court rely on when reviewing if there’s not a record on which agency made its decision? – DOT affidavits not have full info. in them

1. No clear statutory requirement, or APA, that agency gives reason for decision

2. Decision still reviewable

a. Court can require decision maker to testify about why made decision (subject to cross)

iv. Standard of review is “searching and careful” and “thorough probing, in depth” “narrow” – deference to agency

2. Later, after citizens
a. APA § 555 applies to informal adjudication

b. Presumption of reviewability still around, but narrower and weaker

i. Not always need clear and convincing evidence that not to be reviewed

ii. Just look to see / infer what congress wanted

c. Court more willing to conclude that Congress didn’t intend court to review; and that congress conferred discretion to the agency (no longer narrow and rare)

d. Less willing to find judicial review standard in statutory language 

e. No longer able to call decision maker to testify

i. Just request a statement of reasons from the agency as to why made decision

f. “No law to apply” standard still stands – more flexible

g. Standard of review = “searching and careful” “thorough, probing, in depth” and “narrow” still good law

ii. Findings of Fact and the Substantial Evidence Test

1. § 706 – court shall “decide questions of law” and “uphold findings of fact if supported by substantial evidence”

a. Court will not set aside agency finding if supported by substantial evidence

2. Other in general

a. Clearly erroneous – appellate judge may reverse if it is firmly convinced that the agency’s finding of fact were wrong

b. “Scintilla” rule – agency determinations upheld if supported by “any basis of fact” – limited review

c. Not Reviewable – agency findings of fact are binding on reviewing court – only legal conclusions are reviewed

3.  Con Ed. v.NLRB – 1938

a. Sets forth Substantial Evidence Test

i. Substantial Evidence = “such relevant evidence as the reasonable mind might accept as adequate to support a conclusion”

ii. Very deferential to agency decisions –even if not agree, must affirm if reasonable

b. Post – Con Ed
i. Problems where there was also evidence detracting from agency’s findings

ii. Problems where ALJ makes findings of fact contrary to agency’s findings

4. Universal Camera Corp. v. NLRB – 1951

a. Adds to Con Ed test

i. Court must consider both the evidence that supports the finding and the evidence that detracts from it = whole record

b. Still very deferential, but court looks at whole record

c. Agency’s findings of fact, not the ALJ’s, are deferred to

i. BUT, ALJ findings are still part of record, so considered as evidence

5. NLRB v. Hearst Publications – 1944

a. What is an employee – Nat’l Labor Relations Act provides many safeguards for employees

i. Newsboys want to be employees, so can unionize = if so, H’s actions illegal, if not, H is fine

b. 4th Cir. Uses tort law (common law) analogies = matter of law v. matter of fact

i. Agency – fact = are employees; Law = not employees, independent

ii. Set aside agency findings and held as law NOT employees

c. S.Crt: reversed

i. Is it an issue of fact, law or something else?

ii. Deferential Test

1. Court upholds the agency conclusion if it has warrant in the record and a reasonable basis in the law

2. Looks to the Congressional intent in enacting NLRA

a. To provide safeguards to industrial workers

b. To prevent bloodshed in resolution of disputes

c. To balance bargaining power

3. Given Congress’s intent, should newsboys be employees?

a. More of a policy issue then one of fact or law

4. Doesn’t seem to be an issue for the court, but for the agency

a. Defer to agency if it passes the above test

iii. Review of Science-Based Decisions

1. Industrial Union Dept. v. American Petroleum Institute – 1980

a. Benzene case – dispute to permissible levels of toxin

i. OSHA passed standard – low, and API contests b/c so costly

b. Court:

i. OSHA must find that the preexisting level presents a “significant health risk” so that a new, lower standard is “reasonably necessary or appropriate to provide safe or healthful employment and places of employment”

1. This language not in statute

a. But any other reading of the statute would lead to over-delegation of legislative power

2. Plurality doesn’t want to hold statute unconstitutional

a. Wants to force agency to be more rational and selective in its decision making 

3. Scientific findings not for a court to determine

a. Even OSHA couldn’t make an entirely accurate finding

i. Unanswerable question

c. Concur – Rehnquist

i. Statute is unconstitutional

ii. “Politically unaccountable bureaucrats” can’t make “fundamental policy decisions”

1. “fundamental” key, b/c many make policy decisions

2. AND, heads of agencies are politically accountable…so not right

d. Aftermath

i. OSHA issued same rule 7 years later w/ stronger foundation

1. Court just made more difficult and time consuming

ii. How can courts decide these issues? Different approaches:

1. Immersion in substantive issues = court gets up to speed to understand them all (too time consuming)

2. Add procedures to require agency to ventilate issue = make agency fully understand it all (but, if question unanswerable, more not help and is costly)

3. Defer to superior expertise

a. But congress requires courts to review these decisions

4. Science court – proposed every few years, but will never happen

iv. Interpretations of Law

1. Chevron v. Natural Resources Defense Council – 1984

a. Important = courts decide to give great deference to agencies in interpreting their own statutes; whereas pre-Chevron the courts were the ultimate for statutory interpretation – now, if a statute is ambiguous, so long as agency is reasonable (not arbitrary and capricious) then court’s defer to their interpretation

i. Gave agencies a huge amount of power b/c they’re politically accountable

b. EPA decides to change its definition of “source” to lessen process for approval

i. “Bubble” concept – all encased in one bubble

1. “Source” of pollution changed to mean entire factory, instead of each piece of machinery

2. Only go through process if building a new plant

c. Deals w/ statutory interpretation – 2 step process

i. If congress has resolved the issue – made clear how to interpret, then that’s the end of the inquiry = conclusion on law

1. If there is plain meaning to the statute, then agency must follow that plain meaning (as set by Congress)

2. If Congress hasn’t addressed it, than an issue of policy which either Congress can resolve or leave it to the agency –

a. But court’s can’t substitute their interpretation, b/c they’re not politically accountable

ii. If the Statute is ambiguous, the court must uphold any agency interpretation / construction so long as reasonable

1. Court finds EPA’s bubble concept is reasonable

2. To determine if reasonable, can’t be arbitrary and capricious

a. Court determines under State Farm test

d. Strong Deference to agency interpretations when no plain meaning in statute

i. An interpretive rule adopted w/o notice or comment may not be entitled to such strong deference

2. INS v. Cardoza-Fonseca – 1987

a. US long provided asylum to any alien whose “life or freedom would be threatened” if deported

b. US entered treaty extending asylum to any alien with a “well founded fear of persecution” if deported

c. INS says they mean the same thing (life or freedom must be threatened)

i. Congress would not have enacted new statute if they meant same thing

1. “Would be threatened” is objective, while fear is subjective

a. Completely different tests

d. Court looks at step 1 in Chevron, and says courts must apply “traditional tools of statutory construction”

i. Puts interpretation in hands of courts, not agencies

ii. Tools:

1. Plain language rule

2. Statutory goals (Cong. often has many diff. goals)

3. Legislative History

4. Canons of Construction (although for one there’s another)

e. When agency statutory construction is contrary to clear congressional intent (by plain meaning, history…etc) Court must reject agency’s construction

i. Final authority on statutory interpretation is the court

V. Availability of Judicial Review

i. Reviewability

1. Statutory Preclusion

a. Johnson v. Robison – 1974

i. Legislative history is clear that Congress did NOT want judicial review for “alternative service” for conscientious objectors

ii. R wants VA benefits after serving alternative service

iii. Court Applies Avoidance Cannon

1. Statute that precludes judicial consideration of constitutional issues would raise a serious constitutional question

iv. Congress did not want review b/c

1. Avoid burdening courts and agency

2. Keep courts from interfering w/ efficiency of agency decision making

a. These reasons have nothing to do w/ constitutional claims

v. The statute says non-reviewability of the agency decision, not non-reviewability of the statute itself = avoidance of greater const. question

1. Court interpreted as “no review except when constitutional questions”

vi. Aftermath – congress passed legislation that allowed judicial review of veteran’s benefits decisions, and takes tons of time and costs now…

b. Adamo Wrecking v. US – 1978

i. Clean Air Act only allows review if filed within 30 days after rule issued

ii. 30 day limit is OK – BUT, petitioner may challenge on other grounds 

1. Definitional grounds (agency not authorized to issue this type of rule)

iii. Argued that the type of rule really doesn’t fit w/in the Act…outside the scope of agency’s power – so couldn’t argue it as invalid regulation if w/in the scope of power (b/c missed 30 days)

2. Decisions “Committed to Agency Discretion” by law

a. Webster v. Doe – 1988

i. CIA decisions to terminate employees are “committed to agency discretion by law” – APA § 701

1. Court must determine what that means

ii. Court: Agency discretion by law is within § 701 – 2 factors to consider to determine if decision is committed to agency discretion

1. Wording of the Statute – “in its discretion…whenever he shall deem…advisable…”

a. Very unusual wording – leaving it to a personal decision 

2. Context

a. CIA – national security concerns

b. Don’t want nat’l security debated in open court

iii. Reaffirms Robison to allow court to review for constitutional claims

iv. Dissents

1. O’Connor – stay out of CIA business all together

2. Scalia – Not like line of decisions – if congress says no review, then should be no review (anti-Robinson) (even w/ constitutional issues)

b. Hahn and Langevin
i. § 701

ii. FHA decisions granting rent increases are NOT subject to judicial review – statute was silent about availability of review

1. Three factor test by 1st cir. To determine if review available where statute didn’t give a law to apply: 

a. Appropriateness of issues for judicial consideration

b. Is there a need here for review to protect plaintiffs?

c. Impact of review on agency and courts

i. Thus, there is no law to apply

2. 2d cir. Says statute implicitly precluded review

a. There is a justicable standard, there is a law to apply, but b/c § 701, the statute implicitly precludes review b/c didn’t give a law to apply

i. Basically up to Congress – pierce likes this

3. Review of Agency Inaction

a. Enforcement Discretion

i. Dunn – 1962

1. Union sending people to floor to bribe for votes – firm sent spies to record for unfair labor practices

a. Takes info to NLRB to show unfair practices

b. NLRB decided NOT to take any action, despite solid evidence

2. Court:

a. Agency decisions NOT to act are unreviewable exercises of agency discretion

b. Agencies must have discretion of what to pursue – those that cause the most harm, etc.

c. So many reasons an agency may decide not to act – can’t even list to court, so can’t review

ii. Ordman – 1970

1. When agency gives a reason for not acting, and it raises an issue of law, then court can review

a. Ordinarily court can’t review inaction, but when reason given raises issue of law (reading a SOL into the statute)

2. Now agencies just never give reasons

iii. Dunlop v. Bachowski – 1975

1. DOL decision not to overturn union election results is reviewable

a. DOL must give reasons – only 2 are acceptable

2. Court makes distinction of what the statute guarantees… uses strong language about “shall” conduct investigation if corruption in election, and “if … probable cause…”

a. Word of command, coupled w/ a law to apply (so not mere policy statement)

b. Private Rights – to protect individual running for office; 

c. Public Right – to protect public at large, and prosecutor must take action to protect public

d. Since it is a private right being protected, then DOL must present reasons for inaction

3. Pierce not like this distinction b/c says all statutes are both private and public

4. S.Crt said must present reasons, but not need hearing – take too long (b/c private right and word of command and law to apply)

iv. Heckler v. Chaney – 1985

1. Anti-death penalty people say can’t use lethal injection b/c FDA not approve drugs for that purpose

2. Does FDA need to conduct investigation to determine if drugs safe and effective for that purpose?

a. DC Cir says presumption of reviewability unless clear and convincing evidence (Overton Park) BUT:

3. S.Court:

a. Presumption of Unreviewability for agency inaction (not investigating)

i. Analogy to prosecutorial decisions, police dept. discretion…. 

ii. Don’t have resources… court not capable to determine or second guess agency decision

b. Presumption can be rebutted only by a Statute or Legislative Rule that couples the language of command with a justiciable standard

i. Cites Dunlop but pierce not think fit

c. Policy statements do not create law – only statute and legislative rule give law to apply

i. Policy statements are not binding; 

ii. Now many won’t issue a legislative rule w/ a law to apply to avoid review – just policy statements 

b. Discretion to Regulate

i. American Horse Protection Ass’n v. Lyng – 1987

1. Refusal to initiate rulemaking is a reviewable inaction

a. Much less frequent for an agency to NOT initiate, then to take no action

b. Often based on legal grounds

c. APA § 553 requires agency to receive and consider petitions for rulemaking and must give reasons for denying petition

i. Suggests Congress intended reviewability

ii. Court’s not imposing any new burden on an agency

2. All circuits addressing this issue have held same

3. Review is always available, but very rare that plaintiff wins

a. Won here:

i. USDA had no evidence of reasoned decision making and didn’t follow its own explicit course of action

b. B/c agencies want to prevail, their reasons for denying review are geared towards typically discretionary examples

i. Inadequate resources

ii. Other, urgent issues

iii. Say still under consideration – they’re studying it

ii. NRDC v. SEC – decision not to issue a rule AFTER conducting rulemaking IS reviewable – already spent resources…

ii. Timing 

1. Requiring Final Agency Action

2. Agency action is reviewable NOW if:

a. Final agency action

i. Agency’s last word on the matter

ii. Has legal effect

b. Ripe for review

c. Exhausted all administrative remedies

i. Petitioner must overcome all three, plus it must be reviewable in first place

3. EDF v. Hardin – 1971, EDF v. Ruckelshaus – 1971 – NO longer good law

a. DDT pesticide cases – 

b. EPA made Cancellation process = elaborate, long procedures – weigh the cost and the benefits

c. Suspension Process could be used

i. Few procedures

ii. Short

iii. Imminent Hazard

iv. Usually file it at the time start the cancellation process

d. When an agency initiates a cancellation without an emergency suspension, is that lack of suspension a final agency decision, subject to review, or is it an interlocutory decision?

e. Court

i. Agency Decision not to have an emergency suspension was a Final Order

1. Decision not to act was equivalent of an order denying relief

2. Issue of “imminence” of the threat was finally resolved

ii. 9 types of decisions available to agency:

1. Decision to Initiate Cancellation Proceeding

a. Not final b/c just starting – not reviewable

2. Decision NOT to initiate Cancellation Proceeding

a. Arguably Final – w/ legal consequences

i. Could be doing more research though

ii. Ruckelshaus – reviewable, but no workable standard – not real judicial standard

b. Chaney changes – Agency inaction is NOT reviewable

3. Inaction altogether about cancellation (Harding)

a. Final decision – but inaction not reviewable (Chaney)

4. Decision to have an Emergency Suspension

a. Courts are Split if final

b. Final – last time to apply whether imminent hazard; end of suspension proceeding

i. Immediate legal affects

c. Not final – no record for review; court could order to conduct an expedited oral evidentiary hearing allowing all parties to participate to create a record – defeats purpose b/c takes too long

5. Decision not to Suspend – 

a. Cir Split

b. Final – started cancellation w/o suspending…; same arguments as decision to suspend

i. But same problems w/ reviewability

c. Not final, could later decide to suspend if want

6. Inaction after petition to suspend

a. DC Cir. Same as not suspending and final (Pierce thinks is ridiculous b/c nothing to review)

b. Not final b/c not reviewable and unworkable (Chaney)

7. Decision to Cancel, after cancellation proceeding

a. Final and reviewable – elaborate record

8. Decision NOT to cancel, after cancellation proceeding

a. Final and reviewable – elaborate record

9. Inaction about the cancellation after initiation of proceeding

a. DC Cir says no final action b/c functional equivalent of saying no – but same as under 6, where ridiculous b/c no record, nothing to defend

b. Unreviewable

f. All about Agency Delay

i. Potential Remedies - § 706

1. Court can order agency to act if action has been “unreasonably delayed”

a. But so many reasons for delay possible: resources, procedures… hard for court to step in, doesn’t solve problems and agency still might not be able to act

2. Statutory Deadlines

a. Congress can set deadlines on agency action

i. Congress not know priorities or problems; wouldn’t work

ii. When litigated, Courts end up saying agencies can impose own deadlines

4. Dalton v. Specter – 1994 – 

a. Commission proposed list of military bases to be closed, President had to say yes and Congress said nothing – so going to close

b. Statute silent on reviewability

c. Court

i. Unreviewable under APA b/c President not an agency, and Pres final say

1. Not have legal effect until Pres. acts, so not a final agency review

ii. Agency action has no legal effect and carries no direct consequences

iii. President action may be open to non-APA review, but congress committed it to his discretion

iv. Can’t review any of it

d. Concur – Statute implicitly precludes review under § 701

iii. Ripeness

1. Prevent courts from getting tangled in abstract disagreements of administrative policies

2. Abbott Labs v. Gardner – 1967

a. FDA issues “every time” rule - include generic name on drug

b. Old rule

i. Can’t challenge rule until break it and suing under enforcement 

1. Bad publicity for drug co; agency like it

c. New Rule 

i. Once rule is issued can sue for declaration whether it’s valid

d. Ripeness defense by agency rejected  - issue was ripe for review

e. Three part Test deciding whether any rule is ripe for review before its application

i. Did Congress intend to forbid pre-enforcement review?

1. Presumption of Reviewability

2. Congressional intent to preclude review had to be demonstrated by “clear and convincing evidence”

ii. Is issue appropriate for judicial resolution at this time?

1. Would court be more able to decide later?

iii. Would P suffer hardship if review deferred?

3. Toilet Goods Assoc. v. Gardner – 1967

a. Rule that FDA inspectors need to be given free access to plants; if not, co. certification taken

b. Rule NOT ripe for review

c. Court applies Abbott test:

i. Congress did NOT intend for pre-enforcement review

ii. Not ripe for review b/c judiciary NOT have a record to review – Issue of Law and can only be evaluated in a particularized application – dependent on facts of the case - otherwise would take too long

iii. No hardship to Π b/c certification halted – POOR reasoning pierce says – court should not have addressed this issue b/c it clearly failed issue 2

d. Many cases congress intends pre-enforcement review; but often, no record for the court to review – need particularized facts

i. Court needs the record to determine if rule arbitrary and capricious

ii. Agency must have responded adequately to all the comments on rule

iii. Led to expensive long rulemaking process

4. Abbott made rulemaking long and burdensome and expensive – chipped away at

a. Reno v. Catholic Social Services – NO hardship, benefit rules not ripe at pre-enforcement

b. Thunder Basin – Try to get pre-enforcement – in statute congress provided explicit alternative for review, so intend NO pre-enforcement review

i. Big difference and weakens Abbott
c. Illinois Long Term Care – challenged first prong of test

i. Did congress intend to authorize pre-enforcement review? Rather then did Congress intend preclude it? – presumption of non-reviewability

iv. Exhaustion of Administrative Remedies

1. Challenger must exhaust all their remedies before can get judicial review

2. Myers v. Bethlehem Steel – 1938

a. NLRB issues rule over BS – BS challenges NLRB jurisdiction (says not interstate commerce)

b. Court

i. Agency has initial decision if there is jurisdiction or not

1. Previously, agencies never able to solve constitutional issues (like jurisdiction)

2. Now courts say agency makes all decision, and court will review after everything is final

ii. BS must first go through all agency remedies before bringing it to court

3. McKart v. U.S. – 1969 – Best case why exhaustion doctrine so important

a. Sole surviving son exempt from draft, if fill out form – didn’t, and then didn’t go when drafted – arrested

b. Court 

i. Excuses the son’s lack of exhaustion b/c reasons for doctrine:

1. Avoid interruption of agency decision making process

2. Allow agency to develop facts to resolve factual issues

3. Allow agency to exercise discretion and to apply expertise

4. Efficiency – avoid burdening agencies and courts w/ multiple appeals

5. Respect agency autonomy

6. Deter parties from sand bagging agency

ii. Excuses the doctrine here b/c these six reasons aren’t so important 

iii. And any opportunity to exhaust remedies has past … too late

1. Hardship of going to prison is harsh

4. McGee v. U.S. – 1971

a. Similar to McKart, but conscientious objector failed to fill out card

b. Court

i. P did NOT exhaust all remedies, and six reasons are important here

ii. Agency’s gathering of facts / analysis and expertise are necessary

5. Darby v. Ciseros – 1993

a. APA § 704 – Congress wrote to narrow scope of exhaustion doctrine, so that trumps court / agency common law reasoning

b. Final and ripe actions are reviewable unless statute or rule requires resort to intra-agency review (§§ 702, 704)

i. Applies only to intra-agency review 

ii. It is the Power of the agency to determine if intra-agency review is mandatory or optional

c. If intra-agency review is not required by organic statute or agency rule, then P may seek review w/o having exhausted that administrative remedy 

b. Standing

i. If action is reviewable under timing doctrines (final, ripe and exhausted remedies), does P have proper standing?

ii. Sources

1. Art. III

2. Statutes – APA and agency organic acts

3. Prudential and Judicial considerations

iii. Law prior to Assoc of Data Processors – 2 lines of cases

1. Alexander Sprunt & Son – 1930

a. In order to get to court to challenge an agency action you must show that the action violated a legal right of yours – strong

i. Virtually no one (consumers, environmental groups…) satisfied

ii. This is really a merit issue and should be determined after the case heard – come out at the end

iii. Forces court to make cursory and hasty summary of case at the start

b. Legal Wrong Test

2. Sanders Bros. – 1940

a. FCC received application for license and issued it, then SB, a competitor, challenged the issuance b/c legal right to be free from adverse competition

b. FCC statute allows for anyone “adversely affected or aggrieved by FCC Act can challenge”

i. Court

1. SB not have a legal right that is being violated, BUT, FCC statute created standing so SB can challenge it

a. SB able to intervene on basis of adverse economic interest

ii. Congress has obvious interest in having statutes enforced, so dispersed power rather then just to atty general

1. Private Atty General theory of standing – Congress gives atty general to enforce statutes, but instead “deputizes” this power through statute so private litigants can enforce it

c. Broadens the Legal Wrong Test in Alexander
iv. Standing since…​from rights to injuries

1. Assoc. of Data Processors – 1970

a. Two Prong test for Standing – Injury in Fact and Zone of Interest

i. Party must have suffered “injury in fact, economic or otherwise” 

1. Caused by the challenged agency action AND is redressable by the court

ii. “Interest sought to be protected by the petitioner must be arguably within the zone of interests to be regulated or protected under the statute” APA § 702

1. Must look at the statute under which action is challenged to determine what rights are intended to be protected

2. Zone of Interest Test

b. Zone of Interest - Became new framework for anyone who challenges – court wanted it to be highly permissive and easy to meet – evolved…

2. Clarke – 1987 

a. Zone of Interest Test = Not intended to be especially demanding

i. Only to prevent when P’s interests are so marginal and it seems silly

ii. Not need to prove that statute was intended to benefit P

3. Air Courier Conf. – 1991 

a. Puts some restrictions on Zone of Interests – reads out “arguably”

b. Now must prove specific congressional intent to benefit P’s class

4. Nat’l Credit Union Administration – 1998 GOOD LAW TODAY

a. Put back in “arguably” – returned to a fairly permissive test

b. No need to prove specific intent to include P’s class if statute does actually benefit P

v. Associational Standing

1. Association has standing if: (Washington Apple Advertising)

a. Any member has standing 

b. Interest asserted by organization is germane to purpose of organization

c. Relief requested does not require participation of individuals

i. Not so much issue in admin law cases

2. Sierra Club – 1972

a. No standing just for liking the environment – just b/c the group wants to protect it…

b. Must meet the test – “economic or otherwise” can include aesthetic injury, but still need actual and real injury, not just the special interest of the group

3. UAW v. Brock – 1986

a. Reaffirmed Washington Apple Test

vi. Constitutional Article III test

1. Test

a. Injury in Fact (economic or otherwise)

i. Must be particularized; can’t be general or abstract or shared by many

b. Caused by agency action 

i. Some nexus between agency action and injury

c. Redressable by the court

2. Richardson – 1974

a. During Vietnam, taxpayers / citizens want to know what CIA spending money on

i. Based on Constitutional claim that CIA provide accounting

b. Injury is too general, not particularized – shared by many

c. Such a small injury to taxpayer to show even nexus to agency action

3. Akins v. FEC – 1997

a. Similar case, opposite holding

b. Election laws about information of political organization given to public – wants to designate a group political so information is released

i. Court

1. Congress confers, by statute, a right to know about money given by political organizations – if that right is denied, a legal injury occurred

2. Not abstract – right to an informed vote, right conferred by statute – but is shared by many

a. Judicially cognizable injury is “lack of information” – not to genera

3. Shared by many not on list so long as it is a right conferred by statute

4. Schlessinger – 1974

a. Law – illegal for member of one branch of gov’t to be a member of another branch (members of Congress also in reserves…)

b. Injury is too general, too abstract – really a policy issue

5. Havens – 1982

a. Unlawful to discriminate in housing based on race – private class action

b. Testing Case – injury of not getting housing – but if a test case, is there a real and actual injury?

c. Court

i. Recognized true injury, even though ‘testers’, b/c deprived of true information based on your race

6. Allen v. Wright – 1984

a. Discriminatory tax on schools that discriminate by race

i. Problems w/ enforcement = IRS not enforcing laws…

b. Standing argument based on black kids injured b/c white schools subsidized

c. Court

i. No Causation by agency action – 

1. No proof of direct, exact effect of THIS law 

ii. Clear court just defers to IRS, and not want citizens interfering w/ IRS enforcement

iii. Bullshit b/c there is an injury and caused by this law

7. Linda S. v. Richard D. – 1973

a. Mother does NOT have standing to challenge TX for not enforcing Federal statute about child support

i. No causal link

ii. Not know if remedy

1. Doesn’t mean father would start paying it

iii. Bullshit b/c denying criminal law has any affect…

vii. Environmental Standing

1. Sierra Club

2. National Wildlife Federation v. Lujan – 1990

a. First big change since 1972 – Federal gov’t started Land Classification Program – limits scope of action

b. Statute allows review of final agency Action, but NO statute authorizes review of a Program 

i. Need to go action by action…

c. NWF challenges one particular re-classification – tries to prove member standing

i. Member says “sometimes uses land in the vicinity of …” has contact w/ nearby land

d. Court

i. Agency program is not an agency action – so need to challenge specific agency action

1. No standing here b/c challenging program…

ii. Geographic Proximity Requirement

1. Immediately adjacent land is sufficient for standing

3. Lujan v. Defenders of Wildlife – 1990 

a. All environmental statutes create a cause of action for citizens to enforce

b. Endangered Species Act – money given to foreign lands to build and may be lands w/ endangered species … P say ‘no, can’t give money’

c. Court – no injury in fact

i. Requires Temporal Proximity

1. Still good law 

2. Can’t be vague about “future plans…don’t know…”

3. How set? Need more then “sometime…”

ii. Rejects Nexus Theories

1. Ecosystem nexus – complicated, ripple effects in world…

2. Animal nexus – loves animals and wants to see…

3. Vocational nexus – job is studying animal…

4. Court doesn’t buy any of them – scalia “shared by all”

iii. Introduces argument based on “Take Care” clause in constitution (no longer good)

1. No one really knows what clause means: injuries to public only redressed by Pres. / Exec??? – so congress can’t give to citizens

iv. Introduces new redressibility rules (no longer good)

1. Scalia: even if US pulled funding, might still do project

2. Too speculative, not known…

d. Not gel w/ earlier decisions that usually give broad permissive readings of injury in fact tests and defer to congress

e. NO one really know what law is…. Compare w/Atkins where shared by all not mean precluded…

4. Bennett v. Spear – 1997 

a. Farmers challenge environmental action b/c affect water flow - irrigation

b. Farmers have standing b/c injury as result of reliance on water flow

i. Inconsistent w/ Lujan – potential effects…

5. Steel Co. – 1998

a. Toxic chemicals disposed of - no disclosure of what toxic chemicals, rule said must disclose so people know what to prepare for = clear injury in fact

b. NO redressibility  - 

i. After suit filed D voluntarily complies and discloses the chemicals

ii. Civil Penalties go to treasury and not individual, so court can’t do anything for the individual (statute doesn’t provide for anything)

1. Dicta – can court redress most environmental claims?

2. This is silly though b/c virtually no civil actions can be heard then b/c once D complies, no injunction needed to redress

6. Laidlaw – 2000

a. D violated numerous environmental…but then in end complied w/ all

i. D argues no standing b/c no injury in fact

ii. P shows dead fish seen, etc… D says dead fish not from them

b. Court

i. Limits Steel Co. to “wholly past” actions – not when ongoing or chance of reoccurrence (like here)

ii. Defines injury as “reasonable fear” of harm: just establish reasonable fear, ok even if unjustified fear

iii. On going violation (injury of reasonably fear) can be redressed by civil penalties to deter

c. Currently: so long as P has geographic and temporal proximity, standing will probably be found…unless court not want to meet merits and congress hasn’t made clear it wants court involved

VI. Legislative Connection

a. Statutory Vagueness and its Antidotes

i. The Nondelegation Doctrine

1. All legislative power is vested in Congress 

a. Congress can’t delegate legislative (policy & rulemaking) power

2. Idealists

a. Congress inherently works to protect the public

3. Cynics

a. Congress is obsessed with power and re-election only

b. Doesn’t care about the public

4. Realists 

a. Congress uses disinterested insight

i. Can’t use democratic process to determine every issue

5. Court enforcement of the doctrine

a. Only two statutes have been held unconstitutional

b. Court changes the test every time it comes up, so as to hold statutes constitutional

6. Brig Aurora – 1813

a. Delegation to President the “determination of factual predicates” to which apply a legislative policy - okay

b. Later changed to allow an agency to “fill in details of a policy”- 

c. Again changed to allow Congress to “provide an intelligible principle” to guide policy making and the rest can be delegated

i. Delegations must be “just and reasonable” in the “public interest” and for “public convenience / necessity”

1. Current rule

7. Panama Refining – 1935; Schechter Poultry – 1935 

a. Only case where delegation deemed excessive and unconstitutional

i. Haven’t been followed, but haven’t been overruled

b. Statute authorized President to create boards re standards of oil and chickens

i. National Industrial Recovery Act

ii. Boards made up of private citizens in these markets (essentially a cartel) 

c. Violation of doctrine b/c insufficient legal standards

8. Amalgamated Meat Cutters v. Connally – 1971

a. Economic Stabilization Act – Congress confers to President power to control all wages and prices for all US economy – President may use standard for equity (or may not…)

i. No express standards, just give all discretion to President

b. Court: Reasons to Uphold delegation (shaky)

i. Effects foreign relations – that area always allows Congress to give power to President

ii. Can apply standard used during WWII

1. Conditions of economy SO different, ridiculous to use same…

iii. Statute implicitly incorporates fair and equitable standards

1. But where?

iv. Procedural safeguards

1. Really nothing…§555 = minimal safeguards, there are no substantive standards so procedures mean nothing…

v. Judicial Review

1. Worthless w/o substantive standard to apply

vi. Agency can establish its own standards that courts then apply

1. BUT court can NOT compel an agency to use rulemaking instead of ad hoc adjudication 

2. Agency not have to create standards…

vii. Limited Duration – can’t extend w/o affirmative action by Congress and President

1. Exactly what happened though! Congress extended temporarily and adding more restrictions each time…key – only legitimate one

c. Movement to reinvigorate non-delegation doctrine b/c outraged by this… Modern Proponents – Lowi, Ely, Friedman, Rehnquist (in Benzene concurrence …)

d. To what extent does Chevron respond to the concerns?

i. Judges defer to agencies when agencies adopt policies under ambiguous statutes

1. When congress confers broad power to agencies, then conferring discretionary power to them…and agencies = Pres.

ii. Agency heads are politically accountable b/c they work for the President

1. Gives Congress disincentive to confer power to agency, i.e. executive branch (other party not want to give power to Pres.)

9. Sunray Drive-in Dairy v. Oregon LCC – 1973 (state agency/case…)

a. Oregon legislature passes statute to create liquor licensing board, and gives standard: issue license ONLY if required for public convenience and necessity

i. NOT need to write an opinion about it… so not know why decisions made… P denied license w/o hearing

b. State case so able to treat differently and get the board’s decision makers on the stand

i. All decision makers gave different, inconsistent reasons for denying

ii. NO clear standards at all

c. Court forces the agency to create standards (Can’t happen in Federal system under Chanery (agencies have discretion to use adjudication instead rulemaking) (Bell Aerospace))

i. No body can challenge if not know the standards decisions based on,

ii. Court can’t review w/o standards 

iii. Board can’t make consistent decisions

iv. Legislature not know if board carrying out mandate b/c no standards

1. Public sure can’t

b. Legislative Veto

i. INS v. Chada – 1983

1. Immigrants can stay, but Congress has X days to veto decision of agency to let immigrant stay – Congress vetoed here

2. Court

a. Legislative Veto Violates Bicameralism and Presentment

i. Opinion broad enough = all legislative veto wrong!

ii. Only way Congress can bind the people is through bicameralism AND presentment – so all legislative vetos are out

b. Who actually had power as a result of the legislative veto?

i. Agency decision were protected by bicameralism and presentment

ii. Veto too powerful w/ massive effects b/c conferred power to individual members of congress – any strategically placed member of congress could control agency decision by veto threat

c. What were its incentive effects?

i. Gives congress members great power, weakens agencies (agency heads) and emasculates white house and empowers leadership of congress

3. Congressional Review Act of 1996 – creates a legislative veto, by using bicameralism and presentment – passing a resolution – no real effect

a. Clinton used once, Congress and Bush not like

c. Delegation of Adjudicatory Authority

i. In general

1. Can an agency adjudicate a dispute involving individual rights?

a. Art. III – court resolves disputes…

b. 7th Amen right to jury trial…

c. Court starts drawing distinction between public and private rights

i. Agencies can resolve NEW public rights, but not private

ii. Common law private rights only resolved by the court

ii. Crowell v. Benson – 1932

1. Determine if Private Right or a Public Right dispute

2. Congress can authorize only to administrative agencies to hear public rights disputes

3. Courts can only resolve private, common law disputes… BUT 

a. Judicial review satisfies Art. III

4. Agencies can adjudicate ALL now

iii. Northern Pipeline – 1982

1. Congress assigned certain types of cases to bankruptcy courts – not Art. III courts

a. Violated Art. III requirements

iv. CFTC v. Shor – 1986

1. Majority – CFTC can adjudicate private rights – b/c 

a. Narrow jurisdiction

b. Large Pragmatic advantages

c. Petitioner waived his right to an Art. III court

2. Effective overrules Northern Pipeline
3. Key question: does agency adjudication supplant the essential or core functions of Art. III adjudication

4. Dissent

a. Only Art. III court can adjudicate a private right

b. Any claim with a common law antecedent is a private right

i. What was said in Northern Pipeline….

v. Thomas v. Union Carbide – 1985 adjudication of private rights ok

vi. Granfinanciera v. Nordberg – 1989 7th amend issues; can’t adjudicate private rights…

1. All four opinions are totally inconsistent….

d. Statutory Precision and its Consequences​

i. General

1. Implementing Agency may not explicitly exempt any case that exhibits the specified criteria from the prescribed consequences, even if those consequences seem wholly unreasonable in that case

2. Agency cannot, w/o legislative change, respond to new knowledge or changed political circumstances to modify the policies embodied in ill-fitting or outdated statutory instruction

ii. Irrebuttable Presumptions

1. DOA v. Murry – 1973

a. Woman stopped getting food stamps b/c ex-husband claimed son as dependent

i. Passed b/c rich college students were getting food stamps

b. Congress trying to measure need, but the factual surrogate used was faulty

c. Court

i. Factual surrogate must be “necessarily or universally true” – 100% correlation between what you’re trying to measure and the rule

1. Would virtually eliminate ALL statutes…all some faulty and not 100%

2. All under inclusive and over inclusive

d. This no longer good law

e. Concur – Congress should have told agency to determine w/ discretion

i. Stupid b/c agency would have to have hearings for everything…take forever, no one get aid

f. Statutes delegating power to agencies can be faulty in one of two ways 

i. Too broad 

ii. Too specific

iii. Delaney Clause – 1958 

1. Food additives, color additives, pesticides, residues… Cannot be used – anything to have caused cancer in man or animals….50% tested on animals

a. Carcinogenic – when first passed, only 4 things… now half of everything…

2. Saccharin Ban Moratorium – 1977

a. FDA banned saccharin after show it caused cancer in rats…but such minimal risk, and ridiculous reports…

i. Congress mad and passed statute to over turn this one ban

b. Congress makes FDA choose between additives with minimal risks

i. If two both so low, still must choose lowest one

ii. Now can find any level of carcinigen… huge burden on FDA

3. Public Citizen v. Young – 1987

a. FDA tries to say there is a de minimis exception to Delaney Clause, but clear language that there is NOT

4. Les v. Reilly – 1992

a. No de minimis exception in clause – pesticide residues in processed food… and fruit, etc. all count as “food additives”

5. Amendment to Federal Insecticide, ….

a. Food Quality Protection Act of 1996

i. If ban pesticides, price of fruits and vegetables goes way up

1. People stop buying and will eat fast bad food and public health will plummet

a. Worse then w/ some pesticide residues…

ii. Congress excluded the pesticide and the rest of the clause still stands…

e. Pervasive Techniques of Legislative Control

i. To control agencies, Congress uses statutes:

1. General Statutes

a. Apply to all agencies

b. Indirect, but huge, effect

2. Agency organic acts

a. Have direct on individual agencies

3. APA

a. Notice Provision – allow Congress to get involved in rulemaking process –

i. Gives Congress way to have a little more control

ii. Notice alerts Congress to agency actions

4. FOIA

a. Gives Congress way to know everything that’s going on within agency

b. Agency must submit all to public disclosure

5. NEPA

a. Environmental impact statement required b/4 agency takes any “major action” that may significantly affect the environment

b. No substantive content

c. Procedural statute

d. Greatly shapes agency decisions 

i. Intended to increase awareness of the environmental consequences of govt’ action

6. Civil Service Act

a. Firing civil servants… keeps cong in the know

7. Allocation of litigating Authority

a. Does agency have power to request cert or argue b/4 the S.Crt – only some do

b. 50/50 agencies allowed to litigate on own, others go to DOJ

i. Included in agency organic statute

8. Allocation of Monies

a. Congress has control over money – can refuse to give it to agency if not like their policies

9. Confirmation Process

a. Over all officers – must confirm agency nominations – congressmen w/ constituency that cares will make agency do what say or won’t confirm…

10. Oversight Hearings

a. Indirect but substantial affect

11. Casework

a. Congressmen’s Constituent service programs

b. Extraordinarily powerful

ii. Limitations on Congress’s Power and Influence over agencies

1. Constitution


a. Due Process, bicameralism and presentment

2. Chada – no legislative veto – reduces congress’ power

3. Pillsbury – 1966

a. Oversight hearing

b. FTC had decided against P – but Dist court rev’d b/c congress had interfered too much

c. Courts can put limits on legislature’s involvement in oversight activity

VII. Executive Supervision

a. Presidential Control and Influence over agencies

i. Constitution not entirely clear about President’s role

1. Provisions

a. Take Care Clause – not clearly defined and highly debatable

b. Opinion and Writing clause – also not clear

c. Appointments Clause

b. President’s Power to appoint and remove Administrators

i. Controlling Congressional Attempts to Appoint and Remove Administrators

1. Buckley v. Valeo – 1976

a. 1st effort by Congress to enact Campaign Finance Reform… elaborate statute and half OK but half unconstitutional

i. All happened in wake of Watergate

b. Federal Election Campaign Act – committee created to enforce – 

i. 6 members – 2 appointed by Pres, 2 by House majority leader, 2 Senate majority leader

ii. Violation of appointments clause

c. All working in gov’t officer, inferior officer, or employee

i. Must determine difference – President appoints officers w/ some help of congress, and appoints inferior officers on own (head of dept. can or court of law too)

ii. Congress can’t appoint officers or inferior officers

iii. Determine Officers – compare to Civil Rights Commission (which was OK even though same appointments…)

1. Power to issue legislative rules (same binding effect as statutes)

a. FEC can, but CRC can’t

2. Power to adjudicate disputes w/ formal binding effect

a. Go to courts to enforce its statute – purely executive and can only be delegated by president not congress

3. Probably different if only investigative and informative powers like CRC

d. Tax Court example

i. Chief judge appoints special judges to adjudicate….is it a court or an agency – either way, ok, if department or court of law b/c head of department or court of law may appoint inferior officers… 

1. Court not clarify how to distinguish

2. Bowsher v. Synar – 1986

a. Congress assigned functions to Comptroller General  - violated SOP

b. History of Spending Power

i. President used to have broad power and discretion, b/c congress determined appropriations but only a few big broad headings, and President not have to spend the money…

ii. Now, all broken down to a ton and ton of specific areas and congress mandates that president must spend all - - takes away all discretion and power in president = no flexibility

1. Harder for Congress and budget and deficit grew…

c. Graham –Rudman  Act set up

i. Find someone to figure out how to get deficit to 0 – must project what deficit would be and then reduce it to get it down…leaving just a few things off limits

1. Then separate all (defense, domestic spending, etc.) by %

2. Whose responsibility to determine all of this?

ii. Comptroller General instructed to do it

1. Appointed by President, term of 15 years

2. Only removable through legislative process

a. Either at will or for cause

3. Violates SOP-

a. Comptroller General is agent of Congress b/c Congress can remove him from power, so ultimately they’re the boss

b. Spending is an executive function – Congress can’t delegate power to spend (fixing the budget) to themselves (the comptroller general)

i. Pierce – hmmm, textually, spending is for congress…appropriations…

d. Concur- Pierce likes

i. Comptroller General is agent of Congress

ii. Congress can only act through bicameralism and presentment

1. No unilateral acts by Congress

2. Giving power to CG circumvents the bicameralism and presentment b/c unilateral….

3. Chada 

iii. Congress can’t delegate power it doesn’t have

e. Dissent

i. Function assigned to CG does NOT involve policy making or exercise of discretion – just numbers (Pierce NO)

ii. CG is NOT an agent of congress 

1. Congress never attempted to remove – big process

a. BUT then who is his boss??? Independent??? No!

ii. Congress’ Power to Regulate the President’s Relationship w/ Administrators

1. What makes an agency independent?

a. Existence of a “for cause” limitation on the President’s power to remove the agency’s heads is the only distinction between independent and executive agencies

b. Independent agency run by not 1 head but collegial body of commissioners

i. FTC independent b/c 5 commissioners serving set terms and only can be removed ‘for cause’

ii. Rare

2. Myers v. US – 1926

a. Congress enacted statute that President can’t remove w/o consent of senate – must remove same way appoint…

b. President fired postmaster – statute is unconstitutional and removal OK

i. Congress can’t interfere or restrict in any manner the President’s power to remove officers at will

c. Modern meaning: Congress can take action that has formal binding effect only by following procedures set forth in constitution for enactment of legislation –bicameralism and presentment – and can’t circumvent this by giving power to self – can’t give self role in executive branch (veto power for self)

3. Humphrey’s Executor – 1935

a. President removes head of FTC – no, can only do w/ ‘good cause’

b. Distinguished Myer b/c here not just purely an executive agency, but independent (quasi-judicial and quasi-legislative) 

i. Agency charged w/ no policy making, but charged w/ enforcing Policy of the Law

c. Congress can limit President power to “for good cause” when not purely executive agency, but agency that works predominantly for congress

4. US v. Weiner – 1958

a. War Crimes tribunal w/ officer by statute – statute silent to the removal, term served…

i. Officer to resolve claims in accordance w/ the law

1. Adjudicatory nature of task

a. Apolitical, independent judgment

ii. Not a political position, so NOT purely executive

b. Independent agency and statute read to imply that removal may be limited by “for good cause”

i. Want to keep out of plenary presidential control – insulate agency head

c. Not good law anymore to insulate – but rest ok; although court might read statute different today (it was all inferred b/c statute silent)

5. Morrison v. Olson- 1988

a. Whether removal restrictions impede the President’s ability to Perform his Constitutional Duty – impermissible burden test

b. Independent counsel statute – if AG authorizes, then 3 judge court appoints

i. Must follow AG policies and removed by AG for cause

1. “Cause” never defined by court

a. Refusing to comply w/ President policy decisions?

ii. Statute insulates IC from President’s control

c. Statute creating is OK – head of court may appoint:

i. IC is an inferior officer

1. Limited Scope (only investigates one allegation)

2. Limited Term (till task done)

3. No policy making role

4. Must comply w/ DOJ policies

5. Inferior to AG

ii. Insulating from President does NOT interfere w/ President’s Power or Control over the executive branch – justifiable to insulate

1. Plenary control of independent counsel is not central to President’s ability to control executive branch

a. Not that important

2. No attempt at congressional aggrandizement

a. Congress not trying to give self power

i. Just taking some from president

b. Scalia thinks President can’t protect subordinates from congress now

3. President retains some control over independent counsel

a. IC at will of AG, who is at will of President

b. DOJ policies in control of President

i. Politics keep President from exercising …

d. Dissent – Scalia

i. Prosecution has “always and everywhere” been an executive function

1. Bullshit though b/c prosecutions always handled differently, even by founders…ad hoc, private atty…

ii. An alternative model of gov’t

1. How address gov’t corruption… uses Watergate example of why don’t need one – system works as is

2. Many think he’s right – best point in opinion – why no longer have an IC statute

iii. Court eliminated the prior fuzzy limit on congressional power without announcing a new limit

1. Will lead to aggrandizement

2. Congress could impose any limit on President’s power to remove

a. Contrary to SOP

3. BUT, majority does have limits on what can do…

a. Position w/ no policy making power

b. Valid reasons for wanting IC who is investigating President out of President’s control

c. Executive Authority to Direct Agency Policy

i. Youngstown Sheet &Tube – 1952

1. Jackson’s Concurrence – 

a. When President acts under authority delegated by Congress, power at its apogee

i. Not unlimited, but broad

b. When President acts in a legislative vacuum, his power is uncertain (but still may by valid)

i. In re Neagle – President empowers US Marshall to protect a Justice and the Marshall killed an attacker, Pres acting purely in executive power

ii. Veto power, pardon power

c. When President acts in a manner inconsistent with the legislature, his power is at its lowest ebb

i. Not per se invalid though

d. Presidential Control of Bureaucracy

i. General

1. A certain amount of presidential control over agencies is necessary to make the court’s holding in chevron true

a. That courts are to give deference to agency decisions b/c they are accountable to the President

2. Two types of Control by President

a. Ad hoc

i. Executive branch higher-ups informally direct agency heads

1. Phone calls, informal meetings, etc... subtle conversations…

b. Systematic

i. Through Executive Orders

1. Much more common

3. President and Congress, though legally and practically constrained, exercise extensive control over agencies

ii. Executive Order 12,291

1. Reagan

a. Most control ever exerted over agencies by President

2. Bush let stand

3. Clinton issued 12,866

a. No real changes – more words…

b. Added timelines for OMB (Office of Management and Budget) actions

i. Too much agency delay w/ proposed rules

c. Increased transparency of agency process

d. Expanded scope to sometimes apply to independent agencies

4. Bush II issued 13,258

a. Deleted all reference to Vice President

i. Before, VP head of regulatory oversight task force, above the OMB

1. VP resolved disputes w/ OMB and agencies

b. Now, head of OMB head of all

iii. Scope of EO 12,292 / 12,866 / 13,258

1. Only to executive branch agencies

a. Independent answer to Congress, and Congress keeps that control (despite President ad hoc control still…)

2. Only to major rules

a. Not to adjudication b/c ALJ neutral…

b. Rules that will have significant effect in US – otherwise way too many

c. Not apply to interpretive rules or policy statements – no binding effect

iv. Requirements under EO

1. Agency must use cost-benefit analysis as the basis for deciding which actions to take (must be most cost-effective)

a. President can’t always enforce this

i. Not where Congressional statute says agency must rely on something else

1. Delaney clause, etc

ii. EO says “to the extent consistent w/ the law”

1. Thus , statutes can override it

iii. Chevron supports the requirement of cost-benefit analysis

1. Strengthened power of President vis a vis Congress and Court, as well as vis a vis agencies

b. Agency must consult w/ OMB before issuing a major rule

i. Send over cost-benefit analysis, proposed rule and statement of basis and purpose

c. OMB can require (once agency consults w/ it)

i. Deferral of issuance of rule

1. OMB’s strongest power

2. Limitations on that power

a. Congress adds timelines to statutes

i. Where Congressional and Executive timelines conflict, Congressional ones trump b/c legislative process is for Congress, and EO says “to extent consistent w/ law”

ii. Congress uses timelines/ statutory guidelines to control presidential control of agencies (lots of partisan politics)

ii. Consultation w/ other agencies

iii. Consideration of additional data

1. This delays rulemaking

a. Have to issue supplemental issuance of notice for comments on the new data

v. Executive Order 12,498

1. Before issued

a. OMB would review major rules after rulemaking was complete, but before actual issuance of rules

i. Too late in the game

1. Less then 1% of rules changed at this point

2. By the time it gets to OIRA/OMB, is usually pretty solid

2. EO 12,498

a. Requires every agency to come out w/ annual regulatory agenda describing every major initiative for the year

i. Includes more the just rules

1. Focuses on the pre-rulemaking stuff

a. Agencies need lots of information before can even issue a notice of proposed rulemaking 

ii. Tells people what it is planning to do

iii. Includes its calendar

1. When likely to issue proposed or final rule

b. This EO is very burdensome on certain agencies (EPA, b/c very active)

c. Effects

i. Drafters thought it would help OIRA focus on important issues before it was too late

1. In actuality, it caused way too much work, too early in process, b/4 any kinks are worked out

ii. Has had some unintended beneficial effects

1. Members of the public who are affected by agency action (lawyers, public interest groups, etc.) find out info very useful

a. Helps them know what they need to focus on when lobbying, etc.

2. People who run agencies now know what’s going on in the agency 

a. They usually only serve for an average of 2 years, 7 months

i. Lower level folks are less interested in the officer’s agenda than in their own agenda

b. This EO prevents lower level folks from keeping officers in the dark

