ADMINISTRATIVE LAW (PIERCE – FALL 2008)
General 

Administrative Procedure Act (APA)

I. Four types of decisionmaking procedures

a. Formal adjudication (§§ 554-557)

i. Trial-like proceedings 
ii. Only required if statute says, “on the record only after opportunity for agency hearing” ( “magic words”

b. Informal adjudication (§ 555)

i. Majority of agency decisions made through this process

ii. Whenever statute authorizes adjudication but w/o magic words requiring formal, trial-like procedures (§§ 554-557), more informal procedures apply
iii. Much discretion

c. Informal rulemaking (§ 553): Make leg. rules w/ same force/effect as statutes

i. 3-step process: 
1. Publication of notice of proposed rulemaking in Federal Register

2. Solicitation and consideration of industry/expert comments
3. Issuance of final rule accompanied by rationale/reasons
d. Formal rulemaking (§§ 553, 556-557)

i. 4-step process: Notice; comment; issuance of final rule; and oral evidentiary hearing subject to cross examination
II. To determine which procedure to use:

a. Agency’s rules (sometimes not clear or inconsistent w/ statute)

b. Agency statues (in conjunction w/ APA)

c. Rely on Due Process Clause to determine what to use (statutes usually don’t have “magic words” like “on the record after opportunity…”)

i. What person is entitled to b/c of: history & tradition, natural rights, balancing interests

1. Most common is balancing of interests

III. Judicial review (§§ 701-706)

i. § 701: Judicial review provisions apply unless statute precludes it or action is committed to agency discretion by law

ii. § 704: Actions are reviewable if made reviewable by statute or final agency action for which there’s no adequate ct. remedy

iii. § 706: Cts. can strike down agency action that’s A & C, abuse of discretion, not in accordance w/ law, contrary to constitutional rights, in excess of statutory jurisdiction, w/o proper procedure, unsupported by substantial evidence (formal), or unwarranted by facts (in de novo review)

Administrative Adjudication
Adjudicatory Due Process

I. Due Process Rights: Individualized Facts v. Class of Persons (legislative)
a. Londoner v. Denver (Individualized rule enforcement)
Facts: City of Denver passes a notice that agency has determined P’s property has increased in value, and therefore P must pay the increase in property taxes. P demanded a hearing to bring forth and contest evidence. City denied P a hearing and threatened seizure.
Holding: S. Ct. says that City cannot increase an individual’s taxes based on a contested determination that his property has become more valuable w/o providing him notice and some kind of hearing. 
i. Individualized determinations based on resolution of contested issues of adjudicative fact require some kind of hearing. They should be resolved through the adjudicatory process 
b. Bi-Metallic Investment v. Denver (Community-based rule enforcement)
i. Facts: City of Denver notifies resident that his property taxes are to increase due to rising administrative costs.

ii. Holding: S. Ct. holds that Londoner has no application here, b/c Londoner was based on claim that the P’s property had increased in value, and present case is about a tax that is levied on an entire class of persons (generalized leg. facts). Therefore, the P’s claim is more appropriately adjudicated in the political arena (ex. vote governor out of office)

(1) A govt. decision that imposes a burden on a class of persons based on facts that are in the realm of the legislature, does not entitle an individual to the rule of law or due process, but only access to the political process/rulemaking
II. Modern Test (Roth 2-Step) for Determining Entitlement to DP Hearing Rights
a. Step 1: Determine if Due Process Applies: Life, Liberty, or Property Interest
i. Is there a liberty interest?
(1) Prisoners’ rights & liberties
a. Sandin v. Conner (1995) Prisoner was not deprived of a liberty interest when subject to 30 days in solitary confinement on the basis of a determination that he had engaged in “high misconduct.”
i. Before, virtually any interest governed by established prison rules created protected liberty interest ( now only violation if impose “atypical & significant hardship on inmate re normal prison life.
(2) Freedom from official stigmatization coupled w/ deprivation of a tangible interest 
a. Constantineau
Facts: P’s name appears on list of know drunks that govt. distributed to bars w/ orders not to sell drunks alcohol. P stigmatized w/o opportunity to defend his name & prove that he is not alcoholic.
Holding: S. Ct. holds that official stigmatization constitutes deprivation of liberty interests in one’s reputation (dramatic expansion of liberty interests; similar to Goldberg in property context)
b. Paul v. Davis (1971)
Facts: List of known “shoplifters” sent to stores.
Holding: Stigmatization (damage to a person’s reputation) – standing alone- is not deprivation of a due process. 
i. Rather, need stigmatization coupled w/ deprivation of a tangible interest (like right to buy alcohol) (even if not w/i scope of DP) in order to show violation of protected liberty right ( “stigma-plus test”
(3) Liberty can include any other constitutionally protected interest as well (consider Bill of Rights)
a. Roth: Cannot be punished for exercising a liberty interest (free speech).
i. If fired for no reason or in manner that does not hurt reputation, no protected interest.
(4) Applies in govt. employment cases where employees are fired for religious beliefs even though they were “at will.”
ii. Is there a property interest? Must determine whether:
(1) There is a statutorily conferred benefit on a class of persons (entitlement) or a job that is in a statute where person can only be fired for cause.
a. Goldberg – statute confers an entitlement.
(2) There is a contract (controversial ( only w/ employment Ks / personal services)
a. Bd. of Regents v. Roth, Perry v. Sinderman (1972)
Facts: Professors not rehired where 10-yr professor at non-tenure college (Sinderman) and 2-yr at-will professor (where 4 yrs required to get tenure) (Roth) AND a justifiable expectation to continue (Sinderman)
Holding: Ct. draws distinction b/w mere unilateral expectation to continue to work (Roth – mere year-to-year K) & a justifiable expectation to continue (Sinderman – employee handbook) ( Prof. in Sinderman can be vindicated w/ post-deprivation hearing rights

i. Note: If holder of an unprotected job is fired for reasons that impose stigma, discharge is an invasion of liberty & entitles victim to name-clearing hearing. 

b. Loudermill (1985)
Facts: Tenured school teacher (according to statute) is fired. Govt. says no entitlement to pre-termination hearing exists, as statute establishing tenure and termination procedures says such employee only entitled to post-deprivation hearing.

Holding: Ct. rejects lower ct.’s use of “bitter w/ the sweet” theory. It is the task of the judiciary, not the leg., to determine what DP applies once it is determined that DP applies at all.

i. Here, Ct. uses Matthews v. Eldridge Test to determine that teacher is entitled to some form of pre-deprivation hearing (can be informal, not written), provided post-deprivation hearing is also allowed
ii. Bitter w/ the sweet theory (Rehnquist): If the leg. determines a right or entitlement exists, then leg. may determine the procedural scope.
(3) State common law creates a property interest
(4) There is a real property interest 
b. Step 2: Apply Matthews v. Eldridge factors (might distinguish & apply Goldberg if deprivation truly affects sb.’s livelihood
i. Goldberg v. Kelly (1976) (Old Rule requiring fairly formal adjudication procedures) 
Facts: NY residents receiving welfare from a fed. aid program (AFDC) did not receive notice or hearing prior to termination of their aid. Ps challenged constitutionality of eligibility determination procedures b/c there was no opportunity for recipients to appear personally, for confrontation or cross examination
Holding (Brennan)

(1) Statutory entitlements (such as welfare benefits) are “property” for anyone who claims to satisfy the statutory criteria for eligibility, at least if the individual was already receiving the benefits.
a. Replaced previous right-privilege distinction & thus monumentally expanded scope of due process clause
(2) AFDC beneficiaries are entitled to pre-deprivation oral evidentiary hearing w/ cross examination (only time Ct. ever held DP requires full oral evid. hearing)

a. Deprivation creates an “immediately desperate situation,” and thus must allow hearing before stop benefits

b. Must allow oral hearing, b/c recipients have limited ability to express themselves in writing.

(3) Result: Number of requested hearings skyrockets

(4) Note: AFDC replaced by TANF, which says not individual entitlement –state has discretion (could still create contingent entitlement)

ii. Matthews v. Eldridge (1976) ( BALANCING TEST (Modern rule w/ flexible notion of what constitutes fair porocedures)
Facts: The procedures used by SSA for terminating disability payments were similar to those used by NYC in terminating welfare payments in that no pre-deprivation hearing was required.
Holding: Ct. held that SSA’s procedures did not deprive P of due process.
The Ct. used a 3-factor interest balancing test to determine whether a pre-termination hearing was required 
(1) The importance of private interest at stake

a. Welfare (“critical aid”) v. Disability ( generally, disability recipients NOT as needy
(2) Risk of error through use of procedures made available, and incremental value of add’l. procedures

a. Goldberg: Decision based solely on eyewitness testimony – high risk of error, thus beneficiaries should have right to confront (though questionable whether they can conduct effective cross-examination)
b. Matthews: Written medical reports “reliably” describe condition; also, Drs. Better able than AFDC beneficiaries to communicate in writing, thus don’t need oral hearing.
(3) Govt. interest in procedural efficiency (cost of add’l. procedures)

a. Financial burden is not enough
b. Must consider administrative costs
Unstated reasons for retreating from Goldberg:
(1) Too many cts. had been requiring oral hearings; agencies complained re cost of compliance (lack of funding, personnel)

(2) Studies supported claims of Goldberg dissenters (bill for add’l hearings footed by eligible welfare recipients due to lump-sum appropriations; welfare recipients not effective at cross-examination);

(3) Scholars questioned value of oral hearings (best in context like AFDC where good trial lawyers; in most other cases, such as econ. reg. cases, not appropriate for coming to best conclusion – bureaucratic model better)

Matthews is not a good test, as it involves too many subjective debates; however, may be best we can do
iii. Doctrinal Inconsistency: Post-Eldridge cases have lacked clarity & consistency

(1) Goss v. Lopez (1975)
Holding: Student suspended by school principal is entitled to hearing, but:
a. Hearing may be contemporaneous and held by same people making decision to suspend
Due Process:
b. Anything from face-to-face sit down (Goss);
c. Full oral evidentiary hearing (Goldberg);
d. Extensive paper hearing & potential oral later (Matthews)
(2) Brock v. Roadway Express (1987)
Facts: Worker fired from job claims fired b/c he was a whistleblower. Employer requests full evidentiary hearing before DOL makes it reinstate worker.
Holding: Ct. split four ways: Entitled to hearing / allow written evidence / fine so long as provide employer w/ evidence against it / fear of revealing witnesses against employer b/c they’d be fired
a. Illustrates that Matthews is very difficult to apply
Federal Statutory Hearing Rights
I. Finding a Hearing Right
a. Florida East Coast (1973) (presumption against statutes being interpreted as requiring formal rulemaking ( “paper” hearing OK unless “magic words”)
Facts: Statute requires ICC to address freight car shortage “after hearing” & based on consideration of contested facts re shortage. ICC solicits written comments from RRs, but never holds oral evidentiary hearing. ICC then issues rule raising RR rates. Florida East Coast argues ICC never conducted real hearing & says ct. should throw out rule.
Holding: “Hearing” is an ambiguous term & can refer to any number of opportunities to present your views. Only requires (1) Notice of proposed rulemaking; (2) Some opportunity to submit views (written); & (2) Conclusions on why/reason by govt. (does not have to include cross-exam)
i. Ct. contrasts “hearing” w/ language in APA §§ 553-554:
ii. Only triggers §§ 556-557 IF says “on the record after opportunity for agency hearing” = then full evidentiary hearing
iii. Defined “magic words” necessary for full hearing
iv. Presumption favoring informal procedures only overcome by strong evidence of Congressional intent to require formal rulemaking
1. Note: Under Chevron, S. Ct. says must defer to agency  if it defines an ambiguous term in a particular way & provides an explanation (now it can define “hearing”)
v. Dissent: Relies on Londoner (adjudication) & Bi-Metallic (rulemaking) distinction
1. Need a hearing in context of agency action that hurts an individual; & hearing needs full evidentiary hearing
2. Majority: This does not involve individualized facts, but rather legislative & affects a class (Bi)
vi. Hypo: EPA tells particular firm that it can/cannot engage in particular process in a particular river ( analogous to Londoner, not Bi-Metallic
1. Adjudication of rights of particular firm to engage in particular process based on particular facts (right to adjudication)
b. Califano v. Yamasaki
Facts: SSA requires agency to recoup overpayments of disability benefits unless they were “w/o” fault of beneficiary or if agency determines that recoupment would be inequitable (b/c beneficiary has so little by way of other support and has such great needs, etc.). SSA concludes that it can and will rely completely on a written hearing to make all decisions necessary to issue a recoupment order.
Holding: S. Ct. applies avoidance cannon:
iv. Whenever confronted w/ dispute that could be resolved through interpretation of statute or application of Constitution, where statutory interpretation allows Ct. to avoid difficult interpretation of Constitution, it will apply such statutory interpretation (thus avoids DP decision).
v. Statutory interpretation: SSA does not require a previous oral hearing to determine if beneficiary was overpaid (and neither does the Constiitution), but SSA does require a hearing to determine if beneficiary was w/o fault and to determine equity (thus, unnecessary to determine whether Constitution would require a similar result)
(1) Objective & subjective determinations
vi. Pierce: This was low quality legal reasoning – looks at statute but there is no distinction in language of §204(a) & § 204(b) as far as procedures
(1) Statutes say nothing about procedures to be used
(2) Ct. should have used due process (case more like Londoner than Bi) & Matthews balancing test
a. In that case, when recipient could lose 100% of benefits (as in Matthews), only a written exchange was necessary; but here, w/ only ¼ of benefits lost, full hearing necessaray ( bad legal reasoning
b. Only factor ct. looked at was risk of error
III. On-the-Record Adjudicatory Process - Where the agency is engaged in adjudication, there is a split in authority as to whether statute that calls for a “hearing” should be construed to mean a “hearing on the record.”
a. Seacoast v. Costle (1st Cir. 1978) ( no longer good law
Facts: Fed. statute  requires a “hearing” in connection w/ issuance of a permit by EPA to discharge pollutants into the water. The case involved the discharge of hot water by a nuclear power plant. Case of adjudication b/c it involves a license. Statute did not state whether hearing should be “on the record.”
Holding 1: 1st Cir: Agency must have full hearing
i. S. Ct. in FLA East Coast said statute must say “on the record” to trigger full oral hearing procedures in §§ 556-557 unless statute makes it clear in another way ( does not make it clear in another way here.
(1) Nonetheless, 1st. Cir. requires formal adjudication. 
ii. 1st Cir. says this is quasi-judicial b/c it affects an individual, while FLA East Coast addressed a member of a class (Londoner / Bi distinction) (adjudicatory v. rulemaking)
(1) Is it really adjudicatory?
a. Hard to classify b/c not a dispute b/w individuals, but public interest – citizen groups v. individual – facts not specific to these parties
b. Facts at issue similar to Matthews, b/c based on scientific evidence, observations, opinions…
Holding 2: Agency cannot get off the record advice from agency employees who rely on extra-record resources
(1) Pierce: Should be able to use this advice, b/c agencies are supposed to be able to depend on their experts in making decisions
(2) This is the power given to agencies by Congress
b. Chemical Waste Mgmt v. EPA (1989)
Holding: Similar language to Seacoast, but D.C. Cir. decides EPA rules only require informal, non-APA hearing.
i. Move away from full oral evidentiary hearing & JUST written hearing b/c:

(1) Scientific disputes – written hearing equivalent if not better than oral evidentiary hearings;

(2) Oral evidentiary hearings wasteful b/c consume great amt. of agency resources (time, money, etc.)

(3) Chevron – must uphold agency’s interpretation of statute, if ambiguous, so long as interpretation is reasonable.
ii. Unless dealing w/ case of truthfulness & veracity
c. Richardson v. Perales (admission of hearsay evidence)
Facts: P & his doctor believed he was too disabled to work. Offered written evidence describing the disability, etc. SSA turned him down, but allowed an oral evidentiary hearing. SSA then sent him to 5 specialists, all of whom said he was fine. The specialists’ reports entered into evidence – but hearsay – along w/ testimony of doctor. ALJ found the reports more persuasive than the testimony and denied disability. Can SSA rely on hearsay evidence from 5 specialists when it is contradicted by the only evidence that would be admissible in a judicial trial (testimony of P’s personal doctor)?
Holding: Agency head can rely exclusively on inadmissible hearsay evidence as basis for a finding even when all admissible evidence is to contrary (as long as agency provides substantial evidence to show hearsay is reliable)
i. APA § 556: “All relevant evidence” allowed

ii. Party can subpoena witnesses to cross examine them, but if not subpoenaed, then no right to cross examine (Perales’s lawyer was irresponsible in not subpoenaing specialists)

(1) ALJ discretion whether to grant subpoenas (90% denied ( don’t’ want to intimidate doctors or force them to raise their fees
iii. Ct. appears to reject residuum rule, which states that an agency may admit hearsay evidence, but that there must be a residuum of evidence other than hearsay on which decision was based.
d. Adjudicatory Consistency
i. Res Judicata: If an issue of historical adjudicated fact (ex. labor dispute) is decided, res judicata is applied.

(1) For legislative facts, agency must be able to come back and make new decisions (ex. relationship b/w thermal pollution or effects on aquatic life – understanding of science may change)

a. Make sure same facts are involved (disability for same person in 2003 v. 2005 – health states change no RJ)

ii. Stare Decisis: (requires reasoned decisions) Agency must adhere to its precedents & prior policies unless it explicitly acknowledges its departure & explains why it is changing (unexplained departure is arbitrary & capricious)
iii. Collateral Estoppel
(1) Issue of Fact: Collateral Estoppel precludes an individual from re-litigating:

a. If it is the same issue of fact AND
b. The agency provides enough procedural safeguards (circuit split):

i. Some cts. demand ct.-like procedures (cross-examination/evidentiary hearing)

ii. Some cts. only ask for due process (thus written hearing sufficient)
(2) Issue of Law:

a. If an agency makes a determination of the applicability of some law to a person, an agency is bound to that decision by Collateral Estoppel. The agency is not bound to that decision w/ respect to any other person.
i. No Collateral Estoppel for legal/policy issues.

ii. No Collateral Estoppel against govt.

1. Otherwise, 1 dist. ct. could set nat’l. policy binding govt.
iv. Equitable Estoppel: No equitable estoppel against the govt.
(1) Agency provision of advice generally beneficial for both govt. & citizens – don’t want to dissuade agency for providing info.

(2) Ex. Fed. worker told farmer he’d be covered by govt. crop insurance, but farmer couldn’t invoke EE b/c misguided advice cannot usurp role of Congress to make law.
(3) Maybe EE in case of gross intentional misrepresentation

v. Agency non-acquiescence: An agency must follow the orders of a ct. in a particular case, but need not follow the ruling of the ct. in similar cases. Judges hate this practice.
(1) Must be agency’s call until all cir. cts. or S. Ct. say it is wrong

IV. Formal Adjudication & Bureaucratic Decisionmaking
a. General
i. Adjudication v. Bureaucracy

(1) Adjudication: Ct. style where you get an independent, detached view by the judicial mind to aid the individual.

(2) Bureaucracy: Want to find efficient, low cost way to maximize accuracy and consistency (no focus on individual)

a. Judges vary & different – not consistent

i. Sacrifice efficiency & accuracy to the extent that you rely on the judicial mind

b. No discretion to anybody

ii. Individual Decision (judge) or Institutional Decision (bureaucrat)

(1) APA §§ 554-557: Highly independent judges & impossible to discipline

(2) APA § 557(b): Agency can substitute its own opinion & finds of fact for the ALJ’s decision, & they do that a fair amount

(3) Then you look at § 706(2)(E): Ct. must uphold agency’s findings of fact if based on substantial evidence ( deference to agency, not to ALJ

a. Totally inconsistent w/ what happens in Fed. Cts

b. Separation of Functions
i. APA Model v. Split Enforcement Model
(1) APA: Model relies on internal separation of functions (Bureaucrats investigate & prosecute, ALJ adjudicates, agency head can overrule ALJ).

a. Every beneficiary argues for unified model – less wasteful & produces decisions

(2) Split: Rulemaking & enforcement are split into 2 agencies (e.g. OSHA & OSHRC) ( more fair (fewer due process concerns than APA unitary model), but less efficient/fewer prosecutions
a. Every regulatee argues for split model – worried about cronyism w/i agency

(3) Neither investigators nor prosecutors may play any role in adjudicating dispute ( however, note that agency head decides whether to investigate/prosecute, and then can even ignore ALJ’s finding in formal adjudication (& S. Ct. is deferential to agency head’s factual findings) ( many complain this is unfair
c. Managing adjudicatory personnel

i. ALJ – regionally located

(1) Neutral, tenured, and cannot be fired 

ii. SSA study show biggest factor in determining outcome of decision is identity of ALJ

(1) Problems: 

a. Can take up to 4 yrs for hearing

b. Lack of consistency – need like cases decided in like manner
c. Over years, ALJs say “yes” to greater portion of cases, thus rising number of people receiving SSA benefits 

iii. Trad’l. ways of Limiting Judicial Discretion (so they can’t indulge personal preferences)
(1) Direct review

a. All opinions subject to review at next level

b. Allowed in admin. law, but w/ SSA too many cases

(2) Rules: Very difficult to apply rules to these cases

(3) Many SSA cases not susceptible to objectively-verifiable measures, e.g., mental illness & chronic soft tissue problems.   

(4) Guidelines

a. Ex: Long delays, thus get rid of less productive judges?

b. Set up Presumptive Productivity Goal – not fired if not met, but have meetings, etc.

iv. Nash v. California (1980) (Agency can create uniform guidelines)
Facts: To increase consistency, accuracy, & efficiency, SSA created presumptive productivity goal of 240 cases/yr & mandated that ALJs grant benefits in 40-60% of cases that come before them. ALJs complained this interfered w/ their decisional independence & violated due process.

Holding: Every dist. ct. struck down (judges sympathetic to ALJs), but cir. cts.. saw SSA interests and said OK w/ statutory command, no violation of DP (consistency important), & ALJ still independent ( SSA later abandoned when rate of reversal by dist. judges soared.
v. Heckler v. Campbell (1983) (Agency can create uniform guidelines)
Facts: Before Heckler, SSA would determine beneficiary’s ability to work through hiring of vocational experts that testified in every case before ALJ. Required hiring many such experts, & their assessments were often inconsistent. SSA thus created a grid where ALJs plug in beneficiary’s age, education, experience, & health status to determine employability. Eliminates 1/3 of hearing time & all ALJ discretion.
Holding: S. Ct. upholds grid b/c will increase efficiency/fairness, & SSA statute empowers Secretary to adopt “reasonable & proper rules” (here, benefits outweigh cost of less individualized attention)

vi.  Bowen v. Yucket (1987) (Agency can reduce transaction costs)
Facts: SSA created new 5-step mandatory decisionmaking sequence for ALJs, where they are instructed to stop after Step 2 if no “severe impairment” (based on non-exclusive list) ( thus, don’t go on to consider age, education, experience ( rate of finding individuals disabled decreases by 15%

Holding: Ct. split, but finds rule valid. Concurring opinions wants to temper rule, so that ALJ has discretion whether to go beyond Step 2 ( SSA later changed ruled after lower cts. began finding agency’s decisions A& C and increased reversals

d. Avoiding Adjudication through Rulemaking

i. Airline Pilots Assoc. v. Quesada (1960) (Agency can avoid costly hearings)
Facts: FAA says pilots must retire at age 60 (incomplete knowledge of determinants of risk of stroke/heart attack after that age) – is this arbitrary & discriminatory?

Holding: FAA can issue reg. w/o hearing b/c statute’s goal is to ensure air safety, speedy adoption of such rules, & hearings every 2 years for each 60+ pilot would cripple FAA
(1) Hearing process long, and pilots would still be flying in the meantime. 

(2) Too subjective w/ hearings, & huge admin. costs (pilots likely to hire lawyers, experts)

(3) Unattractive choice b/w rules we know are over/underinclusive, and adjudicatory system

Administrative Rulemaking

Agency Authority to Make Legislative Rules
I. Legislative rules:
a. What is a legislative rule: Binding rule that has legal effect. 
b. Statutory authorization required: Agency must be authorized by Congress to be able to issue leg. rules (most are)
c. Example of legislative rule: A rule declaring that a “controlled substance” can lead to 20 years in jail.
II. Agency Process if Empowered to Make Legislative Rules
a. Notice: statement of time (period), place (to send comments), & nature of proceedings (informal, formal, notice & comment) (200-600 pages)
b. Comments: Solicit, receive, consider comments from interest parties (oral common, not required) (100k-1m pages, 50k-200k parties)

c. Final Rule w/ Basis & Purpose: Incorporate in final rule a “concise gen. statement of their basis & purpose” (200-1k pages)

d. Publish: Publish final rule no later than 30 days before its effective date (w/ some exceptions) (§ 553D)

e. Right to petition: People have right to petition for issuance, amdmt, or repeal of rule & are entitled to response (§553E)
f. *Oral Hearings: If statute requires “on the record after agency hearing,” agency must allow for oral. evid. Hearings (§ 553) (most don’t)
III. Advantages:
a. Fairness - Broader participation rights, better notice, application to all regulatees/beneficiaries at same time (instant compliance)

b. Efficiency - Do not have to conduct never-ending hearings (save time, money)

c. Efficacy - Higher quality answers b/c public can participate through comments & provide input for decisionmaking; forward-looking focus on policy issues rather than idiosyncratic facts 

d. Political accountability - Advanced notice, broader participation rights, transparency of policymaking process ( public can alert Congress as to what you are doing

IV. Disadvantages
a. Increased costs: State Farm & other decisions impose high costs on rulemaking process

b. Significant delays: Ct. decisions have made rulemaking very slow [e.g. State Farm (adequately explain & consider alternatives); Abbott Labs (allow pre-enforcement review & require record for ct. review); Nova Scotia Foods (disclose reference materials)

c. Politically transparent: Agencies may not want to be held politically accountable for their policy decisions

d. No retroactvity: Agencies can’t issue retroactive leg. rules but can announce/apply such rules in adjudication (Georgetown, 1988)

V. Nat’l. Petroleum Refiners v. FTC (1973)
a. Facts: FTC enabling statute prohibits unfair trade practices – FTC makes rule on labeling of octane level. NPR questions whether FTC can issue rules (previously, only issued interpretive rules)

b. Holding: This is a valid rule that FTC can issue – way too burdensome to force FTC to file individual complaints against non-compliant gas stations and hold individual hearings. FTC needed rules to apply to entire industries, not single instances.

i. Aftermath: FTC tried to issue rules limiting practices of lawyers, used car dealers, funeral homes and beer distributors – all powerful lobbies and went to Congress 

1. FTC Improvement Act: Allows opportunity for oral evidentiary hearing & cross-examination w/ respect to contested material issues

2. Way too much time & effort – FTC never issues rules again (even though it retains rulemaking power)

Formal Rulemaking
I. APA §§ 556-557: Akin to judicial trial w/ pleading stage (proposed rule, written responses), trial stage (testimony, documentary evidence, cross-examination), decision stage (formulating final rule)
a. Applies: Only if agency’s statute requires rules to be made “on the record after opportunity for agency hearing (§553)
b. Determination: Examine statute’s context, leg. history, or specific language

c. Requirements: Full oral evidentiary hearing (e.g. oral presentation, subpoenas, evidence rulings, depositions, cross-exam) (§§ 556-557)

d. Supporters: Fairness, genuine opportunity to question, thorough record, meaningful judicial review.

e. Critics: Time-consuming, costly, ineffective (e.g. 12 yrs to decide what % of peanut butter ought to be peanuts)

f. Presumption: If statute requires action “after hearing,” only informal rulemaking is required (FL East Coast, 1973) (ICC freight cars)

g. Ambiguity: It is reasonable for agency to interpret “hearing” to refer to written exchange of views/data (Chem. Waste v. EPA, DC 1989)

II. Baldor Electric (1963)
a. Facts: DOL tries to use rulemaking to implement Walsh Henley Act requiring Govt. to work only w/ contractors paying prevailing minimum wage.

b. Holding: DOL statute requires formal rulemaking and so low wage firms in South & Midwest ask for opportunity to cross-examine people who provided data ( DOL rulemaking is dead b/c each rulemaking would take at least a decade.

i. Too time consuming – no agencies w/ language (only on record after opportunity for agency hearing) in statute ever issue rules b/c of need for oral evid. Hearing

Informal Rulemaking (FLA E. Coast creates presumption against statutes being interpreted to require Formal Rulemaking; allows “paper” hearing – see below)
I. APA § 553: General notice of proposed rule, opportunity to participate through written submissions by interest parties, agency considers & then makes concise gen. statement of basis & purpose, publishes rule

a. Applies: So long as agency’s statute doesn’t require rules to be made “on the record after opportunity for agency hearing (§553)
b. Determination: Examine statute’s context, leg. history, or specific language

c. Requirements: Notice, right to submit written comments for review, concise gen. statement of rules’s basis & purpose, published rule.

d. Supporters: Responsive to interested parties, effective, efficient, flexible

e. Critics: Lack of transparency, increasingly time consuming & costly

f. Presumption: If statute requires action “after hearing,” only informal rulemaking is required (FL East Coast, 1973) (ICC freight cars)

g. Ambiguity: It is reasonable for agency to interpret “hearing” to refer to written exchange of views/data (Chem. Waste v. EPA, DC 1989)

II. Informal Rulemaking – Substantive Review – “Arbitrary & Capricious” 
a. APA §706: Rule is unlawful if it is “arbitrary & capricious” ( What does this mean?
b. Old standard - never challenged except for case of enforcement decision)
i. Pacific States Box & Basket Co. v. White (1968) (Old Standard – 
Facts: Oregon agency issued rule requiring certain size, shape, & structure for a berry container. Aimed at helping OR growers fend off CA growers (adds labor costs to CA growers’ operations). Agency doesn’t give reason why it issued rule; simply says “it may be that…”

Holding: Rule is not A& C b/c container is needed to protect public, & if agency might have issued it for some plausible reason (even if not motivation at time of issuance) ( container is appropriate means of realizing appropriate ends
1. Before 1967, in order to get agency to review legality of rule, had to violate rule, & when confronted w/ enforcement proceedings, had to argue that rule was invalid ( would lose 90% of time ( all agency had to say was that your actions hurt public interest in some way (liberal use of A & C standard)

c. New standard – most agency rules subject to pre-enforcement review (3-step decisionmaking procedure yields record for reference by ct. (notice, written submissions, statement explaining incorp. of comments)

i. Automotive Parts & Accessories Ass’n. v. Boyd (1968)
Facts: NHTSA statute instructs agency to improve hwy safety in reasonable & practicable manner. Agency proposes that every care in U.S. have head restraint (strongly supported by after-sale head restraint sellers). Agency issues rule, but makes factory-installment of head restraints mandatory ( would eliminate after-sale head restraint mkt. Sellers challenge as A&C

Holding: Not A&C

1. Agency issued rule for valid reasons: engineering, structure, & safety of public.
a. Industry had ability to comment before the rulemaking

b. Sellers not credible, first liked rule when thought it helped them

2. Auto Parts requires agencies to explain & document reasons for decisions

ii. Nat’l. Tire Dealers Assoc. v. Brinegar (1974)
Facts: NHTSA empowered to “reduce traffic accidents & deaths.” NHTSA issues rule requiring permanent labels on all re-treated tires.

Holding: Rule is A&C

1. Cts. say there is not enough of a relationship b/w permanent labels & safety ( A&C

2. Statement of basis & purpose must adequately respond to all comments & criticisms, and well-supported alternatives.

a. List appendix w/ scientific data, economic feasibility, etc.

b. Distinguish from Auto Parts, b/c many unanswered neg. commts here, where as very few there.

c. P here has credibility, unlike sellers in Auto Parts
iii. Motor Vehicles Manufacturers v. State Farm (1983)
Facts: Every car required to have automatic seatbelts or an airbag – Reagan rescinded rule.
Holding: This is A & C

1. Same reasoned decisions required for rescission as for promulgation & amendment of rules
2. The burden is on any person trying to change the rule

a. Must consider feasible alternatives like amdmts to rule

i. Thus, if client doesn’t like rule, lawyers should submit multiple alternatives – forces agency to say more about issue in concise notice of gen. purpose

b. For rescission, there is presumption that existing rule is correct.

3. NHTSA was A&C for failing to explain adequately difference b/w its prediction that most drivers who didn’t buckle seat belts would disconnect automatic seat belts and study that found that only 50% of drivers disconnected seat belts with ignition interlocks.   
4. New Law of Informal Rulemaking: Agency must adequately explain why it made each of the decisions, reasoning from the statutory language & available data. Agency must respond to all well-supported criticisms & proposed alternatives in cmmts.

a. Must comply w/ your duty to engage in reasonable decisionmaking ( cts. will not accept post hoc lawyer made-up rationale.

III. Informal Rulemaking – Procedural Requirements
a. Notice in Rulemaking: 2 separate requirements for adequate notice
i. First, notice must include reference to any studies or other materials on which agency may rely as part of its basis for final rule

1. Nova Scotia Foods
Facts: FDA issues rules about cooking time and temperature for all fish, including whitefish. NS and other fish sellers bring action. FDA says that it relied on test to make rule, but NS asserts that it was never given notice of such test.
Holding: Ct. held that this was A&C

a. Agency must provide timely notice of studies & data it plans to rely upon.
i. Must include in Notice all studies it intends to rely on or may rely on ( Expanded Notice Doctrine

ii. Some limits – Need not include every source; can eliminate non-contestable issues – fundamentals, general, core

iii. Must allow all interested parties to comment on data/study

b. Must issue a supplemental notice of proposed rulemaking if plan to rely on new study

i. May give a proposed rule and ask for cmmts

c. A challenge in this area must assert:

i. The issue of central importance

ii. Must be of smthg actually disputed

1. Not a random dictionary claim that a word means smthg else

iii. Had challenger been given notice, they would have refuted it

1. There must be smthg to refute it with

ii. Second, Notice must “adequately foreshadow” final rule, and final rule must be “logical outgrowth” of notice and comment process.

1. Notice’s author must meet with internal agency staffers and outside stakeholders to ascertain range of possible outcomes of rulemaking given likelihood of change in administration, change in scientific understanding, change in technology, and submission of voluminous comments ( final rule may not be issued for 10 yrs
2. Address all such possibilities in notice
b. Hearings in Informal Rulemakings
i. Cts. nudging agencies back toward formal rulemaking re controversial issues

1. Cts. feel these issues should be subject to full evidentiary hearing.

2. Vermont Yankee v. Natural Resources Defense Council (1978)
a. Facts: Nuclear Regulatory Commission used rulemaking to determine how to handle disposal of nuclear waste. D.C. Circuit ruled that such issue is so important that NRC cannot finally disclose of issue w/o providing opportunity for limited scope oral evidentiary hearing.
b. Holding: S. Ct. reversed, holding that cts. can only require procedures required by agency rule, statute, or Constitution.(DP)
i. Absent extraordinary circumstances, agencies have broad procedural discretion
c. Post-VY: Judges who once used oral evidentiary hearing to delay issue of rules they didn’t like can now use A&C or adequate notice doctrine to send agency back to drawing board. 

i. Note: Republican judges 4x as likely to reject EPA Clean Air Act rules as are Demo judges.

ii. In addition, change of administration may also delay rule issuance.

c. Ex Parte Communications: Usually allowed in Informal Rulemaking
i. Ex parte communications: Talking to the decisionmaker off the record
1. APA § 557: Prohibits ex parte communications in formal adjudication / rulemaking (same policy as w/ judicial trials)

2. Informal adjudication / rulemaking – silent – there is a record (comments, final rule), but ex parte usually oral

ii. Initially, all ex parte communication required to be put in record

1. HBO v. FCC
Facts: FCC issued rule to resolve certain issues re cablecasting. HBO argued rule should be invalidated b/c claims ex parte communications.
Holding: DC Cir. invalidates rule b/c determined that FCC had engaged in ex parte communications during an informal rulemaking (FCC commish had met w/ NBC, ABC execs). 
a. This is fundamentally unfair to public, who is cut out from back room dealing. Also, ct. cannot review rule based on ex parte contacts rather than record by public cmmts.

b. Thus, anytime agency engages in ex parte communications, must include them in the record.

c. Despite ruling, very easy for agency heads to get around rule: 

i. A rulemaking doesn’t begin until after agency issues notice ( thus, agency simply won’t issue notice of proposed rulemaking until agency head as met w/ outside sources & decide what final rule will look like.

ii. As a result, DC Cir. has backed off from rule (see below)
iii. Rule later narrowed so that only ex parte communications involving “conflict claims to a valuable privilege” need be made part of record

1. Act for Children’s Television v. FCC (1977)
Holding: DC Cir. holds that HBO [prohibition on (off-the-record) ex parte communications] applies only to rulemakings in which 2 or more parties are competing for the same valuable right, citing Sangamon Valley (in SV, 2 individuals competed for same broadcast license)

a. Note: HBO blatantly inconsistent w/ Vermont Yankee (VY precludes cts. from adding procedural reqs. to those in APA)

i. Does not apply to cases like ACT, which is on the Londoner side of distinction where due process applies (property right is involved & ct. must adjudicate who has right to such property) ( HBO is on the Bi-Metallic side, only apples to cases involving general rulemaking

iv. Generally, there is no prohibition against either legislative or executive attempts to influence rulemakers through ex parte communications

1. Sierra Club v. Costle (1981)
a. Facts: EPA agency heads met w/ White House staff, senator, who tried to influence rule, in ex parte communications. Enviro. advocacy groups that if not for Congressional / Presidential jawboning, EPA would have chosen stricter rule (want ct. to apply HBO rule)
b. Holding: DC rejects claim that Presidential jawboning is illegal.
i. Meetings b/w agency heads & White House staff  were wholly appropriate b/c President is constitutionally responsible for all executive branch decisions ( intra-executive meetings okay unless expressly forbidden by Congress
ii. MOC participation in decisionmaking process is also okay when involves broad rules that people must live by

iii. Subject to A&C review [still need to issue rule w/ statement of basis & purpose (State Farm)]

v. Impartial Decisionmaker (Not Biased or Prejudiced): Can’t have clear & convincing showing that agency member has unalterably closed mind on matters critical to disposition of proceeding (high standard to meet)
1. Not Disqualifying: Opinions on issues of legislative fact, policy, or law ( want people who are knowledgeable (e.g. Gore appointed EPA head)

2. Disqualifying: Opinions on issues of adjudicative fact (e.g. enforcement chief now ALJ in case he prosecuted); personal grounds (related…); pecuniary grounds (affect financial situation – state & local levels mostly)
3. Assoc. of Nat’l. Advertisers v. FTC (1979)
Facts: FTC deciding whether to issue a rule restricting nature of advertising for kids. FTC Chair making open statements about how ads are “evil,” etc. Chair is one of 5 decisionmakers on rule.

Holding: Ct. applies test to show if prejudgment was made

a. Holds no clear & convincing showing that agency head had unalterably closed mind on matters critical to disposition of proceeding.

b. Pierce: “all matters” too broad ( doesn’t really include issues of law / policy / or legislative fact

i. And if adjudicative fact, standard shouldn’t be “unalterably,” but just any judgment

c. Applies only in adjudication – to adjudicative fact, not to administrative rulemaking

i. In rulemaking, can have opinions on law, policy, legislative fact – all involved do.

d. Look to Londoner & Bi-M to determine if adjudicative fact or legislative fact

IV. Exemptions from §553 Notice & Comments Requirements (not a license for vagueness)
a. Subject Matter: § 553(a) exempts rules dealing w/ military, foreign affairs, & “benefits” (ex. Social Security, Medicaid, Medicare), but most benefit rules are not exempt b/c of agency-specific statutes & agency rules

b. Good Cause: APA exempts where “good cause” justifies dispensing w/ notice & comment

i. Applies: Narrow & carefully monitored exception, but covers emergencies & crises, among other things.

ii. Dead bodies (Ex. #1): Agency will be exempt from N & C if can convince ct.that great # of deaths would occur before final rule.

iii. Emergency (Ex. #2): FAA adoption of emergency screening procedures for airports w/o N&C after getting intelligence concerning planned terrorist attacks

iv. Impracticable/not in public interest (Ex. #3): Agency wants to impose price controls b/c of rising prices, but announcing N&C would lead to immediate jump by sellers to beat freeze contrary to public interest.

v. Reverse sequence of action: Temporary emergency rule issued at same time as rulemaking proposal to decide whether to permanently continue interim rule.

vi. Judicial scrutiny: Ct. requires extreme circumstances & polices agency to expeditiously proceed w/ rulemaking process (albeit in reverse)

c. Procedural Rules are exempted: Use Erie to determine difference b/w substantive & procedural.

d. Interpretive rules, Policy Statements, & Procedural Rules [§ 553(b)]
i. Interpretive Rules (no force of law): Clarify scope of pre-existing right or duty & particularizes it to better understand how it applies in different factual circumstances (e.g. don’t set any new policy, but merely explain previous regs. / statutes). 
1. Regulatees frequently challenge both interpretive rules & leg. rules as procedurally-invalid legislative rules. 
a. Challenging interpretive rules on policy grounds likely to fail (many not even reviewable on substantive grounds. If you try to argue that rule is A&C, difficult b/c no record (didn’t go through N&C period)
b. Thus, argue that rule is procedurally-invalid leg. rule. Agency is trying to circumvent Congress’s n & c procedures.

i. If ct. agrees, then rule is nullity b/c it is procedurally invalid (cannot issue leg. rule w/o going through N & C procedures)
2. Distinguishing Legislative Rules (force of law) from Interpretive Rules (no force of law):
a. American Mining Congress v. MSHA (DC 1993)
Facts: Mine Safety & Health Admin. issued rules requiring reporting of illnesses; later, issue another rule saying if x-ray shows certain level, then it’s an illness & must be reported; AMC claims 2d rule is legislative & must follow § 553 reqs.; MSHA says merely interpretive
Holding: DC Cir. holds that this is an interpretive rule. Creates 4-part test that says rule is legislative if:
i. Agency says it is legislative;
1. Agency may note if it’s explicitly invoking its gen. legislative authority

ii. Published in CFR (but ct. later said this is “only a snippet of evidence” as man interpretive rules appear in CFR to maximize public access);

iii. An enforcement action could not be brought w/o the rule (this is very important);

1. Rule 1 is legislative – it makes mine owners do smthg, but w/o it, Rule 2 would not work ( clarifies a pre-existing duty
iv. The rule amends a pre-existing legislative rule.

1. Can only amend a leg. rule w/ another leg. rule
3. Deference to Plausible Agency Interpretations of Leg. Rules, but not Parroting Statute
a. Seminole Rock (1944): S. Ct. held cts. must defer to any plausible agency interpretation of an agency’s leg. rule. (very broadly worded) ( BUT
b. Gonzales v. Oregon (2006), S. Ct. limited this rule and held that no deference is due an interpretation of a leg. rule that merely parrots statute
i. Otherwise, agencies would issue broad, vague rules merely restating principal provisions of statute

ii. Lower cts. now trying to determine how far agency rules must diverge from the statute in order to escape being characterized as pure parroting.
ii. Policy Statements: Notice & comment reqs. do not apply to gen. statements of policy
1. Used: Most often used to indicate to the public / regulated community when agency will take investigative or enforcement action or indicate how agency intends to act under certain circumstances in agency adjudication.

a. External Enforcement Criteria (Ex #1): Statute authorizes enforcement against mine operators or indep. contractors so Sec. of Labor issues statement of criteria for when it will go after each/both
b. Internal Penalty Guidelines (Ex. #2): Coast Guard Marine Safety Manual giving guidance on what appropriate penalties might be for various types of water pollution.
2. Goal: Policy statements used to provide guidance to agency employees or regulated entities
3. Coercive Effect: Even though not binding, policy statements have a coercive effect on regulatees (fear enforcement)
4. Judicial Test for Policy Statements: Cts. look for evidence that agency won’t use general statements of policy to decide future cases; otherwise they will be deemed leg. rules.

a. Policy can’t bind agency discretion
i. Community Nutrition Institute
Facts: FDA issued “policy statement” saying it won’t enforce “no feces rules” in food
Holding: Ct. says this is tantamount to saying FDA won’t enforce rule & binding. 

1. Agency can’t use policy statements to bid / restrict its discretion & must remain free to act in manner inconsistent in a given case.

b. Muddying up: Policy statements that are too clear/crisp may need to be muddied up to be accepted by courts:

i. Ex. Could make above statement say “might not enforce” below x level ( less meaningful & more vague 
Regulating w/o Rules
I. Making general rules of conduct
a. Agency can declare rules through adjudicatory decisions: Agency can make general rule solely through case-by-case adjudication (avoiding oversight & political accountability) unless Congress explicitly requires it to issue rule pursuant to § 553 (ambient standards under CAA, reimbursement criteria in Medicare & Medicaid)
i. The result of making law/policy through case-by-case adjudication is the retroactive application of the new principle to the parities in the case.
ii. Abuse of discretion: Where retroactive application of a new policy would have serious adverse consequences, a reviewing ct. may ifnd that the agency abused its discretion.

b. Can use rulemaking procedure of § 553 Cts. sometimes restrict agency to using § 553, (though such idea has never garnered a majority on the S. Ct.)

II. Choice b/w Rulemaking & Adjudication
a. Chenery II (1947) 
Facts: SEC used adjudication to announce broad rule about reorganization & stocks. Chenery argued that it was wrong for SEC to flaunt will of Congress by not issuing rule according to §553 & instead announcing new, generally applicable rule of conduct in adjudication, & then applying it retroactively
Holding: Agencies have discretion to use § 553 rulemaking or adjudication ( Often circumstances where agency doesn’t know enough about factual circumstances in order to come up w/ generally applicable rule (effect of State Farm)
i. Ct. also holds that agency may take an action on remand identical to an action reversed by the ct. if the agency can provide a different & legally permissible basis for such action.

ii. Cts. have been all over the map since Chenery, but it is still the law.

b. Problematic cases
i. Wyman-Gordon (1969)
ExcelsiorU: NLRB held that a company must furnish the union w/ a list of employees for electioneering purposes. This policy was announced by the NLRB as prospective; it was not applied to the parties in the Excelsior case (NLRB said that b/c generally applicable rule was being announced for first time, would be unfair to apply it retroactvieley to Excelsior) 
Wyman-Gordon:
Facts: W-G didn’t give list of employees and union claims unfair labor practice, as in Excelsior. NLRB directs W-G to comply, citing rule from Excelsior. Did NLRB have power to create a general rule of conduct through adjudication? In Ex?
Holding: S. Ct. plurality: Judicial precedent creates rules, & NLRB could issue the order for the rule to be complied w/ (so not penalized right away)
1. Concurrence: Authorized to use §553, but also had discretion to use adjudicative process.
2. Dissent: Congress clearly wants § 553 to be used, & can’t make prospective rules through adjudication

ii. Bell Aerospace (1974): Unanimously affirmed Wyman-Gordon; despite Morton v. Ruiz
iii. Morton v. Ruiz (1974)
Facts: DOI BIA turned down Native American’s employment benefits request by applying long-established policy (created through case-by-case adjudication) of restricting such benefits to residents of reservations (Ruiz had moved off reservation to look for work, & ultimate laid off)
Holding: S. Ct. unanimously said that DOI can only use § 553 rulemaking.

1. Bureau of Indian Affairs statute explicitly required policy creation be accomplished through § 553 rulemaking.

2. § 706: Rules made w/o following internal guidelines are A&C

3. Ruiz is unusual case b/c BIA did not follow its own guidelines.

4. Chenery II still the law & upheld after this case in Bell.

c. Effects of Other Cases on Agency Incentives

i. Bowen v. Georgetown Univ. Hospital (1988)
1. Holding: S. Ct. held that agency cannot issue a retroactive leg. rule but acknowledged that agency CAN announce & apply a retroactive rule through adjudication.
d. Why Don’t Agencies Use Rulemaking?
i. Ambivalence toward rulemaking: Ambivalence toward rulemakings that regulate broadly & often w/ high costs

ii. Ensuring rules are rational: Ambivalence has led to efforts to ensure process is rational & based on best info & judgment

iii. Cautious, slow rulemaking process: Laws & ct. decision shave ensured that rules come only w/ careful study & analysis

iv. Rulemaking ossification: Increased costs & delays in rulemaking leave workers, consumers, the environment, & businesses at risk.

1. Too expensive – even § 553 procedure is burdensome

a. 30% chance ruled will be overturned as A&C (recall State Farm)

2. Increased presidential & congressional oversight

a. OMB has increased review of rules (cost/benefit review) including data quality review

3. Exception: Congress says agency must resolve issue by rule 

a. Clean Air Act (issues must be resolved by rule)

b. Medicare Act (all rules for compensation of providers must be resolved by rule)

v. Negotiated Rulemaking Alternative (Reg-Neg)

1. Industry negotiation produces similar regs. w/o costly procedures

2. Industry consensus renders legal compliance moot since rule won’t be challenged

3. Voluntary compliance probably provides less protection than regulation.

4. Negotiations typically fail for rules involving many parties & many issues

Suits to Review an Administrative Action
	Scope of Judicial Review - Summary

	Basic Fact
	Conclusions of Law
	Application of Law to Fact
	Exercise of Discretion

	Ct. must affirm agency’s decision if finding was reasonable (substantial evidence on whole record test)
	Ct. must defer to agency’s reasonable interpretation if interpreted law is ambiguous
	Ct. must accept agency’s application of statutory facts if (1) it is reasonable, (2) Chevron is applicable, or (3) leg. delegated application issue to agency
	Ct. should scrutinize the facts in the record to determine if they support agency’s discretionary action; however, ct. must not substitute its own judgment (A&C test-APA)


I. Scope of Review

a. Presumptive but Limited Review (Overton Park) (see also Abbott Labs in “Statutory” Preclusion section)
i. APA § 706: Agency actions are subject to judicial review unless:
1. Enabling statute expressly prohibits judicial review
2. Congress clearly intended to prohibit review by committing to agency discretion
3. Creates a powerful presumption of reviewability of agency actions
ii. Citizens to Preserve Overton Park v. Volpe (1971)
Facts: Congress passed Federal Aid to Hwys Act telling DOT that its job was to fund interstate hwys in accordance w/ routes determined by state hwy commissions. DOT is forbidden to fund a hwy through a park unless “no feasible or prudent alternative routes exist.” DOT approves a hwy through Overton Park in Memphis & citizens group tells DOT that there are alternate routes. Citizens want judicial review. Statute silent on reviewability & no reason provided for decision (stamp on a map).
1. Note: Not an informal rulemaking, so APA § 553 doesn’t apply. Not a formal rulemaking (no statement that “must be on record after opportunity for hearing”). Thus, must be an informal adjudication (§ 555) (classic Bi-M type of case – No DP issues b/c doesn’t single out individuals – where should city locate hwy)
Holding (and subsequent developments): 
2. §701(a)(1): Statutes preclude review - Presumption of reviewability overcome only by clear & convincing evidence intended to preclude review (see also Abbott Labs)
a. If statute is ambiguous or, as here, completely silent, presumption of review wins out  (no law to apply)
i. Here, statute included clear statutory critierion ( “feasible alternative” exits to route through park
ii. Big change: Prior to this case, ct. could review IFF Congress said agency action was reviewable
b. Current situation: Presumption of reviewability no longer as broad, nor as powerful ( if circumstantial evidence is such that we can draw inference that Congress may have intended to preclude review, then that is enough (Cts. have too much on their plates)
3. § 701(a)(2): Committed to agency discretion by law – Only in rare instance where there is no law to apply
a. Agency cannot be faulted for failing to provide statement of reasons b/c there’s no statute/constitutional provision requiring it to do so (i.e. no justiciable standard to apply)
b. Current situation: Ct. is more willing to find that Congress implicitly committed some class of agency decision to the unreviewable discretion of the agency (Cts. have too much on their plates)
4. § 706(2)(A): Standard of review – A&C = “searching & careful,” “probing, in-depth,” “narrow” See also State Farm
a. In this situation, ct. must decide whether agency action is A&C (yet standard is ambiguous)
b. Current situation: State Farm does flesh out meaning of A&C standard. However, that test designed to fit procedures uses when engaged in N&C rulemaking. Here, agency did not engage in any familiar procedures.

5. Basis for review: Dist. ct. should remand case to agency w/ instructions that it provide statement of reasons for acting as it did sufficient for ct. to apply A&C standard 

a. Later cases rule out cross of decisiomaker (except in rare case where powerful extrinsic evidence of bad faith – ex. bribery)

II. Substantial Evidence Review – applies to formal adjudications/rulemakings
a. §706(2)(E): Ct. shall “decide questions of law” & “uphold agency’s findings of fact” if they are supported by substantial evidence.

i. Substantial evidence test only applies to findings made in formal adjudication or formal rulemaking, unless organic act specifies SE review.

ii. A&C applies to findings in all other cases, but it is not clear that there is any real difference b/w A&C & SE review.

iii. Consolidated Edison & Universal Camera: Set forth Sub. Evidence Test
Holding: Ct. must uphold agency’s findings of fact if supported by “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion considering both the evidence that supports the finding & the evidence that detracts from the finding (WHOLE RECORD)
1. If ALJ’s findings are inconsistent w/ agency’s, ct. should consider record that includes both agency’s findings of fact & ALJ’s findings/opinion
2. Agency’s findings, not ALJ’s, are deferred to, but ct. still considers everything

3. Very deferential test – record is often of nature where agency can find for either side.

Note: A ct. may more closely scrutinize an agency that reverses an ALJ’s factual findings (ALJ can assess credibility) than when agency reverses an ALJ’s legal findings (agencies empowered to reach own legal conclusions)
Note: Substantial evidence can be hearsay evidence, provided it is reliable (Perales v. Richardson).
iv. How Much Deference? Pre-1984 (Chevron), cts. vacillated on level of deference to agencies but generally held that findings of fact are entitled to deference (uphold if supported by substantial evidence), but that legal conclusions should be more rigorously scrutinized (cts. decide issues of law)

1. NLRB v. Hearst Publications (1944)
Facts: Newsboys want to unionize. May only do so if they are employees w/i context of Nat’l. Labor Relations Act (no statutory definition of employee at this time). NLRB concludes massive disparity of bargaining power & great potential for violence unless parties have avenue for resolving dispute ( newsboys are employees.
4th Cir: This is issue of law (state tort law, fed. tax. law) that should be resolved through case law ( so §706 says reviewing ct. should decide issues of law, no suggestion of deference (Approach 1)
Holding: S. Ct. reverses, says must uphold agency conclusion if “it has warrant in the record and reasonable basis in the law.” (Approach 2)
a. Looks to Congressional intent in enacting NLRA 
i. Provide safeguards to industrial workers

ii. Prevent bloodshed in resolution of disputes

iii. Balance bargaining power

b. Given Congress’ intent, should newsboys be employees? ( seems to pass above test
i. More a policy issue than one of fact or law
ii. Doesn’t seem to be issue for ct., but for agency

iii. It is NLRB’s job to decide whether policies of NLRA would be furthered by including newsboys in scope of statute, subject to deferential review.

c. Cts. vacillated b/w Approach 1 & Approach 2 for long times
i. If Hearst had been decided under Chevron: 

1. Congress did not definitively decide question of whether newsboys were employees, thus, b/c NLRB’s quality of reasoning was okay, ct. would have to uphold agency’s ruling.

v. Typical Modern Dispute (Science Decisions): Existing data shows harms of high-level exposure, but there are inherent uncertainties as to whether the harm exists at lower levels & therefore whether agency should be allowed to regulate it.
1. American Petroleum Institute (Benzene Case) (1980)
Facts: OSHA passed low standard for exposure to benzene, & API contested b/c claimed too costly.
Holding: S. Ct. plurality struck down OSHA decision to block exposure to low concentrations of benzene in workplace b/c:
a. Limited data, not extrapolated: Existing evidence only showed that high concentrations are linked to cancer & OSHA produced no data response curve showing likely effects outside high concentrations
b. High costs, uncertain benefits: Compliance would cost billions, yet data didn’t demonstrate clear benefits
c. Statutory language: Statute requires an initial finding of fact that pre-existing standard creates a significant health risk so that a new, lower standard is “reasonably necessary or appropriate to provide safe/healthful employment/places of employment.
Refer to statute (Benzene plurality): Agency failed to meet stat. reqs. (e.g. initial finding of sig. risk) (If plurality could not read into statute smthg it doesn’t contain, would have no choice but to side w/ concurrence & strike down as unconstitutional)
Defer to agency (Benzene dissent): Agency acted w/i its discretion given inherent uncertainties at frontiers of science.
Strike down statute as unconstitutional (Benzene concurrence): Politically unaccountable bureaucrats can’t make fund. policy decisions ( “fundamental” key b/c many make policy decisions; AND agency heads are politically accountable, so not right.
2. Appropriate judicial role: Is it appropriate for judges to play a role in technically complex scientific decisionmaking?
a. Learn the substance: Judges can try to learn the substance through use of experts, special masters.
b. Employ procedures: Judges can require agencies to ventilate the issues through oral hearings to ensure the agency understands the issues & can make supportable findings of fact (consistent w/ VT Yankee, 1978?)
c. Defer to agency: Judges can defer to agencies in light of their superior expertise & inherent uncertainty (but Congress obviously wanted cts. to do more than rubber stamp agency decisions - § 706 standards of review)
d. Science Ct.
3. Benzene Revisited: OSHA provided substantial evidence of “significant health risk” & lowered standard.
4. If Benzene had been decided under Chevron:
a. Ct. would say, first, that Congress has not decided precise question, & second, that the decision was not reasonable
b. Rehnquist’s approach inconsistent w/ Chevron (agencies are accountable)
c. Plurality also inconsistent (politically unaccountable justices attribute to Congress smthg that it did not say & favor that view over that of agency
d. Thus, would have to uphold agency’s decision.
III. Interpretations of Law: The Chevron Doctrine ( Strong Deference
a. If Congress expressly or implicitly delegated law-interpreting power to the agency, ct. must follow any reasonable (not A&C) agency interpretation of an ambiguous statute
i. Contrasts w/ pre-Chevron weak deference approach, where cts. were ultimate for statutory interpretation)
b. Chevron v. Natural Resources Defense Council (1984)
i. Facts:  Under CAA, must give reasons to create new “source” of pollution. EPA changed definition of air pollution “source” to refer to all devices w/i single industrial bubble after it concluded that its old definition of “source” was harming economy & air quality by making it difficult to replace old equipment w/ new lower-polluting machinery.

ii. Holding: S. Ct. upheld EPA’s new definition, noting that while the statute does define source, it did not resolve this particular aspect “source,” and thus agency may interpret its own statutory mandate anyway that it likes (provided such interpretation is reasonable (not A&C).
1. Ct. states that politically unaccountable judges should not be making policy decisions. Rather, they should defer to politically accountable agencies (indirectly accountable b/c work for President). 

iii. Ct. announces “Chevron 2-Step Test”:

1. If Congress has directly spoken to the precise question at issue, that is the end of the matter (Congress unclear 90% of time) ( issue of law
a. Congress may explicitly prescribe a statutory definition:

i. If Congress had said “source” refers to each individual piece of industrial equipment, & not to an entire plant site, would bind agency & ct. would have to implement will of Congress (in such case, ct. has complied w/ § 706, decided question of law: “source” is ambiguous);

b. Cts. must apply “trad. tools of statutory construction”:

i. Dictionary def./plain meaning rule;

ii. Leg. history

iii. Statutory purpose ( Congress often has many goals

iv. Canons of construction (INS v. Cardoza-Fonseca)

v. Note: Judges & Justices debate significance of each of these tools; 

1. Breyer always sees ambiguity when reading statute & thus sketpcial how useful tools are (often advocates for Chevron deference); 

2. Scalia never sees ambiguity & always finds some tool of leg. construction (other than leg. history) that allows him not to apply Chevron deference.

c. Agencies must reject statutory construction contrary to clear Congressional intent
i. By plain meaning, history, etc. (INS v. Cardoza-Fonseca)

2. If statute is ambiguous, a ct. must uphold any reasonable agency interpretation (A&C standard) ( policy decision
a. “Reasonable”: The interpretation is w/i the range of definitions the statuory language will support, & the agency has adequately explained the reasons for its choice of interpretations a la State Farm (recognizes that ct. is dealing w/ a policy decision & not an issue of law)
b. Reasons for deference to agencies: High level of technical complexity, factual issues not subject to any definitive resolution, ultimate decision must necessarily be based on considerations of policy or expertise.

c. Ct. decision upholding agency interpretation of statute is binding precedent only in rare case where ct. finds agency’s interpretation was only permissible one (Brand X, 2005)
3. Chevron applies to legislative rules & formal adjudications
iv. When Chevron Applies
1. Highly deferential Chevron test applies to legislative rules
a. Chevron applies to notice & comment (informal) rulemaking & formal adjudication (Mead, 2001)
2. Unclear if Chevron deference applies to interpretive rules, policy statements, informal adjudication
a. Chevron deference may apply based on “all facts & circumstances”
b. Customs classifications: Do not warrant Chevron deference b/c thousands are made by low-level personnel w/o underlying reasons or precedent value.
c. Skidmore expertise deference applies when Chevron does not (Mead, 2001) ( Deference will be afforded depending on consideration of certain factors:
i. Did agency carefully considered interpretation at a high level?
ii. Is agency’s interpretation persuasive
iii. Is interpretation expressed in published reg/reasoned adjudicatory opinion, or in formal letter?
iv. Does agency have expertise in this area?
v. Is interpretation consistent w/ past interpretations? (Chevron deference does not require consistency) 
3. Chevron today: Generally, if the position taken by the agency appeals to and is consistent w/ the Democratic party, the liberal justices will say Chevron applies, and conservative judges will say that Chevron doesn’t apply, and doesn’t pass the Skidmore test, or Chevron does apply and doesn’t pass the Skidmore test, and vice versa
4. Lawyers:

a. If you want agency action upheld, argue for Chevron/Skidmore application
b. If don’t want agency action upheld, argue that Chevron does not apply, and argue that agency’s reasoning was not persuasive
Availability of Judicial Review (reference back to Overton Park above)
I. Presumption of Reviewability of Final Agency Action: Overton Park announces powerful presumption of reviewability. Today, presumption exists, but it has been cut back in strength & scope.
a. Statutory Preclusion - § 701(a)(1)
i. Abbott Labs: (see also in “Ripeness” section of Timing)

Abbott established a presumption of reviewability.  Review is foreclosed only where satisfies test:
1. Test:

a. Did Congress intend to preclude (clear & convincing evidence)?

b. Are issues appropriate for judicial review?

c. Would claims suffer hardship on deferral?

2. The fact that a statute makes one type of decision reviewable does not necessarily mean that Congress meant to make other decisions by same agency nonreviwable.
ii. Cts. can review constitutionality of statutes even if Congress precludes review w/ explicit “no review provision”
1. Johnson v. Robison (1974)

Facts: Robison, a conscientious objector who performed alternative services, applied for veterans’ benefits under GI Bill. Vet. Admin. denied on basis that statute does not permit. Robison sought review based on alleged 1st Amdmt violation.
Holding: Ct. applies avoidance canon as basis for allowing review 
1. Congress’s reasons for precluding review here (looking at leg. history): 
a. Avoid burdening both agency & cts. w/ huge load of litigation ( 
b. Keep cts. from interfering w/ efficiency of agency decisionmaking (& accompanying higher costs)
2. Neither reason related to constitutional issues, which were subject of instant case. 
3. Ct. interpreted statute to say non-reviewability of agency decision, not non-reviewability of statute itself ( interpreted as “no review except when constitutional questions”
c. Avoided forcing Ct. to decide whether Congress can insulate every issue it takes up from judicial review (including whether Congress, in issuing statute, acted unconstitutionally) ( avoidance doctrine
iii. Congress can impose time limits on judicial review of agencies, but cts. can review if rule applies
1. Adama Wrecking (1978)
Facts: Clean Air Act allows review of rule if challenge filed w/i 30 days of issuance of rule.
Holding: Congress can limit to 30 days time w/i which anyone can seek review of emissions standard (temporal limit), but P can obtain review of whether rule qualifies as an emissions standard (b/c it did not, time limit doesn’t apply)
b. Decisions “Committed to Agency Discretion” by Law - § 701(a)(2) – where case where there is no law to apply & reviewing ct. would have no standards for basis of review 
i. Webster v. Doe (1988) (Discretionary Personnel Decision)
Facts: CIA fires employee after it learns that he’s gay. CIA decisions to terminate employees are “committed to agency discretion by law” (§701). Ct. must determine what that means.
Holding: Ct. holds that CIA director’s decision to terminate employee w/o providing reasons or hearing is not reviewable by cts. b/c it is committed to agency discretion by law given:
1. Statutory language (personnel decisions are “in his discretion whenever he shall deem it advisable”); &

2. Context (dealing w/ clandestine CIA on matters of nat’l. security)

Reaffirms Robison to allow ct. to review for constitutional claims.

Dissents:

1. O’Connor: Stay out of CIA business altogether

2. Scalia: Not like line of decisions – if Congress says no review, then should be no review (anti-Robison)(even w/ const’l. issues)
ii. Hahn & Langevin (“No law to apply” & “committed to agency discretion” sometimes overlap)
1. Facts: FHA & HUD administer a wide array of subsidized housing programs where they rely on private investors to provide low-cost housing. FHA makes decisions on rent increases & the issue is whether this is subject to judicial review. 1st & 2nd Cir. hold that it is NOT reviewable – statute silent about review.
2. Hahn (1st Cir.) Committed to agency discretion by law b/c no law to apply (Ct. feels it knows too little about these issues)

3. Langevin (2nd Cir.): There is law to apply (Congress lifted standard from previous S. Ct. opinion), but Congress implicitly precluded review.
a. 2nd Cir.’s opinion much better than 1st Cir.’s (standard of statute is one that cts. have been applying in other cases for decades) – says ct. doesn’t want to get involved, but if Congress wants cts. to get involved, they will.

b. D

II. Presumption of Non-Reviewability of Agency Inaction
a. Enforcement Discretion: Agencies have discretion over whether to investigate or take enforcement action given limited resources & funding & the need to prioritize decisions & respond to competing pressures & such decision are generally unreviewable.
i. Cts. can’t compel agencies to act for policy reasons
Dunn v. Retail Clerks (1962) 
Facts: Union sends people to floor to bribe for votes. Firm sends spies to record for unfair labor practices & takes info to NLRB. NLRB decides not to take any action, despite solid evidence.
Holding: Ct. holds that even if facts presented to agency show a clear violation of law, the ct. cannot compel the agency to act.

1. Policy choice & resource allocation outside of ct.’s expertise.

ii. Cts. CAN review agency legal decisions (exception)
So. Cal. Dist. Council 
Facts: Agency decided not to act on stated basis that SOL had run out.

Holding: Ct. can review & reverse decision not to act if agency gives legally incorrect reason for declining to act (here, SOL had not run out)
Result: Today, if not mandated by statute to give reason why it’s not required to act, agency will provide any reason (this way, decision will not be reviewable)

iii. “Reasons req.” anomaly allowing review of agency inaction

Dunlop v. Bachowski (1975)
Facts: LMRDA requires DOL to set aside union election if it finds probable cause that winner engaged in any illegal tact that affected outcome. Bachowski loses union election & asks DOL to investigate, but it refuses (declines to file complaint).
3rd Cir. reverses: Presumption of reviewabilty trumps trad. common law doctrine of unreviewble prosecutorial discretion, & requires DOl to provide both hearing & reasons for not acting.
1. Statute designed to protect private (unsuccessful candidates), rather than public (the public), rights

2. Statute couples “shall” (word of command) w/ justiciable standard.

a. Statute said DOL “shall” set aside election ( language of command rather than language of empowerment (S. Ct: This is dispositive 50% of time)

b. Probable cause (justiciable standard)

Holding: DOL Sec.’s decision subject to judicial review, albeit narrow A&C (rational reasons required, but not hearing) (partially affirms 3rd Cir.)
1. Congress clearly wanted to create decisonmaking process that would not cast long-term cloud over union leadership. If ordered hearing, would be years of delay before leadership could be determined.

Hypo: DOL decides election loser probably lost because of winner’s illegal tactics, but also decides it lacks sufficient resources to act in all such cases & that this case is less important than others. 
1. What should DOL do (must give reasons, but not required to provide evidence)

a. In every case you choose not to pursue through formal means, put out same boilerplate statement – obscure real reasons for not acting
iv. Courts cannot compel enforcement action
Heckler v. Chaney (1985)
Facts: Anti-death penalty group files lawsuit w/ FDA arguing drugs used for lethal injection are not safe and effective. FDA does nothing.
DC Cir. applies presumption of reviewability (Overton Park, Abbott Labs, Dunlop) & FDA policy statement re off-label use to compel FDA to act.
Holding: S. Ct. reverses, based on presumption of unreviewability for agency inaction (not investigating).

1. Recognition of reality that there’s no agency that has resources sufficient to allow it to act in every single case (further, factors that induce agency to act in one case but not another very complicated).
2. Presumption can be rebutted by language of command (“shall”) coupled w/ justiciable standard (treat Dunlop as meeting rebuttal reqs., thus reviewable – Prof. disagrees)

a. Presumption can be rebutted only by statute or leg. rule

b. Policy statements cannot rebut

i. Not binding;

ii. Now many agencies won’t issue leg. rule w/ law to apply b/c want to avoid review – just issue policy statements

c. Interpretive rule can’t compel reviewability, but agency could have an ambiguous leg. rule that was interpreted to impose on it a duty to act in circumstances specified by leg. rule

b. Discretion to Regulate: Cts. aren’t second-guessing agency’s allocation of scare resources but reviewing outcome of agency’s voluntary decision after it has already chosen to devote resources to rulemaking
i. § 553(e): provides right to petition for rulemaking & requires agency to give reasons for refusing.
1. Ct. can review decisions not to issue rule after rulemaking
NRDC v. SECU (DC 1971)
Facts: Environmentalists & civil rights groups want SEC to require all corps. to include in their reporting very detailed reports on their environmental & employment practices. SEC conducts a rulemaking but only issues a decision requiring compliance statements.
Holding: Decision not to issue a rule AFTER conducting rulemaking IS reviewable – already spent resources.

2. Refusal to amend rule subject to deferential review
American Horse Protection Assn. v. Lyng (DC 1987)
Facts: Congress passed statute banning “soring” and tells DOA to implement ban.. DOA initially indicated it would ban light weight soring it found to be injurious by independent study, but then refused to issue new soring rule.

Holding: Agency decisions to refuse to issue or amend a rule in response to a petition are subject to deferential review.
a. Rulemaking inaction is different from enforcement action b/c:
i. Less frequent than decisions not to act in adjudications (thus won’t overburden ct.)
ii. Often focus on law (here, definitional Q), rather than complicated set of factors that agencies consider when deciding where to allocate their resources (thus ct. has some understanding of issue).
iii. APA § 553: Whenever agency denies petition for rulemaking, requires agency to give reasons for denial --( provides basis for review.
iv. Decision not to initiate a rulemaking is rarely overturned.

1. Here, only b/c DOA went against Congress, its own study (seems illogical).

3. MA v. EPA (2007) (1 of only 3 cases in which petitioner got review & WON)
Facts: S. Ct. applies AHPA test in context of petition to EPA to initiate rulemaking to determine whether & to what extent to limit auto emissions of CO2 to mitigate global warming. 

4 issues: 

a. Does ct. have standing?

b. Is it A&C?

c. Interpretation of statue

d. Adopt reasoning & standing of AHPA v. Lyng?
Holding: Ct. holds that DC Cir. got it right in AHPA – adopts reasoning in toto

c. Timing of Judicial Review
i. Requirements: Agency action is reviewable only if it is final, ripe for review, and P has exhausted administrative remedies.
1. Petitioner must succeed on all 3 grounds

2. Agency need only succeed on 1 ground
ii. Finality: 2-step test:

1. Agency must have concluded its decisionmaking process (level of agency that has authority; final language); AND

2. Decision must have formal legal consequences (create rights, take away rights, change rights) ( decisionmaker has arrived at definite position on issue that inflicts an actual, concrete injury)
3. APA § 704: Makes final agency action subject to judicial review

4. Rationale for Finality Requirement: Avoids judicial interference w/ ongoing agency activities.

5. Non-consequential decisions are not final
Dalton v. Spencer (1994)
Facts: Spencer seeks review of decisions of DOD, BCC, & President to close Philadelphia Navy Yard.
Holding: Unreviewable under APA b/c President is not an agency, and President has final say – Presidential decisions are not reviewable under APA unless there are constitutional issues.
a. DOD & BCC decisions do not have legal effect (carry no consequences) until President acts, thus they are not “final” even though they represent the final word of each agency. 
b. Concurrence: Functional overlap b/w reviewability doctrine & 3 timing doctines ( statute silent re reviewability of decisions, & structure makes it clear that Congress wanted cts. to stay out (circumstantial eviden) – APA § 701(a)(2) ( thus don’t need to talk about finality

6. Agency Cancellations & Suspensions under FIFRA (pesticides) Example (EDF v. Hardin, EDF v. Ruckelhaus)
Facts: DDT pesticide cases. 
a. Cancellation: Requires finding that costs exceed benefits after elaborate procedure that takes year (e.g. EPA decision to cancel registration of pesticide b/c its costs outweigh its benefits)

b. Suspension Requires finding of imminent harm after few, if any procedures & can be done quickly (e.g. EPA decision to suspend registration of pesticide b/c it causes imminent harm

Holding: An agency’s inaction can be held to be a final order, if it is the equivalent to an order denying relief (here, the issue of the “imminence” of the threat was finally resolved)

a. Decision to initiate Cancellation
i. Yes – not final

ii. No – reviewable & final

iii. Inaction – not reviewable – ct. says at this point agency inaction is the same as saying no, but after Heckler v. Chaney, this is not reviewable

b. Decision to suspend (assuming language of command + justiciable standard)

iv. Yes – completed the process & it has concrete effect (though maybe not permanent effect), but there are no procedures. Agencies argue that this is an intermediate decision & there is no record for review. Cts. divided on this question.

v. No – suspension process & its action has a concrete effect (might continue to kill certain animals if interest groups correct). Yet could be characterized as intermediate step in on-going cancellation process. Cts. divided

vi. Inaction – unreviewable b/c no ct. here would equate failure to act w/ a negative decision.

c. Decision to Cancel

vii. Yes – definitely final

viii. No – definitely final

ix. Inaction – not reviewable
7. Agency Delay & Compelling Agency Action (affects all timing doctrines)
a. § 706: Potential remedies
i. Ct. can order agency to act if action “unreasonably delayed”

1. But so many reasons for delay possible: resources, procedures

2. P must prove it’s “unreasonable” for agency to have allocated resources in such manner that has caused delay in other priorities ( violates Chaney b/c cts. incompetent in telling agencies how to prioritize

ii. Mandatory Statutory Deadlines

1. Easy in theory: Congress can set deadlines on agency action 

2. Hard in practice: Congress does not know problems/priorities of agency

a. FOIA requires action w/i 20 days, but FBI is 20 yrs behind 

iii. Ripeness: Whether issues are appropriate for judicial review at a given time

1. Source: Grounded in common law, not APA

2. Rationale for Ripeness Req.: Assures issues are sufficiently developed for judicial resolution

3. Requirements for Ripeness
4. Abbott Labs v. Gardner (1967) 
Facts: FDA issues “every time” rule – include generic name on all labeling, advertising under brand name of drug “every time.” Pharms sue.

a. Old Rule: Can’t challenge rule until break it & suing under enforcement; record would be enforcement hearing.

i. Bad publicity for challenges (b/c have to break law), but agencies liked it.

b. New Rule: Once rule is issued, can sue for declaration whether it’s valid

Holding:  Ct. says this rule is ripe & announces 3-part test on pre-enforcement review

a. (1) Did Congress intend to forbid pre-enforcement review?
i. There is a presumption of reviewability

ii. Congressional intent to preclude review must be shown by “clear & convincing evidence” to overcome presumption of reviewability.
b. (2) Are the issues a ct. is being called upon to resolve appropriate for judicial resolution at this time in this abstract context?
a. Purely legal: more likely to be ripe for review
b. Purely factual: Less likely to be ripe for review (e.g. wait to see how law is applied)
c.  (3) Would petitioners suffer hardship as a result of decision to defer review?
5. Pre-Enforcement Review Precluded
a. Benefit Eligibility Rules (SSA benefits, INS deportation, etc.)
Reno v. Catholic Social Services: 

Facts: Pre-enforcement review of benefits rule denied

Holding: Cannot review benefits rule until benefits have been denied (post-enforcement – thus A

i. Fails Part (2) of Abbott – No factual basis for denying benefits so cannot be dealt w/ in abstract context.

ii. Fails Part (3) of Abbott – No hardship until benefits have been denied.

b. Alternative Route to Review

Thunder Basin Coal
Facts: P tries to get pre-enforcement review

Holding: Fails Part (1) of Abbott
i. Congress implicitly precluded pre-enforcement review of a regulatory rule by providing an alternative route to review (can challenge rule in enforcement proceeding)

6. Pre-Enforcement Challenges: Justices disagree whether there is a presumption of pre-enforcement review (Illinois Council on Long-Term Care, 2000) (in contrast to Overton Park & Abbott)
a. Not ripe when determination is too abstract
Toilet Goods: FDA issued a “free access rule” stating that its regulatees must give its inspectors free access or face revocation of their (regulatees’) certification. 

Holding: Not ripe for review under Abbott:

i. Fails Part (1)
1. Congress did NOT intend for pre-enforcement review

ii. Fails Part (2)
1. Not kind of Q of law that can be resolved in the abstract ( highly fact dependent

2. P must wit until access attempted & then demonstrate why access under those circumstances is A&C

iii. Fails Part (3) 
1. No hardship to P b/c certification halted – POOR reasoning, says Prof. (this would be hardship) ( Ct. should not have addressed this issue b/c it case clearly failed Part (2)
iv. Key: Challenge to leg. rule that raises mere possibility of change but doesn’t affect primary conduct of regulate unlikely to be found ripe

b. Ripe when P significantly changes conduct for costly compliance
Abbott Labs: Permitting pre-enforcement challenge by drug makers to “every time” rule

i. Fails Part (3): “Every time” rule required drug makers to spend a lot of $$$
ii. Key: Challenges to leg. rules imposing duties or restrictions requiring immediate changes in conduct of regulatees or be found in violation of law are virtually always held ripe.
7. Abbott’s Impact: Has made pre-enforcement review common, making rulemakings 5-10 yr endeavors.

a. In pre-enforcement review, can’t rely on enforcement proceeding for record to determine whether rule is A&C, so must instead rely on record created by notice & comment rulemaking 

b. Statement of basis & purpose must respond adequately to all comments. 
c. Reno v. Catholic Social Services chipped away att & Thunder Basin created big whole in Abbott, as did Illinois Long-Term Care
d. Mashaw has urged S. Ct. to overturn Abbott Labs. 

iv. Exhaustion: No one is entitled to judicial relief for a threatened injury until prescribed administrative remedies have been exhausted (purely judge-made)
1. Rationale: Defer to agency decisionmaking, factual resolution, expertise, discretion, & autonomy, & enhance efficiency by avoiding premature interruption of agency’s decisionmaking & burdening cts.

2. Rule: Darby v. Cisneros (1993)
a. APA § 704: Congress wrote to narrow scope of exhaustion doctrine, so that trumps ct. /agency common law reasoning
b. Final & ripe actions are reviewable unless statute or rule requires resort to intra-agency review (§§ 702, 704)

i. Applies only to intra-agency review.

ii. It is the power of the agency to determine if intra-agency review is mandatory or optional.

c. If intra-agency review is not required by organic statute or agency rule, then P may seek review w/o having exhausted that administrative remedy.

3. Administrative Remedies Not Exhausted
Myers v. Bethlehem Steel (1938)
Facts: NLRA said NLRB has juris. over labor disputes that take place in interstate commerce, & is empowered to determine that co. involved in interstate commerce is engaged in unfair labor practices. NLRB issues rule over BSC. BSC challenges NLRB jurisdiction (says not interstate commerce).
Holding; Ct. cannot enjoin NLRB hearing based on finding that conduct was not in interstate commerce.

i. Party must first challenge jurisdiction at agency hearing subject to deferential judicial review of agency determination at end of proceeding (must go through all agency remedies before challenging in ct.)
ii. Coincided w/ adoption of new, more liberal tests to determine whether conduct is in IC ( Agency has power to make decision re juris. & const’l. facts
4. Exhaustion Exceptions – When Failure to Exhaust May be Excused 
a. Draft Classification
b. McKart v. U.S. (1969) – Best case why exhaustion doctrine is so important
Facts: Sole surviving son exempt from draft if fills out form. Doesn’t fill out form & then doesn’t report when drafted. Arrested.

Holding: Ct. excuses the son’s lack of exhaustion b/c reasons for doctrine:

i. Avoid interruption of agency decisionmaking process.

ii. Allow agency to develop facts to resolve factual issues.

iii. Allow agency to exercise discretion & to apply expertise.

iv. Efficiency – avoid burdening agencies & cts. w/ multiple appeals.

v. Respect agency autonomy.

vi. Deter parties from sandbagging agency.

Excuses the doctrine here b/c these 6 reasons aren’t so important.

And any opportunity to exhaust remedies has past ( too late.

vii. Hardship of going to prison is harsh.

c. McGee v. U.S. (1971)
Facts: Similar to McKart, but conscientious objector failed to fill out card.
Holding: P did NOT exhaust all remedies, & six reasons are important here.

d. Agency’s gathering of facts / analysis & expertise are necessary.
5. Scope of Exhaustion: Regulatees may argue that decisions requiring exhaustion should be narrowly construed to avoid more costly, time-consuming, non-essential determinations.
a. Avoiding clinical trials: Argue that scope of exhaustion should be whether a product is a drug subject to years of clinical trials, not the broader question of whether it is safe & effective, b/c if it’s not a drug, clinical trials are an unnecessary waste of time & costly (e.g. scope of burden substantially outweighs feasible alternatives).

6. Cts. Can’t Excuse Failure to Exhaust When Congressionally Required: Cts. cannot excuse a failure to exhaust admin. remedies when Congress has required exhaustion by statute (no ct. may review decision of this agency unless and until petitioner has taken following steps – ex. immigration; prisoners’ rights)  (Woodford v. Ngo, 2006)
7. Cts. Can’t Impose Add’l. Exhaustion Reqs: Cts. are not free to impose an exhaustion req. as a rule of judicial administration where agency action has already become final under APA § 10(c) (Darby v. Cisneros, 1993)
8. Pizza Hypo
a. FDA characterizes pizza you make and want to sell as drug (not food) and requires 10 years of clinical trials at cost of $$$$ to prove it is safe and effective (for purpose of not clogging arteries by using faux cheese) before you can market it. You attempt to obtain review of FDA’s characterization, but FDA argues you must first exhaust your remedies through clinical trials.
b. What result would you predict? How can you distinguish your case from Myers v. Bethlehem Steel? (BSC)

i. Remedy that BSC was told it had to exhaust was going through long and expensive hearing where NLRB would decide whether it was undertaking IC & engaged in unfair labor practices.
ii. Remedy here was clinical trials.
iii. Difference in degree

1. In BSC, where co. wanted to go directly to ct., knew that it would win anyway, so unfair to make it go through 2 years of admin. review. Ct. said must do so despite costs.
2. Ct. is less likely to require you to pursue admin. remedies here
iv. Finality
1. FDA has already made final decision that this is a drug, and now saying that’s only part of decisionmaking process (now must determine whether safe to sell in IC)

2. You can argue that determination that it’s a drug is final decision that has legal consequences (forces you to spend $850m and 10yrs testing food, & prohibited from selling it in meantime).

v. Ripeness
1. No, there is not evidence that Congress intended to preclude review of final decisions classifying something as a drug before manufacturer has gone through application process to get it approved safe and effective
vi. Is issue appropriate for judicial review at this time?
1. Given this substance, and claims used to advertise it, is this a drug?
2. FDA has already looked at evidence, made determination that it is a drug and explained why
3. That issue is appropriate for review
4. Hardship: Yes - $850m and 10 yrs of testing
5. Convince court that this is a good time to review action (as much pragmatic as doctrinal)
vii. Exhaustion, finality, and ripeness are not impediments to immediate judicial review of FDA’s determination that pizza is not a drug
d. Standing
i. Requirement: In order for ct. to accept case, action must be reviewable under timing doctrines (final, ripe, & exhausted remedies), and P must have standing – a sufficient legal interest to proceed that isn’t too speculative, attenuated, or abstract
1. Constitutional Requirement: Injury in fact, causation, & redressability (Art. III “case or controversy”; Art. II “take care”)

2. Statutory/Prudential Requirement: Zone of Interest Test

ii. Key distinction: Directly regulated parties seldom have a standing problem, but beneficiaries who seek to make regulatory systems have more bite will often fail to demonstrate the requisite “injury in fact”

iii. Pre-ADP v. Camp: 2 lines of cases (focused on rights)
Alexander Sprout & Son (1930) – Legal Right Test

Facts:Pre-existing rate structure favored Sprunt over its competitors. After hearing, ICC found rate structure illegal & ordered RRs to equalize rate (would hurt Sprunt). Sprunt sought review.

Holding: S. Ct. said Sprunt had no standing b/c agency order did not effect its “legal right.”
a. This is really a merit issue & should be determined after the case is heard. It forces ct. to make cursory & hasty evaluation at beginning of case

i. How can ct. know order is lawful before it reviews it; why can’t Sprunt argue that order is inconsistent with statute, A&C, or unsupported by substantial evidence?
2. Sanders Bros. (1940)

3. Facts: FCC grants license to SB’s competitor, & SB challenges issuance, claiming it has legal right to be free from adverse competition.
4. Holding: S. Ct. says SB has no right to be free from competition, but has standing b/c FCC statute confer standing on anyone adversely affected/aggrieved by an FCC order.
a. Congress can confer broad standing on “private AGs” to help insure that agencies comply w/ law.

i. Govt. has limited enforcement resources, & thus can supplement its efforts by enlisting private AGs to enforce statutes on issues that affect them.

b. Supported by half of S. Ct. today.

c. Legal right applies when statute doesn’t appy; private AG can be used at any time
iv. Constitutional Requirements for Standing (ADP v. Camp, 1970) (focus on injuries)
1. Injury in Fact: Concrete & particularized & actual or imminent, not hypothetical or conjectural

2. Causation (“but for”): Injury fairly traceable to the actions of the defendant

3. Redressable by a ct.: Likely the injury will be redressed by a favorable decision.

v. Injury in Fact: Requires concrete & particularized injuries, economic or otherwise, but CANNOT be general or abstract or shared by many.
1. Directness of Injury [neighbors who use nearby land (Laidlaw, 2000) vs. someday intention to visit across globe (Lujan, 1992)
a. Speculative Trips Abroad (No standing)
Lujan v. Defenders of Wildlife (see also Envir. Stand.)
Ps lacked standing to challenge narrowing of Endangered Species Act to apply only to US projects b/c theoretical future trips abroad to see animals only a speculative injury, not one in fact.

b. Neighboring Pollution (Standing)
Laidlaw (see also Envir. Stand.)
Neighbors of wastewater treatment plant had standing under Clean Water Act when claiming their recreational opportunities were curtailed b/c fear of ongoing pollution evene w/o actual pollution

2. Lenient Injury in Fact Requirement
a. Reasonable Fear Requirement
Laidlaw
For standing, it is sufficient for P to show that his change in behavior (curtailed recreation) was due to a “reasonable fear” regarding effects of discharges from nearby wastewater treatment plant

b. Testing Discrimination
Havens Realty (1982)
Facts: Unlawful to discriminate in housing based on race – private class action.

i. Testing case: Injury of not getting housing – but if a test case, is there a real & actual injury?

Holding: Black “tester” can challenge apt. build. owner’s violation of FHA even though tester had no interest in renting an apt. ( Congress had taken bold action to eradicate housing discrimination & it is unlawful to provide inaccurate info. on racial grounds.
c. Informational Injury
Akins v. FEC (1998)
Facts: FEC requires PACs to disclose info about their financing & activities. Arab-American voters want to challenge FEC’s decision that AIPAC (Israel lobby) is not a PAC.

i. Holding: Congress has created a right in every voter to enforce right to access this info. 
1. An injury suffered by every voter (by the many) is a judicially-cognizable injury if Congress has created a statutory right that applies to every voter & an agency has acted in a away that interferes w/ that right, distinguishing Schlesigner & Richardson. (prudential, rather than constitutional limitation, & thus can be dispensed w/ by statute)
ii. Dissent: Injury share by many (all voters in same way – no access to info.), doesn’t qualify as concrete/particularized, but rather abstract/generalized ( no standing ( ties into Scalia’s Take Care theory

d. Generalized Threat of Competition
e. Amer. Data Processors v. Camp (1970)
Facts: ADP wants statute interpreted to say banks can’t engage in other commercial activity like computer services.
Holding: The Comptroller of the Currency has allowed nat’l. banks to perform data processing services. This injured persons in the data processing business. ADP need not show that a particular membere would lose $ as a result of a particular bank’s successful effort to take a particular customer from the member to gain standing. Competitive injury satisfied the injury in fact req.
3. Rigorous Injury in Fact Requirement (*Note: These often involve taxpayer challenges, military/foreign policy, or political questions)

a. Disclosure of CIA Budget
Richardson (1974)
Facts: Fed. taxpayer challenged statutes that allowed CIA not to publish a regular statement of accounts, alleging that the statutes violated statement & acct. clause of Constitution.
Holding: No standing: injury is too general/not particularized ( P’s alleged injury – disabling him from voting w/ knowledge of incumbent legislators’ decisions about intelligence budgeting – mere “generalized grievance” that failed to distinguish him from any citizen who objected to the secrecy of the intelligence budget.
i. Govt.. has never allowed disclosure of such information; public doesn’t understand this issue anyway ( avoids having to decide const’l. issue
ii. Note ( distinguished from Akins 
b. Members of Congress in Military
Schlessinger v. Reservists Committee (1974)
Facts: Constitution contains provision prohibiting any person from holding office in more than one branch of govt. Reservists argue that Congressional reservists cannot draw pary from the reserves & the leg. branch.

Holding: Injury is too abstract & generalized b/c there is no particularized harm from Congressional reservists.

i. Ct. reaches practical conclusion (same as in Richardson) 

1. If it grants standing, saying that Constitution doesn’t mean what it says.

2. if it grants standing, risks angering majority of legislature.

3. Deny standing and temporarily anger admin. law professors.

c. Tax-Exempt Status of Hospitals (mostly causation)
Simon v. E. KY Welfare Rights Ass’n. (1976)
Facts: Ps argue their inability to obtain free services from hospitable is attributable to IRS enforcement decision.
Holding: Poor Ps rejected for treatment by tax-exempt hospitals cannot challenge adequacy of IRS method of enforcing prohibition on tax-exempt status of hospitals that refuse to provide service to poor people b/c they cannot prove that the particular hospitals’ policies were a function of their tax-exempt status ( very demanding, impossible to meet standing test 
d. Tax Benefits of Discriminatory Schools
Allen v. Wright (1984) (injury & fact & causation)
Facts: Ps believed IRS poorly enforced 14th Amdmt EP Clause & IRS statute prohibiting racially discriminatory schools from earning tax benefits. Ps argued that Ct. should order IRS to change its methods of enforcement. Claimed children deprived of racially-integrated free education.
Holding: Ps cannot challenge adequacy of IRS’s enforcement methods b/c Ps did not prove that ability to deduct contributions or exempt status of schools caused any particular school to change its policies/white parent to change child’s enrollment, thereby changing integration level in an particular public school attended by any particular child of Ps.
i. Note: Stricter approach than in ADP, where ADP didn’t need to identify exactly who would suffer injury; could go on probabilities (if Ct. had taken that approach here, would have asked “Are parents’ decisions where to send their children affected by tuition ( don’t care which parents, just need to show some parents) [Ct.’s rationale: Reluctant to tell agency to use one enforcement strategy rather than another]

e. Prosecutorial Discretion
Linda R.S. v. Richard D. (1973)
Facts: 
Holding: Mother does NOT have standing to challenge TX for not enforcing fed. statute about child support. 
i. No causal link.

ii. Whether this would ensure remedy is entirely speculative ( Father might choose 2 years in prison rather than make child support payments.

iii. Bizarre ruling ( Denying criminal law has any effect

f. Note, Simon, Allen, & Linda all decided before Heckler v. Chaney (that is, before majority of Justices willing to hold that ct. cannot review agency’s exercise of its enforcement discretion). 

i. Thus, Ct. used impossible-meet standing req. to dismiss (outcome is the same).
vi. Causation: The rigor of the causation requirement – usually “but for” causation – has depended on the case.

1. Lenient Causation Requirement
2. ADP v. Campo
3. Holding: ADP need not show that a particular member would lose $ as a result of a particular bank’s successful effort to take a particular customer from the member to gain standing.

4. 3rd Party Action Insufficient
5. Simon v. E. KY 
6. Holding: Poor people were injured by failure of hospital to treat them for free, but it wasn’t caused by IRS’s failure to withdraw hospital’s tax exempt status which, if withdrawn, would not change hospital’s policy.

7. See also Allen v. Wright (above)
vii. Redressability
1. Civil Penalties (unabated violations vs. wholly past actions)
2. Laidlaw (2000): Fines paid to govt. deter wastewater treatment plant’s polluting & qualify as redress in the face of unabated violations (see Enviro. Stand.)

a. When conduct is ceased during pendency of suit & ct. imposes civil penalties, such penalties count as redress, b/c it is fear of civil penalties that induce firms to abide by law ( thus, even if they are payable to Treasury, still have effect as D will no longer cause injury to Ps

3. Steel Co. (1998): A payment of civil penalties to the Treasury for engaging in wholly past violations of an environmental statute cannot redress an injury to an individual P caused by those violations b/c the individual obtains no benefit as a result of a payment to the govt.

viii. Zone of Interest Test (Statutory Requirement – APA § 702): Whether the interest sought to be protected are arguably w/i the zone of interests to be protected or regulated by the statute or constitutional guarantee in question (ADP v. Campo)

1. Based on APA § 702: Creates a cause of action for persons adversely affected or aggrieved by agency action w/i the relevant meaning of the statute.

2. Congressionally-Intended Beneficiary Test: Who & what did Congress mean to protect in enacting a particular statute?

3. Political Dynamics: Justices very split on standing & cases on zone of interest will likely depend on political dynamics of the case (e.g. labor unions, creditors, etc.)

4. Broad Conferral of Standing
a. Unintended Beneficiaries but Suitable Challengers
b. ADP c. Campo
Holding: Competitors of nat’l. banks engaged in data processing services deemed w/i class of aggrieved persons entitled to judicial review of agency action even though Congress wasn’t trying to protect data processors from competition by banks, but depositors from speculation by banks.

c. Excludes Only Those w/ Marginal Interests
Clarke (1987) (virtually identical to ADP)
Facts: Definition of “banking”
Holding: Zone of Interests Test not intended to be especially demanding. Excludes only those w/ marginal interests (ex. if agency had switched method of transcribing hearings, transcribers of hearing couldn’t challenge that b/c clear that Congress wasn’t trying to protect their rights). P need not prove specific intent to protect interests at stake.

d. Victory Would Further Interests
Nat’l. Credit Union v. First Nat’l. Bank (1998) GOOD LAW
Facts: Banks challenged rule that allowed credit unions to sign up members from several different employers.
Holding: Bankers need not prove intent to protect its interests b/c it is “arguably” in the Zone of Interest if a victory would further its interests (put “arguably” back in test – returned to fairly permissible test)

Note: Pure partisan politics ( All liberals said labor unions have standing, banks don’t; all conservatives said banks have standing, labor unions don’t
5. Narrow Conferral of Standing
a. Intended Beneficiaries
b. Air Courier Conf. (1991) (overruled by NCU)
c. Facts: Postal union wanted review of postal authorities who allowed, for the first time, sb. other than postal service to get involved in int’l. mail courier service (definitional question)
d. Holding: No standing b/c no evidence Congress intended to protect postal employees when it enacted statue ( must prove specific congressional intent to benefit P’s class

e. Reads out “arguably” from Zone of Interest test
ix. Associational /  Derivative Standing (50% of admin. law cases brought by assns)
1. An association has standing derivative of any one of its members if (Washington Apple Advertising):

a. Any member has standing;

b. Interests asserted are germane to org.’s purposes;

c. *Relief requested does not require participation of individual members ( important in class action tort actions ( not important in admin. law context b/c there, you’re seeking decision that vacates agency action or tells if what it’s done is lawful ( doesn’t require participation of indiv. members.

2. Crucial to respond to collective action problems in all govt./legal proceedings (allows people bearing diffuse costs to band together to pursue their interests)

3. Assn’ can have standing directly,.e.g., to obtain review of an action that would increase the ass’n’s costs.
4. Ass’n does not have standing just because it is dedicated to protecting an interest that is at stake (Sierra Club, 1972)
a. No standing merely for liking environment
b. Must meet “economic or otherwise” requirement ( can include aesthetic injury, but still need actual & real injury
x. Environmental Standing Timeline
1. ADP (1970): Recognizes injury in fact, “economic or otherwise”
a. “Otherwise” – people breathe air, use water, enjoy environment, & thus there can be environmental & aesthetic injuries.

2. Sierra Club v. Morton (1972)
a. Ct. recognizes environmental & other aesthetic injuries as “injuries in fact” provided an individual member of an assn. suffers injury of this type (e.g. hiker in pristine wilderness area injured by agency action that permits development of area)

3. Scalia Paper on “Standing as an Essential Element of Separation of Powers” (1983)
a. Art. II (Pres. shall take care that the laws be faithfully executed) permits only President (or those directly accountable to him) to enforce environ. laws & precludes a ct. from interfering w/ Pres.’s discretion ( no ct. can entertain any action brought by any environmental advocacy group/individual who claims to have been injured by some environmental law.
b. Note: No cases in which Ct. had held that Congress cannot confer standing on individuals via statute (Scalia argues that this trumps statute b/c it is found in Constitution)
4. Nat’l. Wildlife Federation (1990) (first big change since 1972)
Facts: NWF wants to challenge Land Withdrawal Program of DOI (program through which govt. classifies tracts of land)
Holding: Ct. holds not reviewable
a. Ripeness: No one can challenge an agency program (involving hundreds of thousands of decisions) – only final agency actions are reviewable (ex. if DOI had just issued permit authorizing agency to open coal mine)
b. Geographic Vicinity Requirement: P doesn’t have standing based solely on use of land “in the vicinity” of a large tract that an agency has authorized for development.
5. Lujan v. Defenders of Wildlife (1992) 

Facts: Endangered Species Act states that govt. cannot take any part of critical habitat of endangered species. USAID provides grants to Egypt & Sri Lanka pledging 10% of funding for big projects. P brings citizen suit under provision of ESA authorizing any person to challenge violations of Act ( want to convince Ct. that ESA has extraterritorial application, & for Ct. to say that AID cannot provide such funding (b/c two projects will eliminate part of habitat of Nile Crocodile & Asian Tiger)
Holding: 4-Justice plurality says no injury in fact b/c:
a. Requires temporal proximity (incremental change)
i. Theoretical future trips abroad to see animals only speculative injury, not one in fact.
ii. Could overcome this w/ non-refundable plane tickets.
b. Ct. (Scalia) rejects: 
i. Ecosystem Nexus theory – Complicated, ripple effects in world
ii. Animal Nexus theory – Loves animals & wants to see
iii. Vocational Nexus theory – Jobs is studying animal
iv. “Shared by all” ( compare w/ Atkins, where “shared by all” not precluded (here, rejects citizen suits)
c. Even if causation, & injury if member can satisfy temporal proximity req. (ex. non-refundable tix), injury is not redressable
i. USAID might not comply b/c decision would only apply to DOI (Prof ( agencies of same govt. in privity for purposes of collateral estoppel & opinion WOULD bind State
ii. Egypt & Sri Lanka might go forward w/o U.S. funding (Prof. ( maybe ( all of this is aimed at stopping environ. standing)
d. Take Care Clause (most revolutionary) precludes Congress from authorizing cts. to interfere w/ Pres. discretion to enforce public laws (only Pres. & his at-will employees can enforce pub. laws) (no longer good law)
e. P claiming procedural injury need not show that procedure will change outcome but must show that he has a substantive injury at stake
6. Steel Co. (1998)
Facts: Citizen suit brought under Clear Water Act for disposal of toxic chemicals. Ps say they were injured & want remedies, including injunction. Say they will settle for civil penalties.
Holding: S. Ct. acknowledges that there was an injury in fact b/c citizens do not know what types of chemicals were dumped & thus can’t protect themselves. However, not redressable 

a. No injunctive relief if no present violation of law (firm may stop violating day before suit) AND

b. A D’s payment of civil penalties to the Treasury for wholly past violations of environ. statute cannot redress injury to P  caused by such violation b/c the P obtains no benefit as a result of payment to the govt.

c. This fits perfectly w/ Take Care Clause reasoning ( private enforcement of private statues & public enforcement of public statutes & 2 can’t be mixed ( private citizen can’t bring suit to enforce public statute. 

7. Laidlaw (2000)
Facts: In Steel Co., firm being sued under citizen suit provision had already ceased illegal action when suit brought. Here, firm illegally discharging chemicals when citizen suit brought, & only during 2-yr pendency of suit did firm change its practices and tell Ct. that it would never violate again
Holding: S. Ct. holds that Steel Co. applies only to wholly past violations, & Congress has discretion to decide what remedies will redress an injury ( ongoing violation (injury of reasonable fear) can be redressed by civil penalties to deter
a. Defines injury as “reasonable fear” harm: P need only establish that he change his behavior (ex. stopped swimming a mile downstream from chem. plant) b/c of “reasonable fear” of effects of illegal discharges. 
8. Dissent: Ct. has made it possible for any citizen to bring suit
9. MA v. EPA (2007)
10. Facts: Environmental orgs., states, & localities petition Ct. to review EPA decision refusing to begin rulemaking to regulate CO2 emissions ( citizen standing?
11. Holding: 5-Justice majority holds MA has standing ( Focuses solely on MA interest as sovereign in loss of its coastal land.
a. MA has lost land & will lose land in the future (though nobody knows at what pace)
b. Unlike a private individual (citing Defenders of Wildlife) a state has concrete and particularized interest in protecting all land over which it has sovereignty ( thus, judicially cognizable injury ( State special status in standing cases never existed before this opinion (Kennedy, strident states’ rights proponent)

c. No mention of Laidlaw reasonable fear test (unclear whether test is valid)

12. Dissent Causal injury too speculative; not redressable (need globally-coordinated effort); injury is shared by the many thus not concrete and particularized; take care clause

13. Current law of standing: Lower cts. thus far interpret this as saying that hwen it comes to standing in environmental cases, if you have a state among Ps, you win; if you don’t’ have state, you lose.
Agencies in a System of Separated Powers
Agencies & Congress (Art. I)
I. Non-Delegation Doctrine (Statutory Vagueness & Its Antidotes)

a. Constitutional power: All legislative power shall be vested in Congress
i. Delegation required: Agencies can only act to the extent that they’ve been lawfully delegated their power ( non-delegation doctrine (Congress cannot delegate policy/rulemaking power)
ii. Rationale: Congress is most politically accountable institution
b. Delegation concerns
i. Rulemaking as abdication of legislative power: Whether Congress has given an agency so much rulemaking discretion that Congress has abdicated its responsibility to exercise “all legislative powers” as granted by Constitution
ii. Adjudication as usurping judicial power: Whether Congress has given an agency so much adjudicatory power that Congress has undermined the fed. cts.’ authority to exercise the judicial power granted by the Constitution.
c. Intelligible Principle Requirement: Modern delegations of legislative power to agencies will be upheld so long as Congress states some intelligible principle that guides agency’s decisionmaking & even “just & reasonable” is okay (J.W. Hampton, 1928)
i. Minimal limits: S. Ct. has only once invalidated Congress’ delegation of policy power to agencies as too broad ( Panama Refining & Schechter Poultry (invalidated Nat’l. Ind. Recovery Act’s creation of private bds. of producers to determine permissible output & pricing of every good sold in U.S.)
1. Explanation: At height of antipathy b/w Ct. & Roosevelt; statute was peculiar ( many commentators now emphases that power was delegated to private parties w/ clear conflicts of interest (rather than to agency)
2. Haven’t been followed, but haven’t been overruled.
ii. Congress Can Broadly Delegate Price Setting

Amalgamated Meatcutters (1971) (illustrative of length Ct. willing to hold state constitutional)
Facts: Statute (Econ. Stabilization Act) authorizes President to control all wages & prices in US economy, provided he refrains from gross inequity (no other express standard). Union sues b/c it can’t implement wage increase w/o going to govt.
Holding: S. Ct. upholds this standardless delegation b/c alleged safeguards (questionable)
1. Statute is related to foreign relations (very questionable) & Congress may always give power to President in that area
2. Nixon can apply WWII standards (but conditions that gave rise to inflation in 1970s totally different from WWII conditions)
3. Statute implicitly adopts fair & equitable standard (no it doesn’t, it imposes gross equity standard)
4. Agency can announce standards in rules that cts. can then apply (it can, but it didn’t, & it didn’t have to)
5. State has procedural safeguards (really nothing (§ 555=minimal safeguards ( no substantive standards so procedures mean nothing)
6. Statute allows judicial review (worthless w/o substantive standards to apply)
7. Limited duration – can’t extend w/o affirmative action by Congress & President (only legitimate idea offered by Ct.)
a. This has big effect; when statute is about to expire, puts all power in hands of opponents of renewing statute; yet each time extended, amend w/ no limitations.
iii. Congress Can Prioritize Broad Non-Economic Goals

Whitman v. American Trucking (2001)

Facts: Clean Air did not allow cost consideration.
Holding: CAA properly delegated leg. power to EPA to make air quality standards “to protect public health,” w/o considering costs given statutory language & context
1. Signaled end of the non-delegation doctrine
iv. Alternative Solution (at state level)
Sun-Ray Drive in Dairy
Facts: OR leg. passes statute creating liquor licensing bd., & gives standard: issue license ONLY if required for public convenience & necessity. Bd not required to issue opinions, so no available insight into why decisions are made. P denied license w/o hearing.
1. State case, thus bd. decisonmakers can be called to testify. Decionsmakers all gave different reasons for denial of license.
Holding: Ct. forces agency to create standards (can’t happen in fed. system under Chenery (agencies have discretion to use adjudication instead of rulemaking) (Bell Aerospace)
2. Everybody is harmed by standarless delegations of broad power:
a. Ps cannot challenge if don’t know standards guiding decisions.
b. Ct. cannot review w/o standards.
c. Bd. cannot make consistent decisions w/o standards.
d. Leg. cannot know if bd. is carrying out its mandate if no standards (nor can public know)
v. Movement to reinvigorate non-delegation doctrine b/c outraged by Amalgamated Meat Cutters [Lowi, Ely, Friedman, Rehnquist (in Benzene concurrence says statute is unconst’l. delegation of fund. policy questions to politically unaccountable bureaucrats – not good argument ( what is “fundamental”? Heads of agencies accountable to Pres.)]
1. To what extent does Chevron respond to these concerns?
a. Chevron & 5 unanimous ct. decisions uphol broad delegations of power.
b. Judges defer to agencies when agencies adopt policies under ambiguous statutes
i. When Congress confers broad power to agencies, it confers discretionary power to them, & agencies = President.
c. Agency heads are politically accountable b/c they work for Pres.
i. Chevron gives Congress disincentive to confer power to agency, i.e., exec. branch (other party does not want to give power to Pres.) 
d. Statutory Precision: Congress can & often does mandate specific commands to agencies that may become obsolete, unproductive, ill-fitting, or hard to modify or remove, but cts. generally let Congress struggle to craft optimal standards.
i. Statutes Can Employ Rough Proxies; Congress can pass laws that use rational factors that reasonably correlate w/ their goals even if they are not perfect measures for achieving them.
1. Rational Proxy Examples: 16 year old driving age, 18 voting age, 21 drinking age (these are all allowed even though some people aren’t ready until later & others are ready before these ages).
2. Irrebutable Presumption Doctrine Is No Longer Good Law: The irrebutable presumption doctrine require a proxy in a statute to be “necessarily or universally true” to pass muster, but it is no longer required (would strike down “2/3 of statutes” anything with numbers)
a. Example: DOA v. Murry (1970): Food stamp provision meant to block college kids of rich parents from being eligible didn’t rest on irrebutable presumption b/c tax dependency one year isnt always related to “need” of dependent the following year, lead DOA to deny food stamps to a poor grandmother w/ 12 grandchildren on $57/month.
i. Concurrence: Congress should have told agency to determine w/ discretion ( Prof.: Bad idea ( b/c agency would have to hold hearings for everything – time consuming & costly
ii. Delaney Clauses (Classic Example of Statutory Precision): Barred approval of food or color additives, drugs or pesticides found to induce cancer in man or animals.
1. “No detectable residue in any food stuffs” is allowed.
2. In 1958, there were 4 known carcinogens, but today, 50% of man-made substances & naturally occurring substances can cause cancer
a. If FDA enforced Delaney Clause as written, would have major problems.
3. Saccharin Ban Moratorium (1977): FDA banned saccharin after showing that it caused cancer in rats, despite benefits to diabetics that outweighed minimal risks
a. Congress mad & places moratorium on saccharin ban.
b. FDA responded by exempting de minimis risks (later rejected by ct. b/c of statutory lang./leg. history) & only allowing people to use 1958 technology to avoid detecting the small amounts w/ modern technology (created absurd results sin other contexts).
4. Modern Health Tradeoffs (Risk-Risk): in 1996, Public Citizen sued FDA to require removal of most pesticides fro market, but FDA believed that would massively increase incidence of cancer by reducing availability of produce & increasing its costs.
a. To solve quagmire, Congress passed Food Quality Protection Act of 1996, retaining Delaney Clause but rewording pesticide statute in ways that cause Delaney Clause never to apply ( essentially exempts pesiticides.
b. Risk-Risk alternative: Allow agency to assess risk of barring use of purported harmful chemical.
iii. DOA v. Murry & Delaney Clause: Show us that specific Congressional delegations are problematic ( this is why cts. are more accepting of broad delegation of power to agencies.
1. Non-delegation & irrebutable presumption doctrines are dead.
II. Statutory Environment of Federal Administration: Techniques of Leg. Control
a. Statutes Promoting Procedural Fairness & Openness

i. Minimal Procedures for Formal Actions: All fed. administrative tribunals & officials are subject to uniform requirements in formal rulemaking or formal adjudication w/ an opportunity for ct. review of agency compliance (APA, 1946)
ii. Transparency & Disclosure: Agencies are required to publish agency rules (Fed. Register Act, 1935), disclose requested records (FOIA, 1966), & hold public meetings w/ advance notice (Govt. in the Sunshine Act, 1976)
b. Procedural Statutes w/ Substantive Goals

i. Hurdles to Agency Action: Agencies must study & consider alternatives when burdening environment (Nat’l. Environ. Policy Act, 1969), small biz (Reg. Flexibility Act, 1980), private sector (Paperwork Reduction Act, 1980), or state/local govt. (Unfunded Mandates Reform Act, 1995) using high-quality data (DQA, 2000).
c. Statutes Safeguarding the Integrity of Agency Decisionmakers

i. Civil Service Security: Stifle partisan appt./removal (Civil Service Reform Act, 1978) & protect whisteblowers (Whistleblower Protection Act, 1989)
ii. Stop Fraud, Waste, Abuse: Disclose $ holdings (Ethics in Govt. Act, 1978), use inspector generals to oversee, audit, prosecute (Inspector General Act, 1978)
III. Other Legislative Influence

a. Conducting Oversight: Hearings, inquiries, casework, monitoring
b. Imposing Deadlines: Congress can set statutory deadlines requiring agency action (e.g., w/i 120 days) though cts. usually only impose “good faith” efforts on agencies to meet them.
c. Setting Legislative Defaults: Congress can defaults, like a “Hammer provision,” making proposed regs. final if after a certain period of time (e.g. 2 yrs) agency fails to implement regs (used by Congress to prevent agency inaction).
d. Defining Agency Powers: Congress can pass statutes giving agencies more or less power (e.g., rulemaking, litigation authority) (e.g., gave DOL formal rulemaking power in Wash-Healy Act on prevailing wage challenges to claim support for pro-union & anti-union)
e. Directing Appt. of Inferior Officers: Congress can direct the appt. of inferior officers by President, cts., or dept. heads.
f. Limiting Presidential Removal Power: Congress can limit President’s power to remove to “for cause” w/ good functional reasons that don’t interfere w/ President’s performance of Constitutional duties (e.g., ct.–appointed independent counsel to investigate executive wrongdoing)
g. Making Appropriations & Confirmations: Congress can use the appropriations process (increase, decrease, riders) & the confirmation process (secure favors) for leverage over angencies.
h. Allocating Litigation Authority: Congress can allocate litigating authority b/w DOJ & agencies (DOJ guards right to go before S. Ct.)
IV. Limitations on Congressional Influence
a. Separation of Power (Power Grabs vs. Adding Checks): S. Ct. has struck down acts by Congress that usurp executive power for itself, while upholding acts limiting executive power in a way that adds checks that Congress itself doesn’t control.
i. Power Grabs (Congressional appropriations to itself of core Presidential functions will likely be struck down)
1. Legislative Veto Unconstitutional

Chadha v. INS (1983): 

Facts: Where one-House of Congress can veto agency actions.
Holding: Ct. holds that two-House and one-House veto are unconstitutional b/c Congress can only bind people through bicameralism & presentment (to President) ( Congress can only act through process of legislation (Art. II of Constitution) 
Congressional Review Act of 1996: Authorize congressional veto consistent w/ bicameralism & presentment ( used once
a. Congress can only veto action taken by agency if, w/i 60 days of agency action, both Houses pass resolution of disapproval, present it to Pres., and pres. either signs it or lets it go into effect (nothing new – Congress can always overturn agency action)
b. But does change deadline for issuing midnight rules ( CRA only has bite when member of party that controls Congress replaces Pres. of opposing party (deadline is now Nov. 15 – 60-day review period will end exactly one day before new Pres. takes office)
2. Controlling Spending through Comptroller Unconstitutional

Bowsher v. Synar (1986) – formalist

Facts: Congress couldn’t eliminate deficits & assigned budget-cutting functions to Comptroller General (CG). Graham-Rudman-Hollings Act said Pres. must cut spending to meet proscribed deficit ceiling in accordance w/ statutorily-proscribed formula. OMB & CBO will give proposed cuts to CG, & he will be the final arbiter & tell Pres. what cuts to make.
Holding: Ct. (majority) concludes CG cannot be given this power b/c it is inherently an exec. function (is spending an exec. function ( exec. is bound by all appropriations decision to spend in accordance w/ Congressional decisions ( weak reasoning) & Congress can’t delegate that to itself or its agent (CG). 
a. CG is an agent of Congress b/c he can be fired by Congress for cause.
b. Concurrence: CG cannot determine spending levels b/c Congress can only act in way that binds Pres. through bicameralism & presentment (same reasoning as Chadha)
c. White Dissent: 
i. Determining spending levels is not policymaking (no discretion invovled)
1. Prof: These estimates are in fact extremely controversial ( White is wrong.
ii. CG is independent, not an agent of Congress (appointed by Pres. for 15-yr term; not removable by Pres. for any reason)
1. Prof: White is wrong.
3. Barring Presidential Removal Absent Senate Confirmation Unconstitutional: Congress can’t wholly block executive removal of a postmaster by passing statute that requires Senate confirmation prior to pres. removal (Myers)
4. Having Congressman Serve on Administrative Bodies Unconstitutional

Metropolitan Washington Airports Authority v. Citizens for the Abatement of Aircraft Noise, Inc. (1991)

Facts: Plan would have created Bd. of Review consisting of MOC who could veto decisions of MWAA BOD. 
Holding: Congress cannot appoint the personnel to engage in executing the laws (commission to run two DC airports consisted of 9 members of Congress)
a. Bd. of Review’s veto power represented fed. action taken on behalf of Congress. 
i. If considered legislative, the Bd.’s functions would run afoul of Chadha (no leg. veto)
ii. If considered executive action, power impermissibly vested in MOC, contrary to Bowsher.
b. The majority regarded the challenged Act as “a blueprint for extensive expansion of the leg. power.”
ii. Adding Checks (blending judicial, leg., exec. functions may be upheld, especially when check comes from the ct.)

1. Ct.-Appointed IC is Constitutional: Congress can have ct. appoint IC to investigate exec. branch wrongs & make IC removable by AG only “for cause” b/c it is not Congress grabbing power (Morrison v. Olsen)

2. Judicial Sentencing Commission is Constitutional: Congress can create an indep. sentencing commission in the judiciary b/c issue is appropriately related to judicial function & delegation was tailored w/ a narrow enough guiding principle (also, doesn’t enhance Congressional power, merely eliminates burden on Congress) (Mistretta v. US, 1989)

b. Due Process: In adjudication, Congressional influence is limited by due process (e.g. can’t unduly influence given requirement of a neutral decisionmaker & ban on ex parte communications)
Agencies & the Executive (Art. II)

I. Executive Limits on Agency Power

a. Sources of Constitutional Power

i. Vesting Power Clause: Power of executive is vested in the Pres.
ii. Opinion in Writing Clause: President can require any officer’s opinion in writing to him at any time (e.g. filter budget requests)
iii. Take Care Clause: Pres. shall take care that the laws be faithfully executed (source of Pres. power? Duty?)
iv. Commander in Chief Clause: (e.g. Can Pres. issue orders that override all statutes & treaties in times of war?)
v. Appts. Clause: (clear, explicit, very important) Pres. has the power to appt. officers.
vi. Unitary Executive: In debates leading up to Constitution, & not actually in Constitution. Framers relied on this as basis for rejecting proposal that would have conferred any part of exex. power on more than more chief exec. (many different views, no definitive answer from S. Ct.)
b. Framework of Executive Authority (Youngstown, 1952, Jackson’s concurrence)

i. Greatest Authority: When Pres. exercises power delegated by Congress his power is “at its utmost”
ii. Middle Authority: When Pres. exercises power in a statutory vacuum his power is “uncertain” (zone of twilight)
iii. Lowest Authority: When Pres. exercises power contrary to will of Congress his power is “most dubious.”
iv. *Managing Exec. Branch (Middle Authority): Defending U.S. personnel & property [e.g. President can appt. bodyguard to protect Justice Field even absent Congressional authorization, In re Neagle, (1890)]

v. *Rejecting Congress’ cutoffs for War (Lowest Authority): If Pres. could show unnecessary loss of life was likely w/ rapid troop withdrawal after Congress uses power of purse to prevent use of appropriated funds for war, a ct. might okay defiance of Congress.
c. Appointment: Only the Pres. may appoint officers of the U.S. (Art. II § 2) w/ Senate confirmation. Inferior officers may be appointed by the Pres. alone, heads of depts.., or cts. of law as Congress may direct.
i. Officers: Appointed only by Pres. subject to Senate confirmation (e.g. heads of agencies)
1. Cannot be Appointed by Congress
Buckley v. Valeo (1976)
Facts: Congress enacts Fed. Election Campaign Act and creates committee to enforce.
a. 6 members – 2 appointed by Pres., 2 by House majority leader, & 2 by Senate majority leader
b. Congress created this agency to regulate itself; don’t want Pres. to exercise plenary power over such agency (by giving him right to nominate all 6 members)
Holding: Selection method violates Appts. Clause.
c. Inferior officers can be appointed by Pres., head of dept. or ct. of law. 
i. Don’t’ need to determine whether FEC officers are principal or inferior officers, b/c nothing authorizes Senate or House to appt. such officers.
d. Distinguish from Civil Rights Commission (whose member may be chosen by Congress)
i. Nature of the powers: CRC simply investigated & issues reports to Congress (this is what Congress does); such powers are not those that must be exercised by officers/inferior officers of US
ii. In contrast, FEC had three powers that had to be exercised by officers of some type:
1. Power to enforce laws (go to ct., etc.) ( exec. power.
2. Power to issue final decision in adjudication: if not exercised by ct. of law, must be exercised by officer of US.

3. Issuance of leg. rule (not interpretive rule or policy statement) that is a legally binding rule of conduct – can only be made by officer.
2. Special Prosecutors Aren’t Officers

Morrison v. Olsen (1988)

Facts: Independent counsel statute – if AG authorizes, then 3-judge ct. appoints
a. Must follow AG policies & may be removed by AG for cause.

i. “Cause” never defined by ct.: refusing to comply w/ Pres. policy decisions?

b. Statute insulates IC from Pres.’s control

Holding: Statute creating IC is okay – head of ct. may appt:
a. IC is an inferior officer
i. Limited scope (only investigates one allegation)
ii. Limited term (until task is done)
iii. No policymaking role
iv. Inferior to AG (b/c must comply w/ DOJ policies, & AG can make new policies at any time; can dismiss IC “for cause”
b. Insulating from Pres. does NOT interfere w/ Pres.’s power or control over exec. branch – justifiable to insulate
v. Plenary control of IC is not central to Pres.’s ability to control exec. branch.
1. Reconciles limit on Pres.’s removal power w/ vesting clause, take-care clause, unitary executive theory

vi. No attempt at congressional aggrandizement
1. Congress not trying to give self power (as in Chadha, Bowsher, merely limitnig Pres.’s ability to remove an officer)
vii. Pres. retains some control over IC
1. IC at will of AG, who is at will of Pres. (though it is political suicide to call for removal – lose credibility)
c. Scalia Dissent: Prosecution has “always & everywhere” been an exec. function. 
viii. Prof: This is not true - all manner of mechanisms used to appt. prosecutors in early America (sometimes by legs., sometimes by cts.) 

ix. Ct. eliminated the prior fuzzy limit on congressional power (from Humphrey’s Executor) w/o announcing a new limit. Will lead to congressional aggrandizement & unlimited investigations.

d. Hypo 1: Suppose Congress says henceforth an Asst. AG for Integrity for term of 4 yrs, & that person will be appointed by a special 3-judge ct.

x. They have taken power away from the Pres. – Congress cannot give policymaking power (to oversee all pub. integrity investigations) to sb. who is not an at-will employee of the Pres. ( would be struck down

xi. In Morrison, Ct. keeps saying that this person has no policymaking power. This is where Prof. thinks the new line is, but, like Scalia said, it is hard to tell.
c. Hypo 2: Indep. Ass.t Sec. of State for Central American Affairs

i. Ct. would strike down (pres. has foreign relations authority) – req. a pres. to specify a cause for removal when things in that context are hidden from public view would be infeasible (many things are hidden to avoid other countries from learning certain info.)
ii. Inferior Officers
1. Who is An Inferior Officer: Those w/ limited duties, jurisdiction, or tenure (Morrison v. Olsen, 1988)

2. Can be Appointed by Ct. Judges
Freytag v. Commissioner (1991)
Facts: Chief Judge appts. special tax ct. judge.

a. Is special tax ct. a ct. or an agency – either way, ok if dept. or ct. of law b/c head of dept. or ct. of law may appt. inferior officer.
Holding: Ct. unanimously holds that apppt. is okay

b. Special judges are inferior officers b/c they are inferior to Chief Judge

c. 5 Justices say tax ct. is ct. of law even though not Art. III ct.

i. Tax ct. cannot be debt. w/i meaning of “head of dept.” of Appt. Clause b/c it’s not a cabinet agency, & only cabinet agencies are debts.

ii. Ct. notes that it is okay for indep. agencies to be characterized as depts.. for purposes of allowing dept. head to appt. inferior officers under Appts. Clause.

d. 4 Justices say tax ct. is exec. branch dept.

i. Ct. of law can only be institution created under Art. III (indep. judges w/ life tenure).

iii. Agency Employees: Constitution is silent on how they should be appointed (e.g. includes ALJs)

1. Landry v. FDIC (2000)
2. Holding: ALJ’s are employees 

a. Relied on § 557(b), which authorizes an agency to substitute its own opinion for that of an ALJ as if ALJ had never issued an opinon [powers of ALJ so limted that they aren’t even inferior officers ( mere employees analogous to special masters (conduct investigation & submit tentative opinion)
b. Change in law increasing legal effect of ALJ decisions would make them officers/inferior officers & require change in law authorizing Pres. to remove all ALJs in some circumstances.

iv. Commission w/ No Real Legal Powers: Congress can select members of commissions w/ no power to issue rules, adjudicate disputes, or enforce laws, but only to investigate & issue reports (e.g. Civil Rights Commission)

d. Removal: Constitution is silent on removal but presumption is that Pres. has unrestricted plenary removal power if Congress is silent.

i. Old Model
1. Pres. can remove at will any officer exercising purely executive power 
Myers v. US
Facts: Congress passed statute that Pres. cannot remove w/o consent of Senate – must remove same way appoint.

a. Pres. fired postmaster.
Holding: Congress cannot interfere or restrict in any manner Pres.’s power to remove at will an officer whom he is initially authorized to appoint.

b. Modern meaning: Congress can take action that has formal binding effect only by following procedures of bicameralism & presentment  - and Congress cannot circumvent that through any mechanism, including by giving itself any role in removal of officer of US (really just Bowsher v. Synar)
2. Pres. cannot remove at will those officers exercising quasi-legislative functions 
Humphrey’s Executor
Facts: Pres. removed FTC Commissioner w/ no statement of cause.
Holding: Congress can in some circumstances limit the Pres.’s power to remove an exec. branch officer (i.e. for good cause in FTC case) from an independent agency.
a. Distinguished Myer b/c here not just purely an exec. agency, but independent (quasi-judicial & quasi-legislative)

i. Quasi-Judicial: Ct.-like function – Congress wants a neutral decisionmaker so limits power of Pres. to remove.

ii. Quasi-Legislative: Policy functions & discretion – FTC advises Congress on policy so Congress should be able to assert some control

3. Pres. cannot remove at will those officers exercising quasi-judicial functions, even if statute is silent regarding terms of removal
US v. Weiner (1958)
Facts: Congress created War Claims Tribunal to resolve WWII claims “according to law.” (assigns power to non-Art. III ct.). Pres. nominated members subject to Senate confirmation. Statute silent re term of office & removal. 

a. Pres. dismissed Weiner, one of members, w/o cause.
Holding: Even where statute was silent on removal, Ct. held that Pres. could not remove Weiner w/o cause. The Commission had a judicial function (adjudicating claims) which made removal here w/o cause inappropriate (want apolitical, independent judgment – want to insulate agency head)

a. Today, Weiner may still have meaning in some unusual contexts, but cts. no longer assume that Congress intended to limit removal power when statute is silent on issue (opposite of what Ct. held in Weiner)

ii. New Model: Pres. has plenary power to remove at will any officer if Congress is silent, but Congress can through statute limit Prez. Removal power to “for cause” so long as there are good functional reasons to do so & it doesn’t impede Pres. from carrying out his constitutional duties (modern meaning of key cases)

1. Congress Can Limit Removal of Quasi-Judicial Independent Commissioner: Pres. can’t remove FTC Commissioner w/o stating cause b/c statute requires it, speciffices fixed term, FTC’s functions were quasi-judicial (in 1935), & agency is independent (Humphrey’s Executor)

2. Congress Can Have Ct. Appoint IC to Investigate Exex. Wrongdoing: Upheld special 3-judge ct.’s apppt. of IC by removale only “for cause” b/c IC is inferior officer (limited scope/duration, can’t make policy, AG can remove IC for cause) & doesn’t interfere w/ Pres.’s powers (IC can’t make policy, investigates 1 case, Pres. controls through AG, Congress ins’t aggrandizing  its powers) (Morrison v. Olsen, functionalist)

3. Congress Can’t Wholly Bar Removal Absent Senate Confirmation: Congress can’t usurp exec. power by wholly blocking his removal of postmaster requiring Senate confirmation prior to removal (Myers)

e. Executive Orders – Systematic Control Over Agencies
i. Controlling the Sprawling Bureaucracy: Every president since FDR has tried to exercise greater systematic control over agencies.

ii. Supervising Regulatory Action: President delegates the job to OMB’s Office of Information & Regulatory Policy (OIRA)

iii. Summary of Major Executive Order (3 big requirements: Require agencies to engage in a regulatory planning process, conduct cost-benefit analysis on major rules, & submit proposed rules to OIRA for review prior to publication.

iv. Reagan EO 12,291 (OMB review before major rules issued): Authorized OMB to require exec. agencies to delay publication of major rules for cost-benefit analysis, inter-agency consultation, & consideration of additional data by OIRA.

1. Express Limitations: Only applied to (1) major rules, (2) to extent consistent w/ law (trumped by Constitution & statutes), (3)  not to adjudications (Due Process for exec to influence them), (4) not to independent agencies (avoid fight w/ Congress), & (5) conflicting statutory goals could trump cost-benefit analysis (permit health & environmental goals like Delaney)

2. Judicial Limitations: Cts. could (1) prevent further exec. review by OIRA of agency rules already in violation of statutory deadlines, & (2) require disclosure of all materials relied on in timely manner (Nova Scotia Food, 1977)

v. Reagan EO 12, 498 (OMB informed of planned rules) (transparency): Requires exec. agencies to issue periodic regulatory agendas w/ info regarding pending & planned rulemakings & designates VP to resolve OMB/agency disputes.

vi. Clinton EO 12,866: Affirmed Reagan’s EO’s, but expands to apply to independent agencies, adds time limits for each step in review process to avoid delay, & adds transparency & disclosure reqs. regarding status of review 

1. Controversial: Press conference to put regulatory issues at top of agency agendas (e.g. today I directed X agency to do Y)

vii. Bush 43: Has reaffirmed Clinton EO (but eliminated VP role), continued Clinton practice of publicly directing agencies to start rulemakings, & has added annual process for rescinding or amending obsolete/unduly burdensome rules through OIRA review.

1. Data Quality Act: Limits agencies from acting on basis of low-quality data, enforceable by OIRA, not the cts., thus giving OIRA another mechanism to prevent agencies from issuing rules, notice, etc.

Agencies & the Courts (Art. III)

I. Constitution: US judicial power shall be vested in one S. Ct. & such inferior cts. as Congress may ordain & establish (Art. III)

II. Reality: Fed. agencies adjudicate 50-100 times more disputes than fed. cts.

III. Key Factors for Adjudicative Delegations (CFTC v. Schor, 1986)
a. Extent essential attributes of judicial power are reserved to Art. III cts.
b. Extent non-Art. III forum exercises range of jurisdiction & powers normally vested only in Art. III cts.

c. Origins & importance of right to be adjudicated

d. Concerns that led Congress to depart from reqs. of Art. III

IV. Private Rights v. Public Rights: Art. III applies to private rights, not public rights (Crowell v. Benson, 1932) (statute can take away findings of fact from Art. III cts.)

a. Private Rights: Congress can assign agencies some power over private or constitutional disputes where narrowly tailored or pragmatic (& it is okay that fed. cts. are not involved)

i. Historical View
1. Deferential Ct. Review of Agency Action is Sufficient
Crowell v. Benson (1932) 
Facts: Congress allows fed. agencies to adjudicate on-the-job injuries of classes of workers involved in interstate commerce (rather than tort law). Ps claim allowing agency to adjudicate such common law disputes violates Art. III.
Holding: S. Ct. holds that agencies may adjudicate pubic rights disputes.
a. Ct. says agencies can only hear public law disputes & cts. must hear private.

b. If there is judicial review, agencies can hear private disputes b/c cts. get the final say (plenary judicial review) & agencies are acting as mere “special masters” to propose a finding.
i. If creation of new statutory right, like worker’s comp., can be assigned to agency, b/c no C/L antecedent

c. 1946: APA replaces plenary judicial review of agency action w/ highly deferential judicial review of agency action
2. Only Art. III Cts. Can Adjudicate Private Law Dispute
Northern Pipeline (1982)
Facts: Congress authorized fed. bankruptcy judges (Art. I cts.) to decide certain state law K claims b/w creditors & debtors (private parties) w/o their consent & subject only to limited judicial review. 

Holding: Ct. struck down parts of new Bankruptcy Act as excessive delegations of adjudicatory powers. 
a. 4-Justice plurality: Only an Art. III ct. can adjudicate private law disputes.

ii. Modern Views
1. Agencies Can Supervise Private Disputes in Narrow Class of Cases if Good Reasons
Union Carbide (1985)
Facts: Congress enacts statute saying that any applicant for approval of pesticide must submit studies showing pesticide does not have bad side effects – allows first companies to conduct studies to receive compensation (from subsequent applicants relying on studies) based on agency arbitration. P charged violation of Art. III – claimed that this was not a common law but constitutional right.
Holding: Ct. upheld statute that assigns class of takings disputes to agency-supervised binding arbitration b/c involved narrow class of disputes & good justification existed.

a. Ct. emphasized that manufacturers’ rights in their data resembled public rights in that they were created by a fed. statute, not common law. 

b. Pragmatic ruling: If Ct. applies Northern Pipeline reasoning to agency adjudicatory programs, about half of them will be held unconstitutional, & Congress will have no choice but to hand them back to cts –> would increase Art. III cases by 400%

2. Agencies Can Adjudicate Narrow Class of Common Law Counterclaims if Good Reason
CFTC v. Schor (1986)
Facts: Congress creates CFTC to deal w/ consumer fraud disputes (public law dispute whether broker has violated CFTC rule), but there are also associated counterclaims (private law dispute whether customer owes broker money)

Holding: S. Ct. holds that CFTC can adjudicate (related) common law counterclaims.

Majority: CFTC can adjudicate private rights b/c:

a. Narrow class of disputes

b. Good pragmatic justification (would be complicated to ask Art. III ct. to resolve K claim & CFTC to resolve rule violation claim, which both arise from same set of facts)

c. P (D in counterclaim) implicitly consented/waived Art. III right by bringing claim w/ CFTC

3. Agencies Cannot Usurp Common Law Claims in Which Jury Must Resolve Dispute
Granfinanceria v. Nordberg (1989)
Holding: Jury must resolve any dispute that could have been resolved at common law at time 7th Amdmt was ratified.

b. Unresolved Issue of What Constitutes a Private Law Dispute
i. Any dispute b/w private individuals or entities (e.g. private common law dispute, K dispute, fed workers comp rate regulations)?

ii. Any dispute that existed at common law (e.g. common law tort action, K dispute)?

iii. Any dispute in which common law applies?

c. Public Rights: Can be adjudicated by agencies

i. Disputes b/w an individual & a govt. agency (e.g., application to obtain Social Security benefits, tax disputes, Ks)

ii. Disputes over a statutory entitlement (e.g. Social Security benefits created as a statutory entitlement)

d. Summary: The analysis the Ct. uses for adjudicative delegations cannot be easily summarized. The ultimate question appears to be whether the delegation impairs either ran individual’s interest in having a claim adjudicated by an impartial Art. III judge or the structural interest in having an independent judicial branch decide matters that have traditionally fallen w/i the core of Art. III business.
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