Administrative Law – Pierce, Spring 2010


INTRODUCTION

· scope dwarves courts, both in # of controversies and # of legally binding rules

· agencies not mentioned in federal Const. (though in states) – entirely statutory

· heavily influenced by policy/politics

· federal admin law influences state and local admin law, but still lots of variation

· but note: Due Process clause applies to all agencies

· avoidance canon important to interpretation b/c Congress writes open-ended agency statutes – Courts often leave many important Const. questions unanswered

· Const. does somewhat limit type of agencies Congress can create (although ambiguous)

· history of admin law

· old assumption that no significant agencies (besides cabinets) until ICC in 1887

· recent scholarship has debunked this assumption

· Congress continuously created powerful agencies of all types through 18th/19th centuries – ex: Steamship Safety Commission (1852) to solve problem of exploding steamships

· but agencies were not usually subject to judicial review

· relationship btwn admin law and Const. structure

· agencies subservient to Prez, Congress, and courts

· note: for 2 decades, SCOTUS put agencies on same level; now abandoned but some states where const. recognizes still think this way

· details of relationship unclear – depends on context, nature of decision, what analogy court uses, ex:

· judicial – Prez shouldn’t be able to influence, give favor to political cronies

· legislative policy decision – Prez should be able to influence

· course overview

· procedures agencies use to make decisions

· judicial review of agency decisions

· relationship btwn agencies and branches of govt – especially practical effects on govt. of limiting Congress’s powers to create agencies


WHAT IS AN AGENCY?

I. types of agencies

A. independent agency
1. usually headed by multi-member commission

2. commissioners with staggered terms of years, can only be removed for cause

3. supposedly independent of Prez (although political reality?)

B. cabinet agencies
1. headed by Secretaries or Attorney General

2. serves at pleasure of Prez and can be removed at will

3. clearly within purview of executive branch

C. others
1. many have aspects of both the other types

II. relationship between agencies and other branches

A. all agree federal agencies are subservient to Prez, Congress, Courts

1. note: for 2 decades, SCOTUS put federal agencies on same level, but now abandoned

2. some state agencies, where state constitution recognizes/provides for them, are considered equal to other branches of state govt

B. but details of relationship unclear

1. depends on context, nature of decision, what analogy you use

2. SCOTUS has chosen not to resolve a lot of these questions 

III. main statutory definitions

A. APA §551 – “authority of the govt of the US” which is not Congress, courts, govts of territories or possessions, govt of DC, others

B. FOIA – “any executive department, military department, Government corporation, Government controlled corporation, or other establishment in the executive branch of the Government (including the Executive Office of the President), or any independent regulatory agency”

1. FOIA applies only to agencies, intended to be broader than APA

2. other statutes work from these 2

IV. from case law – not agencies

A. Prez (exempt from FOIA too), Franklin v. Mass, 505 US 788, 800-801 (1992)

B. US Judicial Conference, US Probation Service, and US Sentencing Commission

V. case law definition of agency – substantial independent authority standard

A. entity not an agency unless has “substantial independent authority”

B. whether agency can take legally binding action affecting outsiders

C. Kissinger v. Reporters Comm., 445 US 136, 156 (1980) (Ch. 1, p. 8)

1. holding – FOIA does not extend to “the President's immediate personal staff or units in the Executive Office [of the President] whose sole function is to advise and assist the President”

i. relying on legislative history

ii. avoidance canon – if FOIA applied to all Prez staff, would cause host of Const. issues

iii. applies to FOIA and all statutes like it

D. Crew v. Office of Admin, 566 F.3d 219 (DC Cir. 2009) (Ch. 1, p. 7)

1. holding – Office of Admin. is not an agency under FOIA

i. must “wield substantial authority independently of the Prez”

ii. precedents

a. Office of Science and Tech = agency b/c evaluates scientific research programs, initiate and fund research projects and scholarships

b. OMB = agency b/c statutory duty to prepare annual federal budget, aids both Congress and Prez; Senate confirmation of Director and Deputy Director

c. Council of Economic Advisors = not agency b/c no indep. auth; no regulatory power, power to fund projects based on its appraisal, power to issue regulations

d. Reagan Task Force on Regulatory Relief = not agency b/c lacked authority to “direct executive branch officials; reviewed agency rules and proposed reg revisions, but could not issue guidelines, etc.; composed of staffers/cabinet officers from other agencies

e. Nat’l Security Counsel = not agency b/c plays no substantive role apart from that of Prez

f. Exec. Rez Staff = not agency b/c just assist Prez in maintaining home and carrying out ceremonial duties

iii. Office of Admin provides operational and administrative support

a. like Exec Rez Staff

b. personnel management; financial management; data processing; library, records, and information services

c. also supports non EOP entities (Navy, Secret Service, GSA) – but only if they work at the White House complex

CONGRESS AND AGENCIES

I. CONGRESS DELEGATING LEGISLATIVE POWER: NON-DELEGATION DOCTRINE

A. “all legislative power…shall be vested in a  Congress” – SCOTUS has interp to prohibit Congress from delegating policy-making power

B. policy behind non-delegation doctrine (Rehnquist in Benzene)

1. ensure important social policy choices made by demo. Congress, and not “politically unresponsive administrators” – force Congress to answer tough questions and take political heat

2. intelligible principle to guide agency discretion

3. ensure meaningful judicial review –  courts will be able to test exercise of discretion against ascertainable standards

4. why do legislators delegate broadly?

i. selfish/cynical theory – avoiding political heat

ii. public interest theory – Congress recognizes own lack of expertise, give to expert agency that can react more quickly

iii. social choice theory – in choosing btwn 3 alternatives, choices are indeterminate outcome (broad delegation) or dictated by minority with power to determine voting sequence

C. development of doctrine (used to uphold)

1. note: before Panama, SCOTUS kept modifying doctrine to uphold statutes

2. named contingency test – as delegating only the power to determine the factual predicates for application of policies chosen by Congress (Brig Aurora, Field)

3. legislative standards test – as filing in the details of policies, Congress makes important decisions (Grimaud)

4. intelligible principle test – as containing an “intelligible principle” that agency, in making policy, applies to stay within policy bounds established by Congress – even when statute used vague language like agency must do what is “just and reasonable”
D. only time used to invalidate statutes

1. Panama Refining, 293 US 388 (1935) (Ch. 2, p. 3)

i. facts –

a. NIRA authorized creation of private boards of producers to determine the permissible output and pricing of every good sold in US

b. ex: poultry board sets total (US-wide) #  of chickens to be produced, allocates among various producers, and sets price at which can be sold

ii. holding – NIRA unconst.

2. A.L.A. Schechter Poultry Corp. v. US, 295 US 495 (1935) (Ch. 2, p. 8)

i. facts – Prez to establish “codes of fair competition”

ii. holding – unconst. like Panama
E. in many ways, NIRA has more meaningful standards than later cases

1. McKinley (1919) – upheld statute that let Sect. of War during WWI “do everything by him deemed necessary to suppress and prevent the keeping or setting up of brothels” within appropriate distances (determ. by him) of military camps, etc.

2. Intermountain Rate Cases (1914) – upheld statute that let ICC grant exceptions to RR price rules “upon application” and “after investigation,” and “from time to time prescribe the extent to which such designated common carrier may be relieved from” the general nondiscrimination requirement
3. Hope Natural Gas (1944) – upheld statute that gave Fed Power Commission power to set “just and reasonable rate” for transportation/sale of natural gas and to “order a decrease where existing rates are unjust, unduly discriminatory, preferential, otherwise unlawful, or are not the lowest reasonable rates”
F. lower courts that applied Panama standard (comparing statutes unfavorably to NIRA) were quickly/summarily reversed by SCOTUS – what’s going on?
1. Lochner era, conservative justices strongly disagreed with this policy

2. many commentators, including Breyer, now emphasize the fact that power was delegated to private parties with clear conflicts of interest (ex: Tysons on the poultry board)

G. doctrine began to decline – nothing unconst. since 1935

1. Amalgamated Meatcutters, 337 F.Supp. 737 (D.D.C. 1971)

i. example of how modern courts will do anything to avoid applying non-delegation

ii. background – 1970s inflation, Nixon and Dem. Congress; Nixon unsuccessful in stopping b/c hesitant to interfere in free markets; Congress confers broad discretion on Prez to set wage/price controls so can attack Nixon politically

iii. facts – statute let Prez stabilize rents, wages, salaries “with such adjustments as might be necessary to prevent gross inequities”

iv. holding – const. delegation

a. statute has limited duration (counteracts legislative inertia b/c those seeking to re-enact statute must defend it)

b. statute has procedural safeguards and allows for judicial review (but these merely reference APA) 

c. agency can announce standards in rules that courts can then apply

d. statute implicitly adopts fair/equitable standard, so not standardless

e. prez can use WWII standards (but inflation situation wasn’t the same, never used)

f. statute related to foreign relations, so Congress must “paint with a broad brush” (but if peacetime price controls affect this, hard to imagine govt program that doesn’t)

H. 1970s/80s effort to reinvigorate non-delegation doctrine 

1. Benzene, 448 US 607 (1980) (Ch. 2, p. 15) 

i. facts – OSHA, stringent limit on exposure to benzene

a. “attainment of the highest degree of health and safety protection for the employee” plus “latest available scientific data in the field, feasibility of the standards, experienced gained under this and other health/safety laws”

b. Sec. interp as lowest tech. feasible level that will not impair viability of industries regulated

ii. concurrence (Rehnquist)

a. statute does not say where Sec. should draw line when “safe” level is unknown or impractical

· additional standards are not ascertainable from leg. history/stat. context

· standardless grant not justifiable in light of “inherent necessities” of situation

b. policy behind non-delegation (supra)

I. fall of reinvigoration

1. Chevron – non-delegation issue not explicitly discusses, but refutes idea that agency policymakers are politically unaccountable bureaucrats

2. court has (almost) unanimously upheld 5 broad delegations of power (Ch. 2, p. 22)

i. Mistretta, 488 US 361 (1989) (Ch. 2, p. 23)

a. holding (Blackmun) – Congress can delegate power to issue binding sentencing guidelines to an independent agency (Sentencing Commission)

· intelligible principle = guideline system with sentencing ranges for categories of offenses/defendants

· 7 factors to consider for offenses, 11 factors to consider for defendants, some forbidden factors (race, sex, etc.)

· near max for violent/drug crimes, recidivists, 3-strikes, etc.

· ok if making some policy judgments within this framework

b. dissent (Scalia) – objects to delegation and makeup of body

ii. Skinner, 490 US 212 (1989) – Sec. of Transportation can develop incidence and level of a tax (“establish a schedule of fees based on the usage, in reasonable relationship to volume-miles, miles, revenues, or an appropriate combination thereof, of natural gas and hazardous liquid pipelines”)

iii. Touby, 500 US 160 (1991) – AG can designate substance as “controlled” and determine element of various drug crimes if doing so was “necessary to avoid an imminent hazard to the public safety”

iv. Loving, 517 US 748 (1996) – Prez can determine when court martial should impose the death penalty

v. American Trucking, 531 US 457 (2001) (Ch. 2, p. 38)

a. facts – CAA instructs EPA to set “ambient air quality standards the attainment and maintenance of which in the judgment of the Administrator, based on [the] criteria [documents of § 108] and allowing an adequate margin of safety, are requisite to protect the public health.”
b. holding (unanimous) – EPA can broadly develop NAAQS

· agency cannot cure unconst. delegation of power by setting more restrictive standards (declining to exercise portion of power)

· “requisite” is intelligible standard b/c means “sufficient, but not more than necessary”

3. since 2000, 2 scholars and 2 justices have questioned whether there ever was basis for the doctrine

J. if broad statues implicate non-delegation – what about detailed statutes?

1. DOA v. Murry, 413 US 508 (1973) (Ch. 2, p. 46) (irrebuttable presumption)

i. background – widespread food stamp abuse by college kids with rich parents, so Congress forbids DOA from providing stamps to any individual who has in his/her household, someone who was claimed as a tax dependent by someone with high income

ii. facts – Murry is single grandma with 12 minor dependents and $60/mo. income; ineligible for stamps b/c one of kids listed as dependent on deadbeat dad’s tax return (before he split)

iii. holding – unconst. violation of irrebuttable presumption DP doctrine
a. factual surrogate used as irrebuttable presumption must be “necessarily or universally true”

b. but note: almost all statutes are like this (16 for driving, etc.)

iv. concurrence (Marshall) – Agriculture Dept. could easily create new hearing process (but note: hiring ALJs, more appropriations, etc.)

v. aftermath – SCOTUS seemed to abandon “irrebuttable presumption” doctrine after a few years

2. Delaney Clause (non-discretionary statutory mandate)

i. FIFRA, FDCA require approval of chemicals

a. food additive, color additive, veterinary drugs/pesticides (if detectable residue is found in any food item)

b. cannot be approved if found to induce cancer in humans or animals

ii. don’t give FDA any discretion – ex: saccharine banned (but then Congressional moratorium)

iii. changing theories about cancer mean almost anything can induce cancer in test animals (even though most pose no/very low risk to people)

iv. Les v. Reilly, 968 F.2d 985 (9th Cir. 1992)

a. facts – EPA approves 4 pesticides as food additives even though carcinogens

b. EPA argues – should be de minimis exception to Delaney Clause

c. holding – strikes down EPA order; Delaney Clause is unambiguous and EPA cannot revise existing statutory scheme

v. policy concern – removing pesticides would actually massively increase cancer b/c less pesticides => more fruits/veggies consumed by pests => 20% reduction in veggie output => 20% markup in price => people can’t afford to eat veggies/fruits
vi. Carol Browner (Clinton EPA) – got Congress to reword statute so virtually never applies to pesticides (only way, politically, to do)

3. modern trend – Court seems to have recognized that cannot use Const. to keep Congress from enacting statutes that are too broad/too narrow, this is inevitable

II. CONGRESS DELEGATING ADJUDICATORY POWER: AGENCY ADJUDICATION, ARTICLE III, AND THE 7TH AMENDMENT
A. agencies (executive branch) now adjudicate far more disputes than courts, and courts review only with very deferential standards

B. practical necessity – federal courts could not manage caseload

C. policy argument – some argue agencies better b/c less expensive and more accurate/consistent; others argue agencies worse b/c relaxed procedures may increase cost and duration of adjudications

D. general pattern – where cases don’t involve agencies, dicta creates doubt of const; but where do involve agencies, court has never struck down agency adjudicatory regime

E. Crowell v. Benson, 285 US 22 (1932) (Ch. 2, p. 54)

1. background – hard for 19th century employees to recover under tort (strong assumption of risk doctrine, fellow servant doctrine)

2. facts – worker’s compensation reforms, with claims before agencies

3. holding – no Article III violation

i. distinction btwn public rights/private rights disputes

ii. public rights

a. did not exist at common law; were created by statute

b. Congress can assign in first instance to be adjudicated by agencies

iii. private rights

a. right here is (although overall def. is unclear) b/c former common law right that Congress subsequently reassigned (rather than created)

b. must be adjudicated by courts

c. but plenary judicial review of agency action is sufficient

· “statute contains no express limitation attempting to preclude the court… from making sits own examination and determination of facts”

· analogizes agency to special master

4. note: at this time, court reviewed agency decisions de novo for const. or jur. facts (broadly defined) – does reasoning still work now that review is limited and deferential?

F. Northern Pipeline, 458 US 50 (1982) (Ch. 2, p. 59)

1. holding – new bankruptcy law unconst.

2. plurality (4) – only an Article III court can adjudicate private law disputes
i. distinguish from Benson
a. bankruptcy courts have jur. over broad class of disputes, while Benson’s was narrower

b. bankruptcy judges have range of ancillary powers similar to Art. III judges, which agency decisionmakers lack

c. but bankruptcy judges and agency decisionmakers have similar terms, are afforded similar deference by reviewing judges (although court denies this)

3. aftermath – 
i. remaining question = what is private law dispute? any btwn private individuals? any where common law applies? any that had common law antecedent?

ii. after this, many believed that most adjudicatory laws would be held unconst.

iii. court had to respond so their workload wouldn’t quadruple

G. Union Carbide 473 US 568 (1985) (Ch. 2, p. 67)

1. facts – FIFRA provision allowed applications for pesticide approval to use data from previously approved applications for similar pesticides

i. but duty to compensate earlier applicant for use of property

ii. EPA to use binding arbitration for proper compensation

iii. reviewing court can only overturn for fraud, misconduct, or misrepresentation
2. holding (unanimous) – upheld EPA use of binding arbitration

i. narrow class of disputes involved, good justification exists

3. majority (6) – rejected public/private rights dichotomy, saying just reflected pragmatic understanding
4. concurrence (3) – applied public/private distinction, but concluded FIFRA disputes were public rights b/c part of comprehensive regulatory scheme

H. CFTC v. Schor, 478 US 833 (1986) (Ch. 2, p. 67)

1. facts – CFTC administering reparations procedure for disgruntled customers of commodity brokers, including permissive counterclaims – Congress did not expressly delegate, CFTC asserted power in rule interpreting CEA

2. holding (7) – upholds CFTC assertion of power to adjudicate common law counterclaims
i. narrow class of disputes (unlike bankruptcy courts in No. Pipeline)

ii. narrow powers (orders only enforceable by order of d.ct.)

iii. facts reviewed under “weight of evidence” standard (Crowell) rather than more deferential (No. Pipeline), and law reviewed de novo

iv. good pragmatic justification (agency has specialized expertise)

v. D implicitly consented

vi. counterclaim is “private” rate, state law rules of decision – but not determinative

3. dissent (2) – concerned Congress would reallocate large #s of cases  to agencies, jeopardizing individual rights and core function of judicial branch

I. Granfinanciera v. Nordberg, 492 US 33 (1989) (Ch. 2, p. 77)

1. facts –

i. D did not submit claim against bankrupt estate

ii. D sued by trustee to recover allegedly fraudulent monetary transfer

iii. Congress designated fraudulent conveyance actions as “core proceedings”

iv. does D have right to jury trial?

2. holding (6) – yes

i. jury must resolve any dispute that could have been resolved at common law when 7th Am. ratified – also applies to actions to enforce statutory rights analogous to common law causes of action

ii. private/public rights distinction returns – here, a private right, but 7th Am. does not apply to public rights purely created by statute, even if closely analogous to common law claims 

3. concurrence (Scalia) – would hold that public rights exclude any adjudication btwn 2 private individuals

J. analysis

1. plurality from Northern Pipeline became dissent in Union Carbide and Schor, and majority in Gran Financiera
2. no major Art. III/7th Am. case since 1989, so views of Thomas, Alito, Roberts, and Sotomayor still unclear

3. some scholars find opinions totally inconsistent and incoherent

III. CONGRESSIONAL INFLUENCE OVER AGENCY ACTIONS
A. in adjudicatory context, Congressional influence limited by Due Process (which might be incentive for agency to use adjudicatory process)
B. Statutory Controls

1. APA

2. FOIA

i. requires each agency to – publish rules in FR, make final adjudication decisions publicly available, disclose info to any person who requests (9 broadly worded exemptions)

ii. agencies required to respond in 20 days, but huge backlog

iii. unintended effects – used by regulatees (figure out what agencies up to), KGB, mafia

iv. Open America, 547 F.2d 605 (DC Cir. 1976) (Ch. 2, p. 85) – FBI using “due diligence” to respond to requests; Ps cannot go to head of line simply by suing (only if have “some exceptional need or urgency attached to the request”)

3. NEPA

i. no substantive limits, just procedural (but political pressure, a&c review standard)

ii. whenever agency takes major action significantly affecting the environment, have to go through Environmental Impact Statement process

iii. positive effect – on agency culture by forcing biologists into internal decisionmaking process

iv. negative effect – causing extreme delays in popular public works through lengthy court proceedings

4. Civil Service Act
i. eliminated practice of hiring/firing based on patronage

ii. govt must create meritocratic system of hiring, evaluating, promoting

iii. advantages – before this, all govt workers go out and campaign b/c job entirely dependent on boss getting re-elected; higher quality workforce

iv. disadvantages – enables career civil servants to basically ignore political appointees, who are comparatively temporary

v. growing % of workforce is political appointees, politicized agencies

5. Information Quality Act (2000)
i. Congress (i.e., regulatees) enraged by Amer. Trucking (EPA reg. of small particulate matter) – they object to EPA relying on working paper that researchers would not disclose to EPA or regulatees

ii. statute – no agency can make any finding based on low-quality data

iii. implemented by – Office of Information and Regulatory Analysis (OIRA) in White House OMB

iv. result = new tool for regulatees to delay/block regulatory action

v. in judicial review, gets rolled into agency duty to engage in reasoned decisionmaking (duty to explain why relied on certain evidence)

C. Allocation of Litigating Authority btwn DOJ and other agencies

1. if lack litigating authority, powerless to perform its mission unless can get help of DOJ/local US attorneys

2. SCOTUS requires statute to say specifically that agency has power to represent itself before SCOTUS

i. but DOJ fights clauses like this tooth and nail

ii. if DOJ and agency disagree about litigation strategy, prez has to settle

iii. solicitor general basically has veto power over other agencies’ args

3. Congress has allocated in a mixed way, giving some agencies more power than others

D. Confirmation Process, Appropriations, Oversight Hearings, Constituent Casework

E. Limits on Congressional Power
1. Due Process

i. govt official cannot attempt to influence agency in adjudicatory proceeding vs. private party
ii. does not apply to rulemaking, or when no private party on other side

iii. Pillsbury Co. v. FTC, 354 F.2d 952 (5th Cir. 1966) (Ch. 2, p. 92)

2. Legislative Veto

i. argument for

a. Congress lacks expertise and foresight to state meaningful standards in advance (and mistakes tend to be semi-permanent since leg. process slow)

b. but after rulemaking process, Congress has record on which to assess general problem and agency decision

c. Congress can (and should) veto actions it determines are inconsistent with public interest

ii. was rarely used, but still arguably affected agency decisions

a. ex: EPA want to implement Policy A, but gets call from powerful member who opposes Policy A; EPA then has motivation to call counter-party powerful member in other house, Prez

b. note: different practical effect of one-house vs. two-house veto

iii. INS v. Chadha, 462 US 919 (1983) (Ch. 2, p. 99)

a. background – Congress had included veto provisions in over 200 statutes, about to add generic veto provision to APA

b. facts – AG has discretion to decline to deport illegal immigrants, but must submit list of those he’s declining to deport to Congressional committee; committee and full House said Chadha should be deported

c. holding – legislative veto unconstitutional
· 1-house veto violates Bicameralism, but 2-house veto violates Presentment Clause

· Congress can use if do within 60 legislative days (can be up to 4 months) and satisfy bicameralism and presentment

· but note: this is pretty much the same as passing a law to overturn, which Congress could always do

d. aftermath – effect on pre-existing powers of House, Senate, Prez?

· delay effective date of rules

· only been used once, when lame-duck outgoing Clinton issued midnight rule re: OSHA ergonomics – overruled by Republican Congress + Bush

· note: becoming earlier and earlier b/c DC Cir. allowed incoming Prez to recall rules that hadn’t yet been published in Federal Register

iv. variations on veto Congress uses after Chadha
a. agency officials and members of appropriations committees might reach informal agmt that will seek committee approval in exchange for funding (in committee report)

b. still includes them in bills, even though Prez sometimes rejects const. – agency docs might acknowledge need to seek preclearance

c. Congressional Review Act (APA §§801-808) – joint resolution, potential veto by Prez

3. Short-Cutting Legislative Process

i. Bowsher v. Synar, 478 US 714 (1986) (Ch. 2, p. 109) 

a. background – 

· early Prez had lots of discretion over spending (appropriations made in broad categories, and Prez could decline to spend appropriated funds)

· Nixon declined to spend money appropriated for programs he disagreed with politically

· 1974 statute (omnibus) requires Prez to spend all appropriate amounts (budget language changed from “appropriate” to “appropriate and so order”)

· budget deficit = inevitable result of political pandering

b. facts – 

· Graham-Rudman-Hollings Act requires Prez to cut across-the-board spending to meet designated deficit targets

· budget protections determine what action Prez must take

· CBO (leg.) and OMB (Prez) make projections and then send to Comptroller General (tiebreaker), who makes final

c. holding (8) – unconstitutional
· Comptroller General is agent of Congress b/c only Congress can initiate removal process (“here and now subservience to Congress”)

· note: CG nominated by Prez, Senate confirms, serves 15-year term, removed only through bicameralism and presentment (has never happened)

· CG cannot determine spending levels b/c that is executive decision; this is like Congress controlling executive

d. concurrence – CG cannot determine spending levels b/c Congress can only act in way that binds Prez through bicameralism and presentment (doesn’t matter whether function executive)

e. dissent – CG is independent (removal process so difficult), determining spending levels is not policymaking so Congress can delegate
EXECUTIVE SUPERVISION OF AGENCY ACTION

I. Sources of Constitutional Power

A. Vesting Clause

1. “The executive Power shall be vested in a President of the United States of America.” Const. Art. II, § 1, Cl 1

2. some attribute lots of meaning

3. but begs question, what is executive power?
B. Opinions in Writing Clause

1. Prez “may require the Opinion, in writing, of the principal Officer in each of the executive Departments, upon any Subject relating to the Duties of their respective Offices” Const. Art. II, § 2
C. Take Care Clause

1. Prez “shall take Care that the Laws be faithfully executed” Const. Art. II, § 3

2. command to, and in some ways limit on, the Prez

3. also partly confers powers on Prez, but what are these powers?
D. Commander-in-Chief Clause

E. Appointments Clause

1. types of officials

i. Officer of the US => appointed by Prez, approved by Senate

ii. Inferior Officer => Congress can vest appt power in Prez, Courts, Head of Dept.

a. Inferior vs. Principal Officer

b. Who is Head of Dept?

iii. Not an Officer (Employee) => complete discretion to appoint any way

2. general test

i. length of duration / scope of duties / degree of finality of decision

ii. for finality, review by Art. III court is irrelevant (b/c everyone’s reviewable)

iii. if no review within executive branch => probably an officer

iv. if there is review but deferential => probably in inferior officer (particularly if another body has power to remove decisionmaker, even for cause)

v. if has no power to issue final decision, and Agency can ignore and substitute its own decision (ex: ALJ) => employee

vi. note: military officers/judges are all officers b/c commissioned

3. policy – widely distributed appointment power subverts dem. govt, Freytag
4. Who is an Officer?

i. Buckley v. Valeo, 424 US 1 (1976) (Ch. 3, p. 4)

a. facts – FEC consists of 2 members chosen by Prez, 2 by Senate, 2 by House
b. holding – selection method violates appointments clause

· FEC has extensive rulemaking and adjudicative powers

· Officer of US = appointee exercising significant authority

· officers can only be appointed by Prez, nomination subject to Senate confirmation

· inferior officers can be appointed by Prez, head of Dept, of court of law

c. note: Civil Rights Commission (same appt method as FEC) ok, Hannah v. Larche (1960)

d. aftermath
· Congress amended FECA – Commissioners all appointed by Prez, confirmed by Senate, but no more than 3 from same party; Sec of State and Clerk of House sit as non-voting members
ii. 
FEC v. NRA Pol. Victory Fund, 6F3d 821 (DC Cir. 1993) (Ch. 3, p. 10)

a. issue of Sec. State/Clerk = unconst.

· agency has executive powers, so Congress may not appoint voting or non-voting members – here, even though non-voting, have potential to influence

b. issue of members from same party = nonjusticiable

· imposs. to determine whether actually limited Prez appt power

· maybe just political sign from Congress, since it can reject nominees under advice/consent

c. aftermath
· SCOTUS granted cert, but dismissed after finding FEC lacked power to litigate in SCOTUS

· FEC reconstituted itself, excluding non-voting members (upheld by DC Cir.)

iii. Landry v. FDIC, 204 F. 3d 1125 (D.C. Cir. 2000) (Ch. 3, p. 14)
a. holding – FDIC ALJs are employees, Const. says nothing about how they are appointed so Congress has complete discretion
· APA §557(b) authorizes an agency to substitute its own opinion for that of an ALJ as if the ALJ had never issued an opinion
· relying on Freytag (infra)
b. dissent – ALJs are inferior officers
c. all agreed – any change in law that increased the legal effect of ALJ decisions would make them officers or inferior officers => would force changes in the manner in which they are selected => require a change in law that would authorize the President to remove ALJs in some circumstances
5. Principal Officer vs. Inferior Officer

i. examples of inferior officers (in Edmond, Ch. 3, p. 26) – district court clerk; election supervisor; vice consul with temp. consul powers; US commissioner in district ct. proceedings

ii. Freytag, 501 US 868 (1991) (Ch. 3, p. 30) 

a. issues – 
· #1 whether US Tax Court Special Trial Judges (STJ) are officers/inferior oficers
· (#2 infra)
b. holding (unanimous) – STJs are inferior officers 

· authority to render final decision of Tax Court in declaratory judgment proceedings and small-amount tax cases

· duties, salaries, means of appt all in statute

· “exercise significant discretion” (Buckley magic phrase?)

· Tax Court defers to fact-finding unless clearly erroneous

· but note: regular tax court trial judges are officers
iii. Morrison v. Olson, 487 US 654 (1988) (Ch. 3, p. 18) (IC = inferior officer)
a. facts – Saturday Night Massacre (Watergate, Nixon dismissed indep. special prosecutor Archibald Cox, AG and Deputy AG resigned)

· Congress authorizes “independent counsels” (ICs) to investigate and/or prosecute criminal conduct by Pres and high-ranking officers

· AG conducts prelim. investigation, if thinks warranted notifies special 3-judge Panel, who appoints IC (and sets jurisdiction)

· can be removed by AG only for cause, or by Panel if thinks investigation has been completed
· congressional oversight
b. issue #1 – can IC be appointed this way? what type of officer? (issue #2 infra)
c. holding (8)—IC is inferior officer, so Court panel can appoint

· subject to removal by higher Exec Branch official – AG for cause

· limited scope – investigation and prosecution for certain fed crimes; no policymaking authority, has to follow DOJ policies

· limited jurisdiction – granted by Panel pursuant to AG request; plus Act itself restricted to certain feds suspected of certain serious crimes

· limited tenure – basically single task, then terminated

iv. Edmond, 520 US 651 (1997) (Ch. 3, p. 25) 

a. issue – can Sec of Transportation appoint civilian members of Coast Guard criminal appeals court?

b. holding – yes, judges on Coast Guard Court of Appeals are inferior officers
· distinguishes Morrison – jur. not narrow, tenure not limited

· not required to defer to trial court’s factual findings

· compares to Freytag – sig. duties/discretion but still inferior

· depends on whether Principal Officer (below the Prez) directs and supervises work

· here, supervised by JAG who can remove without cause, and makes rules/procedures

· and by CA for Armed Forces, which reviews cases, but narrower scope of review (cannot reevaluate facts)

· JAG subord. to Sec. of Transportation

6. Who is Head of a Department? (that can appoint inferior officers)

i. Freytag, 501 US 868 (1991) (Ch. 3, p. 30) 

a. issues #2 – since STJ inferior officer, whether Tax Court is dept (with Chief Judge as head) or Court of Law or neither (#1 supra)
b. holding #1 (unanimous) – yes, STJs are inferior officers

c. holding #2 (5) – tax court is court of law, so Chief Judge can appoint inferior officers STJs

· not an agency/dept.

· “department” refers only to cabinet departments (“expressly created and given the name of a dept by Congress”)

· limited in # and easily IDed, subject to political oversight, share Prez accountability to the people

· FN: not addressing FTC, SEC, Fed Energy Reg Comm, Fed Reserve 

· leg. history, Congress intended this as Art. I court not agency

· is Court of Law
· not limited to Art. III, just has to exercise judicial power of US

· Tax Court does not make political decisions

· powers similar to district courts (contempt, injunctions, etc.)

· decisions not reviewed by Congress or Prez, only US CAs and SC

· CAs review like district court, not like agency rulemaking

d. concurrence (4) – tax court is an executive branch department, with Chief Judge as Head

· not Court of Law

· only an Art. III court can be Court of Law for appointments clause

· “the Courts of Law” and “the judicial power of the US”

· Framers contemplated no other nat’l judicial tribunals

· is executive dept./agency

· anything that Congress designates as a dept (power to make final decisions, make legally binding rules) – and whoever runs is head of department

· reviews determ. by Exec. Branch officials (IRS) as to how much tax is owed

· like FCC or NLRB

· judges lack life tenure, salaries can be diminished, removable by Prez for “inefficiency, neglect of duty, malfeasance in office”

e. note: this debate still ongoing; majority dicta probably not all the law

· PCAOB (“Peekaboo”) – pending; Congress created indep. agency within indep. agency; SEC Commissioners get to vote to appoint members of this new board within SEC that has power to make final decision but can be removed by votes of SEC

F. Recess Appointment Clause
1. Art. II, § 2, Cl. 3, “The President shall have Power to fill up all Vacancies that may happen during the Recess of the Senate, by granting Commissions which shall expire at the End of their next Session.”

i. recess? long intra-session adjournment

ii. happen? exist, not arise

iii. issues with holdover officers on comissions

2. pragmatic exception to Senate consent requirement

3. frequent source of friction btwn exec/leg. branches

4. since 1960 (Senate resolution), only 4 judges appointed via recess, but many executive branch positions still filled this way

G. Unitary Executive

1. not in constitution, conceptual

2. Framers rejected idea of plural executive (used in, for example, Iraqi constitution which has 3 VPs from various religious groups)

3. but many versions of this theory

II. Litigating Authority – Solicitor General, controlled by Prez, is (practically) only one that can file writ for cert b/c Congress does not grant explicit authority to others

III. Removal Power
A. no reference in Constitution (inference from appointments, vesting, opinions in writing, unitary executive, etc.)

B. court has never allowed Congress to stop Prez from removing someone, but can restrict power by adding for-cause requirement

C. 4 major cases = Myers, Humphreys, Wiener, (con’t validity?) and Morrison
D. Myers, 272 US 52 (1926) (Ch. 3, p. 42)

1. facts – prez unilaterally removes postmaster (Officer) in defiance of Tenure in Office Act, which says Prez cannot remove any officer without Senate confirmation

2. holding (Taft) – Act unconst., Prez has unlimited discretion/plenary power to remove any executive branch officer (so Congress cannot limit)

3. continued meaning?

i. not this broad proposition

ii. tension with Bowsher (Congress could not retain removal power over CG b/c executive officer) and Chadha (Congress cannot veto agency action without presentment to Prez)

E. independent agencies and removal power

1. characteristics

i. headed by multiple members

ii. nominated by Prez, confirmed by Senate

iii. no more than bare majority of members of same party

iv. subject to staggered fixed terms

v. Prez removal only for cause

vi. in what sense independent? perhaps collegial nature
2. 
Humphreys Executor, 295 US 602 (1935) (Ch. 3, p. 48)

i. facts – FDR removes Humphrey as FTC Commissioner, sending him letter explaining b/c of different political philosophies

ii. holding – unlawful for Prez to remove b/c indep. agency

a. fixed term of years, could only be removed “for cause”

b. agency functions were not exec/political, but 

· quasi-judicial (value of preserving neutrality through less political pressure, DP concerns)

· quasi-legislative (investigates and reports to Congress)

c. agency indep. of all control by Prez and Congress, they serve The People

iii. continued meaning?

a. unclear b/c no Prez has ever removed Officer for cause and appealed to SCOTUS – now political deals so Officer can save reputation

3. Wiener 357 US 349 (1958) (Ch. 3 p. 54)
i. facts – Congress created War Claims Commission to resolve WWII property destruction claims “according to law”
a. Prez nominated 3 members w/ Senate confirmation (at least 2 lawyers)
b. statute silent re: removal, term of office (tho Commission done after 3 yrs)
c. Prez removes Wiener for no cause
ii. holding – const. b/c indep. agency and Congress intended to limit Prez removal power
a. nature of the function that Congress vested in War Claims Commission
b. analogizes to FTC (Humphrey) – b/c of nature, wouldn’t want to be subject to control of the executive (quasi-judicial, Prez as commander-in-chief)
iii. continued meaning?
a. may still have meaning in factually unusual context (i.e., exact same as case), but also serious Q of whether this const. under Art. III since Congress creating special court
b. but courts no longer assume Congressional silence means meant to limit; courts now assume plenary power of Prez to remove, FEC v. NRA (DC Cir. 1993)

F. Morrison v. Olson, 487 US 654 (1988) (Ch. 3, p. 56)

1. facts – Saturday Night Massacre; independent counsels (ICs) to investigate and/or prosecute criminal conduct by Prez and other high-ranking officials; ICs appointed by special 3-judge court, can only be removed by AG for cause
2. issue #1 – does this violate “appointments” clause (supra)

3. issue #2 – does this violate “take care” clause? (separation of powers)

4. holding (8) – no take-care violation
i. distinguishes Bowsher, Myers – no attempt at Congressional aggrandizement of power

ii. plenary control over investigation/prosecution of single case is not central to Prez’s ability to control executive branch

iii. IC has no policymaking power

a. Prez has some control through AG – IC can be removed for cause by AG, who is at-will employee of Prez

5. dissent (Scalia)

i. prosecution is exclusively executive function (not true!)

ii. court has replaced prior fuzzy limit on Prez power of Humphrey’s with no limit at all

iii. policy arguments – court would have to say same things re: an asst AG or asst Secretary of State (but note: these have broad policymaking power)

6. continued meaning

i. Congress eventually agreed with Scalia’s’ policy args, abolished IC

IV. Other Prez Attempts to Control Agencies
A. Nature and Scope of Prez Authority
1. Youngstown, 343 US 579 (1952) (Ch. 3, p. 61)

i. SCOTUS: unlawful for Truman to nationalize steel mills during Korean War

ii. Jackson concurrence

iii. #1 – Prez power “at its utmost” when exercising delegated by Congress

iv. #2 – Prez power “uncertain” when exercising in statutory vacuum

v. #3 – Prez power “most dubious” when acts contrary to will of Congress

2. for #2 situation, Prez has fair amount of power when

i. acting in managerial capacity (controlling things going on within executive branch)

ii. acting in way designed to preserve assets/personnel of fed govt

iii. In re Nagal
a. facts – SCOTUS justice riding circuit in CA, Prez supplies bodyguard who kills crazy guy for ambiguous act, charged with murder

b. Nagal argues – cannot be prosecuted b/c of supremacy clause

c. CA argues – can be prosecuted b/c Prez had no power to hire bodyguard

d. holding (unanimous) – Prez can do this

3. for #3 situation

i. court has never explicitly said that Prez cannot act contrary to statute b/c leaving open for extraordinary circumstances like wartime

ii. possibility of creating perverse incentives – Prez might act rather than ask, so falls into #2 category; should instead encourage inter-branch agreement

B. Informal/Practical Influence (“Jawboning”)

1. ad hoc, low visibility, oral and off-the-record communications

2. Sierra Club v. Costle, (DC Cir 1981) (Ch. 3, p. 82; Ch. 5) – expressly approved of prez jawboning

3. Chevron (1984) – implicitly approved of jawboning by saying Prez “accountable to people” for agency actions

C. Executive Orders and OIRA
1. Reagan Executive Order 12,291

i. creates OIRA (in OMB) to review major (financially) rules issued by exec. branch agencies
ii. VP as Head of Competitiveness Council to resolve disputes between OMB and agencies

iii. OMB can delay publication of rule

a. but subordinate to statutory deadlines 

b. (agency might use to advantage to get expedited OIRA review)

iv. requires rules be consistent with cost/benefit analysis

a. OIRA takes into account more broad policy concerns – ex: for EPA, not just clean air or water, but also economy, foreign relations, etc.

b. note: must be consistent with State Farm (A&C test; consider factors Congress told to in statute) and Chevron (deference to agency)

v. OMB can require consultation with other agencies, consideration of other data

a. note: must be consistent with Nova Scotia Foods (A&C, can’t leave issue unanswered)

vi. applies only to extent consistent with law

a. explicit recognition of Jackson’s characterization that Prez can’t really order someone to violate the law

2. Clinton Executive Order 12,866

i. includes same major elements as Reagan EO

ii. expands requirements to apply to “independent agencies”

iii. adds time limits for each step in review process

iv. adds transparency requirements re: status and communications

a. but excepts oral communications so agency just shifted everything to that

3. Bush 43 

i. reaffirmed Executive Order 12,866

a. but VP no longer has any role (Cheney still involved thru appointments of low-level people)

b. emphasis on precluding agencies from publicizing/acting on basis of “low quality” data

ii. issued Executive Order 13,422

a. extended review process to major guidance documents (not just rules)

b. required each agency to designate “in coordination with” OMB a Regulatory Policy Officer (political appointee not necessarily agency head) to decide whether agency could begin rulemaking or issue rule

c. very controversial, revoked by Obama 6 months later

4. practical effects

i. OIRA small outfit with little actual influence, just attracts criticism b/c transparent

ii. 18 White House offices jawbone agencies behind closed doors

iii. sometimes unclear who is speaking for the Prez, esp. if White House offices take inconsistent positions
ADJUDICATION

I. CONST. REQUIREMENTS – DUE PROCESS

A. when due process applies

1. when DP requires agency to use adjudication rather than rulemaking

i. Londoner v. Denver, 210 US 373 (1908) (Ch. 4, p. 3) – particularized facts
a. facts – city repaving project; after completion, demanded more in property taxes from Londoner b/c value of property had increased; city denies him hearing on how much property value has increases

b. holding – govt cannot increase individual’s taxes based on contested determination that his property has become more valuable, without providing him notice and some kind of hearing (but still unclear what kind of hearing required)
ii. Bi-metallic, 239 US 441 (1915) (Ch. 4, p. 5) – legislative facts
a. facts – Denver, to increase services to population, plans to raise property taxes by 40%; Bi-Metallic refuses, citing Londoner
b. holding – govt. can increase taxes of a group without providing any notice or hearing; decision not made based on contested facts unique to P, but instead on legislative facts and opinions about policy – P has access to political process, where can disagree with city council and/or vote them out of office
2. DP in adjudication – life, liberty, or property

i. Due Process requires hearing in some adjudications

ii. TEST: (1) is there liberty interest? (2) apply Matthews v. Eldridge factors to determine procedures required

3. is there a liberty interest?

i. statutory entitlement which P is already receiving

a. Goldberg v. Kelly, 397 US 254 (1970) (Ch. 4, p. 12)

· facts – federal Aid for Dependent Children (AFDC) for children with only 1 parent that is not able-bodied man; ex parte investigation if suspected ineligible; no notice or hearing prior to termination of their aid, which would be reinstated retroactively if P won appeal

· holding – statutory entitlements are “property” for anyone already receiving entitlement (replaced right/privilege distinction, huge expansion of DP)
· dissent – does not violate P’s Due Process rights – welfare benefits are a mere privilege, not a right; plus will result in less aid b/c new procedures costly and agencies will respond to this new rule by making it more difficult to get on the welfare rolls (since then must have oral evidentiary hearing to remove)

b. legislative response to Goldberg
· 1996 Congress amended Medicare to get rid of AFDC, replaced with TANF and eliminated all statutory language that would create a contingent entitlement – “NO INDIVIDUAL ENTITLEMENT: This part shall not be interpreted to entitle any individual … to assistance under any State program funded under this part.”
· but courts may still interp. others statutes as contingent entitlements, depending on the wording
ii. official stigma + deprivation of something tangible

a. Wisconsin v. Constantineau, 400 US 433 (1971) (Ch. 4, p. 24)

· facts – locality distributed list of known drunks to bars/liquor stores, instructing them not to sell alcohol to them; Constantineau on the list

· P argues – official stigmatized, depriving him of liberty interest by labeling him detrimentally

· holding – official stigmatization is unconst. without DP; P would need notice and opportunity to be heard before list distributed

b. Paul v. Davis, 424 US 693 (1976) (Ch. 4, p. 37)

· facts – local police chief circulated list of known shoplifters (with pics) to merchants; had never been convicted

· holding – no DP violation

· re-interp. of Constantineau, need official stigmatization AND deprivation of something tangible (there, right to buy booze)

· here, no deprivation of anything tangible

iii. employment/services K if can only be fired for-cause

a. Board of Regents v. Roth, 408 US 564 (1972) (Ch. 4, p. 26) and 
Perry v. Sindermann, 408 US 593 (1972) (Ch. 4, p. 32)
· facts – public university professors fired without hearing; Roth = 2-year at-will professor where need 4 years to get tenure; Sindermann = 10-year professor at non-tenure college
· holding – in employment Ks where employee can only be terminated for cause, employee has property right in employment and therefore must have Due Process before taken away
· Roth had mere “unilateral expectation” b/c year-to-year K

· Sindermann had “justified expectation” he would be retained b/c of employee handbook and other assurances

· this means all tenured professors have property right in job

· aftermath – protection of property rights vs. K rights

· for K violation, damages – efficient breach hypothesis

· for property right violation, DP – much more costly

· but note: Roth and Sindermann don’t apply to Ks for goods/services, just employment
iv. other property rights – state law, etc.

v. constitutionally protected interest (ex: free speech)

4. if liberty interest, what procedure does Due Process require?

i. Goldberg v. Kelly, 397 US 254 (1970) (Ch. 4, p. 12)

a. facts – federal Aid for Dependent Children (AFDC) for children with only 1 parent that is not able-bodied man; ex parte investigation if suspected ineligible; no notice or hearing prior to termination of their aid, which would be reinstated retroactively if P won appeal 

b. holding #2 – AFDC beneficiaries entitled to a pre-deprivation oral evidentiary hearing; 

· AFDC provides “very means by which to live” so deprivation creates an “immediately desperate situation”

· must allow oral hearing b/c recipients have limited ability to express selves in writing

· need cross-examination b/c determ. based solely on ex parte eye witness testimony

c. note: only case where court required such formal proceedings

ii. Matthews v. Eldridge, 424 US 329 (1976) (Ch. 4, p. 47)

a. facts – SSA terminating disability payments; same procedure NYC using to terminate AFDC payments (after written denial of benefits, entitled to ALJ oral hearing, but benefits taken away until after hearing determines eligible)

b. holding – constitutional (reversing lower courts relying on Goldberg)

· 3-part test for whether can take away benefits pre-hearing

· (1) importance of interest at stake – subjective, not monetary (ex: $2,000 in food stamps might be worth more than $100 million to utility); lingering problem of whose values, necess. not legislature’s

· (2) risk of error of current procedures, and value of added procedures
· (3) cost of added procedures
· distinguishes Goldberg – pure paper hearing okay

· disability benefits less important than AFDC, which provided “very means by which to live”

· doctors have better ability to communicate in writing than AFDC mothers so need fewer procedural protections

· issues in disability cases are more objective in nature (medical reports accurate)

c. [unstated] bases for distinguishing Goldberg
· lower courts were widely applying Goldberg, and agencies were complaining that very expensive to comply

· studies supported Goldberg dissenters

· pre-deprivation oral hearing expensive

· beneficiaries have to wait longer to get benefits b/c agencies make it harder to get on the rolls (since harder to take people off)

· questionable value of oral hearings

iii. Goss v. Lopez, 419 U.S. 565 (1975) – to suspend students, only need brief, informal, contemporaneous hearing before school official

iv. Ingraham v. Wright, 430 U.S. 651 (1977) – before corporal punishment, don’t need any hearing b/c tort and criminal law sufficiently deter abuses

v. Brock v. Roadway Express, 481 U.S. 252 (1987)

a. facts – driver fired, he claims for whistle-blowing and trucking company claims for DUI; DOT orders co. to reinstate him, and employer demands full evidentiary hearing

b. plurality – pure paper hearing OK; no disclosure of witnesses to trucking company b/c danger of firing other whistleblowers

c. dissent – need oral evidentiary hearing

vi. Hamdi v. Rumsfeld, 542 US 507 (2004) (Ch. 4, p. 66)

a. facts – US citizen held on US soil as “enemy combatant,” and govt has no plan to try him for any crime; what procedures must govt use to lock him up?

b. plurality – hearing before neutral decisionmaker, but hearsay and presumption for US ok
c. dissenters – 4 would require more and 1 would require less

B. “bitter with the sweet” (failed Rehnquist backdoor counterattack)

1. Arnett v. Kennedy – 3-justice plurality; individual who relies on statute as basis for property right must accept statutory procedures for invoking that right (take the bitter with the sweet)

2. Bishop v. Wood – seems like 6 justice adopted, but ambiguous b/c also parallel discussion of federalism concerns and other rationales – but afterwards, conservative circuits began to apply

3. 8 justices reject in Cleveland Board of Ed. v. Loudermill, 470 US 532 (1985) (Ch. 4, p. 60) – tenured public school teacher had right to pre-termination hearing even though none provided by statute
i. only look at legislative language to see if they intended to create a property right; how much process is due is entirely a judicial function

ii. but pre-termination hearing can be brief, informal, paper hearing (not oral evidentiary of Goldberg)

a. note: this is common outcome of many cases in post-Eldridge world
II. 
STATUTORY REQUIREMENTS

A. Formal Adjudication, APA §§ 554-558

1. Florida East Coast, 410 US 224 (1973) (Ch. 5, p. 43) – formal rulemaking

i. facts – ICC regulating RRs, chronic shortage of hopper cars in the Midwest

a. statute requiring ICC to address “after hearing” and based on consideration of many contested facts re: causes of shortage

b. ICC makes rule charging RRs large per diem fees for holding hopper cars on sidings during grain harvest

c. bases rule solely on written submissions, no oral hearing

ii. holding – paper hearing ok unless statute has “magic words”

a. “on the record after opportunity for agency hearing” (APA §§ 553 – same language as APA § 554(a) for adjudication)

b. “hearing” here is ambiguous, can be satisfied by written exchange of written info and views

· only require notice, opportunity to be heard (can be written) 

· and conclusions/reasons by govt (doesn’t have to include cross-exam)

iii. dissent – relying on Londoner/Bi-Metallic distinction – facts agency is considering are legislative (how to solve broad problem) rather than adjudicative (unique to individuals)

iv. aftermath
a. reversed traditional method, where “hearing” assumed to meant oral evidentiary, with each party represented by lawyer, witnesses, etc.

b. pre-Florida East Coast statutes don’t include this magic language, so agencies effectively cease formal rulemaking

2. effect of Florida East Coast on formal adjudication

i. circuit split

ii. some distinguished adjudication/rulemaking and presumed formal adjudication unless clear indication otherwise, Seacoast (1st Cir 1978), Marathon Oil (9th Cir. 1977)

3. effect of Chevron on formal adjudication

i. Chevron (1984) – court must uphold reas. agency interp. of ambiguous statutory language

ii. most agencies did not interp. “hearing” to mean oral evidentiary hearing unless statute said “on the record after opportunity for agency hearing”

iii. now every circuit court either 

a. (1) applies FL East Coast to adjudications (if APA b/c court won’t defer to agency interp)

b. (2) defers to agency interp under Chevron (if agency’s own organic statute)

iv. Dominion Energy v. Johnson, 443 F3d 12 (1st Cir. 2006) (Ch. 4, p. 80)
(see also Chemical Waste Management v. EPA, 873 F.2d 1477 (DC Cir. 1989))

a. combining FL East Coast and Chevron – courts must decide whether “reasonable” for particular agency to define/interp. “hearing” as written exchange of views
b. facts – EPA issuing emission discharge permits under CWA

· Q whether thermal pollution would have adverse effect on ecosystem – often resulted in battles of experts, with lots of resources involved

· EPA got rid of oral evidentiary hearing, limited to written exchange of views

· classic adjudication b/c only affecting one entity through issuing or not of permit

c. holding – EPA interp. of “hearing” in CWA is reasonable

B. Informal Adjudication

1. Overton Park, 402 US 402 (1971) (Ch. 4, p. 86)

i. background – DOT implementing fed highway statute and approving routes, but state/local govts actually chose the routes; choice of route often contentious b/c enormous econ. consequences to rural towns/disrupted city life
ii. facts – highway across city of Memphis and through city park

a. statute says: no highway through park unless no other feasible or prudent alternative (although said lots of things like this, ex: not through residential area)

b. no reference in statute to required procedures

c. DOT approves route with letter, no statement of factual findings or reasons

d. in district court, DOT introduced affidavits from agency decisionmakers

iii. issue – how can court apply arbitrary and capricious standard?

iv. holding – formal findings not required, but judicial review based solely on litigation affidavits not adequate
a. formal findings might sometimes been required in absence of statutory directive, but rarely

b. court should review “whole record” that agency actually considered in making decision (APA §706)

· affidavits merely post hoc rationalizations

· here, court only going to get post hoc b/c no formal record, must be viewed critically

· court may require officials to give testimony, but rarely – need strong showing of bad faith or improper behavior – or maybe here, where no formal findings were made

2. Pension Benefit Guaranty Corp. v. LTV, 496 US 633 (1990) (Ch. 4, p. 89)

i. issue – Pension Benefit Guarantee Corp. (PBGC) deciding whether to compel LTV to assume its $2.3 billion pension liability, or whether to make govt liable => PBGC imposes liability with only a paper hearing

ii. 2nd Cir. – restoration decision a&c b/c informal decisionmaking process lacked adequate procedural safeguards

iii. holding – satisfies statute and DP

· adjudication, not legislative rulemaking

· monetary dispute not liars’ contest

· APA §§556, 557 don’t apply (formal); only APA §555 applies – can hire lawyer, but few other procedural protections

b. but still subject to court review under a&c standard

· so agency should submit statement of reasons to court (rather than oral testimony of agency head, like suggested in Overton)

3. now most courts allow written exchange of views unless most frequently contested facts involve serious questions of veracity – then, need cross-examination, to observe witness’s demeanor

C. Permissible Decision-making Structures and Impermissible Bias

1. Judicial Models: Separation of Functions and Split-Enforcement

i. APA requires – internal separation of functions, and ALJs to have decisional independence

a. feds generally separate (b/c enough resources), most issues in state context

b. Congress sometimes created separate agencies to prosecute and adjudicate (ex: OSHA makes rules and OSHRC adjudicates)

ii. policy – more unified system is more efficient, but split process potentially fairer for regulatees

iii. Withrow v. Larkin, 421 US 35 (1975) (Ch. 4, p. 95) – can have same individual perform all functions and still const. under Due Process

iv. pecuniary bias disqualifying – Ward, Gibson, Friedman
v. viewpoint bias disqualifying – Laird v. Tatum
2. Judicial Model vs. Bureaucratic Model

i. bureaucratic model (more popular outside US)

a. completely anonymous – “Secretary” in name, but really some team

b. minimizes total costs, including of transaction and of errors b/c:

c. relies on objectively verifiable facts and institutionally-imposed quality controls (vs. judges, which often use subjective or moral elements)

ii. example – SSA disability decisionmaking
a. suggests we’re okay with bureaucratic model as long as judicial check

b. stats

· 3 million decision per year at initial bureaucratic level (paper hearing)

· 300,000 appealed to ALJ for oral evidentiary hearing

· 30,000 reviewed by AC

· 10,000 reviewed in federal district courts

c. identity of ALJ is most important variable

· most grant benefits in 40-60% of cases

· some grant <30%, some grant >70%

d. role of precedent minimal b/c large # of cases and many decisional factors no objectively verifiable

e. SSA announced presumption decisionmaking norm – if ALJ consistently fell outside range, ordered re-trained

· ALJ sued in federal court

· district courts – against APA and unconst. under Due Process

· Nash v. Bowen, 869 F.2d 675 (2d Cir. 1989) (Ch. 4, p. 105) – upheld; quality control

f. district court reversal of ALJ decisions soared (10% to 30%)

g. SSA abandoned

3. Agency Rules to Control ALJ decisionmaking

i. Heckler v. Campbell, 461 US 458 (1983) (Ch. 5, p. 11)

a. facts – SSA disability process

· jobs available in US economy, considering education and physical abilities, according to vocational expert => hearings costly, time-consuming b/c extensive testimony of vocational experts, 300,000 cases per year

· SSA institutes grid rule – mandatory use of grid instead of expert testimony in high proportion of cases

b. procedural history

· almost all D.Ct. judges said unconst. (like judge being replaced by computer, gasp!)

· circuit courts divided

c. holding – SCOTUS upheld; saw institutional benefits
d. results
· new grid system meant SSA vocational experts reorganized

· before grid – generalists organized geographically

· after grid – specialists organized by specialty; read up on certain industries, how qualifications and available jobs changing

· benefits – specialization produces more accuracy; increased consistency b/c based on uniform grid; efficient b/c costs and time needed go way down

· but note: grid system only replaced 25% of cases; in others, need more individualized assessment b/c case hinges on how much affects ability to work (anxiety, depression, chronic pain)
ii. Bowen v. Yuckert, 482 US 137 (1987) (Ch. 5, p. 14)

a. facts – statute requires SSA to consider age, educational level, experience, and impairment

· if consider all at once can be highly subjective

· so SSA develops rule – 5-step decisionmaking process:

· step 2 asks whether severe, ALJ should stop at that step if not

· non-exclusive list of severe impairments

b. holding – upholds, but mixed reasons

· partly upheld b/c SSA reassured at oral argument that ALJ has discretion and that SSA watering down

· by the time of challenge, SSA had changed rule to eliminate most controversial features

· SSA recipients – disabled and elderly – have strong political lobby

c. effects
· unintended = fewer benefits awarded

· did improve consistency, timeliness

· but, even with rule, many cases fell into residual category: impairment clear but severity unclear, or have to aggregate effects of several impairments
4. Agency Rules to Control Procedure/Predicate of Adjudication
i. Yetman v. Garvey, 261 F.3d 664 (7th Cir. 2001) (Ch. 5, p. 19)

a. rule can eliminate completely an entire class of adjudications

b. facts – FAA rule (very old)

· requires airline pilots to retire at 60

· showed increased risk of sudden incapacitation by stroke and heart attack – but docs know little about risk factors besides age – definitely both over- and under-inclusive

· having individualized hearings very expensive, and delay could result in pilots having accidents in meantime

· exemption procedure

· will be summarily denied unless contain proposed technique to assess indiv’s pilot’s abilities and risk of sudden incapacitation

· Age Sixty Exemption Panel – extensive testing

· FAA has denied every petition for exemption

c. rule had survived 7 court challenges in SCOTUS, challenged when better medical evidence gained

d. holding – rule upheld

· new test (CogScreen-AE) is still doubtful and agency can dismiss Panel’s reliance on

· inquiry = whether FAA appropriately considered the evidence and provided sufficient justifications

· inappropriate to inquire into FAA motives (assess only to satisfy court review since has never granted exemption)

· deference to FAA b/c expertise and policy judgment

e. aftermath – Congress passed statute raising age from 60 to 65

f. note: both choices are poor – either costly & accurate rule, or efficient but both over- and under-inclusive rule


RULEMAKING

I. Why Rulemaking?

A. practical advantages of rulemaking

1. note: b/c of these, courts often inclined to interp. statutes to give agencies this power

2. higher quality rules b/c

i. broader input through comment process

ii. focus on policy issues rather than idiosyncratic facts in indiv. adjudications

iii. forward-looking instrumental approach

3. greater fairness b/c

i. broader participation rights

ii. better notice

iii. application to all regulatees at same time

4. most efficient and effective b/c

i. binding effect

ii. reduction in hearings and scope of hearings

iii. more clarity about what it takes to comply

5. better political accountability b/c advance notice, broader participation rights, transparent process

B. types of rules

1. procedural – inherent power to issue, even if statute completely silent (ex: length of briefs)

2. interpretative – non-binding, tell public how agency interprets statute it implements; can be done at any time without any procedures; courts approve b/c good policy

3. legislative – have legal effect, virtually indistinguishable from statutes; must be given power from governing statute; most but not all agencies can issue

C. agency power to issue legislative rules

1. Nat’l Petroleum Refiners Ass’n v. FTC, 482 F.2d 672 (DC Cir. 1974) (Ch. 5, p. 3)

i. facts – new FTC chairman asserts power to make legislative rules 

a. creates rule for octane posting at gas stations

b. difficult to enforce through adjudication b/c 

· widespread and adjudications only bind 1 party

· oil companies making a huge profits (willing to join together and spend lots of money fighting individual adjudications)

ii. holding – FTC has power to issue legislative rules

a. statute clearly authorized FTC to ID unfair trade practices

b. statute has “magic words” for formal evidentiary hearing

c. authorized to issue cease and desist orders, violation of which has high civil/crim penalties

d. but note: statute only mentioned “rule” once, and everyone had interpreted this to mean procedural rules

iii. aftermath – FTC Improvement Act

a. FTC used new power to issue rules on doctors, lawyers, car dealers, soft drink bottlers, funeral home directors => political backlash

b. Act required FTC to conduct oral evidentiary hearings in rulemakings to address “disputed material facts” => practically, end of FTC rulemaking b/c too expensive (sometimes still surgical approach to antitrust, targeting one particularly egregious firm)

2. Nat’l Petroleum is controversial approach

i. admits statute ambiguous but thinks good societal policy for FTC to make leg. rules

ii. some think Congress only intends to bestow power when statute says “violation of this statute to violate agency rules”

D. Making “Rules” Through Adjudication

1. most judges believe agencies can issue legally binding rules without formal rulemaking

2. Chenery II, 332 US 194 (1947) (Ch. 5, p. 26)

i. facts – adjudicatory proceeding before SEC, whether conduct of publicly traded firm violate S&E Act

a. found a violation based on interps of judicial opinions

b. but SC disagreed with SEC’s interp of the cases, reversed and remanded

c. on remand, SEC decided – in first instance – that behavior was a violation of S&E Act, as a matter of policy

ii. Ps argue – SEC cannot do this b/c counter to court ruling and making rule without rulemaking process

iii. holding #1 – agency can take action on remand identical to the action reversed by court IF agency can provide different and legally permissible basis for the action
a. court reviews both result and reasoning behind it

b. court may uphold 2nd (same) decision as long as accepts new reasoning

iv. holding #2 – agency can announce generally applicable principles on case-by-case basis in adjudications rather than rulemaking b/c

a. “not every principle essential to the effective administration of a statute can or should be cast immediately into the mold of a general rule”

b. agencies cannot anticipate all problems through formal rulemaking, should be able to respond to facts arising in adjudications

c. unless Congress has specified need to use formal rulemaking, courts won’t second-guess agencies’ decisions to use official rulemaking vs. adjudicatory rules of general conduct

3. some lower courts think overruled by

i. Wyman Gordon (1969)

a. facts – union asks Wyman-Gordon for list of eligible voters; Wyman won’t turn over, union appeals to agency, who orders Wyman to do so, citing agency’s ruling in Excelsior
· Excelsior rule was announced in prior adjudication, but prospective

b. NLRB argues – met adjudication pro. requirements, therefore valid

c. plurality (4) – Excelsior not adjudication but pro. flawed rulemaking b/c prospective; but upheld order b/c could do so as adjudication w/ Wyman 

d. concurrence (3) – think Excelsior order valid adjudication rulemaking
e. dissent (2) – agree with plurality that pro. flawed rulemaking b/c prospective; therefore agency can’t use against Wyman

f. some think overrule Chenery II b/c 

· one majority (6) think Excelsior adjudication-rulemaking invalid (but non-binding dicta!)

· but another majority (7) think Wyman order should be upheld

ii. Morton v. Ruiz (1974)

a. facts – Ruiz on special welfare program for Native Americans

· moves off reservation to take job; after laid off, re-applies for special welfare benefits

· Bureau for Indian Affairs (BIA) says only available to Native Americans living on reservations – decided in adjudication 20 years ago, upheld by courts

b. holding (unanimous) – Ruiz gets benefits

· agency can issue legal binding rule only through formal rulemaking (but doesn’t mention Chenery II or Wyman-Gordon)
· but other justifications – due process; govt has fiduciary duty to Native Americans; agency required to apply own rules (“kitchen sink”)

4. 
but SCOTUS unanimously affirmed Chenery II without mentioning Ruiz
i. Bell Aerospace (1974) (Ch. 5, p. 35)

a. there are advantages to rulemaking, but NLRB has discretion to decide adjudicative procedures work well too

b. choice to use adjudication over rulemaking reviewed for abuse of discretion

5. adjudication-rulemaking and retroactivity

i. Bowen v. Georgetown Univ. Hospital, 488 US 204 (1988) (Ch. 5, p. 36)

a. in formal rulemaking – agency cannot issue retroactive rule unless Congress has explicitly authorized

b. in adjudication – agency can announce retroactive rule unless result is unduly unfair

c. note: incentivizes agencies to use adjudication over rulemaking

ii. Dept Store Union v. NLRB, (DC Cir. 1972) (Ch. 5, p. 41)

a. when retroactive rule in adjudication would be inequitable

· (1) whether case is one of 1st impression

· (2) whether new rule is abrupt departure or void-filling

· (3) reliance of party on former rule

· (4) burden on party of new rule

· (5) statutory interest in applying new rule despite reliance

b. note: 5th Cir. does case-by-case cost/benefit analysis instead

II. APA Rulemaking Procedures

A. Procedures, APA §553 – notice, comment, final rule
1. notice
i. published in Federal Register, “either the terms or substance of the proposed rule or a description of the subjects and issues involved”

ii. adequacy almost always contested if major rule ($100 million or so), but many others get through without controversy; hard to draft notice considered adequate when rule issued 5-10 years later (different bosses, anticipate new studies/data sources/techs on which to rely)

iii. policy – alert interested parties, aid agency in policymaking

iv. remedy = new notice and comment period

v. Shell Oil v. EPA, 950 F.2d 741 (DC Cir. 1991) (Ch. 5, p. 57)

a. facts – EPA rule for hazardous substances

· issued notice discussion various ways might define something as hazardous

· years later, in final rule, has some new things dealing with mixtures and residue from cleaning process

b. Shell argues – notice did not give warning that might include mixtures or residues, and Shell never got to comment on this possibility

c. holding – rules for Shell b/c notice must “adequately foreshadow” final rule OR final rule must be “logical outgrowth” of notice/comment process
vi. Portland Cement, 486 F.2d 375 (DC Cir. 1973) (Ch. 5, p. 63)

a. facts – whether/how to regulate cement plants under CAA

· final rule very draconian, and agency mainly relied on internal study that had not been released to the public

b. Portland Cement argues – should’ve had opportunity to see and comment on study; unfair and inconsistent

c. holding – rules for Portland

· agency must disclose methodology and full results of tests (summary not enough)
· agency must submit study to court, and Portland must submit what comments it would’ve submitted in response => here, comments expose many holes in agency study
vii. American Radio, 524 F.3d 227 (DC Cir. 2008) (Ch. 5, p. 67)

a. facts – FCC rule to regulate use of radio spectrum

b. holding – remand to the FCC

· failed to satisfy notice/comment req. of APA b/c redacted stuff on which it relied – agency must disclose technical studies/data and staff reports interpreting
· also failed to provide reasoned explanation for certain  measurement factor

· but Ps must show prejudice (not just procedural error) to set aside rule – Ps here did show prejudice by showing “had something useful to say” and “may mount a credible challenge”

2. comment period – 30-60 days, from interested parties, solicit, receive, consider

3. final rule – statement of basis and purpose

B. Decline of Formal Rulemaking

1. Florida East Coast, 410 US 224 (1973) (Ch. 5, p. 43)

i. facts – ICC regulating RRs, chronic shortage of hopper cars in the Midwest

a. statute requiring ICC to address “after hearing” and based on consideration of many contested facts re: causes of shortage

b. ICC makes rule charging RRs large per diem fees for holding hopper cars on sidings during grain harvest

c. bases rule solely on written submissions, no oral hearing

ii. holding – paper hearing ok unless statute has “magic words”

a. “on the record after opportunity for agency hearing” (APA §§ 556-557)

b. “hearing” here is ambiguous, can be satisfied by written exchange of written info and views – only require notice, opportunity to be heard (can be written) and conclusions/reasons by govt (doesn’t have to include cross-exam)

iii. dissent – relying on Londoner/Bi-Metallic distinction – facts agency is considering are legislative (how to solve broad problem) rather than adjudicative (unique to individuals)

iv. aftermath
a. reversed traditional method, where “hearing” assumed to meant oral evidentiary, with each party represented by lawyer, witnesses, etc.

b. also had effect on formal adjudication (supra)

2. if agency statute has “magic words” basically guts agency’s power to issue rules b/c so expensive and time-consuming

C. Evolution of Informal Rulemaking

1. Oral Hearings

i. Vermont Yankee, 435 US 519 (1978) (Ch. 5, p. 51)

a. background – in 1960s-70s, circuit courts (led by DC) began to require agencies to add limited scope oral hearings re: issues courts considered particularly important

b. facts – licensing of Vermont Yankee nuclear power plant

c. DC Circuit – agency must have hearings about where to safely store nuclear waste; can be read as remanding under A&C standard

d. holding (unanimous) – courts can only mandate procedures required by rule, statute (APA or organic), or constitution (DP); cannot require extra procedures
· courts misconceiving their role

· before this, many courts believed could treat agencies as lower courts, exercising supervisory powers over them

· now, SC emphasizes agency is part of co-equal, coordinate branch of govt

· if rules getting struck down for this => agencies over-proceduralize => benefits of informal rulemaking lost

e. result
· judges disagreeing with Vermont Yankee had other options: most popular = apply “arbitrary and capricious” standard

· precedents that relied on interp. APA provision still good law

· but precedents that add extra (ex: HBO and ex parte comm.) may not be
2. Concise Statement of Basis and Purpose

i. respond to substantial comments on important issues in the rulemaking

ii. Nova Scotia, 568 F.2d 240 (2d Cir. 1977) (Ch. 5, p. 74)

a. facts – agency reg. had time-temp.-salinity requirements for smoked fish; court enjoined Nova Scotia from processing except in accordance with these regs

b. holding – statement not adequate

· “It is not in keeping with the rational process to leave vital questions, raised by comments which are of cogent materiality, completely unanswered.” – respond to “major issues of policy”

· FDA did not explain why

· necessary to apply rule to all fish (instead of fish-by-fish, as suggested)

· whether lower temps with nitrate/salt sufficient (as suggested)

· whether such high temps to white fish would destroy product (as Nova Scotia complained)

3. Ex Parte Communications in Rulemakings

i. communication by interested party (private parties, Congress reps) to agency admin. outside normal comment process

ii. APA bans in formal adjudications/rulemakings, but APA is silent re: much more common informal rulemaking

iii. Home Box Office v. FCC, 567 F.2d 9 (DC Cir. 1977) (Ch. 5, p. 79)

a. facts – FCC “pay cable” rules; widespread ex parte comm. by Congress reps, industry reps

b. holding – agency cannot engage in ex parte communications during informal rulemaking

· if ex parte comm. occur, summary should be placed in public record

· affecting commissioners’ indep. discretion in the public interest

· frustrate judicial review – makes hard for judges to assess under A&C if not aware of all materials before Commissioners

· unfair – one record for public, another for those “in the know”

c. concurrence – would limit holdings to adjudication (calls facts here)

iv. Action for Children’s TV v. FCC, 564 F.2d 458 (DC Cir. 1977) (Ch. 5, p. 84)

a. facts – FCC decided not to adopt rules re: commercials on children’s TV

b. P argues – abuse of process b/c forced industry to agree to self-reg. behind closed doors, using threat of FCC reg.

c. holding – affirms rule
· limits HBO, not all informal rulemaking – just where “competing claims to a valuable priv.” (quasi-adjudicatory)
· line-drawing problem (lie-detector test?)

· APA Congressional intent not to prohibit/require disclosure of all ex parte contacts

· self-reg. is traditional method, not unforeseeable from notice

· FCC explained why relied on this rather than rules

· all facts must be in public domain, but agency may draw on own expertise in interpreting facts, or unstated policy considerations

v. 
Sierra Club v. Costle, 657 F.2d 298 (DC Cir. 1981) (Ch. 5, p. 89)

a. facts – EPA rule re: coal-fired steam generators emissions under CAA

· industry groups and environmental groups both sue

· ex parte comm. are 9 meetings with WH/Congress, all entered onto docket

b. holding – ex parte contacts okay here

· constrained by CAA text, Vermont Yankee; CAA silent on ex parte contacts (but requires EPA to docket all docs of central relevance)

· judges shouldn’t necessarily look askance at ex parte contacts in informal rulemaking

· benefits – agency win support for rules, reduce future enforcement req. by informing industries, spur provision of info to agency 

4. Bias and Prejudgment
i. both APA and Due Process require neutral decisionmaker

ii. potential sources of bias – pecuniary, relational, prior role in dispute, prejudgment

iii. but note: experts often have strong views, and prez appointment inherently involves policy bias (arguably democratic)

iv. Assn of Nat’l Advertisers v. FTC, 627 F.2d 1151 (DC Cir. 1979) (Ch. 5, p. 97)

a. facts – FTC Improvement Act abrogated rulemaking ability

· Chairman Pertschuk major force behind, gave widespread interview about how children’s TV evil and immoral (b/c ads for sugar cereal, etc.)

b. Ps argue – challenges rule b/c Perschuk biased against their cause, citing speeches and interviews

c. holding – upholds rule; standard = whether “unalterably opposed mind”; has never been applied to disqualify rulemaker from rulemaking process
III. Exemptions from APA Rulemaking Procedures, APA §553

A. Subject Matter

1. military/foreign affairs

i. can be broad, especially given War on Terror

2. matter relating to agency management or personnel or to public property, loans, grants, benefits or contracts

i. most benefit rules are not exempt b/c of agency-specific statutes and agency rules (ex: SSA §553)
B. Good Cause Exemption

1. courts are stingy in recognizing

2. need imminent danger, poss. large stack of bodies

i. ex: FDA issued emergency rule re: tourists flying over erupting volcano; lots of accidents in months leading up to it, volcano only erupting for a small time => court upheld

C. Procedural Rule Exemption

1. familiar Erie-type problems in distinguishing substance and procedure
D. Interpretative Rule Exemption

1. agencies try to max use of these, minimize use of legislative rules

i. usually unreviewable – not ripe/final/P has not exhausted admin remedies

ii. hard to challenge under a&c standard

a. no comments agency should’ve responded to (common challenge to leg. rules)

b. only way to challenge = argue legislative rule, instead of policy, that should’ve had notice/comment period

2. policy – this type of rule serves important function in industry

i. almost always issued in response to regulatee requests for help in interp, provide useful guidance

ii. but prisoner’s dilemma problem b/c if particular rule bad for regulatee, going to challenge despite wider benefits
3. American Mining, 995 F.2d 1106 (DC Cir. 1993) (Ch. 5, p. 115)

i. facts – Mine Safety and Health Act authorizes MSH Admin to require regulatees to make reports

a. MSHA issues rule requiring regulatees to report each occupational disease “diagnosed” in employee

b. MSHA issues 3 PPLs that define “diagnosed,” referring to particular findings re: x-rays by particular types of x-ray “readers”

ii. holding – PPLs are exempt interp. rules; 

a. 4 part test: rule is legislative if (1) agency labels legislative; (2) is published in CFR; (3) enforcement action could not be brought without the rule; (4) rule amends a pre-existing legislative rule

· note: court later downplayed importance of CFR; even agencies without leg. rulemaking power publish in CFR; cts, as policy, shouldn’t discourage agencies from publishing in the CFR

E. Policy Statement Exemption

1. Pacific Gas & Electric Co. v. Fed Power, 506 F.2d 33 (DC Cir. 1974) (Ch. 5, p. 121)

i. facts – gas shortage, how should vendors allocate among customers? “policy” stmts outlined criteria vendors should use

ii. holding – if stmt is ambiguous, court will uphold as policy stmt BUT in later cases will preclude agency from giving it binding effect
2. Community Nutrition Inst. v. Young, 818 F.2d 943 (DC Cir. 1987) (Ch. 5, p. 127)

i. agency cannot bind itself in a policy statement, which only announces general policies

ii. agency must remain free to act in a manner inconsistent with policy stmt in given case

iii. note: does this detract from social value of policy stmts?

3. Appalachian Power
i. “practically binding” test

ii. guidance doc “significantly broadened” EPA rule and thus was invalid absent notice/comment
IV. Ossification and Responses

A. summary of cases

1. State Farm – a&c unless agency address all comments

2. Shell – agency must adequate shadow rule in notice of proposed rulemaking

3. Portland Cement – have to provide notice on intent to rely on study or data source in time for people to provide critical comments, or agency can’t rely on it

4. Georgetown doctrine – no rule issued through notice process can have retroactive effect; but adjudicatory decisions can have retroactive effect

B. agencies try to minimize costs by minimizing leg. rules (and thus notice and comment process)

1. rely to greater extent on adjudication and interpretative rules

2. but advantages of rulemaking

i. higher quality rules

ii. greater fairness

iii. more efficient/effective because binding and fewer hearings

iv. better political accountability

C. rulemaking ossification

1. most admin. law scholars blame Congress and courts

2. Regulatory Negotiations Movement (passed almost unanimously)

i. pressure agencies to use negotiation

ii. agencies tried, but really only worked for minor rulemaking

iii. in major rulemaking added even more time

iv. Pierce notes problems: finding big enough venue; IDing all issues, unbelievably lengthy; never going to get large # to agree

D. trend towards remand without vacating

1. old method – if court perceived flaw in rule, any inadequacy sufficient for court to vacate and remand case to agency for further proceedings

2. new trend – DC Cir. 1993

3. if not of type agency can correct on remand, and vacating would mean major disruption

4. but some DC Cir. members think unlawful

5. no en banc DC Cir. or SCOTUS has yet supported (so far only dissents and some 3-judge panels)


JUDICIAL REVIEW
I. REVIEWABILITY

A. strong presumption of reviewability
1. Overton Park, 402 US 402 (1971) (Ch. 4, p. 86)

2. background – DOT implementing fed highway statute and approving routes, but state/local govts actually chose the routes; choice of route often contentious b/c enormous econ. consequences to rural towns/disrupted city life

3. holding
i. because statute doesn’t preclude review, court can (frequently cited for strong presumption of reviewability; Pierce says extraordinarily interventionist)

ii. APA lists circumstances when unreviewable

a. if clear and convincing evidence that Congress intended to preclude review, §701(a)(1)

b. if committed to agency discretion by law (basically no law to apply), §701(a)(2)

iii. standard of review

a. APA §706(2)(A), a&c, “searching and careful,” “probing, in-depth,” “narrow”

iv. record on review = agency statements of reasons on remand, or cross-exam of decisionmaker

B. not reviewable

1. background – presumption of reviewability weakening b/c courts want to decrease workload
2. FHA decisions allowing rent increases for federally subsidized housing

i. housing privately owned and constructed; HUD agmt in exchange for subsidy (rent control, only let certain people live there)

ii. FHA lays out conditions in which HUD can approve rent increase, but silent on judicial review

iii. Hahn v. Gottlieb (1st Cir.)

a. committed to agency discretion by law b/c no law to apply, notwithstanding strong presumption of reviewability

b. policy – court not expert at various economic, etc. factors involved so more likely to do harm; floodgates problem (owners could also challenge failure to grant rent increase request)

iv. Langevin v. Chenango (2d Cir.)

a. Congress implicitly precluded review by

· failing to provide review proceeding

· failing to provide mechanisms to create record

b. agrees with policy arg. of 1st Cir. (floodgates, expertise, etc.)

v. note: Langevin more difficult for Congress to change than Hahn
3. Webster v. Doe
i. holding #1 – CIA director’s termination of gay employee without providing reasons, hearing, etc. = not reviewable
a. statutory review is not available b/c is committed to agency discretion by law

b. statute: “in his discretion… whatever he shall deem… advisable”; “no law to apply”

c. structure of statute (Piece doesn’t know why important here)

d. context – requires discretion/secrecy to run CIA (maybe diff. if HUD, etc.)

ii. holding #2 (7-2) – avoidance canon allows const. review; 14th Am. reverse incorp. through 5th Am. (Johnson v. Robison and others)

iii. dissents (O’Connor, Scalia) – CIA requires wide discretion; broad-based

iv. implications – means fate of gay employees at CIA largely dependent on admin

4. Lincoln v. Vigil
i. facts – long-standing program to provide certain health benefits to handicapped Native Americans; agency stops funding

ii. Ps argue – agency cannot de-fund unless goes through notice/comment

iii. holding – upholds agency decision to de-fund program b/c committed to agency discretion

a. agency can terminate at any time, for any reason

b. no court can compel an agency to continue a program

iv. implications
a. helps explain why earmarks are ubiquitous

b. agencies won’t necessarily rely on informally expressed congressional preference to continue program – unless thinks Congress will cut funding or slow down nominees

C. review of agency inaction

1. note: could discuss here as unreviewability of prosecutorial discretion or under ripeness as not final

2. presumption of unreviewability – courts reluctant to review inaction b/c infringes on agency prosecutorial discretion

3. if agency responds

i. answers with final statement that it has decided not to act => can be “final”

ii. explains as result of needing further study => probs not “final”

4. if agency requires to act in emergency, and member of public petitions claiming emergency exists => might be ripe for review

5. Confiscation Cases (1868)

i. facts – Ps = victims of crime, suing federal prosecutor for refusing to prosecute; US Atty statute speaks in mandatory language (“shall” bring action)

ii. holding – unreviewable; court won’t force US attys to prosecute; powerful tenant of common law that exercises of prosecutorial discretion are unreviewable

6. Dunlop v. Bachowski (1975)

i. facts – 

a. LMRDA requires DOL to set aside election if it finds probable cause that winner engaged in illegal tactic that affected outcome

b. Bachowski claims victim of illegal tactics, but DOL refuses to investigate

ii. 3rd Cir. – requires DOL to provide hearing and reasons for not acting

a. presump. of reviewability trumps CL prosecutorial discretion

b. statute protects private rights (unsuccessful candidates’) rather than public rights

c. statute couples “shall” with justiciable standard (“probable cause”)
iii. holding – DOL decision not to act subject to judicial review; but narrow A&C (rational reasons required, but not hearing)
a. no hearing b/c – Congress wanted to create decisionmaking process that wouldn’t cast long-term cloud over union leadership, which lengthy hearing might do
7. Heckler v. Chaney (1985)
i. facts – anti-death penalty group files lawsuit with FDA arguing drugs used for lethal injection are not safe/effective; FDA does nothing (doesn’t investigate)
ii. DC Cir. – applies presumption of reviewability/FDA policy statement re: off-label use to compel FDA to act

iii. SCOTUS – reverses

a. presumption of unreviewability for agency inaction

· reality that no agency has resources sufficient o act on every case (and factors that induce action or inaction are very complicated

b. presumption can be rebutted by language of command (“shall”) + justiciable standard

· only by statute or leg. rule – policy stmts cannot rebut (nonbinding)

· says Dunlop met this standard

· note: incentivizes agencies to use policy stmts
II. TIMING OF REVIEW

A. Overview

1. requirements: (1) finality (2) ripeness (3) exhaustion

2. often means difficult to get judicial review – can take many years and P need to meet all 3 criteria while govt only has to prevail on one

B. Temporal Limits

1. generally 6 years to seek review, but Congress often cuts way back through statutes

2. Adamo Wrecking – permissible for Congress to set judicial review period for CAA at 30 days

3. but if issue was not ripe when rule issued, review is available 30 days after ripening

C. Finality

1. if agency action has no immediate legal effect, is not final (ex: sends to Prez or Congress for approval)

2. Franklin v. Massachusetts
i. issue – Dept. of Commerce decision re: method of taking census

ii. holding – not final agency action
a. Dept. of Commerce gives to Prez to approve, so does not have final legal effect

b. result: can never get judicial review b/c Prez is not agency for review purposes (rare to get review, only if has done something that is “clear violation of the law”) 

3. Dalton v. Specter
i. background – 

a. DOD base-closing task force – ID wasteful bases, use statutory factors (very detailed) to consider which to recommend for closure

b. Base Closing Commission (BCC) – independent, Prez appointees with mandated #s from each parties; decides which of those recommended should be closed

c. Prez – makes yes-or-no decision on whole package (cannot cherry-pick)

d. note: otherwise closing bases is politically impossible

ii. issue – Arlen Specter seeks review of closure of Philadelphia Navy Yard – finds flaws in statutory procedure at DOD stage

iii. holding – not reviewable
a. DOD and BCC decisions are not final b/c “carry no consequences” – final word of each agency, but still subject to Prez and Congressional approval
b. Prez is not subject to non-statutory review b/c did not violate any statutory command or prohibition

iv. concurrence – Congress implicitly precluded review of these decisions, no need to invoke timing doctrine

4. Bennet v. Spear
i. facts – biological opinion issued under ESA; makes difficult to “take” habitat of endangered species; final as a practical matter (although God Squad)

ii. holding – final decision, reviewable

a. action must be culmination of agency decisionmaking process

b. must be one from which legal consequences flow

iii. note: EPA non-final decision = declaring smoking a carcinogen; no formal legal consequences, even though very influential in convincing state govts to pass smoking bans

5. 
are decisions under FIFRA final?

i. to be sold, pesticides must be registered with EPA

ii. EPA can 

a. cancel use of pesticide if finds that costs exceed benefits (elaborate procedures, take years)

b. suspend use of pesticide that present “imminent harm”

iii. suspend use during ongoing cancellation proceeding – is this final? has legal effect, but only temporary and arguably intermediary

D. Ripeness

1. ripeness of different bases for challenging rule

i. ripe immediately: inadequate notice, a&c, some statutory interp. issues

ii. not ripe: provision of new rule is overreaching, etc. (usually depends on how agency will interp./use)

iii. litigation strategy = include all issues, then court will tell you whether ripe and when will become right (ex: enforcement proceeding, or when agency interps provision)

2. before Abbot
i. most agency rules could only be reviewed in context of an action to enforce

ii. only record was record in enforcement action

iii. agency almost always won (only brought actions on most egregious facts)

iv. result = very few rules challenged b/c company didn’t want to risk consequences (bad publicity, economic)

3. Abbott Laboratories (1967)

i. background – does FDA have power to require drug makers to include generic name with brand name in labeling or advertising? 

ii. issue – can P challenge rule before enforcement brought against him?

iii. holding – yes

a. test:

· #1 – did Congress intent to preclude pre-enforcement review when it provided an alternative route to review?

· presumption of reviewability (not whether Congress authorized, which would almost always be no since statutes silent)

· #2 – are issues appropriate for judicial resolution at this time and in this abstract context?

· depends on question P raises

· if heavily fact-dependent, probably won’t be reviewed pre-enforcement

· #3 – would petitioner suffer hardship if review is deferred?

· “horns of a dilemma”

b. relies heavily on Declaratory Judgment Act – purpose to allow Ps to get pre-enforcement review of laws and rules

4. DC Circuit does not use 3rd prong b/c thinks #2 will always overrule #3 (though technically still part of test)

5. applying Abbot => Toilet Goods
i. facts – FDA issued legislative rule that any regulatee must provide FDA inspectors “free access” to all premises at any time; any regulatee who refuses may lose their cert.

ii. holding – not reviewable

a. #1 no evidence that Congress intended to preclude

b. #2 issue of law not appropriate for judicial resolution; like 4th Am. search/seizure (complicated, highly fact-dependent area of law)

c. #3 – not much hardship in revoke of cert. (but note: P have cease selling drugs)

6. effects of Abbot
i. “record” = notice, comments, statement of basis/purpose

a. instead of enforcement facts (pre-Abbot)

b. agency-produced docs became longer and more detailed

c. major rulemakings stretched to 5-10 years

ii. pre-enforcement review more common (some statutes even require)

iii. courts applied more demanding version of a&c test

a. about 30% of rules rejected as a&c

b. another 10% rejected b/c of inadequate notice

7. modifying Abbot
i. note: exceptions applied unevenly

ii. Catholic Social Services (1993) – pre-application review of benefit eligibility rule; court said unreviewable b/c no “horns of the dilemma”

iii. Thunder Basin Coal (1994) – Congress implicitly precluded pre-enforcement review by providing alternative route (said violate, defend in enforcement proceeding); but this was true in FDA case too

iv. Illinois Council on Long-Term Care (2000) – reaffirms general presumption of reviewability, but fragments on other issues – how powerful? how much evidence to overcome? presumption of pre-enforcement review?

E. Exhaustion of Administrative Remedies

1. overview

i. doctrine strongest in adjudication where normally 1 or 2 appeals available within agency

ii. APA – no requirement besides ripeness/finality requirements of §704 (unless organic statute or agency rule requires petitioner to exhaust intra-agency review)

iii. non-APA exceptions

a. Madigan
· would cause undue prejudice to protection of rights at issue

· admin agency lacks power to grant effective relief

· exhaustion would be futile b/c admin body is biased

b. McKart – criminal hardship context

2. policy
i. allows agency to exercise its discretion, apply its expertise in developing/resolving factual issues

ii. enhances efficiency, avoids over-burdening agencies and courts with premature appeals

iii. respects agency autonomy as separate branch of govt (executive)

3. judge-made exception 

i. McKart v. US (1969)

a. facts – Vietnam draft; McKart exempt as sole surviving son, but he refused to raise issue before agency and declined all opportunities to appeal; later charged with felony draft-dodging

b. holding – excuses McKart’s failure to exhaust b/c

· admin remedies no longer available

· hardship in criminal context

· issue did not involve fact-finding, discretion, or expertise

· no floodgates, since others less likely to be as foolish

ii. 
McCarthy v. Madigan, 503 US 140 (1992)

a. facts – prisoner sues prison officials b/c of unconst. conditions in prison; doesn’t use admin process in prison that can order conditions be improved 

b. holding – not required to exhaust admin. remedies b/c damages not available in prison admin. proceeding
4. statutory exceptions

i. Woodford v. Ngo (2006)

a. statute requires exhaustion of “available” remedies”

b. does not permit petitioner to wait until after time to use remedy expires, and then seek review

c. court cannot excuse failure to exhaust when Congress has required exhaustion by statute

5. under the APA

i. Darby v. Cisneros (1993)
a. facts – HUD hearing examiner disbarred Darby; Darby sought judicial review without appealing

b. statute – examiner decisions are final unless reversed by a higher authority and then provided opportunity to appeal to higher authority

c. holding – final and ripe actions are reviewable unless organic statute or agency rule requires resort to intra-agency review (APA §§702, 704)

ii. agency delay

a. APA §706(1) – court can compel agency action that is unreasonably delayed

b. almost impossible to win unless statutory deadline

c. even with deadline, impossible in practice (ex: FBI 2- years behind on FOIA requests, OSHA has 0% compliance rate, and EPA has 15-20% compliance rate)

d. Norton v. Southern Utah Wilderness Alliance (2004) – only discrete and mandatory acts can be subject to §706(1) or review

III. Constitutional Standing

A. background
1. if action reviewable, reviewable by this party?

2. 150 SCOTUS opinions since 1970

3. reasoning = combo of const., statutes, prudential, unstated others

4. 3 elements

i. injury-in-fact

ii. causation

iii. redressability

5. but very malleable – court often uses to avoid awkward questions

6. note: no standing doctrine for participating in agency hearings b/c agencies not governed by Art. III case-and-controversy requirement
B. Injury-in-Fact

1. concrete and particularized, not abstract and generalized

2. individual, unique to P (not “shared by the many”)

3. US v. Richardson
i. facts – P, as taxpayer/voter, demanding const. statement of account to see CIA’s budget

ii. holding – no standing, injury not concrete and particularized

4. Schlessinger v. Reservists Committee
i. background – const. says no one can simultaneously hold office in all 3 branches of govt

ii. facts – Ps challenge large # of House Reps/Senators who are reservists

iii. holding – no standing, injury shared by the many

5. Haves Realty
i. holding – black “tester” had standing to challenge apt bldg owner’s FHA violation, even though had no actual interest in renting apt

ii. distinguish from others

a. federal statute actually gave courts jurisdiction to enforce

b. violated statutorily conferred right

6. Akins v. FEC (1998)

i. facts – AIPEC not following campaign finance law to register as PAC and disclose (claims not a political org, so not required to register)

ii. holding (5-4) – standing; injury suffered by every voter is cognizable when Congress has created the right and agency has interfered (distinguishes from Schlessinger and Richardson)

C. Causation

1. speculative or indirect causal relationships don’t count

2. other consideration – 

i. courts reluctant to tell those with discretion (ex: IRS, DA) to enforce law better 

ii. (although before Heckler v. Chaney, which said court cannot review agency’s exercise of its enforcement discretion unless statute couples language of command with justiciable standard)

3. ADP v. Camp
i. issue – review of Comptroller of Currency’s decision to allow banks to provide data processing services to their customers

ii. holding – standing; don’t need to show that particular member would lose $ as result of particular bank’s successful effort to take particular customer from member

4. Allen v. Wright
i. background – IRS not adequately enforcing law prohibiting tax benefits for racially-discriminatory white academies

ii. facts – parents of black children in public school challenge

iii. holding – Ps don’t have standing
a. lack of causation

b. Ps did not prove that ability to deduct contributions or exempt status of schools caused any particular school to change its policies or caused any white parent to change child’s enrollment (which would decrease level of integration at public schools attended by their children)

iv. note: very different causal standard than ADP

5. Simon v. Eastern KY Welfare Rights Ass’n
i. facts – hospital is tax-exempt if provides services to poor people; IRS lowered amount of services hospital must provide; poor Ps who cannot receive treatment sue IRS

ii. holding – no standing b/c cannot prove that hospitals’ policies were function of their tax-exempt status
6. Linda R.S.
i. facts – mom seeking child support, DA refused to prosecute father

ii. holding – no standing; could not prove father would have paid rather than go to jail
D. 
Redressability
1. Steel Co. (1998)

i. facts – group achieved environ. standing in trial court (injury-in-fact to members)

a. violator stopped practice just before complaint filed (after rec’d notice of lawsuit), pre-empting injunction

b. instead of injunction, judge makes D pay civil penalties to Treasury for past violations of an environmental statute

ii. holding – P did not have standing b/c no redressability

a. payments to govt cannot redress an injury to an individual P caused by those violations b/c individual obtains no benefit as a result of payment to govt

iii. note: practical effect on violators

a. since govt agencies don’t have resources, private suits the real threat

b. potential Ds can violate, then stop just before decision and avoid any kind of penalty

2. Laidlaw (2000) (7 justice majority)
i. narrows Steel Co. 
a. applies only to violations before filing of lawsuit
b. if D comes into compliance during pendency of the case, payment of treasury would be sufficient to redress injury
ii. redressability
a. Congress has discretion to decide what remedies will redress an injury
b. if put remedies in statute, indication that these will redress
iii. causation
a. 4th Cir. (and others) had been requiring P to prove that illegal discharges actually came from Ds (as part of causation) – very difficult to prove
b. but SCOTUS disagrees
· injury-in-fact is P’s change in behavior
· ex: stopped fishing, etc. b/c of “reasonable fear” about adverse effects of illegal discharge
· need not prove that discharges caused actual harm
iv. Scalia dissent
E. Third-Party Standing
1. Ass’n Data Processors (1970) – recognizes injury-in-fact, “economic or otherwise”

2. Sierra Club (1972) (supra in ex parte contacts)

i. explicitly recognizes environmental and other aesthetic injuries as injuries-in-fact

ii. as long as indiv. member suffers injury of this type

a. ex: hikes in or near wilderness area = injured by agency action that permits development of the area

b. ex: but someone who is merely offended by knowing of such a decision in an area he doesn’t use = is not injured for standing purposes

3. 1970-1990 – ct decided many more cases in a manner similar to ADP and Sierra Club – but began to change with Scalia

i. article, “Standing as Essential Element of Separation of Powers”

ii. Take Care Clause vests Prez with exclusive power to enforce environmental laws (and other public laws, designed to benefit whole rather than individuals), precludes court from interfering with Prez’s discretion

iii. Pierce says 4.5 justices agree

4. 
Nat’l Wildlife Federation (1990) (geographic proximity)

i. facts – fed law gives DOI power to study all federal tracts of land and decide how to classify (wilderness, etc.); environmental orgs challenge classification on DP, statutory, other grounds

ii. plurality – no standing
a. ripeness problem (no one can challenge program, just final action)

b. geographic proximity requirement

c. petitioner does not have standing based solely on use of land “in the vicinity” of  large tract that agency has authorized for development

d. in total, discusses 7 different issues => unclear what is the law (concurrence also unclear)

5. Lujan v. Defenders of Wildlife (1992) (4-justice plurality) (temporal proximity)

i.  facts – ESA designation of critical habitat, whether applies outside US

ii. holding – no standing (citizens suit provision unconst. as applied)
a. temporal proximity requirement – Ps who planned to visit Asian leopard/Nile crocodile in indefinite future have no standing

· note: this is well accepted, rest of opinion not as much

b. rejects ecosystem nexus, animal nexus, professional nexus as “laughable”

c. not redressable by court – US agency might not comply, Egypt and Sri Lanka might go forward without US funding

· note: breathing new life into this requirement

d. Take Care Clause precludes congress form authorizing courts to interfere w/ Prez discretion to enforce public laws 

· note: first time in judicial opinion – but perhaps dicta b/c if you buy this, rest of opinion is superfluous since no one has standing to challenge public laws

e. procedural injury

iii. Laidlaw / Steel Co. (supra)

6. Mass. v. EPA (2007)
i. facts – Ps petition EPA to begin rulemaking for auto CO2 emissions
ii. holding (5) – standing
a. focusing solely on Mass. interest as sovereign in loss of its coastal land (through global warming)
· in exchange for giving up some sovereignty to join the federal union, states get sovereign standing much greater than any individual P
· Mass. not representing citizens – representing self as a sovereign state
· distinguishing situation in which private citizen suing
· note: this is pretty much brand new rationale
b. says nothing about standing of environ. orgs (note: why this approach? maybe Kennedy would only join liberals if wrote as states-rights decision)
iii. aftermath – fastest major rulemaking in a long time; classified greenhouse gases as pollutants under CAA; already many suits asking for judicial review of above issue

7. Summers v. Earth Island Institute (2009)
i. facts – Park Service cuts back on procedural rights of park users to object to proposed park changes that would degrade its wilderness status
ii. holding (5) – no standing for enviro. orgs
a. must find actual individual (not just probability) who wishes to take advantage of procedural device and is denied (note: Park Service has effectively made sure this doesn’t happen b/c each time 1 individual wants to comment, they allow them to)
iii. dissent – 99% probability that 1 of members will be affected

IV. 
STATUTORY STANDING

A. Legal Right Test (historical)
1. Alexander Sprunt & Sons
i. facts – rail freight structure regulated by ICC; pre-existing rate structure favored by Sprunt; but after hearing, ICC found it illegal under statute (b/c unduly discrim) and ordered RRs to change in ways that harmed Sprunt

a. RRs acquiesce, rather than challenge legality of order

b. but then Sprunt seeks judicial review

ii. holding – no standing b/c order did not violate its “legal right”
2. Sanders Brothers (after Sprunt, before ADP)

i. facts – FCC comparative hearing; competing station seeks review of FCC decision granting license to new competitor

ii. holding – 

a. P has no right to be free from competition

b. but P has standing b/c statute confers standing on anyone who is “adversely affected or aggrieved” by an FCC order; here, adversely affected b/c losing revenue

c. Congress can confer broad standing on “private AGs” to help insure that agencies comply with the law

3. so if statute didn’t specify, Sprunt applied; if statute conferred broad right, Sanders applied
B. Zone of Interests Test (current)
1. ADP v. Camp
i. note: also in const. standing part (supra)

ii. statutory test = 

a. is interest P seeks to protect 

b. arguably within the zone of interest 

c. to be protected or regulated 

d. by the statute that is the basis for the P’s claim on the merits?

iii. based on APA §702 – “a person… adversely affected or aggrieved by agency action within the meaning of a relevant statute” (note: like Sanders)

iv. but note: in this case, ADP using Depression-era statute to assert interest of data processors in being free from unfair competition from banks – was this really interest zone sought to be protected by Congress?

2. Circuit Split

i. some courts – unless evidence that Congress didn’t include, will be in zone

ii. other courts – need affirmative evidence that Congress intended to include class of people and interest their asserting

3. SCOTUS attempts (unsuccessfully) to resolve

i. Clarke (1987) – not intended to be especially demanding; excludes only those with marginal interest; P need not prove specific intent to protect interests at stake

ii. Air Courier Conference (1991) – P must specifically prove intent to protect its interests

iii. NCUA (1998) – P need not prove intent to protect its interest; P is arguably in zone if a victory would further its interests (but note: isn’t this anyone who would bother to file suit?
V. 
STANDARDS OF REVIEW

A. Substantial Evidence Standard (fact-finding in formal adjudication/rulemaking)

1. applies to agency findings in 

i. formal adjudications

ii. adjudications pursuant to statutes that expressly incorporate it

2. APA 706(2)(E): reviewing court uphold agency fact-finding if supported by “substantial evidence” 

i. such relevant evidence as a reasonable mind might accept as adequate to support a conclusion 

ii. same standard as whether to direct verdict (“no reasonable juror could conclude”)

iii. considering both the evidence that supports the finding and the evidence that detracts from the finding 

iv. supposedly deferential, but not always so in practice
3. guidelines to applying (Ch. 4, p. 117)

i. hearsay is not substantial evidence it opposed by competent evidence, but see Perales
ii. uncontradicted testimony usually determinative

iii. objectively slight/sketchy evidence is not substantial

iv. ALJ’s contrary finding or strong agency dissents can be significant factors

v. reversal more likely if agency consistently credits agency witnesses and discredits opposing

4. Universal Camera v. NLRB, 340 US 474 (1951) (Ch. 4, p. 112)

i. facts – ALJ finding based on credibility, reversed by Agency

ii. holding – 

a. using substantial evidence standard

· court will uphold/strike down agency decision by reference to the whole record

· whole record = evidence both for and against agency’s decision; includes whether an ALJ makes a judgment of fact contrary to what the agency decides

· but court should not set aside agency’s choice btwn 2 equally-supported views

· APA reflects mood of Congress that courts must assume more responsibility for reasonableness and fairness of agency fact-finding

b. reviewing court must take initial decisionmaker’s opinion into account

c. substantial evidence standard is same when ALJ and appeal disagree

· but “evidence supporting conclusion may be less substantial when impartial, experienced examiner who had observed the witnesses and lived with the case had drawn conclusions different”

· consider examiner’s findings + consistency/inherent probability of testimony

· depends on importance of credibility in the particular case

iii. on remand – C.A. found evidence supporting agency’s decision not enough to overwhelm credibility findings of the ALJ

iv. but see APA §557(b): “on appeal from or review of initial decision, agency has al powers it would’ve had in making initial decision except as it may limit issues on notice or by rule”

5. Richardson v. Perales, 402 US 389 (1971) (Ch. 4, p. 117)

i. facts – post-deprivation disability hearings by SSA ALJs; 5 doctors’ written reports (hearsay) vs. testimony by P’s personal doctor (admiss.); ALJ rules against P

ii. issue –– can hearsay alone be substantial evidence?

iii. holding – supported by substantial evidence

a. agency can base its findings on hearsay evidence that would be inadmiss. in normal trial, even if contradicted

b. SSA hearings meant to be informal/accessible 

· “all relevant evidence is admissible”

· only about 50% have lawyers; ALJ is directed by statute to assist P in making a record

c. underlying reliability/probative value of reports

· “licensed physician… who sets forth in his report his medical findings in his area of competence”

· no bias through fee paid by agency, docs used reliable/traditional diagnosis methods, P was examined by many diff specialties

d. no inconsistencies btwn the 5 reports

e. claimant did not subpoena doctor to cross-examine, even though could have

· note: SSA subpoena rule difficult to meet b/c must describe in detail what expected result of cross-exam will be

f. med reports often admitted as exception to hearsay rule

g. practical necessity – ALJ just doesn’t have time/money to have all docs testify
E. Arbitrary and Capricious Review

1. applies to

i. all agency action

ii. informal adjudication/rulemaking (note: formal gets substantial evidence)

2. very similar to substantial evidence test in practice

i. Ass’n of Data Processing v. Bd of Governors of Fed Reserve (“ADAPSO”), 745 F.2d 677 (DC Cir. 1984) (Ch. 4, p. 127)

a. facts – review of Bd of Govs of Fed Reserve order approving subsidiary bank and order amending Reg. Y after notice and comment rulemaking => formal adjudication & rulemaking

b. issue – what standard of review? a&c or substantial evidence?

c. holding (Scalia)

· the 2 are basically the same standard, difference is “largely semantic”

· substantial evidence more specific and a&c catchall

· agency action supported by substantial evidence might still be a&c in other ways

· difference is in record

· substantial evidence requires evidence to be found within record for formal adjudications

· a&c only requires what decisionmaker considered at time (not post hoc), so maybe not known by private parties (but notice/comment in informal rule. creates record)

· policy – otherwise could have indiv. adjudications would get more scrutiny than nationwide rules

3. overview
i. “duty to engage in reasoned decisionmaking,” State Farm (informal rule, but also to adjuds)

ii. may be A&C if (State Farm)

a. relied on factors which Congress has not intended it to consider

b. entirely failed to consider an important aspect of the problem

c. offered an explanation for its decision that runs counter to the evidence before the agency

d. is so implausible that it could not be ascribed to a difference in view/product of expertise

e. failed to explain departures from precedent and/or from previously announced policies

iii. rely on record created through process

a. if not sufficient => remand to agency to create reviewable record, PBGC
b. in some “rare circumstances” consider other things – SC has not said; 9th Cir. (broad)

· necess. to determine whether agency has considered all relevant factors/explained its decision

· agency has relied on docs no in the record

· supplementing record is necessary to explain tech terms/complex subject matter

· when Ps make showing of agency bad faith

4. early deferential incarnations of A&C
i. Pacific States Box and Basket  – party challenging rule can demonstrate that there is no set of facts and no plausible reason that might support rule

ii. Overton (supra) – “thorough, probing, in-depth, searching and careful” but “narrow”

5. “hard look” review in the DC Circuit
i. agency must persuade court at every issue raised in rulemaking, explain response to every well-supported criticism
ii. Automotive Parts & Ass’n v. Boyd, 407 F.2d 330 (DC Cir. 1968) (Ch. 5, p. 132)

a. note: one of first where court considered pre-enforcement

b. facts – rule required all new cars for sale in US to have front seat head restraints

c. holding – rule is not A&C

· party challenging it made weak arguments against it that were not supported in the record

· agency provided brief, plausible reasons for issuing the rule

· cautions agency against making statement of reasons too “concise” or “general”

· agency does not need to address every item of fact or opinion

· but should enable court to “see what major issues of policy were ventilated by the informal proceedings and why the agency reacted to them as it did”

iii. Nat’l Tire Dealers v. Brinegar, 419 F.2d 31 (DC Cir. 1974) (Ch. 5, p. 134)

a. facts – rule under NTMVSA requires all pneumatic passenger tires retreaded after 1974 to have info molded onto sidewall (size, max inflate/load, ply rating, tube, bias, etc.)

b. holding – rule is A&C

· party challenging it submitted high quality studies by credible consultants that rule was unnecessary and impracticable – agency did not respond adequately to the studies

· record does not establish that requirements are (1) practicable; (2) more than remote relation btwn requirements and motor vehicle safety (stat. requirements)

· labeling is necessary, but not permanent labeling

· would only become factor if retreaded tire resold after affixed label has worn off

· record says nothing about how often this is these case

· if rare, might be outweighed by costly/burdensome permanent labeling req.

· Sec. asserts, without proof, that these are practical despite numerous indications that econ. infeasible

6. SCOTUS adopts “hard look” review

i. Motor Vehicle Manufacturers v. State Farm, 463 US 29 (1983) (Ch. 5 p. 140)

a. facts – 

· Carter’s NHTSA issued mandatory passive restraint rule – every car marketed in US had to have either (1) airbags or (2) seatbelts

· assumptions:

· automakers will respond with 60% air bags and 40% automatic seatbelts

· these 2 are roughly equivalent in efficacy

· rule will save 12,000 lives per year at cost of $1 billion

· Reagan’s NHTSA rescinded passive restraint rule before implemented b/c:

· automakers will respond with 1% airbags and 99% automatic seatbelts

· automatic seatbelts would not be effective b/c they would increase use by only 5%

· by time of court challenge = automakers opting for automatic seatbelts (much cheaper)

b. issue – can NHTSA rescind the rule mandatory passive restraint rule?

c. 
holding #1 – for purposes of review, rescission = amendment = issuance (all get A&C)

d. holding #2 (unanimous) – rescission was A&C b/c did not consider amending rule to require airbags
· would solve problem of automakers choosing auto seatbelts b/c cheaper
e. holding #3 (5) – 
· rescission was A&C b/c failed to explain why automatic seatbelts would increase use by only 5%

· 2 studies showed very successful (but agency had distinguished on grounds that they were studying ignition interlock; drivers could undo these easily in contrast)

ii. effect of “hard look” review 

a. on rulemaking process

· for stakeholders

· strategy becomes to submit voluminous comments

· look at notice of proposed rules (which might include many different possibilities from 1 adopted)

· for agencies

· decisionmaking process (might be influenced by some of comments) separated from drafting process (has to address all comments)

· “concise” statement of “general” purpose gets longer and longer

· decisions reversed as A&C in 30% of cases
· on judicial review

· politics of judges heavily influenced (DC Cir. more political than other circuits)

· maybe not on purpose, but if judge agrees with policy, more likely to find explanation adequate 
10. when agency departs from precedent

iii. policy – importance of consistency; could be cover for corrupt decisionmaking; real reason is often change in political leadership, but this is rarely explicit
iv. Yang – Congress often uses broad language, meaning agency begins with broad range of discretion; but over time agencies limit themselves through (1) issuing legally binding rules and (2) issuing decisions with precedential effect
v. FCC v. Fox TV Stations, 129 S.Ct. 1800 (2009) (Ch. 5, p. 151)

a. issues – should court impose higher burden on agency that is changing policy? should agency be required to apply avoidance canon?

b. facts –

· FCC issues “fleeting expletive” rule to penalize in context where likely to be seen by kids

· in earlier opinion, had allowed fleeting without penalty

c. holding (5) – upholds FCC rule change

· when agency changing course, has burden to

· recognize/acknowledge that making a change

· provide explanation of why

· does not have to prove new policy better than old policy – just plausible reasons to support agency’s belief

· does not have to apply avoidance canon

· majority doesn’t address issue of whether at direction of prez

d. dissent (4) –

· agency should have had to apply avoidance canon – here, serious 1st Am. issues with fleeting expletive rule

· if change at direction of prez, should not count as plus

· note: some argue plus because prez more accountable; some argue minus b/c agency supposed to be applying neutral expertise
· note: agencies hardly every try to justify change in policy based on “prez told me to”

VI. REMEDIES

A. “The Supreme Court has repeatedly held that a reviewing court cannot compel an agency to take a particular action except in the rare case in which the court concludes that Congress has specifically required the agency to take that action. 
B. In all other cases, a reviewing court only has the power to vacate the action the agency has taken and to remand the case to the agency for further proceedings. E.g., INS v. Ventura, 537 U.S. 12 (2002). 
C. Such a judicial action leaves the agency with the discretion to take the same action on remand after correcting any procedural error the court identified or after replacing the reasoning the court found to be inadequate or unacceptable with new reasoning.” (Ch. 5, p. 25) 
STATUTORY INTERP. IN ADMINISTRATIVE LAW
**note: question of pure statutory interpretation = involve only meaning of words in statute, not applying words to given situation
I. The Pre-Chevron Approach
A. APA §706 and Marbury v. Madison – courts decide what the law is; but what’s the boundary btwn issues of law (for courts) and issues of policy (for agencies)?
B. NLRB v. Hearst, 322 US 111 (1944) (Ch. 6, p. 3)

1. facts – 

i. NLRA provides safeguards for “employees” (collective bargaining, unions, strikes, etc.)

ii. are newsboys employees entitled to these safeguards?

2. D argues – vendors b/c only $$ comes from mark-up on newspaper price and profit (no salary)

3. Hearst argues – independent contractors, not employees

4. holding (5) – 

i. court must uphold agency conclusion if “warranted by the record and reasonable basis in law”

ii. seems to distinguish btwn issue of law (de novo)/issue of application of law (deferential)

iii. (de novo) definition of “employee” did not include tort law def.

iv. (deferential) whether newsboy is employee gets deferential review b/c it’s NLRB’s job to decide whether policies of NLRA would be furthered by including within scope of statute

a. purpose of NLRA = offset power imbalance between employees and employers; prevent violence btwn Pinkertons and strikers

b. some entity must ask – is there imbalance? danger of violence?

c. but this should be agency as policymaker, most competent b/c of institutional expertise

5. dissent (4) – 

i. purely issue of law, which should be resolved through application of case-law 

ii. involving respondeat superior and responsibility for withholding taxes (definition of “employee” for these purposes)

6. note: SCOTUS vacillated btwn these 2 approaches for decades
C. Skidmore v. Swift, 323 US 134 (1944) (Ch. 6, p. 8)

1. facts – 

i. is time spent on standby in fire hall “working time” under FLSA? (firemen usually on-call for 24-hours, but spend most of it waiting around)

ii. FLSA implemented by courts, but DOL had enforcement powers and power to issue interpretative rules

iii. DOL interp. rule = balancing test, considering all circumstances

2. issue – how much deference to DOL rule?

3. holding – not controlling, but persuasive

i. deference sliding scale – favoring long-standing interps over recent ones and favoring interps that have been consistently applied – thoroughness evidence in its consideration, validity of its reasoning, other factors which “give it power to persuade”
ii. note: 2001 SCOTUS decision said sometimes Chevron applies and sometimes Skidmore, depending on formality of proceedings
D. 
Benzene, 448 US 607 (1980) (Ch. 2, p. 15)

1. facts – 

i. OSHA administered by OSH (rules) and OSIC (enforcement actions)

ii. how many parts per million of benzene can be in closed workplace

a. old rule = 10ppm; new rule = 1ppm

b. has serious health effects if long-term exposure at concentrations far above 10ppm

c. but cannot know if has bad long-term effects at lower concentrations (unethical/impossible to study b/c animals inappropriate for long-term and imposs. to isolate from other carcinogens in people)

iii. agency picks lowest feasible amount of benzene, that wouldn’t put factories out of biz – but biz disagreed this was feasible

2. plurality (4) – OSHA permits creation of new standard only if OSHA finds old standard created a significant risk
3. concurrence (Rehnquist) – statute unconst. delegates fundamental policy decisions to politically unaccountable bureaucrats

4. dissent (4) – agency acted within its discretion given inherent uncertainties in the science
D. policy debate – what role for judges in scientific decisionmaking?

1. judge immerse self in substantive issue until judge understands it – but sometimes very complicated, basically need a PhD

2. require agency to “ventilate” issues through use of procedures like oral hearings until judge is sure agency understands issue and can make supportable findings of fact

i. but hard to square with Vermont Yankee (courts can’t add more procedures than Congress required)

ii. generally unwieldy and expensive

5. defer to agency in light of its superior expertise and the inherent scientific uncertainty – but is court following Congressional mandate if completely defer?
E. other cases from book

1. In Bonanno Linen Service v. NLRB, 454 U.S. 404, 413 (1982), the Court counseled that the agency’s construction of the statute must be affirmed unless it is “arbitrary or contrary to law.”

2. In INS v. Wang, 450 U.S. 139, 145 (1981), the Court said that agencies have authority to adopt a narrow construction of a statutory term “should they deem it wise to do so.”

3. In Ford Motor Co. v. NLRB, 441 U.S. 488, 495 (1979), the Court found that the agency’s construction must be affirmed because it “was not an unreasonable or unprincipled construction of the statute.”

4. In SEC v. Chenery, 332 U.S. 194, 207–08 (1947), the Court opined, “The wisdom of the principle adopted is none of our concern. * * * The very breadth of the statutory language precludes reversal of the Commission’s judgment save where it has plainly abused its discretion in these matters.”
II. Chevron Revolution
A. Chevron v. Natural Resources Defense Council, 467 US 837 (1984) (Ch. 6, p. 17)

1. facts
i. CAA requires elaborate permitting process to construct/modify a new air pollution source

ii. EPA original regulatory def. of “source” = each individual piece of combustion equipment

iii. criticized, but some studies were positive; public and experts divided (typical situation)

iv. new set of rules – Carter + Reagan admins

a. new definition of “source” = Bubble Concept; entire plant is a “source,” not each individual piece of combustion equipment

b. makes easier to replace old equipment as long as overall reduction or status quo for emissions – fewer permits

2. DC Circuit – strikes down rule

i. issue of law – interpreting language of statute, which is court’s job

ii. court already upheld earlier EPA definition

iii. Skidmore favors longstanding rules, new approach has high burden

3. holding (unanimous)

i. implies longstanding rules not necess. favored

a. agency doesn’t have to prove new policy is superior to old policy, as long as within range of agency’s discretion

b. but agency must be honest about change and provide reason for change reflecting agency’s belief that new policy better

c. doesn’t have to convince court it’s better – court’s job is to decide whether new interp lawful, not whether better policy-wise

ii. 2 step test

a. if Congress has directly spoken on precise question, 

· that’s the end of the matter

· court decides as issue of statutory interp.
b. if statute ambiguous

· court must uphold a reasonable agency interpretation

· arbitrary and capricious standard

4. based explicitly on political accountability, rather than expertise

i. “judges are not… part of either political branch of government… While agencies are not directly accountable to the people, the Chief Executive is, and it is entirely appropriate for this political branch of govt to make such policy choices – resolving the competing interests that Congress itself… did not resolve.”

E. criticisms of Chevron
1. all of this is matter of legal interp, appropriate for judges

2. democratic accountability btwn agency and prez is very tenuous (Prof. Marshall)

3. deference should be based on expertise, and this might not mandate deference to prez who is not necessarily expert

F. practical advantages of Chevron
1. more likely to get uniform rules of law through agency leg. rules

2. potential to stop court dividing on ideological grounds

G. implications of Chevron
1. judicial opinions upholding agency interps are rarely binding precedent – only in rare case where court concludes that agency interp was only permissible one (ex: Brand X (2005))

2. question of whether pre-Chevron precedents are binding – often state both grounds (reasonable and/or statute not ambiguous)

3. answers Rehnquist’s Benzene concurrence – rejects idea that agencies are “politically unaccountable bureaucrats” – more politically accountable than justices

5. potential to produce less fractured opinions
H. status of Chevron
1. btwn 1984 and 2000 – SCOTUS said nothing about scope of Chevron
i. obviously applied to interps. adopted in legislative rules and in formal adjudications

ii. but lower courts differed whether also applied to interp. rules, policy stmts, informal adjudications, advisory letters, amicus briefs, etc.

2. since 2000 – SCOTUS has addressed scope issue several times

3. no consensus, Justices differ significantly

III. 
Applying Chevron

A. How Clear is Clear?

1. Yellow Transportation v. Michigan, 537 US 36 (2002) (Ch. 6, p. 34)

2. ABA v. FTC, 430 F.3d 457 (DC Cir. 2005) (Ch. 6, p. 38)

B. The Tools of Step 1 Analysis

1. Chevron, FN 9: “if a court, employing traditional tools of statutory construction, ascertains that Congress had an intention on the precise question at issue, that intention is the law and must be given effect”

2. sometimes mere “plain meaning,” not very in-depth, MCI v. AT&T, 512 US 218 (1994) (rejected FCC’s definition of “modify” b/c that definition was not in the dictionary he found most persuasive;; even though the FCC’s definition appeared in many other dictionaries))
3. sometimes looks to purpose/leg. history, meaning more similar to pre-Chevron approach, FDA v. Brown & Williamson, 529 US 120 (2000)

4. sometimes relies on canons/other rules of statutory interp.
C. Chevron Step 2: what makes agency interp “reasonable”?

1. interp is within range of definitions the statutory language will support (similar inquiry to #1)

2. question of whether State Farm (A&C) and Chevron step 2 are 100% overlapping
3. agency has adequately explained reasons for its choice of interp

4. Rapanos v. US, 547 US 715 (2006) (Ch. 6, p. 75)

i. facts – CWA inter of “waters of the US”

ii. majority is unclear whether talking about step 1 or step 2 of Chevron
IV. Scope of Chevron
A. overview

1. if Chevron doesn’t apply, Skidmore does (Mead)
2. Chevron definitely applies to 

i. notice/comment rulemakings

ii. formal adjudications

3. others – unclear

i. Mead: “we have sometimes found reasons for Chevron deference even when no such formality was required and none was afforded”

B. Christensen v. Harris County, 529 US 576 (2000) (Ch. 6, p. 93)

4. facts – agency “Opinion Letter” to regulated party

5. holding – refuses to defer to opinion letter; upholds contrary county policy re: mandatory use of compensatory time under FLSA

C. Mead, 533 US 218 (2001) (Ch. 6, p. 100)

1. facts – Customs Service classification decision

i. 10,000-15,000 decisions each year made by 46 regional offices with no precedential effect and usually no stated reasons

ii. yet this decision (at issue) was issued by HQ with reasons and precedential effect
2. holding – Chevron does not apply
i. Chevron applies to informal rulemaking, formal adjudication, and other cases in which “we have sometimes found reasons for Chevron deference even when no such admin formality was required”
ii. weaker/more contingent form of deference announced in Skidmore applies if not Chevron 

3. concurrence (Scalia)

i. would apply Chevron to any agency interp. that “represents the authoritative view of the agency”

ii. majority test is “utterly flabby” and “virtually open-ended”

D. Nat’l Cable & Telecom v. Brand X, 545 US 967 (2004) (Ch. 6, p. 112)

1. prior judicial decision upholding agency reg. is binding precedent only if court concluded that interp it adopted was the only permissible interp. of the statute

2. note: what does this mean for pre-Chevron decisions?
V. Agency Interps of Agency Regulations
A. Auer
1. an agency’s interp. of its leg. rule must be upheld unless “plainly erroneous or inconsistent with the regulation”

2. agency cannot apply an interp. of an ambiguous rule in a penalty case unless it has provided “fair warning” of its interp.
B. Seminole Rock, 325 US 410 (1945) (Ch. 6, p. 124)

1. holding – court must defer to plausible agency interp. of agency’s own legislative rule (made through interp. rule), “unless it is plainly erroneous or inconsistent with the regulation”

2. means litigators have to persuade court interp. rule is contrary to the plain language of the leg. rule

3. result – agency will just issue leg. rule with broad language, particularize in interp. rules
C. Gonzales v. Oregon, 546 US 243 (2005) (Ch. 6, p. 125) – anti-parroting doctrine

1. holding – no deference is due to an interp. of leg. rule that merely parrots a statute

2. result – counters agency run-around technique; but agencies rarely ever parrot exactly, so question becomes whether agency made enough substantive changes in leg. rule to accord it deference
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