1. Agencies exercising judicial authority: constitutionality of empowering agencies to adjudicate
A. Background: agencies exercising jud. authority
1. Constitution
a) Art. III, § 1: vest judicial power in federal cts.
b) 7th Amend.: preserves right to jury at common law
c) Art. I, § 8, ¶ 18: congressional necessary and proper cl.
2. Art. III v. non-Art. III cts.

a) Why are adjudicatory tribunals not Art. III cts.: Congress could create as such

(1) But judges don’t receive Art. III protections

3. Issue of adjudication: separation of powers
a) Art. I cts.
(1) Congressional delegation of adjudicatory power doesn’t delegate its own power but reallocates what seems to be judicial power
(2) Congress is creating cts. but without Art. III
(a) Called cts. and adjudicators called judges, but not in jud. branch
(i) No tenure and protection
(ii) Limited in subject matter and format

b) What are the limits of Congress’s ability to assign determination of individual rights to agencies

B. Evolution of doctrine on non-Art. III tribunals: road to Schor
1. Crowell v. Benson (1932): first important examination of agency adjuciation
a) SC upheld fed. workmen’s comp. scheme by Employees’ Compensation Comm. that gave DCs plenary authority to redecide issues of law but not to redecide fact
(1) Congress didn’t attempt to define issues of law and left to cts. full authority thereto
b) Public rts.: disputes between the gov’t and people subject to it regarding performance of executive or legislative constitutional functions
(1) Congress may delegate to Art. I but has power to authorize Art. I cts.
(a) Necessary & Proper: 
(b) Could’ve been resolved directly by Congress or president
c) Private rts.
(1) Art. III ct. must be used
(a) But needn’t perform every adjudicatory function itself
(i) Congress may transfer some functions to agencies
(2) But what essential functions must Art. III retain (at least in Crowell facts)
(a) Agency action is reviewable by Art. III
(b) Art. III can redetermine law de novo
(c) Art. III has some, limited review over fact
2. Northern Pipeline Construct. Co. v. Marathon Pipe Line Co. (1982)
a) NP filed for bankruptcy and sued MP under Bankruptcy Act on state-law K claims
(1) MP moved to dismiss on grounds that conferral unconstitutional as not Art. III
(a) Bankruptcy judges could preside over jury trial, issue declaratory judgments or writs of habeas corpus, judgments were final if not overturned in Art. III review
b) SC found act unconstitutional: but no holding: plurality
(1) Brennan plurality: formalistic: bankruptcy cts. not public rts. category nor within Crowell’s private rts. adjunct theory
(a) Bankruptcy cts. not subject to sufficient Art. III control nor did Art. III cts. retain essential attributes
(2) Rehnquist, O’Connor: MP forced to submit to bankruptcy ct. claim otherwise suable in state ct.
c) Dissent: White, Burger, Power: functionalist
(1) Ct. was historically accurate
(a) But contemporary times developed such that no difference between what Congress may assign Art. I and what Constitution assigns Art. III
(i) Otherwise great body of work by agencies undone
(2) Art. III not to be read out of Constitution but as expressing one value balanced against other competing values
(a) SC has final word on balance
3. Impact of old approach

a) Still important in determining rt. to jury

b) Approach

(1) Public rt. v. private rt.

(a) Public rt.

(i) Gov’t as Δ: Congress had surrendered sovereign immunity, so had right to determine where to be sued

(ii) Gov’t as Π: Congress is enforcing rights that inhere in gov’t’s authority

(b) Private rt.: between individuals

(i) Formalism: must always be before Art. III

(2) Adjunct theory: non-Art. III tribunal can perform as adjunct to Art. III ct.

(a) Congress has given non-Art. III cts. jsd. over private rts.

(i) But Art. III ct. must have review function

(b) Relationship between non-Art. II and Art. III cts.

C. Schor

1. Commodity Futures Trading Comm. v. Schor (1986)
a) Background:
(1) Schor was commodities trader through Conti brokerage regulated by CFTC, independent regulatory comm.. (cf. SEC)
(a) Lost money in trades so owed brokerage money
(b) Schor alleged money lost because Conti violated Commodity Exchange Act
(i) Sought reparations before CFTC under § 14 of Act
(a) Any person injured by violations or Act or regs. may apply to Comm. for order directing violator to pay reparations
(i) May enforce order in fed. ct.
(b) Act designed procedure as inexpensive and speedy alternate to cts. or arbitration
(i) But not exclusive: complainant may seek other remedies
(2) Conti sued in diversity in fed. ct. to recover debt

(i) Schor counterclaimed on same grounds as complaint and sought dismissal of Conti’s suit

(ii) CFTC regs. permit ΔΔ to raise counterclaims in adjudications

(b) Conti voluntarily dismissed suit and went before tribunal

(3) CFTC ruled in favor of Conti on Schor’s claim and Conti’s counterclaim

(a) Schor challenged jsd. of CFTC to adjudicate counterclaim

(4) DCC found for Schor

(a) Under N. Pipeline, construed CEA as not conferring power to adjudicate common-law claims

b) Holding: reversed and remanded; O’Connor
(1) To determine validity of adjudicative delegation to agency, ct. must look at purposes underlying Art. III requirements
(a) Procedural claim: Schor waived objection to CFTC jsd. by arguing that Conti must counterclaim before agency
(b) Structural claim: Congress can’t intrude on Art. III power by transferring jsd. to Art. I cts. so as to emasculate constitutional cts. by encroachment
(i) Balancing test: no formalistic rule so as not to impede Congress’s ability to take innovative action under Art. I
(a) Factors: 
(i) Extent to which essential attributes of jud. power are reserved to Art. III cts.
(ii) Extent to which Art. I forums undertake range of jsd. and powers normally vested in Art. III cts.

(iii) Origins and importance of right to be adjudicated

(iv) Concerns underlying Congress’s departure from Art. III

(2) Structure: CEA doesn’t violate SOP: relationship between Art. III and Art. I

(a) Jsd. to hear counterclaims is but one minor departure from traditional agency model

(i) Without wholesale importation of pendant and ancillary jsd., SC won’t prohibit

(a) Fear of slippery slope of such prohibition

(ii) Precedent: Katchen v. Landry: bankruptcy ct. had authority to hear state law counterclaims

(b) Procedure of CFTC isn’t unconstitutional

(i) Deals with particularized area of law: not gen’l claims

(ii) Enforcement only with DC order

(iii) Review

(a) Facts reviewed by substantial evidence std.

(b) Law reviewed de novo

(iv) Doesn’t exercise ordinary powers of DC: e.g., writs of habeas corpus, jury trials

(c) Public/private rights distinction not violated

(i) Congress may establish quasi-judicial method to resolve public matters: 

(a) But is it congressionally created

(i) Could it be conclusively determined by executive or legislative

(b) Private rights are normally in scope of Art. III

(i) Risk that Congress encroached is greater where traditional Art. III subject of common law, equity, or admiralty

(ii) Thus SC will scrutinize closely: but Congress has greater 

(d) Separation of powers: why is Congress empowering tribunal

(i) Look at substance over form: what were Congress’s reasons: efficiency, etc., v. 

(a) CFTC’s adjudication of counterclaims is limited and ancillary to exercise of primary adjudicative role

(i) Congress hasn’t removed jsd. from Art. III

(ii) Party chooses forum

(ii) May be problem if Congress removed swath of Art. III business to variety of agencies

c) Dissent: Brennan, Marshall
(1) Framers clearly delineated SOP: Art. III prohibits vesting of any functions outside
(a) Three narrow exceptions recognized over time: territorial cts., cts. martial, cts. adjudicating certain public rts.
(b) Importance of independent, separate judiciary
(2) Congress can’t remove from Art. III cts. any issue at common law, equity, admiralty
(a) Even in interest of convenience and efficiency
d) Test from Schor
(1) Extent to which traditional Art. III functions are being transferred to non-Art. III
(2) Public/private rts. distinction: public v. private
(a) If private, then is it congressionally created?
(3) Congressional motive: detracting from Art. III or mere efficiency
D. Right to jury trial
1. Background
a) Rt. to jury and private/public rts.: problematic area
(1) Public rts.: Congress may remove right to jury
b) SC looks to public/private rt., but confused
2. Curtis v. Loether (1974): refined scope established in NLRB v. Jones & Laughlin Steel Corp. (1937)
a) 7th Amend. applies to actions enforcing statutory rts.
(1) But must look at Congress’s choice of primary enforcement forum
(a) Agencies: juries incompatible with concept and would interfere in role in statutory scheme
(b) If statute creates legal rts. and remedies enforceable in ordinary ct., jury must be allowed
b) SC moving to Schor framework

3. Atlas Roofing Co., Inc. v. OSHA (1977)
a) Congress in creating new statutory public rts. may assign them either to Art. I or III
(1) If assigned to Art. I, then juries are incompatible
(a) Factfinding is not historically exclusively role of jury, so doesn’t require
(2) Rt. to jury turns not only on nature of issue but also on forum in which resolved
4. Thomas v. Union Carbide Agric. Products Co. (1985)
a) SC revised NP stance in upholding FIFRA scheme and dismissing challenge
(1) Absolute construction of Art. III impossible
(a) SC must look at substance not form of Art. III
(i) Identities of parties alone doesn’t determine forum
5. Granfinanciera, SA v. Paul C. Nordberg, Creditor Trustee (1989)
(1) Trustee sued in fed. ct. to recover money fraudulently transferred to Grandfinanciera  by bankrupt
(2) DC referred to bankruptcy ct., which denied Δ’s request for jury as equitable
b) SC overturned
(1) Claim was legal not equitable
(a) Issue whether Congress could deny right to jury by assigning to non-Art. III ct.
(i) Public/private rts. distinction: rt. to jury may be denied only in public rts. cases
(a) Reaffirmed that public rts. not just as defined in Crowell: gov’t needn’t be party, but Congress must have created seemingly private rt. so closely entwined with fed. regulatory program
