SEPARATION OF POWERS: The Uneasy Constitutional Position of the Administrative Agency
· Legislative Control of Agencies


· Enabling Statutes:

· All agency action begins with a statute, provided by Congress
· But, the non-delegation doctrine says that Congress may not delegate all of its powers away.

· The Legislative Veto
· Defined:

· a power that is granted to Congress by themselves (in a statute) to nullify and override agency action. 
· Legislative Veto is Unconstitutional
· LVs are not subject to bicameral passage (both houses) and presentment to the president
· Bicameralism and presentment are necessary to preserve separation of powers b/c if Congress wants to repeal its own laws, it has to make new legislation doing so. 
· Detecting LVs (INS v. Chadha)
· There is a statute
· It delegates veto power to the Congress outright, concurrent with the delegation of power to the agency
· The action must be legislative in nature.
· An action is legislative if:

· The veto changes the legal rights and duties of persons outside the legislative branch
· The alternative way(s) to accomplish the same goal is to pass legislation repealing the law
· It is not listed in the Constitution as one of the times when Congress may act on its own

· The action does not go through presentment and bicameral passage
· Anything else is not a legislative veto, even if the actions of Congressional members would suggest otherwise
· Permissible means by which Congress can override administrative action
· Pass “report and wait” statutes: 
· Congress delegates authority to agency, but decision can't go into effect for a certain amount of time (e.g. 45 days), so if Congress doesn’t like the agency decision, it can pass legislation to override it
· Override by ordinary legislation
· Write more specific statutes
· Pass appropriation rider statutes: 
· specific statutes that say that no money can be spent on enforcing the agency’s position
· Consultation requirements: 
· statutes say that before the agency can act, it has to talk to the chairman of the committee in Congress
· Oversight by Congress: 
· hold hearings with the agencies to keep tabs on what they are doing
· Executive Control of Agencies
· President is not usually considered an “agency” for purposes of the APA- this is a rebuttable presumption

· When dealing with the validity of an employee or officer of a federal agency, ask 3 questions:
· Was the person properly appointed?

· Officer or Employee? First, determine if the person is an officer, or just an employee. (Buckley v. Valeo)
· Test: Whether the person exercises significant authority on behalf of the US w/out someone else telling them what to do.
· So, if the person exercises this significant authority, and doesn’t have someone telling him what to do, he is an officer
· Employees are persons who are subordinate to officers- they take orders and don’t have much responsibility.
· Principle or Inferior Officer? If the person is an officer, determine if he is a principle or inferior officer (Morrison v. Olson)
· Inferior Officers:
· Are subject to removal by higher executive branch official other than the President

· Can perform only certain, limited duties
· Do not formulate policy

· Office is limited in jurisdiction- scope of power/authority is defined

· Have an office is limited in duration/tenure

· i.e. just until the investigation is complete-position will only exist for only a certain purpose/amount of time

· This does not mean a term limit.  A term limit does not necessarily make someone an inferior officer- not same as limited duration

· Appointment Procedures- Congress MAY vest the appointment power in 
· The President
· Courts of Law, OR

· Heads of Departments

· Advise and Consent Unnecessary
· For these officers, advise and consent of the Senate is unnecessary

· Principle Officers:

· Are officers that are NOT inferior
· Appointment Procedure:

· Principle officers MUST be

· Appointed by the President

· Confirmed by the Senate

· No Vote From House Allowed

· This means that the House should NEVER have a voting role in appointing a principle officer.  If they do, the appointment is invalid b/c it doesn’t follow the requirements of Art II, §2 (Appointments Clause)

· House or Senate CANNOT give the President a short list of candidates to choose from for appointment

· But, Congress can set minimal requirements on who can be appointed without affecting Presidential power to appoint

· Unitary President Theory

· If you subscribe to this theory, the President should have NO restrictions on who he may appoint.
· Was the person properly removed?

· By implication, the President also has the power to remove the officers he appoints (although no express Constitutional Language)

· Congress Can Only Remove by Impeachment:

· Congress cannot reserve for itself the power of removal of officers charged with the execution of the laws EXCEPT by impeachment (Bowsher v. Synar)

· it is ALWAYS unconstitutional to provide the House or Senate with a voting role in removal of an officer performing executive functions, regardless of whether the officer is principle or inferior (extends also to employees)

· though there is no case that addresses this issue for ordinary employees, Bowsher language is so strong that it probably wouldn’t be okay in this context

· if this is done, the removal is invalid

· Congress Can Limit Authority to Remove for Good Cause:
· Congress can, however, limit the President’s removal authority with respect to certain officers
· Vital Officers Exempt:
· If the officer is so important, so vital, and so close to the president that restricting his removal power would frustrate his ability to faithfully execute the laws, Congress cannot place ANY limits on the President’s removal power.
· Other Officers:
· If the officer is not this important, Congress MAY limit President’s removal power of that officer for specific causes which must be enumerated in the relevant statute.
· This includes heads of agencies, such as the FTC (Humphrey’s)
· Common specific “for cause” reasons include
· malfeasance in office

· never been determined that declining to follow an executive order (by President is malfeasance)

· neglect of duty

· inefficiency

· Whether an officer’s refusal to obey the President constitutes cause for removal has not been definitively answered.

· (see next section)

· How much control may be exerted over the person?
· President has Power to Prevent Illegal Acts:
· The President ALWAYS has the power to prevent the officer from doing illegal things, (require him to do things that the law compels, and prohibit him from doing things the law forbids.)
· This is b/c the President has to “faithfully execute the laws”

· Problems with Officer Discretion:
· The problem arises when the law gives discretion to the officer to pick one legal option over another- in this case, its not clear whether the President may order the officer to pick a certain option (tell him how to do his job)
· When courts are determining whether the President has the power to review an agency’s decision through Executive Order, look at whether: (Youngstown Sheet & Tube- Jackson’s concurrence)

· statute authorizes Presidential action

· more likely that Presidential action will be upheld

· statute is silent 

· look at whether the President has been visibly exercising the power publicly for a long time, and Congress has silently let him do it.  If this is the case, it is doubtful Congress will be able to prohibit Presidential action.  

· The is a question as to whether Congress talking about doing something but never doing it is still letting him do it.  
· statute prohibits Presidential action

· Remember that Congress can't always prohibit Presidential action (i.e. if President gets his power from the Constitution)

· Unlikely Presidential action will be upheld here

· The following factors suggest that the statute prohibits Presidential power [these agencies are considered “independent”]
· “for cause” removal restrictions

· long terms

· The following do not raise questions about control issues

· If the Constitution gives power directly to the Pres & he delegates that power, he still can control the delegate

· If Congress delegates power to the agency by statute, the President can still remove the agency head if he does something illegal- this is b/c the President has the Constitutional duty to “faithfully execute the laws”
· Providing For Agency Adjudication (Article III claims)
· Congress can assign disputes to be adjudicated by agencies; but whether and what kind of review is necessary depends on whether the dispute is a public right or private rights dispute and what kind of review (if any) is provided for (Crowell v. Benson)
· Presumption of Reviewability: 
· Judicial review of administrative actions is presumptively available, but the presumption is rebuttable if the statute says otherwise or leaves the matter to agency discretion (Overton Park)
· Public Rights are disputes between an individual (citizen or corporation) and the gov't
· Congress may assign public right disputes to be adjudicated exclusively by admin tribunals.
· It is unclear whether or not judicial review needs to be specifically provided in a statute for public rights claims, but if there is an opportunity for a review, it goes against a person’s claim that his Art. III rights were violated.

· Private Rights are the liabilities of one individual to another individual (disputes between 2 private parties)
· Claims Must be Reivewable: 

· Congress may assign private rights disputes to be adjudicated by admin tribunals, but they MUST be reviewable by an Art. III court.  Otherwise, the party’s Art. III rights have been violated.
· This is subject to ripeness, finality, and exhaustion

· Authority Must be for Specialized Claims: 

· For these to be valid, Congress must have delegated narrow, specialized adjudicative authority to the agency

· An invalid grant of administrative adjudicative authority would be one that is too broad, and encompasses too many topics or cases.
· Standards of Review Differ:

· There are different standards of review, depending on whether the dispute is over findings of fact or law. These satisfy Due Process also
· Findings of law vs. Findings of Fact:
· Law- De Novo: must be reviewable by an Art. III court under De Novo standard; this satisfies article III- makes sure individuals are afforded art. III protection, which is judicial independence
· Fact-Substantial Evidence (Deferential): must also be reviewable, but standard is deferential.  This satisfies the…
· Substantial Evidence Test: There must be evidence on the record to support the agency’s finding.  If the record displays evidence that could allow a court to decide either way on the facts, then the court must affirm the agency’s decision.
· But, the agency MUST make a record to show that their conclusion is supported by the evidence.  
· This is permissible b/c it has always been traditional to allow various bodies to help the court.  Thus, the agency acts as a judicial helper for findings of fact, as long as the right of judicial review is present as a safeguard.
· Although it’s a substantial evidence test (and thus deferential) its good enough

AGENCY ADJUDICATION
· Informal Adjudications

· These are not covered by the APA (NO set of procedures- APA still recognizes it, but you must look to another statute, or the Mathews test)

· Frequently, there are no statutory hearing rights.  Thus, always do the 3 step due process analysis under Mathews here. (See below)

· Ex Parte Contacts

· Completely banned here under §§556, 557

· Disqualification of the Decision-Maker

· Gibson v. Bennyhill: when the decision maker has a financial interest or conflict of interest in the case, this is a violation of Due Process, and the decision-maker has to be disqualified.

· Morgan Doctrine

· Just b/c the agency doesn’t hear the case, doesn’t mean he can't still decide it.

· The head can have an ALJ or employee compile the record and give it to him for a final decision
· The head can have an ALJ or employee hear the case, make a recommended decision, and base his decision on the ALJ’s decision (Morgan Doctrine)

· Exception: Agency Head May Be Deposed: the decision maker was required to make findings and did not make any on the record- then the court can find out what his findings and reasonings were by allowing the private party to depose him (Overton Park)

· A court doesn’t have much to review from an informal adjudication b/c it doesn’t have to be on the record

· So, an agency in informal adjudication can either decide to include reasons and findings for their decision or they can just make their decision and if they get brought to court later, provide the reasons and findings by way of deposition.
· Due Process
· Parties are afforded a right to due process, although they are not adjudicating in an Art. III court.

· The following analysis should always been used for informal adjudications
· DP must also be satisfied in formal adjudications, but the analysis below is rarely necessary b/c §§556, 557 satisfy this test.

· Also do an Accardi Doctrine analysis

· Whenever you are doing a Due Process analysis to see if the agency performed all of the required procedure, you should also always check to see if you need to do an Accardi Doctrine analysis. (i.e. did the agency follow its own procedures?)
· Analysis to Determine if Due Process Rights Have Been Violated (More Process was Due)

· Is this a rulemaking or an adjudication?
· A rulemaking affects a lot of people & is applied generically (across the board)
· If it’s a rulemaking, procedural due process does not need to be applied b/c there is no constitutional right to a hearing.  BUT there may be some other right to a hearing
· The gov't would not be able to function if everyone the rule affected was allowed a hearing (efficiency)- (Bimetallic)

· An adjudication singles out an individual or a small number of individuals.  
· Procedural due process requirements must be met
· Go to step 2
· If its an adjudication, is there a protected interest?
· Constitutional Interests:

· The Constitution guarantees each individual the right to life, liberty and property
· Common Law Interests
· Property interests
· traditional interests: land, personal property, and certain kinds of intellectual property
· Liberty interests
· natural liberty: freedom from incarceration, custody of one’s child, sexual privacy, abortion
· Positive law Interests 
· Applies mostly to property & liberty interests 
· Statutes/Regulations that Constrain Discretions:

· These interests are those created by statutes, regulations, etc. that constrain agency discretion, creating entitlements [even without creating an absolute entitlement]
· e.g. Social Security Disability Benefits- property interest protected by due process b/c statute sets requirements of eligibility.   At the same time, the right is a conditional one; you only have the entitlement if you meet the eligibility rules
· 2 Ways a Statute may Restrain Discretion: 
· Absolute entitlements- stating a set of rules that if a person meets x, y, z requirements, he is entitled to benefits [Roth, Goldberg]
· To have a property interest in a benefit, a person must have more than a unilateral desire for it, or an expectation.  A person can't just think he has a right- the gov't must have done something to make the person believe he has an interest or entitlement.  The legit claim of entitlement comes from rules: state statutory law, regulatory law, common law (anything that is authoritative on behalf of the state that will give person a legit claim of entitlement) [Board of Regents v. Roth, Goldberg]
· But, this creates a disincentive for gov't to create rights at all.
· Conditional rights- a set of rules that creates guidelines that the agency must base its decision on. (i.e. gov't constrains its own discretion)  [Sinderman]
· A person’s interest in a benefit is a property interest for due process purposes if there are such rules, or mutually explicit understanding that support a person’s claim of entitlement to the benefit, and that he may invoke at a hearing
· There is a right to a hearing if there is something to have a hearing about

· If the substantive law sets a standard about the discretion of the decision-maker,  there is something to have a hearing about 
· i.e. it limits the discretion of the decision-maker

· This is when the person can argue about whether he met the regulations or not.  
· A property right CANNOT be defined by the procedures provided for its deprivation.  (you can't work backwards- you can't say since this is how we take this right away, it must be a property right)

· If there is a protected interest, how much process is due?
· Balancing Test: Weigh the interests of the parties
· More process Required 

· The individual interest and the accuracy of the procedures outweighs the cost of additional procedure for the govt.
· Basically, if the procedures set not giving an accurate determination, there should be a chance for a more complete hearing.   
· Amount of Process is Adequate:

· If everything is balanced or the gov't interest outweighs everything else, amount of process is appropriate
· A certain amount of deference should be given to the legislature that wrote the rules

· If the balancing test is close, or comes out even, then deference will be given (this is all that all that was taken from the BWS doctrine)

· The Most Interest Possible

· A full evidentiary hearing (pre-termination) (Goldberg)

· There are 3 Factors to Consider for How Much Process is Due:
· What is the nature of the private interest affected?
· Does the P have other avenues available to him?  If he does, P’s interest in the relief sought is viewed as weak.  
· Look at the Typical Case

· Examine the typical benefit recipient, not the specifically extreme situation
· The high water mark here is the situation in Goldberg (full evidentiary hearing pre-termination).  This is b/c Goldberg was entitled to SS benefits that she was not getting

· If the interests of the individual is weighty, this favors more process
· If the interests of individuals affected by the decision are less compelling, this favors less process
· Risk of error in the existing procedure & value of additional procedure & how it will reduce the risk of error
· Accuracy of the Current Procedure:

· how accurate is the current procedure, and how much more accurate would it be if it was changed to the way the P was arguing for
· This is the lynchpin of the due process analysis
· Suggested Procedure must Reduce Risk of Error

· If there is no risk of error in the current procedure, or if suggested other procedures don’t reduce the risk of error, you WON’T GET ANY MORE PROCEDURE 
· Subjective Evidence Suggests Likelihood of a Hearing

· When the decision is based on evidence that is objective, there is less of a need for a hearing.  However, when the decision is based on evidence that is more subjective (like someone’s opinion) then its more likely a hearing should be given
· Basing a decision on medical records would be objective, and not subject to any dispute or possible inaccuracy.
· Basing a decision on something more subjective tends to allow one to have to judge credibility.  
· The nature of the gov't interest including the cost of additional procedure 
· Cost of Additional Procedure Must be Low

· If the cost of the additional procedure is low, and/or lack of additional procedure would jeopardize program objectives, this favors more process (if the process would make the objectives more expedient, or accurate)

· If the cost of additional procedures is high, in terms of money or in terms of accomplishment of program objectives, this favors denying more process

· Court Shouldn’t Speculate on Gov't Interests

· Watch out for projection here.  Often courts will say that the gov't has an interest in doing it the way the court thinks best, for some reason or another.  (e.g. protected interest b/c gov't has an interest in promoting the general public welfare, or being accurate)  It’s not the court’s job to speculate about the gov't interest. 
· gov't has an interest in getting it right/being accurate
· It would cost more to have additional procedures imposed, b/c it would take the money away from other programs of the agency
· Limits on the Amount of Process

· There are limits set on the amount of process allowed to any one individual
· Goldberg is the high watermark- the most process that will ever be given is a full evidentiary hearing
· The least process given is notice and opportunity to be heard, to allow explanation and protection against mistake
· Exception: Prisoner’s rights (Sandin v. Conner)
· Mathews test doesn’t apply here
· A due process claim can only be brought if a prisoner can show 
· a significant hardship, 
· Beyond a typical to normal prison life.
· The bar is raised here for what triggers due process rights for prisoners. 
· Bitter With the Sweet Theory is an alternative to the Mathews test.
· This is NOT the law- rejected by Loudermill
· Because the state has the power to grant or withhold substantive entitlements, it should have the power to qualify them procedurally.
· the sweet is the interest, and the bitter is the restriction on the interest

· This explains why the court gives deference to the legislature when the balancing test above comes out evenly.
· The effect of this doctrine on new due process would be to allow the states, or whoever creates the entitlement and packages it with procedures, to wipe out any chance at due process.  
· This does not have the same effect on old due process because those rights were not created by statute but by common law.
· But, the majority in Loudermill broke rights down into substantive and procedural rights
· substantive rights can be granted by the states
· But matters of procedure are governed by federal law (due process clause)
· You can't define property by the procedures provided for its deprivation
· The framers intended to draw this line between substantive and procedural rights- otherwise they would not have made a due process clause
· So, the court meets Rehnquist halfway, deference is given to the legislature that develops the process, when the balancing test is determinative, but the argument about how much process is due is something that can be adjudicated by Art III courts, not states.

ADJUDICATIONS UNDER THE APA (Formal Adjudications)
· the APA is an act that prescribes the procedures for all federal agencies engaged in adjudications and rulemakings

· an “agency” is defined under the APA as

· each authority of the Government of the United States, whether or not it is within or subject to review by another agency.

· An agency does not include

· Congress;
· the courts of the United States; 

· the governments of the territories or possession of the United States; 

· the government of the District of Columbia, or except as to the requirements of §552 of this title; 

· agencies composed of representatives of the parties or of representatives of organizations of the parties of the disputes determined by them; 

· courts martial and military commissions; 

· military authority exercised in the field in time of war or in occupied territories

· Adjudication under the APA

· APA defines an adjudication as 

· Any proceeding with a retrospective application of the substantive law, no matter how many people it affects

· APA definition is not identical to the due process definition in the constitution

· However, the definitions are usually consistent anyway, because when an agency acts retrospectively, it really only affects a few people.

· When an agency acts retrospectively, but it affects a large amount of people, this is rare, but should go by the APA definition.  

· This is b/c the Due Process clause would call this a rule making, and require nothing

· Licensing proceedings are always adjudications under the APA.  Thus, even though it’s a prospective decision that only affects one person, both the APA and the Due Process clause allow it to be treated the same way.

· Licensing proceedings involve
· The whole or a part of an agency permit, certificate, approval, registration, charter, membership, statutory exemption, or other form of permission.

· So applying to receive anything is a licensing proceeding

· Formal Adjudications (§554, phrase which directs to §556, 557)

· Technically for a FA, you should also use the Due Process/Mathews test.  However, the standards in §§554, 556, 557 is so high that DP couldn’t provide any more rights. 
· Trigger Language is required: (§554(a))
· A formal adjudicatory proceeding is only required when
· the statue says that “554 applies” OR 
· the statute say that decisions require a determination “on the record  after opportunity for agency hearing”
· Statutes that just say that a “hearing is required” are not good enough to “trigger” a formal adjudication
· There are exceptions- see §554
· Notification of hearing (§554(b))
· The agency has to inform the person brought before the agency (as opposed to one who invokes the agency process) of
· time, place, and nature of hearing
· legal authority & jurisdiction, under which the hearing is to be held AND
· The matters of fact and law asserted
· This is for people who the agency finds in violation of their laws, not people who use agency laws to sue the agency. 
· If a private party moves against an agency, other parties to the proceeding must be given notice issues controverted in fact or law
· In a licensing or suspension proceeding, the following is also required:
· Notice of the facts or conduct that allegedly warrants such action
· Opportunities for Interested Parties (§554(c))
· After a formal hearing is announced, an agency must, when time, nature of the proceeding, and the public interest permit:
· Allow for the submission and consideration of facts, arguments, or proposals
· Give parties the opportunity to propose offers of settlement or other resolutions of the issues that may prevent the need for a hearing
· If settlement can't be reached, a hearing under §§556, 557 is required 
· Separation of Functions (§554(d))
· Internal Separation of Powers: No employee involved in the agency’s investigative or prosecutorial functions may participate or advise at ANY stage in the agency’s decisional process
· An employee or ALJ may preside over the hearing if
· He is an adjudicatory specialist
· He cannot be supervised by a superior engaged in prosecutorial or investigative work for the agency 
· He may not have off- the-record contact (consultations) with the agency’s prosecutorial personnel or investigative personnel who are assigned to the same or related cases, 
· He may not personally be involved in prosecution or investigation of the same matter or a related matter.
· Exception for the head(s) of an agency: 

· The head of the agency can be involved in investigative and/or prosecutorial matters (“case selection”) and still be the adjudicator of the case.  He may supervise both functions and play both roles (Withrow v. Larkin)

· Why does the agency care about this exception?

· Agency doesn’t want charges brought that can't be won b/c the agency head thinks the charges are invalid

· Agency wants to be able to bring cases that establish certain rules the agency wants established. (bureaucratic rationality point of view)

· Rules Governing Initial Decision-Maker in a Formal Adjudication hearing

· Who may preside over a hearing:

· Unless the specific statute designates the initial decision-maker in a formal hearing, an agency may decide to leave the taking of evidence to (§556(b))
· agency head 
· Some or all members of the agency
· Administrative Law Judge, who is 
· an adjudicatory specialist (see §554) and 
· who is insulated from agency supervision and control on personnel matters
· Powers of the Presiding Officer

· The presiding officer at a formal hearing has several powers to assure the smooth conduct of the proceedings.  These include: (§556(c))
· The power to administer oaths
· The power to issue subpoenas (if the agency has subpoena power) and
· The power to make evidentiary and procedural rulings
· The Role of the Presiding Officer/ALJ

· The presiding officer compiles a formal record and then MAY make one of two decisions: (§557(b))
· Let the Agency Make the Decision
· an initial decision OR
· the agency adopts this decision as final, and doesn’t review it unless the adverse party appeals it
· The parties to the proceeding can (§557(c))
· submit proposed findings and conclusions at the initial stage of the proceedings
· object to or support the initial decision when it is being reviewed by the agency itself
· a recommended decision
· this goes to the agency for a final determination & must be certified as such.
· Agency Head
· He may act as the presiding officer in a formal adjudication, OR he may delegate that responsibility to someone else (e.g. another employee or an ALJ)
· Morgan Doctrine: Just b/c the agency head doesn’t hear the case doesn’t mean he can't still be the ultimate decision-maker! 
· He may have someone else compile the record & give it to him for a final decision.
· Note: Not even during discovery may one who is attacking the decision inquire into how carefully the agency head read the record (or even if he read it at all) when making his decision.
· You can't take his deposition here, like you can in informal adjudications.  The findings must be “on the record” for formal adjudications- they cannot come out in depositions.
· Disqualifying the Decision-Maker
· The DM is appointed and will always have a political view [this is why the President chooses him] but he will only have to recuse himself under the following circumstances:
· The Cinderella Finishing School test:
· If the decision-maker has made up his mind, prior to the adjudication, regarding the specific facts and the law as it applies to the specific case, he must be disqualified
· This is because the values of moral judgment and the judicial system come to a forefront here.
· The DM has a financial interest or conflict of interest in the case
· This is a violation of due process and the decision-maker has to be disqualified (Gibson v. Bennyhill)
· Ex Parte Contacts
· “ex parte contacts” are defined as
· When one party contacts the decision-maker w/ out the other side knowing or having record of it
· Ex Parte Contacts Prohibited: 
· The transcript of the testimony, the exhibits, and all other formally filed papers constitute the exclusive record for the decision in a formal adjudication (§556(e))
· This exclusivity of the record is protected by prohibiting ex parte contacts 
· Once notice of a hearing has been given, there may be no ex parte communication “relevant to the merits of the proceeding” between 
· Any interested person outside the agency AND
· Any member of the agency, an ALJ, or other employee who is, or may reasonably be expected to be, involved in the decisional process of the proceeding (§557(d)(1)(A),(B))
· If the adjudication is NOT for determining an initial licensing application, the presiding officer may NOT:
· Make any ex parte communications with any person or party, on a fact in issue
· The person doesn’t have to be an “interested party” or one outside the agency
· UNLESS on notice and opportunity for all parties to participate (§554(d))
· Ex Parte Contacts Not Expressly Prohibited
· Ex Parte Contacts between the agency head and the presiding officer (§557(d)(2))
· Ex Parte Contacts between any person, other than the presiding officer, to Congress about the merits of a proceeding (§557(d)(1)(D))
· When Impermissible Contacts Do Occur…
· If an impermissible contact occurs, it must, once it is discovered
· Be made part of the public record, (§556(d)(1)(C); AND
· Punitive Sanctions
· The Agency may resolve the matter adversely to the party responsible if it first gives notice of the possible intent to do so
· If the contact is discovered before the final decision, the agency will not necessarily be required to redo the proceeding
· The agency’s decision becomes “voidable” not “void”
· A reviewing court will assess such factors as:
· The substance of the communication
· The likelihood that the communication tainted the outcome, AND
· Whether the party responsible for the improper contacts benefited from them
· Rules of the Formal Adjudication 

· Rules at a formal adjudication are different than in an Art. III court
· Reliable, Probative & Substantive Evidence (§556(d)):
· Agency decisions (orders & rules) must be supported by reliable, probative, and substantive evidence (Universal Camera)
· The decisions must be supported by the record
· Exception: Ex Parte Communications
· When an intentional ex parte communication occurs (in violation of §557(d)), even if the decision made is supported by the record, an adverse decision on the merits may be imposed as a sanction
· But, this is only to the extent that it is consistent w/ the interests of justice
· No Formal Rules of Evidence
· The presiding officer doesn’t have to apply any formal rules of evidence
· Hearsay may be admitted
· The Residuum Rule: decision cannot be based SOLELY on hearsay
· But, in Perales, the court allowed a record to be made entirely on hearsay; to require otherwise would be a huge administrative burden & the hearsay statements (medical reports) were inherently reliable & consistent w/one another
· Had they not been so reliable, the agency would not have been able to make its decision solely on hearsay
· This was a big win for the BR model
· But, remember, the decision must be based on reliable, probative, and substantive evidence

· Party entitlements: (§556(d))
· A party is entitled to 
· present his case or defense by oral or documentary evidence
· submit rebuttal evidence
· to conduct cross examination
· But, in a licensing, an agency has discretion to adopt procedures for the submission of all or part of the evidence in written form
· If an agency takes official notice of some material fact that doesn’t appear on record, a party is entitled (upon timely request) to an opportunity to rebut. (§556(e))
· The End Result of the Initial Adjudication
· If the agency head delegated the authority to preside over the hearing, he has two options regarding the form of the ultimate decision to result from the hearing
· Initial Decision: The agency may adopt the outcome of the hearing as the final decision of the agency, unless the party seeks to have the agency change it
· The parties to the proceeding can (§557(c))
· submit proposed findings and conclusions at the initial stage of the proceedings
· object to or support the initial decision when it is being reviewed by the agency itself
· Recommended Decision: The agency may treat the outcome as tentative, until formally adopted
· Internally Inconsistent Decisions:
· When an agency head makes a decision which is inconsistent with the presiding officer’s recommended decision, a reviewing court reviews the agency’s decision under the substantial evidence test.  The presiding officer’s recommendation is part of the record, and may undermine the agency’s decisions, which may prevent substantial evidence from supporting the agency’s decision. (Universal Camera)
· Any decision (initial, tentative, recommended, or final) must include (§557(c)):
· A statement of findings and conclusions on all material issues of fact, law and discretion, AND
· If it does not, the agency action should be set aside
· No depositions of the decision-maker can be taken to figure out what the findings were.
· The rule, order, sanction, relief, or denial thereof that is the consequence of the hearing.  
· Declaratory Orders (§554(e))
· Declaratory orders may be issued by an agency to terminate a controversy or to remove uncertainty
· this allows federal agencies to issue advisory opinions, something a fed court can't do
· agencies have discretion as to whether to oblige a party who wants such a declaratory order

· Note that this is a device that might be used to secure a binding opinion from an agency on which one can rely, even though agencies ordinarily are not subject to equitable estoppel

· This is unclear how these fit into the rulemaking/order dichotomy- can these d.o.’s be prospective?
· Administrative Appeals
· When the agency permits other officials to preside over a hearing and make the initial decision, the agency may still provide for administrative review

· This appeal must be an appeal of right OR at the agency’s discretion. (§557(b)).

· In reviewing a subordinate decision, the agency “has all the power which it would have in making the initial decision, except as it may limit the issues on notice or by rule.” (§557(b))

BUREAUCRATIC RATIONALITY VS. JUDICIALIZATION 
· Bureaucratic Rationality Embraces the Following Values
· Accuracy
· Efficiency
· Equity
· horizontal consistency (treating everyone similarly situated in the same way)
· results that are not too costly to achieve. 
· Cases Supporting the Bureaucratic Rationale Model:

· Richardson v. Perales: statements made by doctors entered into evidence to prove that P was entitled to benefits were admitted as substantive evidence, though they were pure hearsay.  The court said that the medical evidence in writing is inherently reliable b/c all were consistent w/one another, all doctors were extremely well qualified, and were based more on an objective analysis than subjective.  If the doctors were required to be cross examined, the doctors would have to take more time off work, which would lead to fewer doctors willing to write these evaluative reports.  Also, the use of a medical advisor who had not examined the patient but read the report is okay b/c it makes everything more efficient.  The admission of the evidence was okay b/c otherwise there would have been an enormous administrative burden- this is in favor of efficiency.  Also, the person presiding over the hearing was sort of an advocate.
· A key point in this case is that the hearsay is sufficiently reliable.  If it had not been, then the decision would not have been allowed to rely on it.  
· Morgan Doctrine: agency head may retain hierarchical control over his agency w/out conducting every hearing himself.  He also doesn’t have to show that he actually read the record made, when he makes the final decision (discovery into this fact is barred).  It is not realistic in a large agency for the head to conduct every hearing himself.  
· Universal Camera: when and ALJ decision and the head of the agency decision conflict, the head of the agency’s decision will stand.  However, the ALJ decision becomes part of the record.  If the person appeals the decision to an Art III court, then the head’s decision must stand up against the substantial evidence test. 
· Heckler v. Campell: an agency can rely on published rules/standards in an adjudication to determine rights if the standards follow the bureaucratic rationale
· The agency has rulemaking authority to decide reoccurring issues of fact to save time, money, etc.
· This is not a violation of DP or the APA to use rulemaking in this way
· There is a possibility that one person is unique- in this case, the chart/standards wouldn’t adequately describe this person.  In this case, the standards must allow for consideration.
· Thus, the facts may be presumed, but this is a rebuttable presumption—if one can show that he has an unusual pattern that is not captured in the regulations, he can be considered individually & have a hearing to decide how his facts should be evaluated.  
· BE CAREFUL when deciding if it is an issue of fact or policy, b/c recurring issues of policy don’t have to have a rebuttable presumption attached (escape hatch).
· Judicialization Embraces the Following Values
· The System of Moral/Independent  Judgment
· Purpose of civil courts is to seek the “moral”/independent judgment.  Civil courts do not value consistency (b/c can have 2 equal defendants, 2 equal but different juries, and 2 opposite outcomes; this is accepted).  Civil courts also don’t value hierarchical control- judges don’t really answer to anyone, and the standard of review is clearly erroneous.  
· Cases which support this view

· Nash v. Califano: ALJ has standing to bring suit when he feels like his independence is being encroached upon by standard set to make the system more consistent. (i.e. quotas, peer review- this is how you do a hearing- if ALJ does hearing the same way, results will be similar no matter what judge you go to), delegate opinion writing to staff of law clerks).  Practically, this case is important b/c individual litigants could never bring a claim based on a supposition of quotas.  It would be too hard to prove that their case was decided based on a quota.

RULEMAKINGS UNDER THE APA
· Rulemaking under the APA
· APA defines rulemaking as a process for making a rule- its future oriented.
· Again, when a gov't acts prospectively, it usually affects a large number of people, so the definitions are consistent.
· When an agency acts prospectively & generic, but it only affects a small amount of people, this is rare.
· In this case, follow both the Due Process requirements, and then the APA.
· Due Process calls this an adjudication, APA call it a rulemaking
· Do both because otherwise it would be unconstitutional to only use the APA.  
· APA distinguishes between formal and informal rulemakings, but there is no requirement that an agency has to use one over the other.  The agency can use whichever one it likes (Automotive Parts & Accessories Assn)
· Even if the statute refers to a “record,” this can be construed to mean either type of rulemaking, since both require some type of record.  (Auto Parts)
· An agency MAY NOT use informal rulemaking if the statute uses the “on the record” language- this indicates it should use formal rulemaking
· Recurrent Issues of Fact:
· Agencies may conduct a rulemaking in order to decide recurring issues of fact that arise in subsequent adjudications
· Escape Hatch: However, if the agency does this, it MAY NOT make any Irrebuttable conclusions about a factual issue. (Heckler v. Campbell)
· People with unique circumstances must have an opportunity to rebut any factual determination the agency makes during the rulemaking, through a hearing.
· If the agency fails to do this, the rule can be found invalid on substantive grounds- (i.e. its not procedurally wrong, its substantively wrong to do this)
· Formal Rulemakings (§553, phrase which directs to §§556, 557)

· Formal Rulemakings rarely ever happen now
· This is partly a result of Florida East Coast Railway case
· These take a lot of time and a lot of money
· These embody many features of a judicial trial
· Most federal statutes authorizing a rulemaking don’t expressly, or by reference to the APA, trigger procedural requirements of the sort embodied in §556, 557
· Trigger Language Required: 
· A formal rulemaking is only required when 
· the statue says that “§553 applies” OR 
· the statute says that decisions require a determination “on the record after opportunity for agency hearing”
· Statutes that just say “after hearing” are not good enough to “trigger” a formal rulemaking (Fl East Coast Railway)
· Notice Requirements (§553(b))
· The agency must publish a general notice of proposed rulemaking in the Federal Register (unless the particular parties subject to the rulemaking have been personally served)
· This notice must include
· Statement of the time, place, and nature of the rulemaking
· Reference to the legal authority under which the rule is proposed AND
· Either the terms, OR substance of the proposed rule, OR a description of the subjects & issues involved
· Rules Governing Initial Decision-Maker in a Formal Rulemaking
· Who may preside over a rulemaking:

· Unless the specific statute designates the initial decision-maker in a formal hearing, an agency may decide to leave the taking of evidence to (§556(b))
· agency head 
· Some or all members of the agency
· Administrative Law Judge, who is 
· insulated from agency supervision and control on personnel matters
· Powers of the Presiding Officer

· The presiding officer at a formal hearing has several powers to assure the smooth conduct of the proceedings.  These include: (§556(c))
· The power to administer oaths
· The power to issue subpoenas (if the agency has subpoena power) and
· The power to make evidentiary and procedural rulings
· The Role of the Presiding Officer/ALJ

· The presiding officer compiles a formal record and then MAY make one of two decisions (§557(b))
· Compile the Record & Leave it to the Decision of the Agency Head 
· Make an initial decision OR
· the agency adopts this decision as final, and doesn’t review it unless the adverse party appeals it
· The parties to the proceeding can (§557(c))
· submit proposed findings and conclusions at the initial stage of the rulemaking
· object to or support the initial decision when it is being reviewed by the agency itself
· a recommended decision

· this goes to the agency for a final determination & must be certified as such.
· Internally Inconsistent Decisions:
· When an agency head makes a decision which is inconsistent with the presiding officer’s recommended decision, a reviewing court reviews the agency’s decision under the substantial evidence test.  The presiding officer’s recommendation is part of the record, and may undermine the agency’s decisions, which may prevent substantial evidence from supporting the agency’s decision. (Universal Camera)
· Agency Head
· He may act as the presiding officer in a formal rulemaking, OR he may delegate that responsibility to someone else (e.g. another employee or an ALJ)
· Disqualifying the Decision-Maker
· The DM is appointed and will always have a political view [this is why the President chooses him] but he will only have to recuse himself under the following circumstances:
· Unalterably Closed Mind test: 

· It is okay that the decision-maker has firm views about issues that come up before the agency.  All he has to show is that he doesn’t have an unalterably closed mind about a topic.  This is very easy.  

· To say it another way, a decision-maker is disqualified only when there has been a clear and convincing showing of an unalterably closed mind on matters critical to the disposition of the proceeding. (Assn of Nat’l Advertisers)

· This is hard to show until a rule is final.  And even then, there is a record, which, if it supports the decision, will go in favor of the agency.
· Ex Parte Contacts
· “ex parte contacts” are defined as
· When one party contacts the decision-maker w/ out the other side knowing or having record of it
· Ex Parte Contacts Prohibited: 
· The transcript of the testimony, the exhibits, and all other formally filed papers constitute the exclusive record for the decision in a formal rulemaking (§556(e))
· This exclusivity of the record is protected by prohibiting ex parte contacts 
· Once notice of a rulemaking has been given, there may be no ex parte communication “relevant to the merits of the proceeding” between 
· Any interested person outside the agency and
· Any member of the agency, an ALJ, or other employee who is, or may reasonably be expected to be, involved in the decisional process of the proceeding (§557(d)(1)(A),(B))
· Ex Parte Contacts Not Expressly Prohibited
· Ex Parte Contacts between the agency head and the presiding officer (§557(d)(2))
· Ex Parte Contacts between any person, other than the presiding officer, to Congress about the merits of a rulemaking (§557(d)(1)(D))
· When Impermissible Contacts Do Occur…
· If an impermissible contact occurs, it must, once it is discovered
· Be made part of the public record, (§556(d)(1)(C); AND
· Punitive Sanctions
· The Agency may resolve the matter adversely to the party responsible if it first gives notice of the possible intent to do so
· This will never happen in formal rulemakings b/c the same rules will apply to the entire industry.  An entire industry cannot be punished for one company’s mistake

· If the contact is discovered before the final decision, the agency will not necessarily be required to redo the proceeding
· The agency’s decision becomes “voidable” not “void”
· A reviewing court will assess such factors as:
· The substance of the communication
· The likelihood that the communication tainted the outcome, AND
· Whether the party responsible for the improper contacts benefited from them
· Rules of the Formal Rulemaking 

· Reliable, Probative & Substantive Evidence (§556(d)):
· Agency decisions (orders & rules) must be supported by reliable, probative, and substantive evidence (Universal Camera)
· The decisions must be supported by the record
· Exception: Ex Parte Communications
· When an intentional ex parte communication occurs (in violation of §557(d)), even if the decision made is supported by the record, an adverse decision on the merits may be imposed as a sanction
· But, this is only to the extent that it is consistent w/ the interests of justice (so this would never happen in formal rulemakings, see above)
· No Formal Rules of Evidence
· The presiding officer doesn’t have to apply any formal rules of evidence
· Hearsay may be admitted
· The Residuum Rule: decision cannot be based SOLELY on hearsay
· But, in Perales, the court allowed a record to be made entirely on hearsay; to require otherwise would be a huge administrative burden & the hearsay statements (medical reports) were inherently reliable & consistent w/one another
· Had they not been so reliable, the agency would not have been able to make its decision solely on hearsay
· This was a big win for the BR model
· But, remember, the decision must be based on reliable, probative, and substantive evidence

· Party entitlements: (§556(d))
· A party is entitled to 
· present his case or defense by oral or documentary evidence
· submit rebuttal evidence
· to conduct cross examination
· If an agency takes official notice of some material fact that doesn’t appear on record, a party is entitled (upon timely request) to an opportunity to rebut. (§556(e))
· The End Result of the Initial Rulemaking
· If the agency head delegated the authority to preside over the rulemaking, he has two options regarding the form of the ultimate decision to result from the rulemaking
· Initial Decision: The agency may adopt the outcome of the rulemaking as the final decision of the agency, unless the party seeks to have the agency change it
· The parties to the proceeding can (§557(c))
· submit proposed findings and conclusions at the initial stage of the proceedings
· object to or support the initial decision when it is being reviewed by the agency itself
· Recommended Decision: The agency may treat the outcome as tentative, until formally adopted
· Internally Inconsistent Decisions:
· When an agency head makes a decision which is inconsistent with the presiding officer’s recommended decision, a reviewing court reviews the agency’s decision under the substantial evidence test.  The presiding officer’s recommendation is part of the record, and may undermine the agency’s decisions, which may prevent substantial evidence from supporting the agency’s decision. (Universal Camera)
· Any decision (initial, tentative, recommended, or final) must include (§557(c)):
· A statement of findings and conclusions on all material issues of fact, law and discretion, AND
· The rule, order, sanction, relief, or denial thereof that is the consequence of the hearing.  
· Administrative Appeals
· When the agency permits other officials to preside over a rulemaking and make the initial decision, the agency may still provide for administrative review

· This appeal must be an appeal of right OR at the agency’s discretion. (§557(b)).

· In reviewing a subordinate decision, the agency “has all the power which it would have in making the initial decision, except as it may limit the issues on notice or by rule. (§557(b))

· Informal Rulemakings (§553)
· An analysis/road map for informal rulemaking procedure

· What was the agency supposed to do? 

· Should the agency have made formal rulemaking? (Florida East Coast)

· Were the “on the record with an opportunity for an agency hearing” words used?

· If not, there is a presumption that its an informal rulemaking & only requires notice & comment.  However, this is rebuttable through the following factors:

· Was anything more than notice & comment required?

· This is based on the language of the statute

· A small number of people are affected by the rulemaking

· An unjustified departure from the settled practice has occurred

· Did the agency do the required procedure correctly?  What did they do?

· Even if they just did notice & comment & this was all that was required, did the agency do this correctly?  (under §553, (or more if the statute requires))

· Did they provide a meaningful opportunity for the community to comment and respond? 

· Did they provide a concise general statement of their basis & purpose for the decision that outlined the agency’s decision, reasons for the decision, and addressed the important points raised by the comments? 

· Did they do anything else that the statute might have required?

· §553 requires 4 steps an agency must take in order to make a rule through an informal rulemaking proceeding
· General Notice of Proposed Rulemaking (§553(b))
· The agency must give a general notice of proposed rulemaking, including:
· (1) a statement of the time, place, and nature, of public rulemaking proceedings
· (2) reference to the legal authority under which the rule is proposed, AND
· (3) Either the terms OR substance of the proposed rule OR a description of the subjects and issues involved. 
· In General, Nothing Else Required Procedurally:

· Generally courts can't require any more procedural requirements for rulemaking (other than those above).  (Vermont Yankee)
· this is bolstered by the holding in Florida East Coast railway: 
· there used to be a gray area between formal and informal rulemaking (hybrid rulemaking- named informal, but procedures tended to be those for formal rulemakings).  Florida case says that there is a rebuttable presumption that statutes won't require hybrid rulemaking.  This implies two distinct categories: formal and informal.  Thus, if there is an informal rulemaking, it can't have more than §553 requires.
· Reason: 
· The threat of being reversed will make agencies adopt a full adjudicatory process in every case, and this is not efficient.
· The choice of procedure cannot be determined in hindsight.  It depends on info available at the time the structure of the procedure was chosen.  
· The record only has to show that the agency followed the mandate of the APA, or other relevant statutes.  The record doesn’t have to address every point, just points placed in controversy.  
· Irony: 
· the courts don’t say how much process would be required under a hard look doctrine/a&c standard, but they do say when its not enough.  
· Exceptions: When a court can require more procedure in informal rulemaking
· When a rulemaking affects a small number of people 
· Here, the court might require the due process analysis
· When there is an unjustified departure from a settled course of practice
· If an agency justifies itself, no more process is needed.  This is only when the agency doesn’t recognize that it has made a departure, or does recognize it but doesn’t give a rational reason for it
· Statutory exceptions
· A court may not add procedure to the APA on its own.  But, some statutes clearly require more process (Florida East Coast)
· Notice of the Substantive Information the Agency Bases its Decision On is Crucial 
· An agency has to provide notice of the substantive info that the agency is basing its decision on, so that the public knows what to comment on. (Nova Scotia)
· This is b/c if the agency fails to notify interested person of the research upon which they relied and this actually prevented the presentation of relevant comments, the agency may be held not to have considered all the relevant factors.  (Nova Scotia)
· Only Significant/Critical Comments Must be Addressed by the Agency:

· The agency doesn’t have to consider or address every alternative suggested or comment made, but if it is a very significant comment and the agency didn’t deal with it, a reviewing court will likely find that the agency didn’t meet the A & C standard. (State Farm) (Nova Scotia)
· This is b/c the opportunity for comment is only meaningful if people are informed of all the relevant data.
· And issues that are too important to ignore must be addressed.  
· But, an agency can do a cost/benefit analysis to determine which factors are best for them to implement.  
· EXCEPTIONS: There is no notice/comment required (unless by statute) for the following types of rules: 

· Interpretive rules, general statements of policy, or rules of agency organization, procedure, or practice are not required to be preceded by a notice/comment procedure (§553(b)(A)) AND 
· Interpretive Rules are defined as
· rules that don’t make new legislative law, they just interpret existing law or clarify it.  If an agency changes its position its legislative.
· General Statements of Policy are predictive only, and are non-binding
· Rules of Agency organization/procedure are rules about how the agency is supposed to run.

· Interpretive vs. Legislative Rules: Test

· Was there a gap that needed to be filled? 

· If YES, then regulations to fill the gap are legislative & not interpretive- Congress did not speak on the issue & expected the agency come up with things that did not exist before.
· If there was originally a gap, but it had been filled by a previous rule, the rule at issue it not legislative
· Was the rule published in the C.F.R?
· If YES, then the regulations are legislative, and not interpretive.
· Did the Agency invoke its law making authority, or is it just interpreting what the other regs mean?
· E.g. pursuant to X statute, we…
· Is the rule only an amendment to a previous legislative rule?
· If its an amendment, this is legislation.  If it’s a clarification or adds details, its interpretive.
· No Force and Effect of Law:

· Remember, the agency can't rely on an interpretive rule for a legally sufficient basis for its action.  It has to justify its action with the overlying regulation.  The interpretation can't justify the action by itself.  This is a common mistake made by agencies to avoid n/c, but really they outsmart themselves.  By adding details and clarification to an already existing rule, they cannot rely on those details to enforce the rule alone.  
· For Judicial Review of Interpretive Rules: Mead says that interpretive rules don’t get Chevron deference, but they may get Skidmore deference.
· Good Cause: When the agency, for good cause, finds (and incorporates the finding and a brief statement of the reasons therefore in the rules issued) that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interested. (§553(b)(B)  
· Good Cause Must be Invoked Contemporaneously:
· When the agency publishes the regulation, the only way they don’t have to use notice/comment is if they invoke their good cause contemporaneously- in the publication, they must say that they know they skipped the n/c, and explain the reason.  They man NOT add this reasoning after the fact.
· Courts want to know exactly why the agency thought they had good cause not to use n/c.  Its not good enough that the agency just dragged its feet and ran out of time for n/c by the time they got around to promulgating the reg.  
· Comment: (§553(c))
· Give interested parties an opportunity to participate in the rulemaking through submission of written data, views, or arguments with or without the opportunity for oral presentation, AND
· Assertions of Wrongdoing must be done during the commenting period: 
· if a 3rd party thinks the agency has done something wrong, they must assert that during the commenting period.  Otherwise, he will NOT be able to do so in court.
· This is b/c courts only review the record, and if no assertion was made during the commenting period, it won't be on the record. 
· Only Significant/Critical Comments Must be Addressed by the Agency:

· The agency doesn’t have to consider or address every alternative suggested or comment made, but if it is a very significant comment and the agency didn’t deal with it, a reviewing court will likely find that the agency didn’t meet the A & C standard. (State Farm) (Nova Scotia)
· This is b/c the opportunity for comment is only meaningful if people are informed of all the relevant data.
· And issues that are too important to ignore must be addressed.  
· But, an agency can do a cost/benefit analysis to determine which factors are best for them to implement.  
· “Paper Hearing Doctrine”: 
· although there is no requirement for a hearing, the case law has established that almost all the elements of a hearing are still required, but that they may take place in writing.  But an oral hearing is optional.
· Congruity with the Hard Look Doctrine
· The HLD’s practical effect is to make sure that agencies take a close look at the issues, b/c if the agency doesn’t respond to critical comments, the rule will be set aside as A & C. Though this is a standard of judicial review, it forces the agencies to be more diligent, procedurally.
· Unforeseen Decisions Require a Second N/C period: 

· If an agency goes off in an unforeseeable direction with its final regulation- i.e. it gets notice & comment, but it does not base its decision on anything it solicited notice and comment for, it must give another opportunity for comment on what it based its regulation on before it promulgates the regulation. (Wagner Electric)
· Concise General Statement: (§553(c))
· After considering the relevant matter presented, incorporate in the rule a concise general statement of their basis and purpose 
· this is also called a “preamble” but practically, it is a complete opinion for the decision of the agency.
· Statement must include: This statement must include reasons why the agency decided the way they did, and it must address the comments provided by interested parties
· A court determines whether the agency’s decision is “reasonable” based on this statement. 
· This allows for a proceduralization of substantive review.  One who wishes to challenge a rulemaking decision may do so under the guise of an incomplete preamble- if the agency didn’t respond to every issue raised by interested parties, the court will find this to be wrong- the court doesn’t do much to review how compelling the agency’s response is, just that they did respond.
· Early Publication: (§553(d))
· The agency must publish the text of the rule w/in 30 days of its effective date, EXCEPT
· (1) a substantive rule which grants or recognizes an exemption, or relieves a restriction
· (2) interpretive rules and statements of policy, OR
· (3) as otherwise provided by the agency for good cause found and published with this rule.  
· Categorical/Subject Matter exemptions: The requirements of §553 DO NOT apply to the following 
· (a)(1): a military or foreign affairs function of the US
· courts construe this quite narrowly
· (a)(2): a matter relating to agency management or personnel or to public property, loans, grants, benefits, or contracts
· this means gov't Ks, gov't employee benefits (anything referring to gov't in its business capacity)
· Changing the Rules is OK if reasoned on the record:

· An agency is allowed to change its rules- they are not permanent.  
· Changed circumstances may cause an agency to have to change its rules.  
· But, if an agency decides to rescind a rule, it must provide a reasoned analysis for the change on the record. (State Farm)
· Politically fueled reasons (e.g. a change in the white house administration) for changing a policy/rule are appropriate as long as the agency makes a proper record.
· Ex Parte Contacts:
· Controversial in Informal Rulemakings: For informal rulemakings, controversy arises because there is no “opposing party.”  Thus, the rules for ex parte communications are different.

· Statutes May Ban Ex Parte Communications in IR: 
· this is true where communications would normally be allowed
· Ex Parte Contacts are Only Restricted in Certain Circumstances:
· There are competing claims for a valuable privilege (Sangamon Valley)
· This occurs when a proceeding is technically a rulemaking, because the agency is deciding something general.  However, whatever the agency is deciding really only affects two competing companies.  What is really going on is a license where one party will get something valuable.  Thus, its really an adjudication b/c it’s a licensing issue (covert adjudication)
· The contact supplies critical info for the agency decision (Sierra Club)
· Ex Parte Contacts are Generally Permissible in the following situations: (Sierra Club)
· Private ex parte contacts
· e.g. comments received after the notice & comment period, when agency supposedly was not taking any more comments
· These are normally permissible
· Exception
· Documents of critical relevance are required to be put in the record.
· Otherwise, the record doesn’t support the record, and the record will be arbitrary and capricious
· White house ex parte contacts
· As long as the decision has support in the record, it doesn’t matter if the agency changed its mind b/c of some secret Presidential communications.  
· Communications don’t have to put in the record b/c the President has the right to supervise the agencies, and this right would be chilled if he had to put his communications in the record.
· Exception:
· If the President/OMB communicated critical info that the agency needs uniquely, then the rule will appear to be A & C, and will be set aside.
· This communication is not illegal, it will just be set aside on A & C grounds.
· Congressional ex parte contacts 
· Contacts from Congress are permissible
· Exception
· The contacts cause the agency to make a decision on an impermissible basis
· E.g. can't say “if you want my vote on this other thing, you will do this now”
· This decision would be set aside as A & C
· But, there is nothing wrong with Congress attempting to get the agency to decide on an impermissible basis (non-statutory). 
· Policy reasons for banning ex parte contacts:
· Fairness requires that you have an opportunity to respond to the other side
· Corruption is possible otherwise
· Integrity of judicial review is jeopardized.  The judge needs to see the entire record to know if the decision was the right one.
STANDARDS OF JUDICIAL REVIEW FOR AGENCY ACTION
Preliminary Considerations

· A reviewing court should always first make sure that Congress’ delegation of authority to the agency was proper.

· Non-Delegation Doctrine bars delegation of Congressional power to another branch

· OK if with Clear Standards or Safeguards: (Yakus test)
· Congress can delegate its power as long as the statute, delegating this power, sets clear standards or safeguards for the agency 
· If Congress totally abdicates its power (by telling Pres. or agency to do whatever it wants & it will be law) this is unconstitutional and will be struck down
· Needed for Judicial Review:

· This is to ensure that if an agency action is up on judicial review, court will have standards by which to judge the validity of the agency’s actions
· Avoids Agency Arbitrariness 

· This will avoid administrative arbitrariness (aka can't have total discretion)
· safeguards can include (from AMC case):
· exercise the rule generally- no singling out of admin agencies
· availability of judicial review
· prior history of similar regulations
· procedural safeguards of the APA
· The reason why Congress delegates authority doesn’t matter

· It could be that Congress wanted to draw on the agency’s expertise
· It could be that Congress may have failed to foresee the issue that later arose, OR
· There was a legislative stalemate- Congress agreed to disagree, and punted the issue to the agency to deal with
· Rehnquist would say that if Congress agreed to disagree and just skirted the issue, they are really pushing off their constitutional responsibility to legislate on the agency, and this is impermissible (Benzine)
· This is hard to prove though, b/c Congress could always lie
· Even if the statute doesn’t give determinative criterion for regulatory standards, the delegation of power is still valid as long as the field over which Congress delegates power is not (Wittman)
· National or Extremely important
· Small points of law
· The court may not force the agency to make standards when none are provided by Congress
· State law: When the statute is phrased in broad language, agency has the responsibility to establish standards by which that power is to be applied (Sun-Ray Drive in)
· Written public standards are necessary b/c it:
· Helps courts in judicial review- can't do it w/out standards
· Legislature is entitled to know if the agency is performing the task consistent w/legislative policy upon which the delegation of power to the agency is based 
· Ensures equal treatment to all applicants 
· Enables public scrutiny & inform the public, by assuring public confidence that the agency acts by rules and not by whim or corruption 
· democratic accountability (this has an effect if the agency was appointed by someone who was elected)
· This is not federal law
· Note: President is not usually considered an “agency” for purposes of the APA- this is a rebuttable presumption
· If the reviewing court is dealing with an arguably unconstitutional statute, it should use the Ashwander Doctrine to save it:

· Ashwander Doctrine Construes in Favor of Validity
· If a statute comes close to being unconstitutional, but it isn’t  b/c its ambiguous, a court will be inclined to twist the statute’s meaning to infer things that Congress did not intend, in order for it not be unconstitutional
· Irrebuttable Presumption Doctrine

· Congress may NOT set up irrebuttable presumptions in the delegating statute 

· An irrebuttable presumption is often “contrary to fact” and therefore lacks the critical ingredients of Due Process- thus, it doesn’t allow anyone to present his case, offer any proof that its wrong b/c the presumption can't be refuted

· The only way to have an irrebuttable presumption is if it is one about a factual issue.  If the presumption is regarding a policy judgment, it can't be an IP.  (Rehnquist)

· To determine if there is an irrebuttable presumption:

· Look at the entire statute- if the scheme treats the issue as a question of fact (i.e. a hearing is provided, even for some people) then Congress considered the issue one of fact

· If the issue is a policy judgment, it will not be an irrebuttable presumption. The doctrine does not apply when Congress or a state legislature has simply made a policy judgment as to how a particular class of persons ought to be treated, and doesn’t pretend that the issue is a purely factual one. (Weinberger)

· The doctrine now only applies when the legislature itself treats the question as a factual one, generally subject to evidentiary proof, but makes an exception as to a particular class of persons, who are denied the right to present evidence on the factual issue, and are instead made subject to the conclusive presumption on the “factual matter.”  

Standards of Review for Agency Action

· Formal or Informal?

· in order to determine what standard of review a court should use in reviewing an agency decision, §706 says you must first ask whether the proceeding is formal or informal

· A formal  proceeding is one that is “on the record after an opportunity for agency hearing”

· Fact, Policy, or Law?

· §706 then requires you to ask whether the issue is one of fact, policy or law

· when a court is reviewing an agency’s decision interpreting the statute the agency administers, the agency MAY be entitled to certain deference from the reviewing court (Chevron)

· if the statute applies to ALL agencies, then you don’t use Chevron- deference MIGHT be based on Skidmore
· the agency interpreting the statute has to be the same agency that administers the statue

· Determining the Standard of Review (Chevron)- DO THIS WHENEVER THE AGENCY IS ADMINISTERING THE STATUTE—is the action inconsistent w/the language of the statute/did they have the authority to promulgate the regulation
· Has Congress spoken directly to the precise question at issue?
· Look to the Legislative History:

· To determine if Congress spoke directly to the precise question at issue, look to the statute and its legislative history- all the conventional means of statutory interpretation.  
· Clear Intent Means No Deference
· If the intent of Congress is clear, this is the end of the matter and the court and the agency must give effect to unambiguously expressed intent of Congress and no deference can be given to the agency’s interpretation 
· This is an ISSUE OF LAW, and the court and the agency must follow Congress’ expressed intent.
· There is no deference at this point- the agency either followed the statute or not in the regulation that it made.
· Thus, this review is De Novo, b/c this is a matter of interpreting a statute, which is an issue of law.
· Court Can't Impose its own Construction if Congress is Silent:

· But, if the court determines that Congress has NOT directly addressed the precise question at issue, the court cannot impose its own construction on the statute, as it would normally do in the absence of an administrative interpretation.  
· This is b/c the agency has figured out an interpretation, & b/c the agency has been given a delegation by Congress to administer the statute, their interpretation should be given a little more weight.  See below.
· Instead, the court must ask the second question 

· If Congress did not address the precise questions at issue, did the agency have the authority to interpret the statute in the way that they did? (i.e. did Congress delegate the authority to speak with the force and effect of law to the agency?) 
· Here, the issue is a POLICY one, and the standard of review is deferential (Arbitrary & Capricious)

· Remember, even if Congress did in fact give the agency the authority to make the decision that it did, the agency still has to make a proper record supporting its reasoning for the policy it chose. (State Farm)

· If the proceeding is one of the following, assume that Congress did delegate that authority to the agency and the agency deserves deference (Mead)

· Formal Adjudications

· Formal Rulemakings

· Informal Rulemakings (n/c procedures)—***just in case this is on the test, still go through the reasonableness test below from State Farm to be sure***
· If the proceeding is not one of those listed above (e.g. an interpretive ruling or informal adjudication) look at Congress’ delegation of power to the agency to determine if the agency deserves deference.  What did Congress intend the agency to do?  Did they intend the agency to act authoritatively?  Did the agency have the power to do what they did? (Mead)

· The agency is entitled to Chevron deference if

· Congress’ delegation of power gave the agency the authority to do what it did AND

· The agency interpretation claiming deference was promulgated in the exercise of that authority

· The agency’s action was reasonable (this is just another way of saying A & C-- use the State Farm definition)
· Did the agency consider impermissible factors?
· Agency relied on factors which Congress has not intended it to consider, or

· Did the agency ignore pertinent factual material?
· Has to be concrete evidence- not just a policy judgment

· The agency entirely failed to consider an important aspect of the problem, or

· Was this an irrational decision? 
· The agency offered an explanation of its decision that runs counter to the evidence before the agency, or
· The agency’s decision is so implausible that it can't just be that the agency had a different view, or the decision was a product of the agency’s experience.
· Just because an agency had taken an inconsistent position on the same issue in the past doesn’t mean that their final determination should be given no deference.  

· This is b/c the agency is making a determination of policy

· The agency is NOT entitled to deference under Chevron if
· Congress’ delegation of power did not give the agency the authority to do what it did
· But in this case, the agency may be entitled to some deference under Skidmore- the following factors should be considered
· If the agency was thorough in making its determination/decision
· If the agency’s reasoning is valid
· If the decision is consistent with earlier and later pronouncements (not at issue in Chevron)
· If the decision is persuasive
· If the agency has specialized expertise in that field

· Many commentators have agreed that a number of other factors influence the intensity of review, including:

· The nature of the issue

· Constitutional

· statutory- generic
· statutory- agency turf
· statutory- policy
· statutory- fact bound
· interpretation of agency’s own
· factual
· the extent of the agency’s expertise on the issue
· the agency’s track record with regard to political legitimacy with Congress and the public- 

· the agency’s track record- with regard to technical competence

· consistency of the agency on the issue in question
· longstanding of agency interpretation; is it contemporaneous w/t eh initial appearance of the issue
· the procedural context: rulemaking or adjudication
· practical/political importance of the issue
· indicia of congressional intent to delegate the decision to the agency

· Standards of Judicial Review for Formal Proceedings
· Issues of Fact: Substantial evidence test §706(2)(e)

· In Hearst, this was called “warranted in the record”

· Substantial evidence must exist on the basis of the entire record.  This means that you can't look at one argument and say there is substantial evidence of that one argument.  You must look at both arguments to determine if there is substantial evidence to uphold one of them.  

· If a reasonable fact finder can draw either conclusion, then the court can uphold the conclusion that the agency adopted.  

· Even if the preponderance of the evidence is against the agency’s finding, if there is a reasonable amount of evidence to give someone reason to find for the agency, the court should give deference to the agency.

· Issues of Policy: Arbitrary & Capricious

· An agency has decided an issue of policy if there is a broad statutory term that it has applied to a specific instance, where the agency is administering the statute & has more expertise with the statute than the courts do.  

· In this instance, Congress has not defined the term, and instead the agency should decide what it means.  But when it does this, it is making law through policy & should be treated as such.

· E.g. What the word “employee” means in the context of an NLRB statute, will be determined by the agency b/c it has more experience with the statute than the courts do.  (Hearst)
· Narrow standard- the court is not to substitute its judgment for that of the agency.  

· Nevertheless, the agency must examine the relevant data & articulate a satisfactory explanation for its action, including a “rational connection between the facts found and the choice made.”

· Factors which suggest an agency rule would be A & C: (State Farm)
· Agency relied on factors which Congress has not intended it to consider, or

· The agency entirely failed to consider an important aspect of the problem, or

· The agency offered an explanation of its decision that runs counter to the evidence before the agency, or

· The agency’s decision is so implausible that it can't just be that the agency had a different view, or the decision was a product of the agency’s experience.

· Hard Look Doctrine:

· Off-shoot of the A & C test

· It requires the agency to articulate with reasonable clarity its reasons for decision, and identify the significance of crucial facts so that a reviewing court can tell if the agency took a “hard look” at the salient problems & has genuinely engaged in reasoned decision-making. (Nat’l Retreaders)

· Agency needs to show that they really did look at the important issues & if there was a comment that was opposite to the way they were leaning, they legitimately justified the reasons they didn’t follow that comment

· Issues of Law: De Novo

· Standards of Review for Informal Proceedings §706(2)(a)

· Issues of Fact: Arbitrary & Capricious
· Narrow standard- the court is not to substitute its judgment for that of the agency.  
· Nevertheless, the agency must examine the relevant data & articulate a satisfactory explanation for its action, including a “rational connection between the facts found and the choice made.”
· Factors which suggest an agency rule would be A & C: (State Farm)

· Agency relied on factors which Congress has not intended it to consider, or
· The agency entirely failed to consider an important aspect of the problem, or
· The agency offered an explanation of its decision that runs counter to the evidence before the agency, or
· The agency’s decision is so implausible that it can't just be that the agency had a different view, or the decision was a product of the agency’s experience.
· Hard Look Doctrine:
· Off-shoot of the A & C test
· It requires the agency to articulate with reasonable clarity its reasons for decision, and identify the significance of crucial facts so that a reviewing court can tell if the agency took a “hard look” at the salient problems & has genuinely engaged in reasoned decision-making. (Nat’l Retreaders)
· Agency needs to show that they really did look at the important issues & if there was a comment that was opposite to the way they were leaning, they legitimately justified the reasons they didn’t follow that comment.
· Issues of Policy: A & C
· see above
· Issues of Law: De Novo
· Scope of Review: 

· The reviewing court may only review/decide/affirm an agency’s decision on the same grounds the agency made the decision on (Chenery I)

· If that regulation/decision is invalid, then the court may NOT uphold the agency’s decision on another ground.

THE CHOICE BETWEEN RULEMAKING AND ADJUDICATION - Did the Agency choose the wrong procedure?
· Agencies have broad discretion in choosing whether to use a rulemaking or an adjudication if it has authority to do both (Chenery)
· There is one exception to this: The Accardi doctrine (§706(2)(d))
· Agencies are required to abide by their own regulations, even if the agency was not required to impose the regulation on itself in the first place.
· If one doesn’t like the result of an agency action, he may always challenge it substantively.  However, he may also challenge it procedurally, claiming that the agency used the wrong method.
· No private party is required to stick to a preference for rulemaking or adjudication 
· they can argue in one case that they want a rulemaking and in another that they want adjudication
· No private party can assert an equitable estoppel against the gov't, even if all the elements of equitable estoppel are present
· these elements are: a party justifiably relied on a representation by the other party, to his detriment
· Procedural Challenges that the Agency should have used Adjudication, instead of Rulemaking: 
· Procedures may be set aside: A court may set aside agency action for using the wrong procedure in the following situations:
· No Statutory Authority: 

· The agency lacked statutory authority to make regulations
· Ambiguous grants of legislative authority OK:

· Petroleum Refineries: an agency may do a rulemaking to make rules and regulations for the purpose of carrying out the provisions of the statute.  This is true even when the agency has an ambiguous grant of legislative authority from Congress- it should be understood to grant substantive regulations.
· Case-by-Case Required: 

· The agency was supposed to decide issues case-by-case (Heckler v. Campbell)
· for due process reasons
· for statutory reasons (see above)

· Retroactive Regulations: 

· The agency has used rulemaking to make a regulation that is retroactive
· This retroactiveness must be in its “primary sense”: it changes the legal consequences of completed past conduct.
· Congress may say its OK:
· This is unlawful UNLESS specifically authorized by Congress in a statute other than the APA.  (Georgetown Hospital)
· Recurrent Issue of Fact:

· The agency has used rulemaking to decide a purported question of fact that arises on a recurring basis in adjudication, but has
· failed to allow an “escape hatch” which may be required
· misused this practice by applying it to a question of fact that really isn't generic in nature and needs to be decided case-by-case (Heckler)
· Policies behind having a rulemaking that settles recurring issues arising in adjudication
· Fair (advance) warning
· Adjudications happen after the fact- how is one supposed to know that what they are doing is wrong if the agency hasn’t made it wrong yet?
· Good for parties
· Broader opportunity to comment
· This opens the decision up to parties outside of those in an adjudicatory proceeding.
· Although in adjudications others may file amicus briefs, its not the same as a n/c rulemaking
· Good for both parties & agency
· More efficient for the agency
· The agency only has to decide the issue once, and then can apply it to all occurrences 
· Good for the agency
· Horizontal equity (no one is singled out as the first target)
· Industry prefers rulemakings because each individual company can come together and help to decide the issue.  In this way, no one company is singled out to have the precedent be made at its expense.
· Good for the parties
· Possibility of Pre-Enforcement Review
· If this occurs w/in a relatively short period of time, parties will know how the rule will work
· This is good for both the agency and the parties
· Flagrant Abuses of Discretion: The Agency’s choice of procedure is in some other respect a flagrant abuse of discretion
· Ford motor v. FTC: in a situation where someone is singled out unfairly for adjudication, while the rules are being made in a rulemaking at the same time, this is unfair and adjudications can't be used this way.  
· Policy Jusitifications for Rulemaking

· Saves Agency Resources

· Rulemaking avoids re-litigation of recurring generic issues
· Fair Warning to Regulated Entities

· Rulemaking avoids unfair surprise that may result from retrospective application of a policy enunciated through adjudication
· Avoids “test cases”

· Rulemaking avoids inequity that may result when one party from a larger class is “singled out” to be the test case used in establishing a new doctrine by the adjudicatory process
· Chance to Be Heard

· All those who will be subject to the new policy have a chance to be heard, at least theoretically
· Commenting Process is Informative
· Agency will be provided with info on a greater range of factual variations on the problem under study
· Policies are More Precise
· Agencies can state their policies with greater precision, making clear their true basis, scope and reach
· Earlier Conclusive Indication of Validity of an Agency Position

· Parties will know if the rule is immediately judicially reviewable (i.e. prior to enforcement), especially if judicial review of the rule is limited to a short time period after its promulgation
· More Potential to Foster Political Accountability

· Makes it harder for the agency to disguise its policy judgments or immunize them from political scrutiny by burying them within the facts of the case
· Judicial Review will be Undertaken with an Appreciation of the Larger Political Context

· This minimizes judicial interference with attainment of bureaucratic rationality values
· Procedural Challenges to Use of Adjudication, when the agency should have used Rulemaking
· No Statutory Authority: 

· The agency lacked statutory authority to make regulations

· Ambiguous grants of legislative authority OK:

· Petroleum Refineries: an agency may do a rulemaking to make rules and regulations for the purpose of carrying out the provisions of the statute.  This is true even when the agency has an ambiguous grant of legislative authority from Congress- it should be understood to grant substantive regulations.

· Adjudication Overrules Prior Adjudication & Money Damages are Imposed:
· The agency has used adjudication to overrule a prior adjudicatory precedent on which a private party has relied, AND at the same time wishes to impose a retrospective monetary sanction based on the already completed conduct
· by changing precedent by adjudication, the agency is unfairly applying the new law retroactively (Bell Aerospace)
· Declaratory Relief or Injunctions are permissible 

· If this occurs, a court may actually override an agency’s choice
· Note- this can't be done in rulemaking either
· So, an agency CAN use an adjudication to make a new rule, as long as it applies that rule to the party being prosecuted, and imposes a sanction that is not monetary in nature to force the party to act 
· Adjudication Makes a Binding Statement of Law or Policy, Prospectively:

· An agency can make a new rule in an adjudication that applies prospectively as long as it applies that rule to the parties before it.  
· No Monetary Sanctions Allowed: 

· The agency can only tell the parties to stop doing the conduct, they can't impose monetary sanctions for the conduct.
· An agency may embrace a new policy in an adjudication which applies retroactively if
· The reasons for it apply immediately are strong
· The person it is applied against is not prejudiced too much because of this policy (Chenery) 
· The agency has used adjudication to narrow the scope of an entitlement
· Morton v. Ruiz: An extremely narrow specialized exception to the general rule that agencies are free to use either rulemaking or adjudication
· When there is an entitlement program, decisions that limit eligibility have to be done by rulemaking.  
· No one knows if this is true.  Bell Aerospace says that you can't make decisions like this ad hoc, at least outside the realm of Indian entitlement cases.
· This narrowness is the Accardi doctrine: agencies are required to abide by their own regulations, even if the agencies were not required to impose these regulations on themselves 
· The agency has used adjudication to alter, make any exception to, or disregard the agency position as stated in a regulation that is still in effect (Accardi doctrine)
· agencies are bound by their own rules, even if the agency was not required to impose the regulation on itself in the first place
· These rules must be followed until the agency changes them with other rules.
· Normally, this applies to rules that are validly promulgated.
· However, Morton v. Ruiz forced an agency to abide by a rule that they themselves made, but was not validly promulgated.
· The Agency’s choice of procedure is in some other way a flagrant abuse of discretion
· Ford Motor v. FTC
· Policy Justifications for Adjudications:
· Flexibility and Immediacy of Response

· Some problems can't be foreseen at all prior to their arising;
· If an agency can only act by rulemaking no legal sanctions at all can be brought to bear at all when situations arise
· Flexibility of Response

· Some variations on previously recognized problems are likewise unforeseeable and accordingly may be best addressed through adjudication after they occur
· Efficient Fine Tuning of Legal Response
· Advantage of Making Incremental Decisions

· The art of “muddling through”: by making incremental decisions case by case, the agency reduces the risk of making a big mistake
· Insulation against Political Attack

· Decisions of policy made through an adjudication can be insulated from political attack by disguising them w/in the fact of a particular case
· Advantages of Rulemaking May be Illusory b/c of Escape Clauses
· To the extent that the use of generic rules to address variable factual situations requires or is accompanied by the inclusion of escape clauses/exceptions provisions in rule the efficiency advantages of rulemaking may turn out to be at least partly illusory
· Some Parties May Lack Incentive, Foresight, Organization, and Resources Needed for Adjudication
· While Rulemaking provides a theoretical opportunity for all interested parties to participate, some parties may lack the combination of incentive, foresight, organization, and resources needed to participate in rulemaking; by contrast, when an agency makes it policy by adjudication, the party against whom the agency is threatening to act will almost always participate vigorously
AGENCY REVERSALS OF POSITION
· An agency may change its position on an issue
· It may overrule a rulemaking, with another rulemaking
· as long as the agency accounts of its prior position and rationally justifies the change, this is okay.
· The old position is treated as one of the alternatives to the present position (State Farm)
· It may overrule a decision in an adjudication in a subsequent adjudication
· as long as the agency rationally justifies the change from an established agency position, this is okay.  Otherwise, this would be a & c action if the agency ignores the old decision.
· Exception
· Agency can't use adjudication directly to overrule adjudicatory precedent on which the private party has detrimentally relied if a retrospective monetary sanction is imposed (Bell Aerospace)
· It may overrule an adjudication decision with a subsequent rulemaking
· this is the safest way  
· The fact that an agency took a previously contrary position in an adjudication doesn’t affect the validity of the rulemaking
· It MAY NOT use an adjudication to rescind a regulation.
· But be careful here.  The agency’s adjudicatory action is INVALID unless the regulation has been repealed by regulatory action.  This is the Accardi doctrine.
· Sometimes this occurs when an agency realizes that they want to make an exception (via an adjudication) to a prior rulemaking
· They can do this, but they have to explain why they are deviating from the rulemaking
· And, they can't rescind the rulemaking through the new adjudication, just modify it for the current position
· Note: The agency’s second position may set aside under the APA on substantive grounds
· E.g. if the position is outside the agency’s statutory authority, or its unconstitutional, or a & c.  
· The above instances add an additional vulnerability of the second position in a proceeding for judicial review, when it results from the fact that the agency has changed its position, and has employed a particular sequence of procedures in doing so.
PUBLIC LAW REMEDIES IN COURT- Gov't Defenses to Judicial Review Requests
· When private parties bring suit against an agency, there are a number of defenses the agency brings to try to get the case thrown out, before either party argues the merits of the case

· The term “non-statutory review” refers to the review provided for by the APA

· The term “statutory review” refers to the review provided for by a specific statute

· Lack of (subject matter) Jurisdiction

· This is an invalid defense.  Federal courts always have subject matter jurisdiction, b/c suits against agencies satisfy federal question jurisdictional requirement and 28 USC §1331 removed the amount in question requirement. 

· The Court in Bowen says that you can almost always go to the district ct

· This is true even when the relief sought isn't monetary

· Sovereign Immunity

· Generally, under the Constitution, if the gov't doesn’t consent to being sued, it cannot be sued.  The Gov't can assert sovereign immunity as a defense.  

· However, some acts provide a waiver of sovereign immunity in some cases, particularly in tort and K actions (Tucker Act)

· Waiver of Sovereign Immunity

· §702 of the APA waives sovereign immunity for cases that

· do not seek monetary relief OR

· allege failure to act under color of legal authority

· However, monetary damages are NOT actions for entitlement to benefits and it’s the agency’s job to pay out damages.  Just b/c money is involved doesn’t make it a claim for money.  

· Reviewability/Preclusion of Review

· Presumption of Judicial Review of Admin Action:

· APA §701(a) provides a presumption/default rule that says that decisions are reviewable (Overton Park)
· Private Rights cases:

· There must always be Reviewability

· Public Rights cases:

· Reviewability may be required, but this is an open question

· Exceptions:

· Clear and Convincing Language: (§70(a)(1))
· Congress may explicitly prohibit judicial review of an agency action, but this must be done with clear and convincing language.  Otherwise, the courts are reluctant to read a statute this way.
· But, the claim P is bringing has to be specific to the issue that Congress prohibited from judicial review.

· Agency Discretion: (§701(a)(2))
· Congress can also prohibit the judicial review of action by committing the matter to agency discretion. 

· This happens when a statute is drawn in such broad terms that in a given case, there is NO LAW TO APPLY to a particular claim the P is bringing. (Robison)
· The claim the P is bringing has to be specific to the issue that the agency has discretion to decide, in order for no review to be available 

· However, be careful, because if Congress made the statute entirely discretionary, and so void of standards, it would be invalid under the non-delegation doctrine. – see below 
· When is there “Law to Apply?” (and thus reviewable)
· Agency Decisions are Non-Discretionary/Mandated by Statute

· These are statutes that tell the agency exactly what to do and what not to do.

· Decisions made by the agency using this standard are reviewable under A & C standard. (§706(2)(a))

· Agency’s Decisions are of Limited Discretion

· These are decisions where the statute grants some discretion

· These decisions are still reviewable, under the A & C standard (abuse of discretion) (§706(2)(a))

· P’s Claim is Based on a Constitutional Right

· E.g. Due Process, 1st Amendment

· In this case, the court will use the Ashwander Doctrine to allow the statute to be upheld, but b/c it is read not to preclude review of Constitutional claims
· Possibly: When the Agency Has Procedures or Regulations in Place

· This is from the Accardi Doctrine

· Webster doesn’t decide this question

· When is there NOT “Law to Apply? (and thus not reviewable)
· Agency Decisions “Committed to Agency Discretion” 

· These are decisions are extremely discretionary
· These decisions are not reviewable (§701(a)(2))

· i.e. NO LAW TO APPLY to a particular claim
· Wholly Discretionary Decisions

· These are decisions where Congress tells the agency to “do whatever they want.”

· These decisions are unconstitutional (they violate the non-delegation doctrine)

· Congress can make Judicial Review Conditional

· Channeling Statutes allow Congress to give the opportunity for judicial review only if the party meets certain conditions

· E.g. particular time, place, or manner

· Reviewability of Agency Inaction

· Remember, refusing to give someone an entitlement is not an agency inaction (this would more likely be a due process claim)

· Decision not to Prosecute/Enforce:

· An agency’s decision not to prosecute/enforce is presumptively unreviewable (Heckler v. Cheney)

· Rebuttable Presumption: 

· This presumption is rebuttable if P can show some body of law constrains or governs the agency’s discretion to review, the failure to enforce will be reviewable. 

· Similar to (§701(a)(2))- if there is LAW TO APPLY, there is Reviewability.

· Possible Exceptions to Presumption of Unreviewability

· SC (in Cheney)has not decided whether inaction would be reviewable in the following situations

· Agency inaction in rulemaking

· Agency failure to enforce, based on a belief that it lacked jurisdiction to do so in a particular context

· “legal issues” exception

· An outright refusal to enforce a particular statute

· Inaction challenged on constitutional grounds

· Inaction challenged as corruptly motivated

· Agency inaction in the face of agency regulations alleged to supply standards that govern the decision whether to act

· Refusal to Regulate:

· An agency’s decision not to make regulations is more reviewable than agency decision not to prosecute. (American Horse Protection)

· This is different from when P wants an agency to act (when making an entitlement claim).  This is when P wants a regulation to be made.

· Deferential Review- Soft Glance Doctrine:

· The review of agency inaction is extremely deferential to the agency. (deferential version of A &C test)

· The agency doesn’t have to make the regulation, they just have to supply a good reason for not doing it.

· After determining if the action/inaction was reviewable, REMEMBER to check finality, exhaustion, ripeness doctrines to see WHEN it is reviewable

· WHEN is the decision reviewable?

· Finality of the Decision (§704)
· Any proceeding:
· This doctrine pertains to any one proceeding 
· Proceeding must reach its natural conclusion: 
· Judicial review is only available if the decision in the proceeding is final
· i.e. it must have reached its natural conclusion
· In a rulemaking, the natural conclusion of the proceeding is the making of the rule
· Thus, P can't challenge the agency’s advanced notice of proposed rulemaking by saying that the agency has no jurisdiction to make the rule.  He must wait until the agency finally decided to make a rule, or finally decided not to make a rule.
· In an adjudication, the natural conclusion of the proceeding is the making of the final order
· When an agency files a complaint, this is not final.  No judicial review is available
· Rigid Doctrine

· The agency MUST complete the proceeding before P can get judicial review
· This is true for rulemakings, and adjudications (So Cal/FTC)
· Exceptions: Challenging the Initiation of Adjudication

· When Inaction is Final- Practical Finality

· When an agency makes it clear that it doesn’t intend to act, the refusal is final as a practical matter
· Recusal/Disqualification of the Decision-Maker

· When the claim is that the decision maker should be recused b/c of bias or prejudgment, this can be made outright.  
· Ripeness

· Sometimes, it is not good enough to wait until the end of one proceeding.  Sometimes, before P can get judicial review, he must wait until the end of another (subsequent) hearing to get judicial review
· Pre-Enforcement Review Presumption

· Presumption that you can challenge a regulation as soon as it is made (Abbott Laboratories)

· Exception: Test to Decide Ripeness Issues

· Congressional Intent:

· Look to the language of the statute to see if Congress intended to make the statute unreviewable at the pre-enforcement stage.  
· If the statute explicitly says otherwise, you can't get review until the second proceeding rolls around

· Silence doesn’t bar/rebut pre-enforcement review

· Balancing Test when the statute is Silent

· Fitness of the Issue For Review

· Legal vs. Factual/Discretion:

· If the issue is purely legal, its fit for review

· If the decision is factual, or involves application of agency discretion, this is less fit for review

· The decision MUST BE FINAL

· The agency must have taken a definitive position on the issue

· There has to be no doubt about the decision of the agency.

· Regulations regarding procedures/interpretive rules may or may not be enforced- these are not definitive. (Gardner)
· If the agency says “if you do this, we’ll do that”, not, “if you do this, we might do that”

· Balance of the Hardships

· If there are immediate consequences for the party, review should be immediate

· If agency says that if P does something, they MIGHT take action, this is not good enough.  There is no sense of immediacy

· How much hardship would it be for the gov't to not wait for judicial review

· Regulations that have to wait for a second proceeding, including regulations dealing with 

· Compliance

· Procedures

· Sanctions

· Other Similar Issues

· Regulations regarding primary conduct of P (i.e. daily conduct) are generally reviewable pre-enforcement b/c you can tell exactly what the agency is trying to do.

· Exhaustion of Administrative Remedies (§704)
· No one is entitled to judicial relief for a supposed or threatened injury until the prescribed administrative remedy has been exhausted.
· Cases under the APA- Generally, exhaustion not required(Darby)
· No exhaustion is required (a person doesn’t have to exhaust their appeals in the agency before going to an Art. III court), unless (Darby)
· Another statute requires it (not the APA)
· The agency has another rule that requires it

· This must be put in the agency’s regulations, explicitly.

· It must say that P has to take the appeal, and while P is taking the appeal, the agency will suspend its action (the regulations won't go into effect)

· Thus, it survives the finality test 

· Thus, the price for requiring appeal is that the agency has to suspend the finality of its decision

· The regulation or order won't take effect against P

· Cases not under the APA-Generally, exhaustion is required
· Someone is trying to raise an agency error as collateral grounds for what the gov't is doing to him in an enforcement proceeding/action.

· Exhaustion is required unless (McKart, McGee)

· The error is perfectly clear

· Its too late to bring the appeal

· The issue is purely legal AND

· The case is a criminal prosecution 
· When the gov't interests are small, and the person requesting appeal is huge, then the person should get immediate appeal

· Issue Exhaustion/Issue Preservation

· Normally, under the APA, P doesn’t have to take all his appeals in order to get judicial review.

· Different standard here:

· If everything needed is done to get judicial review, the issue now is when are you allowed to raise a particular issue when you have judicial review?

· Adjudications

· Normally, P can only raise an issue on judicial review that he himself raised below (to the agency)

· Exception: Social Security Claims

· These are supposed to be non-adversarial

· Rulemakings

· Normally, P can raise an issue on judicial review that SOMEONE raised during the rulemaking.

· P himself doesn’t have to raise the issue, as long as the issue was presented to the agency so they had an opportunity to address it.
· This does not prevent a claim from getting review, just a particular issue.  It doesn’t prevent you from getting forward, its about what issues you can raise once you get there.  

· Lack of Standing: Who is entitled to bring an action in an Art. III court?
· Who has standing?

· A person who was actually regulated by the agency

· An intended beneficiary of agency action

· Both individuals and organizations may have standing, but the tests are slightly different

· Individual Standing (ADAPSO)
· Injury in Fact

· The P must be able to show he has suffered an injury in fact

· He cannot sue only to claim that the law is wrong.

· If he wants to do this, he should file an amicus brief.

· This comes from Art. III of the Constitution: there is no case or controversy unless P has an injury in fact

· The injury must be (Laidlaw)

· Concrete and particularized

· Actual or imminent, not conjectural or hypothetical 
· UNLESS there is a citizen suit provision, which relaxes this test
· This can be a competitive injury:

· If agency doesn’t regulate someone else in the industry, it hurts P.
· Environmental cases- P must

· Show a reasonable concern that the challenged action will have adverse environmental affects.  

· P doesn’t have to show that he uss the affected area and are persons for whom the aesthetic and recreational values of the area will be lessened by the challenged activity 

· Congress cannot completely eliminate the Injury in Fact Test:

· Congress cannot assert in a statute that everyone has standing & it doesn’t matter if P has an injury in fact.

· Congress CAN manipulate this factor: (Defenders of Wildlife)

· Congress can manipulate the injury in fact requirement by creating a novel right

· Even if Congress creates a novel right (like giving everyone the right to request a certain document from an agency), the person still has to show some kind of underlying issue
· This is just relaxing this requirement
· E.g. Congress can create procedural rights for the P- it can give P the right to force the gov't to do an environmental impact statement, force the gov't to produce documents (under FOIA), etc.  The P will have injury in fact if the gov't refuses to produce the document, and he can show a plausible/reasonable reason why it matters to him.
· Causation (Worth v. Seldon)
· P must show that the injury he asserts is happening to him is b/c of what the agency has done- there must be a causal nexus between agency’s conduct and P’s harm

· Redressability 

· P must show that the relief he seeks, if he were to get it, would redress (undo) the injury he has suffered

· Arguably w/in the Zone of Interest Protected by the Statute

· This is an objective test- objective foreseeability

· If the statue would logically have the consequence of affecting a group of people, those people have standing to bring the case 

· No Direct Beneficiary Requirement:

· Congress does NOT have to consciously, subjectively, specifically mention an intention to protect the P who is suing, but if asked whether a certain group would be protected, Congress must have answered yes.

· A competitor is a foreseeably protected party:

· Ask, if under this regulatory scheme, will someone benefit if others are regulated?
· Exceptions: 

· If P’s interests are only marginally related or inconsistent with the statute, they are NOT w/in the zone of interest (Clarke)
· If P (or his group or interest) did not exist at the time the statute/rule was enacted, then he CANNOT be w/in the zone of interest. (Air Courier Conference)
· i.e. there is no way Congress could have objectively intended for P to be protected under the statute.

· This presumption is rebuttable by evidence that Congress definitely wanted to exclude a particular group. (Nat’l Credit Union Assn)

· Congress can Eliminate the Zone:

· Congress can get rid of the zone of interest test if it wants by putting in a citizen suit provision in the statute (Bennett v. Spear)

· A citizen suit provision says that everyone has standing to sue (so its not really getting rid of the test, its just applying it and intending to benefit everyone)

· Organizational/Associational Standing
· Organizations and associations can have standing to sue, if 
· The organization itself suffered an injury, OR

· Organization must show 

· Injury in fact

· This is objective- its not how much P cares about the agency decision or action, its an objectively demonstrable injury

· It was arguably w/in the zone of interest

· The organization is bringing the suit on behalf of its members and the members themselves would have standing to sue

· 3 part test: (UAW v. Brock):

· the members would have otherwise have standing to sue (individual standing)

· this means that a member has 

· injury in fact

· causation

· redressability

· w/in the zone of interests

· The subject matter of the lawsuit is germane to the relative organization’s purposes

· Would the members know that this is the kind of lawsuit the organization would bring?
· If members would argue that they don’t pay dues so that the agency will do what it is doing now, then its probably non-germane 

· The relief sought doesn’t demand individualized participation

· There would be a need for individualized participation if there is an action for damages, because everyone would be asking for damages in a different way and for a different amount.

· Standing for Agency Inaction

· When a P wants to bring suit against an agency for inaction, the rules above must still be met.
· Additional Requirements

· Intended Program of Inaction Required: (Lujan v. Nat’l Wildlife)

· P must show that there is an agency program of inaction, rather than just an assortment of inactions that are not related
· However, P can challenge any one particular instance of inaction that injured him (if he meets the standing requirements)

· Affidavits are Required: 

· P must provide affidavits for the specific injuries sustained

· If P is a member organization, P has to get particularized affidavits from its members

· Generalized Grievances

· Generally, its not an appropriate job for the courts to deal with political disputes between branches of the gov't
· There is a difference between claims where a lot of people share the grievance, and where everyone shares the grievance

· if everyone has the same issue, the Supreme Ct says take it to the political branches (unlikely there will be standing)

· if only a small group of people share the grievance, the court is more likely to extend standing
· Justice Scalia’s big picture

· Scalia had a distinctive vision of where the law of standing should go, and how it should be different from today.

· Scalia’s view of the unitary theory of the presidency- strong believer in this

· Scalia has a vision of how the law should be in standing as well- as in the unitary theory, he has been able to nudge the court in his way, but hasn’t gotten a majority vote.

· Big picture for standing:

· Standing is really for people who are regulated by agency- the “victims” of the regulation.  Standing should be designed to address excessive regulation by those who are regulated

· The notion of beneficiairies of regulation should have standing is seen as a mistake.  This is viewed by him as an issue of separation of powers.  If let beneficiaries have standing, then the courts are infringing on the Art II powers of the Exec Branch.  It’s the president’s job to make sure that the laws are faithfully executed.  If beneficiary goes to court, then court is making sure that the laws are being used right. (??)

· E.g. areas in which Scalia might have a hand in

· Tightening up on requirements of chilling causation and redressablility

· Some success, but its inconsistent.  The court’s cases on C & R are hard to reconcile.  Many commentators see many of the  C & R cases as result-oriented.  If a majority of the court would like to reach the merits, they will downplay the obstacles standing in the way.  

· In cases where court will rule in a manner that is conservative on the merits, more likely to reduce standing requirements.  (Creighton case is a good example- court takes a relaxed, expansive view of who had merits)

· Zone of interest

· How much evidence do we need that Congress intended to benefit you?

· Clarke case said you didn’t need any evidence, but in the Courier case the court seemed to say the reverse

· How strictly do we require P’s to submit affidavits to show that a particular P will be affected by a gov't decision want to challenge?

· Scalia has perceived tightening up these requirements that P claims injury in fact actually show that real individuals were actually affected by an agency’s decision that is challenged

· Challenge to agency inaction

· Scalia has been the most successful here.  Standing is hard to claim here.  

· Agenda also to restrict Congress’ role in manufacturing standing.  (can congress relax or eliminate one of the elements for standing?)

· Tried to push court on issue of generalized grievances

· Scalia has partial success here

