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IF, WHEN, AND WHY ADMINISTRATIVE AGENCIES ARE USEFUL

Executive Agencies ( created by Congress, not created or mentioned in the Constitution

· Under supervision of the President

· President appoints the head of the agency (with advice and consent of the Senate) and has a good amount of control over the agency

· Purpose is the implementation of statutes passed by Congress, through adjudication or rulemaking

Independent Agencies ( Less subject to direct control by the President; he has some influence but not as much (can’t hire and fire)

Congressional Control ( Congress funds agencies and controls the budget.

Judiciary ( Three ways that courts will exercise judicial review over agencies:

· APA:  Congress’ way of regulating how agencies behave

· Default rule on how agencies should behave

· Defines terms for RM & ADJ

· Gives courts a basis for reviewing an agency action

· Organic Statutes (the statutes that create the agency)

· Constitution

Benefits/ Costs of Agencies:
· Expertise - have many people with expertise to work on solutions/ issues

· Flexibility – can search out problems to solve and not just wait for them to come to them like judges

· Individual liberty to do what they want to do
· Agency created may be an independent voice to decide an issue rather than the actual parties involved deciding the issue (Dalton v. Specter)

· High costs

· Political accountability – can suffer from lack of pol. acc.

· But also gives the legislature the ability to pass the buck – I created this agency to deal with the problem (let’s the legislature at least have the appearance of addressing the problem)

Themes of Class:
· Whether agencies fit in our gov’t (as a 4th branch of gov’t?)

· What powers agencies can actually have and enforce

· Power of courts to ensure agencies act as they are chartered to do
Dalton v. Specter (1994)

· Naval base closures case – there were too many and cost too much money so Congress created a special commission to decide which bases should be closed
· Commission – 8 members appointed by the President with the advice and consent of the Senate

· The DOD Sec. reports to the commission
· Holds public hearings and prepares a report for final recommendation

· President then decides whether to approve or disapprove of the recommendation in its entirety; cannot pick and choose which bases he agrees should be closed

· If the President approves, he submits the list to Congress for disapproval only; thus, making it hard to undo what the Commission has does

· Respondents sought to enjoin the Sec. of Defense from carrying out the decision to close a particular base

· They argue that the President accepted procedurally flawed recommendations

· Holding:  No judicial review of President’s final decision.  Court held the decision was ultimately up to the President & thus, must be upheld.  This is an exception to the presumption of reviewability.
· Rehnquist for majority – President would have the power to shut the base anyway as the Commander in Chief of the military; court should not second guess the President’s decision regarding military strategy.

· Souter Concur – emphasis on what Congress has said; existence of specific timeline is evidence that courts should not be involved

THE CONSTITUTIONAL FRAMEWORK FOR ADMINSTRATIVE AGENCIES

DELEGATING “LEGISLATIVE” AUTHORITY

What provisions of the Constitution tell us there would be other actors who make decisions?

· Art. I, § 8 (Appointments Clause) ( President can ask Heads of Departments for suggestions; someone other than the President can make suggestions, rules, etc.

· Art. I, § 8, ¶ 18 (Necessary & Proper Clause) ( Power to invest authority in government or any department or officer thereof

· Art. II (Take Care Clause) ( Suggests that the President is not actually the actor but has authority to make someone else act

How much legislative or judicial power can be delegated to the agency by the legislature?
Aggrandizement ( One branch tries to take power from another branch and grant it to itself (giving itself too much power)
· Ex:  Congress tries to tell courts how to decide a case

· Ex:  Mistretta 

Encroachment ( One branch tries to reserve for itself power that belongs to another branch (being given too much power)

· Ex:  Dalton – Congress tells the President he can appoint someone and only fire him for certain reasons, thus limiting the President’s power to appoint and control executive official

Non-Delegation Doctrine ( Congress cannot delegate its responsibility to make laws

· Constitution specifically delegates that “Congress shall make all laws…”

· B/c Congress is the closer representative of the people and there must be bicameralism and presentment; Congress must make the hard decisions

· Intelligible Principle:  In order to delegate power to an agency, Congress must provide the agency with an intelligible principle of what to do

Indus. Union Dept., AFL-CIO v. Am. Petroleum Institute (1980) (Benzene)
· Statute – directing Sec. of Labor to issue rules requiring employers to protect their workers, “to the extent feasible,” from harm due to toxic substances in the workplace
· Agency decided to reduce the allowable benzene level to almost non existent, but did not determine what an actual safe level would be

· The level required expensive measures be taken to reduce the exposure to benzene

· Holding:  Rule struck down b/c the agency did not make all the findings required by the statute

· Stevens for plurality – agency had not found that the requirements would cure a “significant risk” in the workplace as Act required; rule is invalid b/c they did not find this threshold requirement
· Powell Concur - “feasible” means to do a cost-benefit analysis

· Rehnquist Concur – Congress did not intent for OSHA to have such broad authority, unconstitutional delegation of authority by Congress to the Sec. of Labor b/c there was no rationale for what “feasible” means & so too big a decision for DOL to make
· Marshall Dissent – “feasible” means technologically feasible; no need for cost-benefit analysis

· Compare to Mistretta – experts had experience with sentencing; here, OHSA provided less rigid guidelines for DOL to rely on
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Mistretta v. U.S. (1989)
· Congress created a Sentencing Commission to establish sentencing guidelines for most federal criminal offenses b/c there was a disparity in criminal sentencing
· Issue:  whether this was an unconstitutional delegation of authority by Congress to the Commission to structure the guidelines (an aggrandizement of judiciary’s power by the Sentencing Comm’n)

· Holding:  Upheld the statute b/c it had an Intelligible Principle to guide the agency’s decisions.  Court will only override Congress if there is absence of standards for the agency to rely on.

· IP – must provide some guidelines for agencies to follow or Congress will be giving up too much legislative power

· Here, the statute did not unduly strengthen judiciary – judiciary had traditionally been deeply involved in criminal sentencing & historical precedent for judicial branch RM and for individual judges to perform nonjudicial gov’t functions
· Here, did not unduly weaken either b/c fact that President could appoint judges to the Comm’n and remove them for good cause posed only negligible threat to impartiality of courts

· Scalia Dissent – Disagrees on delegation point; he thinks the statute is, in essence, creating a 4th branch of gov’t

Whitman v. Am. Trucking Ass’n (2001)

· Issues:  whether the Clean Air Act delegates legislative power to the EPA  (statute requires EPA to set NAAQS as “requisite to protect public health”; whether the EPA Administrator may consider the costs of implementation in setting national ambient air quality standards (NAAQS) under this Act (ct. says no)

· Holding:  An agency trying to limit its own power does not solve the delegation problem.  Thus, the statute here is unconstitutional delegation of legislative power.
· Court focuses on lack of intelligible principle set down in the statute

· Congress cannot pass the buck to agencies to make decisions, must give some guidelines

· Compare to Mistretta – in Mistretta, Congress had set out factors for agency to consider; here, there were no factors to consider

· Stevens v. Scalia – Stevens says Congress can delegate as long as there is an IP.  Scalia says no such things as a legislative delegation.

History Leading Up to Whitman

· Earliest cases consistently upheld delegations, by minimizing their significance.  

· Contingency Rationale (that certain conditions exist that trigger legal consequences specified in a statute):

· The Brig Aurora (1813) – Ok for Congress to delegate to President power to revive a previous statute granting trading privileges whenever he declared the fact that that country had ceased to violate the neutral commerce of the US

· Field v. Clark (1892) – Ok for Congress to delegate to President the power to impose retaliatory tariffs when foreign nations raised their duties on agricultural products.  B/c the suspension would occur upon a named contingency, the Act made the President an agent and not a policy maker.
· Court would claim that the legislative had the power to create agencies to Fill in the Details – Congress must establish the general outline of a regulatory program but may leave to the agency the authority to “fill up the details” (Wayman v. Southard):

· US v. Grimaud (1911) – Upheld power of Sec. of Agriculture to issue regulations, backed by criminal penalties, governing the use and preservation of the national forests

· Shift to Whether the Legislature had Provided Sufficient Standards to Limit the Scope of Agency Discretion
· J.W. Hampton, Jr. & Co. v. US (1928) – Congress gave the President the power to vary price duties for classes of imports according to change circumstances, to take effect as soon as within 30 days of the rule issuance.  Court said that if Congress had to continuously monitor the conditions and set the tariff act, they would never get anything done.  A permissible delegation must contain an “intelligible principle to which the agency must conform.”  Here, Congress just needs to lay down that the rates be just and reasonable considering the service given and not discriminatory.
· IP Used to Strike Down Delegations During New Deal
· Panama Refining Co. v. Ryan (1935) (Hot Oil case) – Act authorized President to prohibit interstate shipments of contraband oil.  Court found the statute gave the President no guidance as to the circumstances under which he should impose the prohibition and thus, struck down the statute as an overly broad delegation.

· Regulation also had serious procedural defect – had been issued without prior notice or opportunity for public participation.

· Important side effect – legislation passed that required agencies to publish decisions in Federal Register after this decision.

· ALA Schecher Poultry Corp. v. US (1935) (Sick Chicken case) – Statute authorized agency (acting on behalf of the President) to issue codes of fair competition for particular industries if the code tended to effectuate the policy of the Act.  Court struck down because of the lack of both substantive and procedural standards.

· There was no clear policy directive in the legislation & congressional statements seem to pull in different directions.

· Procedural – didn’t require trial-type hearings, or provide notice, a right to participate, or to judicial review to interested persons

· Carter v. Carter Coal Co. (1936) – Statute allowed an agency to set binding wage and hour standards (codes for the coal industry similar to those codes of fair competition in sick chicken case).  Struck down b/c overly broad delegation and also b/c the decision-making power was given to industry representatives instead of government officials

· Last case where the court invalidated a statute on the basis of the non-delegation principle.
· Modern Leniency of Court in Non-Delegation Cases
· Yakus v. US (1944) – Upheld statute that gave Administrator power to promulgate a system of wartime price controls that would be generally fair and equitable and effectuate the purposes of the Act.  Court said standards must be sufficiently definite and precise to enable Congress, the courts and the public to ascertain whether the Administrator has conformed to the standards proscribed by the Act.

· Fahey v. Mallonee (1947) – Upheld Act that delegated sweeping authority to bank regulators to provide for the reorganization, consolidation, merger, or liquidation of savings and loan associations.  The court emphasized the fact that there is external monitoring and control on the banking industry and has been for many years.

· Construction to Save the Statute
· Kent v. Dulles (1958) – Rather than invalidating the Act, the court may adopt a relatively narrow view of an agency’s powers to disallow certain behavior by the agency.  Here, the court said that the Administrator could not deny a passport b/c of the applicant’s political beliefs.  Clear Statement Rule – Congress must make it explicitly clear it wants a certain meaning before the court will just assume that meaning. 

· Amalgamated Meat Cutters v. Connally (1971) – Upheld a statute that granted President broad authority to set limits on wages and prices throughout the national economy.  With various safeguards and limitations in place, the court was convinced that the statute, taken as a whole, provided adequate means by which the public, Congress, and reviewing courts could check the agency’s exercise of delegation.
· Thus, the delegation doctrine requires a court to examine whether a statute contains an IP on its face and the total system of controls, both substantive and procedural, that limit agency power.
· Touby v. US (1991) – Upheld statute that gave AG power to summarily issue a temporary scheduling order which imposed strict regulatory controls on newly invented designer drugs.
· Court said that the limitation in the Act on judicial reviewability only barred judicial review on preenforcement challenges to scheduling orders, but that a person could still attack the validity of the order as a defense to a prosecution.
· Loving v. US (1996) – Upheld a statute that authorized the President to prescribe a list of aggravating factors that would support capital punishment in court-martial prosecution (for military courts-martial in imposing the death penalty).  The statute was merely delegating a power to the President that he already has as the commander-in-chief.
· Examples from the handout:

· Congress authorizing Fed. Power Comm’n to set just and reasonable rates for the sale of natural gas (no defn. of just & reasonable).  Ct. upheld.

· Hot oil case analogy – most problematic; probably the ONLY one court would strike down ( Congress did not specify what circumstances would justify the exercise of the President’s authority.

· Ct. even upheld congressional grant of power to FCC to grant licenses to radio broadcasters when justified by the “public interest, convenience, or necessity.”

· Smith thought this one was most troubling.

· Today, question is what power has Congress delegated (rather than whether Congress has given away too much power).
DELEGATING “JUDICIAL” AUTHORITY – Congress has the power to delegate judicial power to agencies.
Crowell v. Benson (1932) – established Congress could give agency power to adjudicate cases that deal with public rights (did not answer question for cases involving private rights (gov’t not a party) – typically must use Art. III courts, but can transfer some cases to agencies depending on the suit)
Commodity Futures Trading Comm’n v. Schor (1986)

· Dispute between commodities broker and his customer; one case brought in CFTC and other in District Court; parties agree to drop action in District Court

· Issue:  whether CFTC can adjudicate both the initial claim and the state (contract law) claim 

· Holding:  Yes.  When Congress selects a quasi-judicial method of resolving matters that could be conclusively determined by the executive and legislative branches, the danger of encroaching on the judicial powers is less than when private rights, which are normally within the purview of the judiciary, are relegated as an initial matter to administrative adjudication.
· 3 Factors used in determining agency’s judicial authority:

· Attributes of judicial power
· Judicial review of agency decisions

· Facts – review substantial evidence

· Law – review de novo

· No ancillary powers – jury trials, habeas corpus

· Narrow subject matter; particular area of law

· Enforcement – agency doesn’t have this power; its decisions are only enforceable in federal courts

· Origins and importance of the right to be adjudicated
· Public right?  Brennan Dissent – thinks this should be the only factor.

· Not in this case.

· Is it a Congressionally created right (rather than a Constitutional right or a common-law right)?

· Not in this case.  To mitigate these, O’Connor points out that there is concurrent jurisdiction in federal court (could have been brought there as well).
· Concerns that drove Congress to depart from Art. III courts
· Concurrent jurisdiction

· Expertise and efficiency in area of law

· Burdens on federal courts

· Counterclaim allowed in interest of judicial economy

· Brennan Dissent – Thinks this decision is bad for the administrative state and that the parties should not have been able to adjudicate these claims at all

DELEGATING “EXECUTIVE” AUTHORITY 

The Appointments Clause (Art. II, § 2, ¶ 2) sets 2 tiered system.  The President appoints principal officers with the advice and consent of the Senate.  Then, the Senate either confirms or rejects the nomination.  Congress can give the power to appoint inferior officers to the President, the heads of departments, or courts of law (Congress can effectively cut the President out of the loop, limiting his power).

Question then becomes whether an officer is principal or inferior.

President’s Appointment Power
Morrison v. Olson (1988)

· Ethics of Gov’t Act authorizes a federal court of appeals to appoint a special prosecutor (independent counsel) to investigate allegations of wrongdoing by high officials
· Court upheld the statute, finding the independent counsel an inferior officer who could be appointed by one of the courts of law rather than the President

· Ct. did not lay down a general test for identifying an inferior officer, but relied on following factors:

· She was removable by AG for “good cause”

· Limited duties, jurisdiction, and tenure (end at conclusion of case)

· Scalia Dissent – this will take away the loyalty of executive officers
President’s Removal Power
Myers v. US (1926) – Congress cannot limit the President’s removal power without violating Art. II

· Pres. tried to fire postmaster; Congress tried to tell him he couldn’t without advice & consent of Senate

· Pres. needs power to fire to be able to fulfill his constitutional duty to take Care the Laws be faithfully executed

· Congress tried to give itself the power of removal over President’s power of removal (aggrandizement) instead of limiting the President’s power to remove for specific reasons

Humphrey’s Executor v. US (1925) – Ct. limited the power it has established for the Pres. in Myers & upheld the restriction Congress placed on President’s removal power b/c here, Congress was establishing criteria rather than taking away power as in Myers
· Roosevelt tried to fire FTC Chairman b/c he didn’t agree with some of the New Deal programs

· Court held that the statutory removal-for-cause provision was a constitutionally proper limit on the President’s removal power.
· Court attempted to decide removal power based on whether officer was purely or quasi-executive/ legislative/ judicial; but, this analysis was explicitly abandoned in Morrison v. Olson
First question is it okay for Congress to limit the Pres.’s power in that situation?
Second question is whether there is cause to fire? Assuming Pres. has the power to fire, when do the circumstances exist when he can?
· When he is acting outside of his power, exercising power he does not have, this would be an abuse of his power ( when an officer is acting outside of the power Congress granted to him.
· What about when the officer is acting within his power, but Pres. doesn’t like what he’s doing?
· Does not always constitute cause when the Pres. says he disagrees with the officer’s power.

· If doing something that is not necessarily outside his power/ duty, but that act is criminal, this is cause to remove.
· Firing b/c Pres. wants to prove a political point ( usually Congress restricts the power of the Pres. to fire for this reason.  Still, politics itself may act to restrain action.
· Actually very little case law itself on what constitutes cause.

· Ex:  President would not be able to fire FCC Chair for refuses to revoke a license granted to TV station b/c he thinks the TV station runs programs tat are depraved.

· Ex:  Congress cannot interfere with President’s order to AG to deny asylum and order deportation b/c President is worried about straining relations with Russia.  President has the power to do basically whatever he wants in foreign affairs so President could probably fire AG here without Congress stopping him.

· Ex:  IRS Comm’r can be fired by President at his will and Congress cannot stop him.

· Other than AG & IRS Comm’r, President typically is limited to firing for good cause or statutes creating the agencies are silent on the issue.
LEGISLATIVE CONTROL OF AGENCIES

INS v. Chadha (1983)
· Congress had created the Immigration and Nationality Act which allowed a decision by the AG suspending deportation of alien to be nullified by vote of either House of Congress (reserving the power to itself to veto the suspension).
· Court held that the one house veto violates bicameralism and presentment (Art. I, § 7 of the Constitution).
· Congress took action that had the purpose and effect of altering the legal rights, duties, and relations of persons, including AG, Executive Branch officials, and Chadha, all outside the legislative branch.

· Congress can delegate legislative authority to the Pres., but when delegates to itself, it must have participation of the Pres.

· White Dissent – Not concerned with order.
· Without legislative veto, if Congress does not like how the Pres. enforces the law, they can either deny money, or change the law.  Then, Pres. can veto their new legislation and Congress needs 2/3 majority to change law.

Congress cannot make appointments to the agencies itself (Buckley v. Valeo), but it can set qualifications for various offices.
Bowsher v. Synar (1986)

· Statute re: balancing budget.  Congress sets yearly limits and the Comptroller General decides what to cut.  CG is appointed by the Pres. with the advice & consent of the Senate, and removable only by Congress.

· Congress has no power to remove agency officials.  The powers vested in the CG violate the Constitution – CG is a legislative officer, but might be required to perform executive functions in his role under this Act.  He cannot carry out those responsibilities under the threat of a congressional ouster. 
· Gramm-Rudman-Hollings Act would require CG to make across the board reductions in the federal budget if Congress and the Pres. could not agree on policies that would hold federal budget deficits down to a specified target figure

· Congress cannot remove an executive official except for impeachable offenses.
· This holding ensured that one or more elected officials would ultimately be accountable for making the political choices about how much to fund various programs.

· Stevens Concur – Congress would not do this work itself and so should not delegate it to the CG, a legislative official.

· White Dissent – the court is taking the Constitution out of context.  Congressional removal power serves to make the CG independent.

· Bottom line:  Congress can delegate boundless discretion to agencies, but it cannot delegate legislative powers to someone over whom it exercises some control, even if it is delegating its own power.
Clinton v. NY (1998).  Line Item Veto.

· Statute gives the Pres. the power to carve out certain portions of a bill after it has been passed with restrictions:  1) Discretionary spending, 2) New direct spending, 3) Limited tax benefits.

· Guidance:  

· Considerations Pres. must consider:  Legislative history; purposes of the Act; and other relevant information and must determine:

· Determinations:

· Will it reduce the federal budget deficit

· Will it impair essential gov’tal functions

· Will it harm national interests

· Then, he must transmit the special message to Congress

· Holding – Court held the statute unconstitutional.  It does not follow the constitutional framework for passing a statute.  After all this, the Bill is no longer the text that Congress approved.

· This is similar to if X, then make up your mind what to do instead of if X, then Y ( troubling b/c it transfers the true power of the legislature.

· Court comes close to saying it is an unlawful delegation, but limits its holding.

· Kennedy Concur – SOP issue; worried about individual liberties and protections.

· Scalia Concur in part & Dissent in part – Finds it as an executive function.  Does not violate the Presentment Clause; real issue is whether Congress’s authorizing the Pres. to cancel an item of spending gives him a power that our traditions show must reside in the legislative branch.

· Breyer Dissent – Attacks the textual argument of the court; mini-bill theory.

Ex:  Congress creates a bizarre structure for overseeing airports in DC.  What are ways to attack the decision?

· Chadha ( Lack of presentment; 

· The action taken by the review board must be legislative for Chadha to apply; Test is whether something alters the legal rights and duties of those outside the legislative branch – this is an easy test to satisfy (can characterize anything as legislative).
· Morrison ( Appointment problem for Board of Review

· Can Congress vest appointment power?  Test is whether its an inferior or principle officers.

· Myers & Bowsher ( Removal challenge

· Who has authority to remove members of the board (the statue doesn’t mention removal authority)?

· If Congress had the authority to remove officers that have executive power, there is a removal problem (violates Myers and Bowsher – CHECK THIS OUT!)

· Schor ( SOP problem b/c they are allowed to delegate to the CFTC?

· What is the limitation on Congressional authority to delegate judicial power?  Test is whether it is judicial business being done – if so, then must be taken to Art. III court.

THE EXERCISE OF ADMINISTRATIVE POWER
THE FUNDAMENTAL PROCEDURAL CATEGORIES
Rule-making v. Adjudication

Londoner v. Denver (1908) – Hearing may be constitutionally required for agency adjudication
· Denver made improvements on land and wanted to raise property taxes for those who benefited; City did not provide notice and held no hearings for the landowners

· Ct. held that the city had to afford each landowner a hearing- when a small, individually-identifiable group of people impacted.  Agency can not do something to affect property without a hearing b/c they are not elected; legislature can raise taxes w/o hearing b/c they are elected.
Bi-Metallic Investment Co. v. State Bd. of Equalization of Colorado (1915) – No hearing constitutionally required for agency RM
· Ct. held that across the board increase in property taxes was not a violation of due process.
· A large number of people were affected; it would be too burdensome to have hearings for everyone.  Political process is the alternative.

· This doctrine- limiting due process rights in RM – has been repeatedly reaffirmed in modern decisions.

· Distinguished from Londoner- small number of people affected there; exceptionally affected; on individual grounds
Despite the fact that these cases are examples of ADJ & RM, they provide little guidance on the difference between ADJ & RM.  But, take the two cases together and see factors that emerge that may help determine whether a hearing is required (factors that we came up with, not laid out by the court):

· Who makes the decision

· Who is affected by the decision – general facts about the population that decision is based on v. particularized facts specific to that person
· Prospective v. Retrospective – legislation looks to the future (rules) v. judicial inquiry looks to the past (orders)

· Making law/policy v. Applying law/policy

Agencies:  1) Issue Rules; 2) Adjudicate Conflicts

APA ( Designed to be a statutory framework for what agencies can do
· An indication to courts that Congress intended agencies to have certain powers

· APA distinguishes b/t RM & ADJ by defining RM and then, stating that everything else is ADJ

· Draws the distinction b/t whether the decision has prospective or retroactive effect

· § 551 Definitions

· (4) Rule – the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency and includes the approval or prescription for the future of rates, wages, corporate or financial structures or reorganization thereof, prices, facilities, appliances, services or allowances thereof or of valuations, costs, or accounting, or practices bearing on any of the foregoing;
· (5) Rule making – agency process for formulating, amending, or repealing a rule;

· (6) Order – the whole or a part of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, of an agency in a matter other than RM but including licensing;

· (7) Adjudication – agency process for the formulation of an order

· § 553 Informal RM
· Sets out three requirements of RM:  1) Notice – published in Federal Register (b); 2) Opportunity for interested persons to comment/ participate (c); 3) Statement from the agency on what the rule actually is (notice, this means, cross examination, discovery, impartial judge, etc. not required here)
· When a statute requires the rules to be made on the record after opportunity for an agency hearing, then § 556 & § 557 apply instead of this section ( i.e., § 556 & § 557 apply to Formal RM
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Vermont Yankee Nuclear Power Corp. v. NRDC (1978)
· The court cannot impose additional procedures on an agency beyond those in the APA, constitutional constraints, or extremely compelling circumstances; Congress intended that the discretion of agencies determine what additional procedural devices be employed
· Statute requires utility to obtain two permits from agency for construction of nuclear plant; Agency was authorized to use informal RM in issuing this kind of rule, but it had voluntarily held an oral hearing at which witnesses were questioned by agency representatives.  DC Circuit held agency violated due process b/c it did not allow sufficient cross-examination & discovery; S. Ct. reversed.
· Except in extremely rare circumstances, courts may not force agencies to utilize RM procedures beyond those prescribed in the APA or other statutory or constitutional provisions

· Courts still have the ability, of course, to engage in rigorous review of the substance of agency RM activities (“hard look” review)

· Note: APA is a minimum and, thus, it does not displace other statutes.  If another statute requires more than the APA, then agency must follow that other statute.
FORMAL ADJUDICATION

Requirements of APA:

1. Notice of the specific charge (§ 554(b))

2. Ability to present evidence (discovery to some degree) (§ 556(d))

3. Right to cross-examination (§ 556(d))

4. Impartial judge (§ 554(d) & § 556(b))

5. Counsel (§ 555)

6. Opportunity for argument (to shape the facts as best we can) (§ 556(d))

7. On-the-record (§ 556(e))

8. Statement of the decision (§ 557(c))

9. Review; appeal opportunity (§ 557(b))

FTC v. Cement Institute (1948)

· Cement carriers accused of multiple basing point system of pricing, which is against fair competition; FTC previously issued public reports and given testimony in Congress concluding that this system violated antitrust laws (Respondents claim impermissible bias)

· Ct. upheld the agency order against Institute.  Congress’ very purpose has been to establish an expert agency which could engage in both reporting and adjudicative functions.
· Court was also concerned that a rigid approach to disqualification would mean that no administrative tribunal would be able to adjudicate the case ( “rule of necessity” – an adjudicator should not be disqualified if the case could not be heard otherwise

· Unlike Art. III courts, agency is both the prosecutor and the decision-maker

Armstrong v. CFTC (1993)

· Court held that agency decision did not comply with § 557(c) of APA ( stating that the ALJ decision was “substantially correct” was insufficient adoption of the opinion by the agency; ambiguous affirmance and vacation of theory which results in the absence of findings

· Summary affirmation of all or part of an ALJ’s opinion must leave no guesswork regarding what agency adopted.  Agency must either affirm ALJ decision completely or write its own decision
The Problem of Ex Parte Contacts ( arise more frequently in agency proceedings than in court trials.  One reason is that the bulk of agency decisions are made through informal action, or through public proceedings like notice-and-comment RM where ex parte contacts may be not just permissible but affirmatively desirable.
· § 557(d)(1) – prohibits any interested person outside the agency from making, or knowingly causing, any ex parte communication relevant to the merits of the proceeding to any decision-making official (acts as a significant constraint on political intervention into formal ADJ by the legislative and executive branches)
· Also prohibits someone from inside the agency from influencing the decision-maker

· When an ex parte communication occurs, the APA requires that it be placed on the public record

· Professional Air Traffic Controllers Org. v. FLRA (1982) – court found ex parte contact was illegal but did not overturn the FLRA’s order b/c the discussion of PATCO’s situation had been brief, the labor leader had made no threats or promises, and the conversation had not affected the outcome of the case

· Portland Audubon Society v. The Endangered Species Comm. (1993) – court remanded case in which ex parte contact by White House aides had allegedly induced agency to allow logging by timber companies in Oregon forests, despite risks to a species of spotted owl

· In effect, the court is finding that the President is subject to § 557(d)(1)’s prohibition against ex parte communications

· Pillsbury Co. v. FTC (1966) – FTC remanded antitrust case to ALJ for further hearings; several senators were critical of the ruling at a congressional oversight hearing shortly afterwards; 

· Chairman disqualified himself when case returned to commission, but court still held that entire agency was disqualified

· The congressional pressure had so interfered with the agency’s process of decision that the respondent could not get a fair hearing

· The Pillsbury doctrine, codified in § 557(d), has become well established

INFORMAL RM- the default rule; formal RM is the exception and it requires a discussion on the record with a hearing
§ 553 ( Requires notice, comment, and a concise general statement of basis & purpose

· Notice § 553(b) – rules published in the Fed. Register (unless individual is personally served or has actual notice)

· Before an agency considers giving notice of a rule, it must:

· Determine whether a rule is needed

· Collect data; do studies

· Determine whether the rule is feasibly enforceable

· Determine whether the agency can expect compliance

· Determine whether there will be resistance to the rule

· Consider political constituencies

· (b) lists what needs to be published in the FR ( (1) a statement of time and place and nature of RM proceedings; (2) reference to the legal authority under which the rule is proposed; (3) “either the terms or substance of the proposed rule or a description of the subjects and issues involved”

· (3) seems to be saying that the agency can just list the subjects it is considering rather than specific terms – courts have tended to ignore this section, saying that it would be unfair to read it this way

· Comment § 553(c) – opportunity for those interested to comment

· Concise General Statement on Rule’s Basis & Purpose § 555(c) – why the rule is being promulgated; does not have to be long
· Due Process ( APA allows for notice and comment but does not go as far as Londoner (no right to a hearing or direct notice)
· Exempt from § 553:

· Military & foreign affairs functions

· Matters relating to agency management or personnel or to public property, loans, grants, benefits, or contracts

· Also, when agency for good cause finds that notice and public procedure are impracticable, unnecessary, or contrary to the public interest
NRDC v. EPA (2002)
· This was a challenge to the notice given b/c the final rule that was announced did not emerge from the notice that was given.  

· The court found the notice and comment period that the EPA was inadequate b/c it did not afford interested parties the opportunity to comment ( the standard for deciding whether a rule had proper notice is whether interested parties reasonably could have anticipated the final RM from the draft
· The final rule must be a logical outgrowth of the proposed rule on which the agency solicited comments (Chocolate Manufacturers Ass’n v. Block – HO #7)

· Courts are only concerned when agencies adopt the exact opposite of what they give notice about; if Congress does this, then it’s ok
US v. Nova Scotia Food Products Corp. (1977) 
· FDA issued rule that governed smoking of all fish; the rule was a problem for whitefish b/c it destroyed it to cook it at that high a temperature
· Court found the FDA in violation of the APA b/c:

· The record was inadequate b/c they failed to make a key scientific study available to potential commenters

· Statement of basis and purpose was not adequate b/c it did not address possible alternatives - it did not deal with commercial feasibility; the industry had alternatives and it did not acknowledge why the standard was the way it was

· Basis factual assumptions underlying a proposed rule must be made available for comment by interested parties ( now a principle that is regarded as implied by § 553(b)
· In an enforcement action, the court must rely exclusively on the record made before the agency to determine the validity of the regulation
· While the agency need not discuss every fact or opinion included in comments, to make judicial review meaningful it must enable the reviewing court to see (1) what major issues of policy were ventilated; (2) why the agency reacted to them the way it did
Vermont Yankee/ Nova Scotia - VY said ct. are not allowed to tell agencies to do more than APA tells them to do; is NS still good law or did Vermont Yankee overrule it?

· Precedent:  VY simply says that the court cannot require the agency to do more than what the APA tells it to do; 

· NS says that if an agency reads § 553 to provide meaningful comments, then VY is satisfied

· Agencies have created this norm that scientific evidence should be disclosed – court has never directly decided issue whether an agency must make its studies available to interested commenters, but agencies do it anyways most of the time ( simply easier to comply even if courts have no authority to force agencies to comply
· Policy: NS cannot be read to mean that the agency has to take every single comment by the public into consideration (slippery slope- too many comments; comment period would never end)

· NS is confined to the small population who is affected by this particular RM dealing with whitefish

· Text:  VY would support that § 553(c) requires agency to take scientific evidence into consideration, but does not require that the agency share the evidence with interested parties (in VY, Ps wanted cross & discovery, but these are not required by APA); Also, Congress specifically provided for informal RM in § 553 to avoid having to have on the record decision-making in every instance
· NS would reply that you have to know what it means to comment; the opportunity to comment is rendered meaningless if the agency ignores the comments; Also, must remember § 706 – a court is supposed to review agency action that is arbitrary, capricious, and abuse of discretion

· Besides, the APA requires that the agency review the whole record to make its decision and make it available to the public
Independent US Tankers Owners Committee v. Dole (1987)

· Sec. of Transportation issued a rule that allowed tankers subsidized to work in foreign transport to be used in domestic trade if they repaid their subsidy. 
· Challenge- rule was arbitrary and capricious

· Holding: General explanation of the rule was inadequate; rule is A/C and therefore invalid.  Did not adequately address (although it does offer an explanation):
· Concern with national security
· Whether it leaves an American Merchant marine that can bear a substantial portion for US commerce and import/export
· Concise general statement must indicate major issues of policy raised in proceedings and explain why the agency decided to respond to issues as it did in light of the statutory objectives that the rule must serve
HBO v. FCC (1977) 

· Court held that once an agency gives notice it is making a rule, then it can no longer have any ex parte contacts (before the formal announcement of the rule, ex parte contacts are ok)
· Court has since deviated greatly from this rule to a more lenient one regarding ex parte contacts (and in fact, encourages them)
United Steelworkers of Am. v. Marshall (1980)
· Courts are very lenient in permitting agency heads to consult freely with their own staffs
· Contacts were between OSHA and some consultants it hired to analyze the record of a RM proceeding establishing permissible levels of worker exposure to airborne lead
· Nothing bars staff advocate from advising the decision-maker in setting a final rule (also VY militated against additional procedural requirements)
· Held consultants as the functional equivalent of agency staff, even though the consultants had earlier appeared as witnesses in the proceeding
Sierra Club v. Costle (1981)

· Ex parte contacts during informal RM are not only permissible, but affirmatively desirable

· Thus, the President meddle in and have an influence in informal RM
· Agency still has to justify its decision on the basis of the comments made and it has to respond to significant concerns raised by the commenters
· Contacts were between EPA and coal-fired power plant industry representatives regarding rules governing air pollution
· No risk that agency will be influenced by undisclosed information b/c the underlying statute required EPA to justify its rule on the basis of a publicly available administrative record
EVEN-MORE-INFORMAL RM
General statements of policy- speaks prospectively about how an agency plans to proceed in the future; gives possible options of how it might proceed in light of new interpretations; do not have the force of law
· These are distinct from substantive rules/legislative rules b/c require notice and comment but interpretive rules do not
· Substantive rules ( has the force and effect of law; people have to follow it; if it were offered in litigation against you, it would be clearly binding on you
· Interpretive rules ( is fairly encompassed in set statute or rule itself; if it is offered during litigation to prove you’ve done something wrong, you may or may not be held accountable b/c does not have the force of law
· Handout # 8 Ex:  Was the agency was required to go through the notice and comment period?
· What type of effect does the new rule; letter; statement have on the people targeted by the rule – does it impose new rights & duties?
· GE v. EPA – if reasonable person would conclude it is legally binding (has the force of law), then it can be interpreted as a new rule
· If you are changing, modifying, etc. on a pre-existing policy, you have to go through notice & comment; but if new interpretation is merely providing guidance for an old rule, you can probably just do it
· Ex: ATAA v. FAA – “Whitlow” letter was FAA’s interpretation of its own regulation & does not impose “new rights or duties” and, therefore, does not require notice and comment period
· How does the agency interpret it’s own rule (as binding or not)?
· And, if agency’s own view of what they issue is that it has binding effect, then this is important in determining whether a court will see it as binding on an individual; thus, requiring notice & comment
· Does the rule seem to give broad discretion to the agency to enforce/ carry out its objectives?  
· If so, the court will more likely read it as being towards the substantive end of the spectrum (ex: if language reads agency may “reasonably require” – there is broad discretion for agency to determine what is reasonably required)
· Did the agency invoke the good cause exception?
· Agency can only invoke this as justification for no notice and comment period: (1) where it would be impracticable; (2) against public interest; or (3) unnecessary.
· Ex: Baby Doe case (parents refused to consent to surgery and baby died; agency issued final rule w/o notice & comment that Rehabilitation Act required hospitals not to discriminately care for handicapped infants) – court eventually found the exception does NOT apply 
· One problem was that gov’t first tried to argue that the “interim final rule” did not have the force of law; then tried to argue that it did, but that good cause exception applied b/c babies were dying
· In practice, when a court upholds an agency rule under good cause exception, it will often state that rule only exists as long as emergency situation exists and then require notice & comment period afterwards
FORMAL RULEMAKING
US v. Fla. East Coast Rwy. Co. (1973) – created a strong presumption in favor of informal rulemaking - limiting due process rights in rulemaking by finding evidentiary hearings unnecessary in ICC proceeding to set uniform nationwide rail charges

· Facts: Interstate Commerce Commission gathered data, presented it to Congress in a hearing, and then issued an interim report on its plan to adopt incentive per diem charges on standard boxcars; 2 RR Cos. requested hearings and were denied

· Issue:  Whether the words “may, after hearing” in the ICA trigger a hearing requirement subject to § 556 & 57 of APA, or is it just subject to § 553?

· Holding: Hearing not required b/c the language of ICA which reads “after hearing” does not rise to level of § 556 & 57 hearing requirement, but is instead governed by § 553
· Thus, notice and comment will suffice, but a statute does not have to track verbatim the language of the APA, “on the record after opportunity for an agency hearing”

· Actual words of “on the record” and “after…hearing” are NOT terms of art; thus, they do not automatically trigger a hearing requirement

· A clear expression of congressional intent is necessary
· Ex: Handout 9: After Fla. East Coast Rwy., which of the following trigger formal RM procedures?

· Precise § 553(c) language, “on the record after opportunity for an agency hearing” ( Yes

· Precise § 553(c) language or something similar ( probably but not necessarily; depends on what the reg. actually does

· Congress intends that rules for an agency should be made according to APA’s formal RM procedures ( MLTN

· But, § 556(d) still provides the out – if written submissions do not prejudice the party, the agency may adopt procedures for all or part of the evidence to be submitted in written form

· Congress by statute grants agency RM powers concerning subjects for which formal hearings would be useful & fair, and provides agency must hold a hearing ( not necessarily; depends on what the regulation does

· Congress by statute grants RM powers concerning subjects for which formal hearings would be useful & fair ( definitely not; does not matter that hearings would be useful & fair, if Congress does not require a hearing in the language, then courts will not require one

INFORMAL ADJUDICATION
Seacoast Anti-Pollution League v. Costle (1978)
· Facts: NH Public Serv. Co. wanted a permit exempting them from EPA standard which, under FWPCA, is granted if Co. can demonstrate after a hearing that EPA standards are too strict

· Issue: whether formal ADJ requirements of APA (§ 556 & 57) are triggered for proceedings held pursuant to FWPCA even though both statutes provide for a public hearing but do not state that they must be on the record

· Note: § 554 applies here and not § 553 b/c this is not a rule that is being promulgated but an agency process for formulating an order; & FWPCA § 316 is a licensing under § 551(6), triggering § 554

· Holding: Agency must hold hearings even though the exact words “on the record” were not in the statute.  This is exactly the type of quasi-judicial proceeding for which the ADJ procedures of the APA were intended b/c only the rights of the specific applicant will be affected and it is not general policy making.

· Administrator can solicit and rely on evidence provided from outside the record of decision, but the opportunity to submit written documents does not constitute a hearing
· § 556(e) requires that decision-maker rely only on the “exclusive record for [his] decision,” including the transcript, exhibits, and other formal filings; but he cannot rely on additional, nonrecord evidence from a technical review panel for the decision

· Here, the technical review panel established to assist the administrator in reviewing an initial decision involving the thermal pollution that would result from the proposed reactor had not merely analyzed the record, but rather had supplemented it with additional scientific material which should have been introduced as evidence
· Note: compare with RM – RM is not required on the record unless statute specifically states so, but ADJ is required on the record unless statute otherwise provides (supported by legislative history and its treatment in the courts) – reverses Fl. E. Coast Rwy. in adjudication context
Chemical Waste Management, Inc. v. EPA (1989)
· Use of a “public hearing” requires a formal APA ADJ only if the hearings in question could lead to a civil penalty or interference with the right to continue operations
· Holding:  no longer a presumption of formal for ADJ; must do Chevron analysis (give deference to agency and determine if agency interpretation of statute is reasonable) – court concludes here that it is

· This means that informal ADJ will take place if the agency decides it should – the agency gets to say what “after a hearing” means and when it triggers formal ADJ so long as Congress has not provided for it explicitly
Pension Benefit Guaranty Corp. v. LTV Corp. (1990)

· This case says the same thing for ADJ as VY did for RM – if you are on the informal side of the chart, the court cannot just make up requirements for agencies beyond the APA
· Issue: whether APA requires the same procedures for informal ADJ as it does for formal

· Holding: No, as long as agency follows minimal requirements of § 555, the court cannot impose additional requirements; VY’s approach to the APA applies to cases of informal ADJ
CHOICE OF POLICY-MAKING MODE
· APA does not tell agency whether to implement rules/regs. by RM or ADJ.  In choosing the most sensible way for agencies to proceed, agencies will look at a few different factors: fairness, efficiency, quality, and political accountability

	
	RM
	ADJ

	Fairness
	Seems more fair; Countervailing argument: May not be as fair to smaller number of individuals who are most adversely affected; Also, making a rule as a slap on the wrist for the person violating it may not be punishment enough for what they did; 

[Provides affected parties with clearer notice of what conduct is permissible; avoids the widely disparate temporal impact of agency policy decisions made through ad hoc adjudication; allows all potentially affected segments of the public to participate in the process of determining the rules that will affect their lives]
	More unfair (but could argue they should have known through initial run in with agency what agency wanted); 

Countervailing argument:  May just be better to have an adjudication in some situations b/c small number of persons involved may demand an adj.

	Efficiency
	Seems more efficient b/c you don’t have to relitigate every time you bring an enforcement action against someone; Countervailing argument: May be more difficult to actually set the rule b/c have to go through certain steps and procedure to set up rule; 

[Avoids needless cost and delay of finding legislative facts through trial-type procedures; eliminates the need to relitigate policy issues in the context of disputes with no material differences in adjudicative facts; yields much clearer rules that can be extracted from a decision resolving a specific dispute]
	Maybe less efficient b/c each time, car manufacturer can say they didn’t see that as the rule; Countervailing argument: May be easier to set a rule or policy through adjudication (by taking a relatively small action to establish a policy)

	Quality/ Policy
	Focus on true reason and meaning behind policy makes for better quality;

Countervailing argument:  But might get a worse rule b/c perhaps the agency is captured by the individuals affected by the bill (e.g., auto manufacturers) who set the rule their way; 

[Invites broad participation in the process by all affected entities and groups and forces agency to focus on broad effects of its policy rather than idiosyncratic adjudicative facts, p. 565]
	Sometimes fact specific nature of it may mean that policy (meaning of the policy and reason for it) is detracted from by focus on specific facts;

Countervailing argument: Sometimes having fact specific inquiry makes it better b/c you see how rule responds to specific individual situations (more nuanced may be better quality) 

	Political Account-ability
	Congress & Pres. can bully ALJ all they want, in context of ex parte contacts ( but the point of this is to enhance political accountability b/c we can decide to vote for Congress or Pres. on basis of how they force agencies to make policy decisions; Notice to world at large and opportunity for everyone to comment and to extent we have political actors, they are the ones we vote for
	Easier to bury a policy jmt. in an adjudication b/c you can always say that you are only deciding the case on the facts given and not setting policy, although all car manufacturers are sent a message; Of course, hauling a biggie into court will be in the news media and increase public attention, so will be made accountable


** Question for the courts is often whether the agency has a choice in how to proceed, but courts do not decide how the agency should proceed.
Some basics:

· Policy – RM if issue affects an entire industry; ADJ if the facts are going to change over time

· Efficiency – RM if there are going to be multiple challenges to it; ADJ if more challenges seem unlikely b/c it is precedent setting

· Political Accountability – RM gets more attention of the legislator if its bungled, but ADJ gets more attention of the legislator in general

· Fairness – RM if it is equal across the board; ADJ if it applies retroactively
SEC v. Chenery Corp. (1947) – a reviewing court may only affirm on the basis given by the agency for the rule b/c only the agency has authority to make discretionary determinations that Congress has delegated to it; agency must decide whether to proceed by RM or ADJ
· Chenery I – S. Ct. remanded an SEC order disapproving a corporate reorganization plan b/c the SEC had reasoned from an incorrect legal premises
· Ct. indicated it might uphold SEC’s position if the SEC justified it on a lawful basis

· Chenery II – SEC issued a revised opinion and S.Ct. upheld it; agency must construe what the statute means and courts can only review to assure the agency construed it constitutionally
Bell Aerospace Co. v. NLRB (1973)

· Facts: agency certified a bargaining unit of Bell’s buyers, who under previous Board policy would have been regarded as “managerial employee” who could not be given such rights; co. challenged this as going against precedent and so, they should have done it through RM rather than ADJ

· Holding: reaffirmed Chenery and stated that the Board’s preference for ADJ deserved “great weight”

· Reversed Ct. App. which was concerned with precedent

· Also discussed NLRB v. Wyman-Gordon Co.
· Facts: NLRB ordered W-G to provide union organizers with a list of names eligible to vote to select a collective bargaining rep.; W-G argued it was equivalent to a rule and invalid b/c it had not been adopted in accordance with APA RM procedures

· Holding: criticized NLRB for not using RM, but still upheld their action b/c agency had ordered W-G to produce the list during a valid ADJ proceeding, saying agency was free to rely on a prior decision as precedent while litigating against subsequent employees

· An agency may develop new policies through ADJ, so long as each person to whom those policies are applied is given an individual right to be heard on the question of whether the NLRB should modify or abandon its case-law “rule”

PRIVATE PARTIES & THE SHAPE OF THE ADMINISTRATIVE PROCESS
Considering those the RM does not name as parties, but who are affected nonetheless:

Office of the Communication of the United Church of Christ v. FCC (1966)

· Facts: TV station applied for renewal of license; UCC intervened to oppose b/c of racist content and were dismissed w/o a hearing – said that statute directed FTC to protect the public interest and it was not listening to the public

· Holding: parties should be allowed to intervene, but court does not try to tell the agency which parties should be allowed to intervene; FTC must allow standing to more reps. than they did
· Since this holding, courts have dramatically narrowed the reach of its holding and, thus, agencies have tremendous discretion whether to let groups intervene

Heckler v. Chaney (1985)
· Facts: convicted criminals on death row petitioned FDA to review drugs used in human executions; FDA refused citing jurisdiction grounds; petitioners challenge the FDA’s decision not to act b/c it is supposed to approve drugs only if they are safe and effective for their intended use

· Issue: to what extent is an agency’s decision not to undertake certain enforcement actions subject to judicial review?

· Holding:  presumption of non-reviewability in agency non-action (i.e. refusal to initiate an enforcement proceeding); presumption of reviewability in agency action
· Thus, you cannot, as a general matter, go to court and get it to order an agency to take action
· Agency is not using coercive power – when agency chooses not to act, it has not wielded its power and thus the court cannot intervene; analogous to prosecutorial discretion; also, practical difficulties that judicial review of nonenforcement decisions can entail
· When Congress lays down specific guidelines cabining an agency’s enforcement discretion, the court can require the agency to respect its legislative mandate

· Brennan Concur – possible situations when agency non-action may be reviewable:

· Agency claim of no statutory jurisdiction to reach certain conduct

· Agency engages in pattern of non-enforcement of clear statutory language

· Agency refused to enforce regulations lawfully promulgated and in effect

· Agency non-action violates constitutional rights

· Marshall Concur – Agency non-action is reviewable in the absence of clear and convincing congressional intent to the contrary, but agency warrants discretion when there is nothing to suggest an abuse of discretion
Farmworker Justice Fund, Inc. v. Brock (1987)

· Facts: attempt to get basic sanitation for farm workers; agency declared it a low priority, eventually promulgated rules but then put it on hold; agency gives 3 reasons for non-issuance:

· States are more equipped to regulate their agricultural workers

· Ct. disagrees: Congress intended fed. gov’t to take the lead

· Fed. prohibition regulating farms with less than 10 workers; states can regulated small farms so let them do it

· Ct.: why would states do it if fed. gov’t won’t?  trying to get around what Congress ordered

· States will soon come up wit a rule so precludes need for fed. action

· Ct.: history of rule shows that states have not taken action and there is no reason to think this will change

· Holding: Courts can review lack of action in this case b/c reasons were given; can look for abuse of discretion – this was a clear statutory obligation and not discretionary

JUDICIAL REVIEW OF THE SUBSTANCE OF ADMINISTRATIVE ACTION

§ 706 – Court can review (find unlawful & set aside) agency action, findings, and conclusions that are:

· Arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

· Contrary to constitutional right, power, privilege, or immunity;

· In conflict with a statute;

· Violates due process of law;

· Unsupported by substantial evidence in a case subject to § 556 & 57 (or otherwise made formal by statute);

· Unwarranted by the facts to the extent that the facts are subject to trial de novo

In making these determinations, court shall review the whole record or those parts of it cited by a party…

REVIEW OF FACTUAL DETERMINATIONS
** When an agency’s legal premises survive judicial scrutiny, the reviewing court must go on to consider whether to sustain the agency’s factual findings.

Universal Camera Corp. v. NLRB (1951) – substantial evidence review is used if agency decision was made after a trial-type, on-the-record hearing (if formal proceeding ONLY) – such evidence as a reasonable mind might accept as adequate to support the conclusion
· UCC fired a whistle blower employee who testified before the NLRB; NLRB brought this action to enforce an order to reinstate the employee with back pay (in doing so, NLRB disagreed with ALJ)
· Court applying substantial evidence test should assess the reasonableness of the agency’s fact-finding and not find the “right” or “true” facts itself
· Court must consider the “whole record” in reviewing agency findings ( must consider all of the relevant evidence for and against the agency’s findings, and determine whether they are within the zone of reasonableness
· Another issue: how the court should view an agency’s reversal of an ALJ’s initial decision

· § 557(b) gives the agency heads broad power to find the facts de novo when they are reviewing an initial decision; but, § 557(c) declares that the initial decision is part of the official record and substantial evidence test requires the court to review the whole record

· Substantial evidence test applies to the agency’s decision and not the ALJ’s – but reviewing court must consider it in evaluating the evidentiary support for the final agency decision (may undermine support for agency’s final decision if they disagree with ALJ who sat through the case and observed the witnesses)

· Weight to be accorded ALJ’s decision may depend on the kind of issues involved in the proceeding

· Ex: eyewitness testimony from original finding means ALJ decision given more weight than testimony of experts in another ALJ decision

Allentown Mack Sales & Service, Inc. v. NLRB (1998) – substantial evidence standard
· Deciding whether the owner of a factory has a reasonable belief that the employees no longer support the union; a case where ALJ & NLRB agree; employer has 3 options:
· Poll the employees – good faith reasonable doubt

· Withdraw recognition from the union and refuse to bargain – good faith reasonable doubt

· Request formal board supervised election – no good faith reasonable doubt

· Issue: whether there is good faith reasonable doubt

· Scalia – reviewing for substantial evidence = reviewing a jury verdict ( whether it would have been possible for a reasonable jury to reach the agency’s decision
· Holding: Agency can set one standard and change it if it formally announces new policy or issues a rule with new policy, but it cannot pretend that factual ambiguities in each case justify over time what becomes a standard that has never been announced
Ass’n of Data Processing Serv. Org. v. Bd. of Governors of the Fed. Reserve Sys. (1984) – arbitrary & capricious test v. substantial evidence test
· Scalia observes that difference b/t two tests is that in substantial evidence review, the court seeks support for factual findings in the record of a formal hearing, while in arbitrariness review it does not

· This does not mean that an agency needs more factual support to pass one test than to pass the other

· But both tests really contemplate a standard of reasonableness which no one can define with precision

· Arbitrary & capricious standard - applies to RM but asks court to do same thing as substantial evidence test ( to determine whether there is a reasonable basis in the record to sustain the agency’s conclusion
In practice:

· What constitutes record of how decision-maker makes his decision?

· ADJ – only on information offered at the hearing

· RM – own expertise, all the comment submitted, any thoughts agency employees had about those comments (collective wisdom), and can rely on things not submitted to public record
· How do you justify each way of finding?

· ADJ – all reasons for decisions are on the record

· RM – record can include all sorts of things so courts will have to be a little more deferential in RM b/c have to assume agencies are doing things in good faith

BEYOND THE FACTS: THE OLD APPROACH
NLRB v. Hearst Publications (1944) – mixed factual & legal determination
· Issue: whether newsboys were employees under the NLR Act; NLRB said that they were “employees”

· Holding: S.Ct. agreed, stating that its function as a reviewing court was limited, b/c the question was one of specific application of a broad statutory term – thus, finding this was a one of specific application of facts to law and so, for the agency to decide; making inferences from facts is task of the agency and the standard of review is one of rationality or reasonableness
Skidmore v. Swift & Co. (1944) – Chevron applies to exercises of lawmaking authority (e.g. legislative rules) while Skidmore applies to interpretative rules, which do not have the force of law
· Facts: employees wanted compensation for overtime that they had to stay at the firehouse; they were not getting paid and not getting overtime; FLSA was statute at issue; DC and Ct. App. found what they were doing was not work and thus, they were not required to be compensated
· Issue: what deference must the court give to interpretations of the administrator of the FLSA

· Holding:  S.Ct. picked its own definition of work and holds that the court does not have to defer to an agency b/c he has no delegated lawmaking authority; but, can choose which definition they want to follow (agency does not have jurisdiction to define the term)

· Court should still give weight to his interpretations b/c of his knowledge and experience

· Weight given depends on thoroughness evident in its consideration, validity of its reasoning, consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control ( so saying, if it has the power to persuade, court should give it deference

BEYOND THE FACTS: THE NEW APPROACH

Citizens to Preserve Overton Park v. Volpe (1971)

· Facts: Sec. of Transportation authorized funding for the construction of a hwy. through a public park; petitioners argued that this violated the Fed. Aid Hwy. Act which prohibited projects requiring use of parks unless there is “no feasible and prudent alternative” (substantive challenge) b/c the Sec. failed to make the required findings of fact that would minimize harm to the park (procedural challenge)

· Holdings:

· Reviewability – decides that petitioners have standing under § 702; presumption in favor of reviewability

· Findings – when are they required?

· Informal RM – some requirement of making findings

· Formal ADJ – ALWAYS, if decision on the record, must give findings

· Formal RM – ALWAYS, same as above

· Informal ADJ – requirement anytime the agency denies a petition, must give statement of reasons (here no denial, so not required to give stmt.)

· Standard of review– court holds that formal findings are required here ( held that an informal action, such as the Sec. of Transportation’s hwy. funding decision, must be reviewed for abuse of discretion under § 706(2)(A) on the basis of the full administrative record that was before the Sec. at the time he made his decision
·  Not substantial evidence b/c organic statute does not trigger formal ADJ
· Not de novo review  (§ 706(2)(F)) b/c available in only 2 circumstances: (1) where the action is adjudicatory in nature and the agency fact-finding procedures are inadequate; (2) where issues that were not before the agency are raised in a proceeding to enforce nonadjudicatory agency action (judicial decision finding either of these are virtually nonexistent – de novo review of facts underlying agency action has virtually disappeared from administrative law)
· This holding was soon extended to informal RM cases – review would take place on an administrative record ( both parties and agencies realized they now have to make their case at the administrative level b/c reviewing court would now disregard any other evidence submitted
· 3 steps for standard of review:

· 1. Did Sec. act w/in his statutory authority? (Here, court says that Sec. was not acting in accordance with the law b/c he engaged in balancing of interests even though statute did not allow for that; court was not showing deference to agency’s interpretation.)
· 2. Was decision arbitrary & capricious?

· Based on relevant factors?

· Was there a clear error of judgment?

· Was there a searching & careful inquiry into the facts?

· 3. Did the agency follow proper procedure? (Here, court finds that agency should have made findings, but APA does not require that.  So, this case is actually wrong – requires more than APA and court cannot require more than procedures set out by Congress (Vermont Yankee).)

Motor Vehicle Manufacturers Ass’n v. State Farm Mutual Auto Ins. Co. (1983) – arbitrary & capricious and “hard look” review
· Facts: DOT rescinded rule requiring the installation of passive restraints in automobiles and did so b/c industry’s favored method or meeting the requirement would not necessarily promote safety
· Holding: Agency abused its discretion b/c it failed to consider the important fact that people who would not bother to fasten their seatbelts might leave self-fastening belts in place and, even if those belts were ineffective, the agency did not explain why it had not considered other alternatives (airbags or nondetachable belts) that were both found effective by the agency at an earlier date

· An agency’s action is not arbitrary just b/c there is no direct evidence in support of its conclusion, but the agency must explain the evidence that is available and provide a rational connection b/t the facts found and the choice made 

· In performing “hard look” review, the court will find an agency’s decision arbitrary & capricious if the agency:

· Relied on factors which Congress did not intend for it to consider;

· Entirely failed to consider an important aspect of the problem;

· Offered an explanation for its decision that runs counter to the evidence before the agency; 

· Is so implausible that it could not be ascribed to a difference in view or the product of agency expertise
· This is not really like an agency’s decision not to act, b/c to repeal a law does affect individuals; both repeal & promulgation are tested according to arbitrary & capricious standard
Chevron v. Natural Resources Defense Counsel (1984)

· Dealt with emissions from smoke stacks and whether the measure of emissions could be done by a bubble or if have to measure emissions by each smoke stack; the statute required a permit if the emission level went above an acceptable amount; EPA needed to interpret this
· Holding: Court upheld, prescribing two inquiries that a reviewing an agency’s construction of a statute:

· 1. Has Congress directly addressed the precise question at issue?  If yes, the court would have to give effect to the unambiguously expressed intent of Congress.

· Once court decides answer to step 1, must still decide how much deference the agency’s view deserves pursuant to Chevron – can rely on plain language of statute to invalidate rule; can also look at overall structure of statute, related provisions, legislative history, and underlying purpose of statute; courts also draw on traditional maxims of construction

· 2.  If not (& the statute is silent or ambiguous), then is the agency’s answer permissible (i.e., a reasonable interpretation of the statute)?  If yes, defer to agency interpretation.
· To whatever extent the statute remains ambiguous, the reviewing court should presume that Congress has delegated to the agency the task of filling in the gap in some reasonable way – what is unreasonable is ill-defined
· Sometimes even if clear the answer to step 1 is no, courts will still find agency clearly neglected its statutory mandate at step 1
· Ex: Did the agency apply the legally permissible factors (listed by Congress in the statute)?

· Ex: Even if vague in some respects, term may still contain enough specificity to convince a court that a statutory term cannot possibly mean what the agency claims it means

· But, practically speaking, Congress rarely speaks with complete clarity and thus, courts often reach step # 2 and give agency deference as long as it is reasonable
· Policies supporting the “give deference to agencies” holding:

· Agency is familiar with statutes it administers - expertise
· As unforeseen problems develop in the administration of a complex regulatory scheme, the agency needs flexibility if it is to function effectively

· An agency is politically accountable for its choices the way that a court cannot be because it has ties to the incumbent administration

· Deference promotes uniformity in the law
· SOP – policy decisions should be made by political actors and so, it is not our job to make these kinds of decisions; better to invest in someone who should make these decisions

· Why is Chevron not inconsistent with § 706 (which says that a reviewing court will interpret constitutional and statutory provisions)?

· Congress can always change the APA by a specific statute, so it left this question open for courts to decide when it should agency deference

Rust v. Sullivan (1991)

· Facts: 1997 statute designed to provide federal funding for family planning purposes gave the Sec. authority to promulgate regulations to execute the program and stated that “none of the funds…shall be used in programs where abortion is a method of family planning”

· Change from 1981 Regs. which required family planning programs to discuss abortion; and 1988 Regs. which disallowed discussion of abortion as an option

· Holding:  Majority held that the statute is ambiguous and thus, must defer to agency at Chevron step 1 and go to step 2 – is agency interpretation reasonable? Yes.
· Stevens Dissent – thought it should be resolved at step 1 as unambiguous – prohibition is plainly directed at conduct, rather than the dissemination of information or advice and so counseling and giving information is not prohibited

· O’Connor Dissent – canon of avoidance argument (if interpreting a statute in one way will cause a constitutional issue, then it should not be interpreted in that way) - does find the statute ambiguous, but believes the court should NOT defer to agency regulations b/c of the important constitutional questions that have been raised by this administrative interpretation of a statute that doesn’t itself raise constitutional questions

· This decision gave subsequent administrations more flexibility b/c the agency retains the authority to change its interpretation as long as the interpretation is reasonable

· Thus, when Clinton came into office, his first order of business was to repeal the Gag Rule on the basis of the good cause exception (women’s lives were threatened)

** State Farm, Chevron, and Rust ( anytime an agency’s decision turns on evidence that the agency relied on in their decision, SF & Chevron both apply; Chevron applies when debate is over the interpretation of the statute; SF looks at the course of reasoning and the method that the agency used to justify its decision (the sufficiency of the justification that agency gives for its decision/ failure to explain why alternatives are not the legitimate approaches to take)
** If ambiguity, court will defer to agency interpretation as long as it’s reasonable (Chevron).  If the statute is ambiguous and the agency decision has the force of law (Christensen), then the court will defer to the agency interpretation as long as it’s reasonable (Chevron).  If the statute is ambiguous and the agency decision does not carry the force of law, then the court will look to Skidmore analysis – will defer to agency interpretation as long as it’s reasonable or it has the power to persuade.
B/c expertise, political accountability, congressional intent, uniformity, SOP, flexibility.
Christensen v. Harris Cty. (2000) – deference to an advisory opinion
· Facts: Labor dispute; under FLSA, required to pay time and a half for overtime, but can give comp time instead of paying; once employee reached a certain number of hours, employer had to pay out the time in $; employer wanted to require employees to use their comp time hours in order to keep them from getting to the required number of hours; County asked agency if this would be permissible and received an advisory opinion stating that it would be fine so long as the employees agreed but then county did it without agreement

· Holding: S. Ct. found what the county did is okay.

· Why not give the agency Chevron deference here?  Must look to whether the agency is acting with the force of law.  If not, look to Skidmore instead of Chevron.

· Skidmore deference asks whether the interpretation has the power to persuade or is reasonable.  Court finds the agency’s advisory opinion is not persuasive.

· Scalia concur – things there is no difference b/t Chevron and Christensen – that whether it carries the force of law is no real distinction and that Chevron deference should always apply

· Breyer dissent – Skidmore deference looks like Chevron deference

· Stevens dissent – as long as the decision has been thoroughly considered, Skidmore suggests deference

US v. Mead Corp. (2001) – more than lip service to Skidmore deference
· Facts: Mead made planners that they classified as “other” to avoid tariffs; classification was changed by agency to call them “bound diaries,” thus subject to tariffs
· Issue: whether Chevron deference applied to agency decision

· Holding: a tariff classification has no claim to judicial deference under Chevron, there being no indication that Congress intended such a ruling to carry the force of law, but under Skidmore, the ruling is eligible to claim respect according to its persuasiveness
· Changes Chevron standard ( not only ambiguity and force of law required, but Congress must have intended to delegate the power to the agency to declare the force of law and the agency must be acting pursuant to that power; Mead invokes Congressional intent – did Congress intend for that agency to be able to declare a decision as the force of law; if not, then court will not give deference
· So, deference definitely for formal ADJ and when Congress gives agencies the ability to have a notice and comment period

· But, informal decisions, interpretive rules, and off-the-cuff decisions are not entitled to the same amount of deference ( do not get Chevron deference under Mead b/c they do not generally have the force of law

· Policy reasons why deference should only be given to formal RM (not to interpretive rules):
· Gives agencies an incentive to go through RM – now agencies can no longer issue an interpretive rule and rely on it

· Lower courts have trouble following S.Ct. deference standard

· Scalia dissent – will undermine agency’s choice to use ADJ instead of RM

· A rule promulgated after Mead will get a notice & comment period

· Under Chevron deference, an agency is always allowed to change their interpretation unless it is unreasonable; but under Mead, the court’s interpretation of what agency decided is binding unless Congress says otherwise b/c it is frozen after ADJ

Post-Mead Chevron analysis:
1. Step 1: Has Congress spoken on the substantive issue?

2. If no, ask…

a. Did Congress delegate to the agency the power to make policy that has the force of law?

i. If yes, go to (b)

ii. If no, go to Skidmore
b. Has the agency exercised that power here?

i. If yes, go to Chevron step 2

ii. If no, Skidmore deference

1. Looks to credibility of action, much like jury looking at expert witness

2. See factors

3. Step 2: Was the agency’s interpretation reasonable?  § 702(2)(a) – State Farm (hard look?)


ACCESS TO JUDICIAL REVIEW

BASES FOR OBTAINING JUDICIAL REVIEW

Special statutory review – authorized by the particular organic statute(s) under which the agency is acting (§ 703).

General statutory review – authorized by the APA (§ 704).

Nonstatutory review – authorized by common-law and equity forms of action, but also by statutes other than the agency’s organic statute or the APA.
APA:

§ 701 Reviewability: 1)No review if statute says no judicial review; 2) committed to agency discretion by law

§ 702 Standing

Sovereign Immunity – can’t sue the gov’t unless they consent to being sued; Congress has waived immunity in most suits involving agency action as long as you don’t seek $

§ 703 Jurisdiction; Venue; Forms for cause of action
§ 704 Reviewability & Timing

ART. III (CONSTITUTIONAL) STANDING

Allen v. Wright (1984) – court found no standing (no judicially cognizable injury & not fairly traceable to the unlawful conduct)
· Facts: parents of black children who attended public schools sued the IRS to force it to deny tax exempt status to racially discriminatory private schools; claimed IRS’s conduct caused these schools to flourish and thus impaired their children’s rights to attend an integrated school district
· Holding:

· Claim 1: No injury in fact ( cannot claim simply that the gov’t is violating the law for that to be sufficient injury in fact; were not the ones personally denied equal treatment (b/c they didn’t want their children to go to the private schools, but claiming less white children go to public schools b/c IRS tax exempt is applicable to discriminatory private schools)

· Claim 2: Not fairly traceable to IRS’s conduct (causation too attenuated) ( children’s diminished ability to receive an education in a racially integrated school is an injury in fact, but too speculative whether forcing IRS to deny tax exempt status would lead to change in school policy that is needed to address the problem here

· 3 part test for standing (not 1st time announced, but flushed out here):

· Is the injury one that is cognizable (an injury in fact)?  Must have some stake in the case; adequate incentive to litigate.
· Can be economic injury;
· Aesthetic, conservational, and recreational injury (Sierra Club);
· Anything objectively valuable to someone (has something happened that society views as an injury?)
· Agency violation of procedure (Lujan)
· Deprived for an opportunity to go to a desegregated school (Allen)
· But, stigma is not sufficient (Allen)
· Is the injury fairly traceable to the harm that his being challenged?
· Is the injury redressable by the relief that would be granted against the gov’t by the court’s decision?
· Court says the last two prongs are satisfied when they become more amenable to judicial resolution.
· Generalized grievance theory – when there is a generalized grievance among some part of the population, then it probably means it is the kind of grievance that should be decided through the legislative process and not ADJ

· See Akins below for definition of generalized grievance
Simon v. Eastern Ken. Welfare Rights Org. (1976) 

· Facts: tax exemptions were given to private hospitals providing medical care to indigents; an IRS ruling reduced the amount of indigent care a hospital must provide in order to qualify for the exemption (to just requiring free medical care in ER to qualify for tax exempt status)
· Holding:  no standing b/c speculative whether the plaintiffs would have been given any service in the absence of the ruling; nor was it clear that a favorable decision on the merits would be likely to redress the claimed injury, for the hospitals might continue to withhold care for indigents even w/o the tax incentive

Sierra Club v. Morton (1972) 

· Facts: Mineral King Valley was a protected area but the Forest Service decided to allow Disney to build a resort; Sierra Club filed suit arguing that the project violated various federal laws and regulations that state that the area should be preserved.

· Holding: NO standing; threats to aesthetic, recreational, and environmental interests could constitute sufficient injury in fact to satisfy standing requirement, but Sierra Club’s pleadings were inadequate b/c they failed to allege that any of its members actually used the wilderness area that would be affected by the resort development (just relied on its status as a responsible environmentalist organization)

· To satisfy the APA, an organization had to demonstrate the gov’t was causing specific injury to it or its members; a mere “interest in the problem” would not entitle it to suit

· Court notes that Sanders and Scripps-Howard established a dual proposition: the fact of economic injury is what gives a person standing, but once review is properly invoked, that person may argue the public interest in support of his claim that agency has failed to comply with statutory mandate ( in this latter sense that the standing of the complainant existed only as a representative of the public interest

· It is clear that an organization whose members are injured may represent those members in a proceeding for judicial review; but a mere interest in the problem, no matter how longstanding the interest or qualified the organization, is not sufficient by itself to render the org. adversely affected or aggrieved within APA’s meaning

Lujan v. Defenders of Wildlife (1992) – must provide specific factual support for an asserted injury in fact
· Facts: Endangered Species Act requirement that a federal agency must consult with the Sec. of Interior before funding or carrying out activities that might jeopardize an endangered species; Defenders brought suit to establish consultation extended to projects that the federal gov’t funds in foreign countries; 2 members filed affidavits about their travels to these lands to study certain animals
· Holding: Not sufficient to establish standing – affiants did not mention any definite plans to return to the contested sites and thus had not established that they faced an actual or imminent injury
· Ct. considered “citizen suit” provision irrelevant b/c implementation of laws is the province of executive branch; Congress could not empower court to take over that function by intervening in the absence of a case or controversy

· Rejected other nexus theories (ecosystem, animal, and vocational nexus) – value laden decision by the court concerning these theories
· Kennedy concur – might be a basis for standing but not in this case

· Blackmun dissent – should have survived summary judgment stage;

· Response to “citizen suit” SOP argument – if can’t challenge here, can’t challenge at all; ok for congress to legislate procedures, should be able to enforce them – should be able to strengthen the procedures it has procedurally mandated (court is just enforcing Congress’ instructions) 

PRUDENTIAL STANDING

FCC v. Sanders Bros. Radio Station (1940) – aggrieved person test

· Holding: the statutory language granting judicial review to “persons aggrieved” by an FCC license decision was broad enough to include competitors of a successful applicant, even though the substantive provisions of the Communications Act were intended to protect the public interest, not the economic interests of competitors such as the petitioner

· Test of an aggrieved person is not limited to the assertion of a personal legal wrong

· Gave rise to a series of cases in which private parties were granted standing under various statutory review provisions, on the assumption that Congress had viewed them as “private attorney generals” to enforce statutory requirements
· Scripps-Howard Radio v. FCC – elaborated on this: the private litigants have standing only as representatives of the public interest
Ass’n of Data Processing Serv. Org. v. Camp (1970)

· Facts: Comptroller of the Currency authorized banks to provide data processing services; challenged by data processors who did not want competition

· Test: 

· Has the complainant alleged “injury in fact”?

· Is the interest sought to be protected by the complainant “arguably within the zone of interests to be protected or regulated by the statute or constitutional guarantee in question”? ( not a very demanding standard and prevents standing only when the plaintiff’s interests are so marginally related to or inconsistent with the purposes implicit in the statute that it cannot reasonably be assumed that Congress intended to permit the suit
· Holding: Standing b/c Comptroller’s ruling: (1) would cause the data processors economic harm; (2) federal banking legislation “arguably” suggested that Congress desired to protect companies from having to compete with banks for nonbanking business

FEC v. Akins (1998) 

· Facts: FEC determined that Am. Israel Public Affairs Comm. is not a “political comm.” within meaning of FEC Act and thus, they do not have to disclose its membership, contributions and expenditures; group of voters with view opposing AIPAC bring suit

· Holding: 

· Prudential Standing: Group of voters have standing; statute says any party aggrieved can bring suit; word “aggrieved” includes those beyond common-law interests and substantive statutory rights; and prudential standing is satisfied by zone of interests test (injury – failure to obtain relevant information – is of a kind FECA seeks to address)
· Art. III Standing: injury in fact is inability to get information

· Generalized grievances are generally found not to confer standing (claim that gen. grievance here is widely shared) – Ct. says that usually those cases are where: (1) harm is widely shared, but also (2) the harm is of an abstract and indefinite nature (e.g., harm to the common concern for obedience to law) which deprives the case of the concrete specificity that characterized those controversies which were the traditional concern of courts at common-law;
· But where the harm is concrete, though widely shared, the court has found injury in fact
· Informational injury here, directly related to voting, the most basic of political rights, is sufficiently concrete and specific such that the fact that it is widely shared does not deprive Congress of constitutional power to authorize its vindication in fed. cts.
· See Allen v. Wright above
Nat’l Credit Union Admin. v. First Nat’l Bank & Trust Co. (1998)

· DO I NEED THIS CASE?
REVIEWABILITY AND TIMING
Abbott Labs. v. Gardner (1967) – ripeness for review
· Issue: whether the FDA had authority to issue a rule regulating the labeling that drug manufacturers placed on their products (had to mention generic and marketed name on labels)
· Holding: 
· Presumption of reviewability unless precluded by statute; Congressional intention to preclude review must be demonstrated by clear and convincing evidence 
· Exceptions: 
· When congressional decision directly flies in the face of the Constitution, making the agency do something unconstitutional, then the court will still review
· Basic rights that we should be able to get review in courts
· Factors to determine ripeness for review:

· Are the issues fit for judicial decision?

· Is it a purely legal question or fact based? Legal questions are reviewable.

· Is the agency action final?  If yes, then fit for review.
· Here, the question turned entirely on Congressional intent and so, further factual development by the agency was not needed and the issue was appropriate for judicial resolution
· What is the hardship to the parties of withholding the court consideration?
· What is the nature of the industry?

· What is the financial cost?

· What happens if choose not to comply?

· Withholding review would have been burdensome for the companies b/c they were threatened with severe penalties (fines, adverse publicity, etc) if they did not immediately change their labeling
· Companion cases:
· Toilet Goods Ass’n v. Gardner (1967) (access rule) – unripe for review
· Facts: rule required companies using color additives in cosmetics to give FDA inspectors free access to their plants; and would temporarily halt its certification services for that company if they didn’t comply
· Not fit for review – needed further development of the facts to aid judicial review; and more on evidentiary record
· Hardship to companies not that big a deal b/c burden of complying and penalty for disobeying were minimal
· Gardner v. Toilet Goods Ass’n (1967) (additives rule) – ripe for review
· Facts: rule that broadly interpreted the statutory phrase “color additives” and narrowly interpreted a statutory exemption for “hair dyes,” for purposes of pre-marketing clearance requirements
Ticor Title Ins. Co. v. FTC (1987) – exhaustion & finality (highly discretionary; cts. do not always enforce)
· Facts: FTC bringing complaints against cos. engaged in unfair competition; Ticor brings a constitutional challenge in this court, but also have nonconstitutional (statutory defenses) claims to FTC complaint before an ALJ
· Issue: whether Ticor must exhaust their nonconstitutional defenses before bringing their constitutional challenge to agency’s authority in federal court
· Holding: yes
· Finality – agency decision here is not final
· Exhaustion – generally, a party must exhaust all its claims with an administrative court before coming to federal court
· Exceptions: (1) violate a clear right (unconstitutional agency action); (2) irreparable injury/harm
· Distinguish ripeness & exhaustion:
· Ripeness – relationship b/t the court and agency; don’t want courts to make a decision before ready; don’t want courts stepping on agency toes until their decision is final
· Exhaustion – emphasizes the position of the party seeking review – asks whether he may be attempting to short circuit the administrative process or whether he has been reasonably diligent in protecting his own interests; if party seeking review has right to administrative hearing, court will decline to hear case on failure to exhaust grounds – want to give agency chance to crystallize and adopt ruling in final form
THE CONSTITUTIONAL REQUIREMENT OF DUE PROCESS  ( really matters when agency is involved in informal ADJ
THE OLD LEARNING

North Am. Cold Storage Co. v. Chicago (1908) – putrid chicken case

· Co. was entitled to a hearing after the company was shut down but not before b/c agency was justified in its assessment that this was an emergency situation when it stopped deliveries to and from co. when it refused to turn over putrid poultry

· No pre-deprivation hearing required where:
· 1. exigent need for gov’t action (to protect health & safety); and
· 2. availability of damages subsequent can make P whole
Bailey v. Richardson (1950) – gov’t employee fired during cold war era

· Gov’t employment is a privilege not a right and thus, President (through agency) can fire at will
· McAuliffe v. City of New Bedford (1892) – in a suit seeking reinstatement of a police officer who had been dismissed for engaging in political activities, court stated, “petitioner may have a constitutional right to talk politics, but he has no constitutional right to be a policeman”

Cafeteria & Restaurant Workers Union v. McElroy (1961) – starting to edge away from right/privilege distinction

· Held that gov’t employee stripped of her security clearance, and thus ability to work at a naval base, was not entitled to a specification of charges and an opportunity to know and refute adverse evidence

· Indicated that right-privilege distinction was an oversimplification and instead used a more flexible line of reasoning, arguing that the gov’ts proprietary interest in unfettered management of a military base outweighed the employee’s interest in keeping her job as a short-order cook at a specific site
THE EXPLOSION – Goldberg v. Kelly – abandonment of right-privilege distinction
· Facts: welfare beneficiaries in NY claimed their payments had been terminated w/o due process of law; statute that said all applicants who met conditions defined by legislature were entitled to receive public assistance
· Holding: State had to afford due process safeguards, i.e., oral hearing, before it could terminate the benefits
· 3 possible tests for when individual is entitled to a hearing (which one adopted by court is not clear):

· 1. Grievous Loss Theory - If the individual would be condemned to suffering a grievous loss

· 2. Balancing b/t gov’t interests and individual interests – if private interests outweigh those of the gov’t

· 3. Entitlement Theory – entitled to life, liberty, or property; today, also includes anything you are entitled to by statute

· Applying 1 or 2 would implicate the reach of Goldberg farther than if 3 applied
THE NEW LEARNING

First, has there been a deprivation of due process?
Board of Regents of State Colleges v. Roth (1972) – new method for deciding who entitled to due process protection
· Holding: untenured instructor at state university has no due process right to be heard when the university refused to renew his contract
· Loss of gov’t benefit is a deprivation of property only if the individual has a legitimate claim of entitlement to the benefit, rather than merely a unilateral expectation of it ( claim of entitlement does not arise from the Constitution, but must rest upon existing rules or understandings that stem from an independent source such as state law
· Neither state nor university rules nor contract itself gave Roth legitimate basis for claiming he was entitled to a renewal of the contract – so not property interest

· Not deprived of liberty b/c he simply was not rehired in one job but remained as free as before to seek another
Perry v. Sindermann (1972) – employee’s claim of entitlement does not always have to be based upon a written contract or a statutory grant of job tenure; rather, a reasonable expectation of continued employment creates a protected property interest
· Facts: dismissed teacher claimed college had a de facto tenure system – policy guidelines issued by the state education system provided that teachers who had successfully completed a probationary period, as respondent had, could expect continued employment

· Holding: court found this de facto tenure system to be like an implied contract term and thus, it was sufficient to give the dismissed teacher a constitutionally protected property interest

· Ex: extended this case:

· If state grants all children right to attend public schools, and establishes rules specifying grounds for suspension, it cannot suspend for alleged misconduct without affording the student at least a limited prior hearing

· Horse trainer whose license was suspended had right to due process b/c NY law entitled him to keep the license unless it were shown that his horse had been drugged or he was negligent in failing to protect him from drugging
Then ask, what procedures are required to redress the deprivation?
Bi-Metallic & Londoner 

Goldberg v. Kelly – many of the same procedural safeguards that had historically been available in court proceedings – right to present case orally, to confront adverse witnesses, to appear through an attorney, and to receive decision based exclusively on the hearing record
Mathews v. Eldridge (1976) – court demonstrated willing to maintain flexibility in due process procedures (not always require trial-type proceedings)
· Look at 3 factors to decide what due process requires in a given situation – not choice b/t full trial or informal procedures already in use, but each procedural right must be analyzed separately and alternatives or intermediate procedural models must be considered:
· 1. What is the private interest affected by the official action?

· 2. What is the risk of an erroneous deprivation of such interest through the procedures used and the probable value of additional or substitute safeguards?

· 3. What is the gov’ts interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail?

· Holding: an order terminating a person’s Social Security disability benefits need not be preceded by an evidentiary hearing; 1. not negligible – determined by monthly earnings and impact of disability – but not as dire as in Goldberg; 2. less b/c unbiased medical reports are determinative and will not be altered by an oral hearing; 3. analyzes costs – gov’t interest outweighs private interests, especially b/c likely value gained by awarding the hearing is minimal
· Ends presumption that if due process is triggered, some kind of hearing is deserved.
Van Harken v. City of Chicago (1997) – civil/ criminal parking ticket system designed by city constitutional based on balancing test; the benefits of requiring ticketing police officers to appear at every contest hearing are unlikely to exceed the exorbitant costs
Cleveland Bd. of Educ. v. Loudermill (1985)

· Facts: discharged security guard who, under Ohio statutes, could only have been fired for cause

· Holding: should be given due process of law – entitled to oral or written notice of the charges against him, an explanation of the employer’s evidence, and an opportunity to present his side of the story

· Substance and procedure are distinct in due process analysis

· Once a state creates entitlements through substantive laws or standards, the adequacy of procedures used to deprive individuals of those entitlements depends on federal constitutional law, and state procedures cannot foreclose the due process inquiry

· Inquiry: 1. private interest – here, difficult to get new job and stigma goes along with firing (in Mathews – welfare safety net exists); 2. risk of error – speaks more specifically to the individual (in Mathews – more general view of the system); 3. gov’t interest – downplays gov’t interest and even says gov’t interest is in keeping an old employee instead of getting a new one (in Mathews - interest in not giving everyone a hearing is huge due to sheer volume)



Judicial Review of Agency Action Summary


The court shall aside agency action if:


Procedure (Vermont Yankee principle – if you want to impose a procedural process on an agency, you have to be able to find it somewhere, in Constit.):


Statutes (APA, Organic) – e.g., doesn’t follow something set out in one of these


Constitution – typically only for informal ADJ. 


Agency’s determination of fact:  


Substantial evidence test – § 706 says applies any time decision by agency is required to be formal


Looks something like the reasonable jury test – in light of the evidence presented to the agency, could a reasonable fact finder reach the verdict that it did (Universal Camera case – tells us specifically what to do when the ALJ reaches a different conclusion of fact than the agency did when reaching a decision)


Arbitrary & Capricious standard in informal RM


ADPSO case – but this is also the reasonable jury standard (same as standard for substantial evidence test)


Still the record looks very different when you’re engaged in formal v. informal RM 


Nonfactual determinations/ matters of interpretation (legal distinction broke down): involves either how the law should apply or what the law is


Hearst standard is no longer the governing standard


1.  Have to determine whether law is ambiguous or not (Chevron Step 1) – ct. always asks is the statute clear (inconsistent with the clearly expressed view of Congress)?  If the answer is yes, then however Congress resolved the question is the law


2.  If answer is no ( (Mead) if ambiguity and the agency decision carries the force of law (made pursuant to authority of Congress to produce such law), then only set aside if it’s unreasonable


If ambiguity but does not carry the force of law, then ct. will decide it’s own interpretation or set aside


Substantive “hard look” Review ( assuming it can pass Chevron and Mead, then what can set aside agency action?  State Farm review – ct. shall aside as arbitrary & capricious if…agency did not engage in reasoned decision-making process, e.g., failed to articulate why it did something, failed to take into consideration obviously relevant matter
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