
Did the agency action violate P’s procedural due process rights? 


-5th and 14th Amends protect “property” and “liberty”

-Should P have been afforded a hearing, and did not get one?

Step One: Is there a protected right?  (i.e. liberty or property interest)


1) Property interest?  (tangible, but also entitlements)


-Look to the wording of the statute
-Golberg v. Kelly – welfare benefits are a matter of statutory entitlement, characterized as a property interest

-1996 Temp. Aid for Needy Fams, Welfare statute, specifically states not a property interest



-Is there a legit claim of entitlement?
-Roth – year-to-year professor contract not renewed does not rise to the level of deprivation of property interest w/o a reasonable reliance/expectation of continued employment

BUT

-Sindermann – no tenure professor not renewed, but Tex. collegiate guidelines sufficient to create a reasonable expectation of continued employment


-Does the statute/agency prescribe the procedure?
-Loudermill – statute creates tenure, but also prescribes only post-deprivation hearings.  S.Ct. says inadequate, b/c there needs to be some sort of pre-termination ability to be heard
-Bishop v. Wood “bitter w/ sweet” not good

-Court determines sufficiency of procedure
2) Liberty interest?  (e.g. stigma, harm to reputation)


-Was the stigma attached to another action?

-Paul v. Davis – distribution of shoplifter list describing P to local merchants was not a deprivation of liberty because there was no other action by the government depriving of something tangible

-Wis. v. Constantineau – police distribution of a list of local drunks to liquor stores to cease the sale of alcohol was deemed a deprivation of liberty because of the stigma attached to the deprivation of the right to purchase alcohol.
-Deprivation of a substantive Constitutional right is a deprivation of liberty, but may not require a prior hearing

-Perry v. Sindermann – even though Sindermann claimed an abrogation of his 1st amendment rights, did not require a prior hearing b/c redress was available in the form of a federal civil rights case
(Note – property interest in this case said prior hearing necessary)
Step Two: Timing – pre or post deprivation

Mathews Balancing Test 


1) Private interests?  
-Goldberg - “grievous loss”; terminate welfare; Mathews – disability (more pragmatic reasons)

2) Risk of error and likelihood of gain if additional safeguards given?


-Goldberg – turns on credibility disputes seen orally; Mathews – turns on medical evidence, reliable written
3) Government interest in summary adjudication?

-Gov’t always has interest in cutting off money sooner than later

Step Three:  Elements of Hearing

-Mathews balancing test applies here as well.  (p.5)




-When is a trial type hearing required? (see flowchart)
Did the statute or agency action violate separation of powers?

A) Was there a delegation of judicial authority?  (Scrutinize more closely than other delegations)


-Relating to claims to be decided by an administrative body, not an Art III court


-Does the claim involve a public right (person v. gov’t)?



-Even if typically would have 7th Amend right to jury, can be adjud. in agency

-Does the claim involve resolution of private rights (person v. person)?



-Transfers away from Art. III judge is typically invalid




-Granfinanciera v. Nordberg – fraudulent conveyance cannot be assigned to bankruptcy judge





-Northern Pipeline – decision in breach of K cannot be assigned to bankruptcy judge



-However, if new statutory right is created, can be assigned to agency
-Crowell v. Benson – Workers Comp. Claims have no common law antecedent, t/f can be heard by agency


-Is there a counter-claim ancillary to a legit agency pervue?






​-CFTC v.Schor – agency to hear a claim can also hear a counter-claim, even if typically Art. III
B)
Violation of Non-delegation? (Benzene, Clinton v. NY, Whitman)



-Technically, if read strictly, the Congress can’t delegate



-Administratively infeasible


-Did Congress provide an intelligible principle?



-When Congress delegates and sets “intelligible principle” for the agency to follow
then Congress has made the fundamental policy decision




-Whitman v. Am. Trucking Ass’n – word “requisite” was enough of a guiding principal to say not higher or lower than necessary to protect public. 


-Chevron effect on Non-delegation



-if Congress gives a broad principle it faces possibility of having agency doing more than they wanted

-Is there a delegation of a “fundamental” policy question?




-Benzene Case – Rehnquist concurrence says that stat. is unconst. delegation of fundamental policy questions to politically unaccountable bureaucrats.  Not a great argument, b/c what is “fundamental” and heads of agencies are politically accountable through the prez.

-Is there a delegation to the President?



-Clinton v. NYC – Line item veto in appropriations bill was an improper delegation of congressional purpose to the Prez., b/c it allows amending of law w/ use of leg. process.

-Is there a delegation to federal judges?




-Mistretta – delegation of sentencing guideline rulemaking to federal judges OK when the issue is appropriately related to judicial function and the delegation was tailored with a narrow enough guiding principle.
C)
Does the statute limit executive authority?


-Does the statute affects removal power?  



Myers - postmaster firing ok w/o senate approval; Congress cannot restrict the Prez. removal power 



note: Morrison v. Olson seems to limit this to only when the removal would impede Prez. ability to perform Const. duties



Humphrey’s Executor – members of independent agencies cannot be removed without cause

Did it affect Appointment power?  



-Did it pertain to a principal or inferior officer?  Morrison (IC = inferior)




-Cabinet level officers can appoint/remove inferior officers (Morrison) 





-Judges can appoint related inferior officers (Freytag, special tax ct.)
D)
Is Legislative control implicated?


-Did the action aggrandize the legislative branch?

-Bowsher – Congress can’t delegate executive spending authority to Comp. Gen., b/c it has control over him
-Does it circumvent the presentment or bicameralism clauses?  
-Clinton v. NY
-INS v. Chada – Congress cannot retain a legislative veto over rules prior to adoption
Threshold Questions

Is there standing? 

1) Is there Art. III standing?


-Constitutional Case or Controversy Requirement

Injury in fact

Does party have stake in outcome?

REMEMBER – Associational Standing – if one member has standing the Ass’n does
Is it an economic harm/competition issue?

-Ass’n Data Processors - Allowing a new class of competitors into a field is deemed a substantial probability of harm – sufficient for standing

Is it an environmental injury?
-Lujan v.Nat’l Wildlife Fed. – Need to have more than just a passing interest, you have to use the land, even aesthetically will suffice.

Is injury imminent? 

-Lujan v. Def. of Wildlife – USAID Projects in Egypt and Sri Lanka threaten crocs & tigers.  Croc and tiger biologists do not have sufficient standing b/c there is a requirement of temporal proximity – like a plane ticket.
Traceability to Challenged Action
Is there a direct relation between action and harm?

-Allen - Probability from ADP is replaced by concrete relation. Black families wish to challenge IRS enforcement of rule that forbids non-profit racially discrim. schools to get tax benefits of NP.  Insufficient causation w/o proving a particular school got particular benefits that allowed tuitons to be lower and advantage a particular white student, etc., etc.
-Simon – IRS rules changes so hospitals can be tax-exempt w/o needing to service the poor. Challenged b/c of denial of services b/c couldn’t pay.  Ct. says IRS rules did not necessarily cause the injury
Redressability

Can injury be repaired by requested relief?

-Simon – ordering the IRS to change the rule would not necessarily remedy the problem
-Steel Co. – rule said must disclose what toxic chemicals are being discharged, no disclosure. Sued, and then discloses.  Ct. says no redressability b/c the thing sought has been achieved and and $ damages go to Treasury, not individual
2) Is there prudential standing?


-Does the statute confer a right to judicial review of action?

-Sanders Brothers – FCC grants broadcast license to competitor.  Statue says anyone aggrieved by agency decision has right to judicial review of agency decision – even though statute doesn’t say competition is illegal/bad  




-Is P w/in the Zone of interest?  

-ADP - Did Congress intend to put P within zone of protected interests?  APA § 704 – anyone adversely affected or aggrieved
-Nat’l Credit Union Ass’n – Ct. found zone of interest for Banks challenging a rule that allowed credit unions to sign up members from several different employers – b/c the rule worked a disadvantage on the bank.  Permissive test.
Is the court permitted to review?  
1) Presumption of Pre-enforcement Reviewability

-APA § 701 provides that agency decisions are subject to review, except to the extent that the statute precludes

-Abbott Labs - presumption of reviewability under APA 

Abbot Labs Test:


1) Did Congress intend to preclude? (must be clear and convincing)

2) Are the issues appropriate for judicial review?


3) Would the claimants suffer a hardship on deferral?

-Toilet Good Ass’n – Court found no Congressional attempt to preclude.  Disallowing inspectors into plant for a certain amount of time requires a consideration between rule and 4th amend, based on facts – t/f not sufficiently abstract.  Ct. also makes specious argument about suspending certification not being hardship.

NOTE: IL Council on Long Term Care – 4 justices split the board on whether review is presumed, easily rebuttable or strong – sort of an open question.
2) Is review it committed to agency discretion by law?  
-If there is no law to apply, then there is no review – VERY RARE

-Overton Park – federal funds were not to be used to make highway through public park, but Sec’y did w/o statement of reasons.  S.Ct. still found that there was law in the words “feasible and prudent” alternative routes

-If the action is inaction, then there is no review

-Heckler v. Chaney – FDA doesn’t enforce rule about safe and effective drug vis-à-vis the lethal injection drugs.  Scalia says that agencies have limited resources and must have discretion to use them.  Thus there is a presumption against reviewability of inaction
Is the timing proper for review? 

1) Is the matter ripe for review?  (Abbott Labs)


a.
Are the issues fit for judicial review?


b.
Will the party suffer hardship if review is denied?

2) Is there appropriate finality?  APA § 704(a)
-Dalton base closure – DOD lists bases to close, reviewed by BCC, who in turn is reviewed by the Prez.

Dalton Test:  
1) Has agency completed decision making process?




2) Does the agency decision have concrete effect?





-Here, NO.  DOD reviewed, by BCC, reviewed by Prez., and Prez. is unreviewable

-When is inaction final?


-EDF v. Hardin – when inaction has same effect as denial of relief can be reviewed 


NOTE: Heckler v. Chaney  probably kills this
3) Did the party exhaust administrative remedies?  

-Agency is supposed to get first crack at resolution – efficiency & agency autonomy (p.70)
What type of Judicial Review Should the Court Use?

-Is it a factual or legal determination? 

Factual 


a.
Formal proceedings?  



-In general, court will not set aside an agency finding supported by substantial evidence





-Substantial evidence test —Univ. Camera; ConEd v. NLRB)




(1)
Could reasonable juror reach same conclusion as agency, in considering whole record?



(2)
Evidence regarding credibility?  (Univ. Camera - if agency disagrees w/ ALJ, more likely to reverse, APA leans towards stricter review)


b.
Informal proceedings?  (arbitrary and capricious standard—§ 706(a)).  

Legal
-Is it a procedural challenge?  Look at where it fits in APA box.  Key questions below:

	
	Rule Making
	Adjudication

	Informal
	§ 553 (notice, comment, general stmt of purpose)

· Vermont Yankee 
	§ 555 (ancillary)

DP clause   

· Chem. Waste Mgmt 

	Formal
	§ 556-557


· Florida East Coast Railway
	§ 554, 556-57

· Seacoast



Does agency have choice btwn RM and adjudication?  Chenery (yes)



1) RM/Adjud. Distinction




-Londoner: city ordinance places burden for street improvement on owners on one street.  Hearing required to determine how much each should pay





-Bi-Metallic: State board increases all property values by 40%.  No right to reevaluation per one taxpayer b/c it happened across the board


-No hearing required for RM 



-Hearing May be required for adjud.





-Individualized facts:  deciding per individual should have hearing b/c it often requires a determination of credibility, etc.





-Generalized facts:  common application to broad groups usually require statistical facts and thus trial-type hearings may be inappropriate


2) Choice between methods is discretionary





-Was choice an abuse of discretion?






Chenery:  SEC chose to make policy on conversion of public utility securities by adjud.  S.Ct. says okay, and w/in the discretion of the agency.





-However, if the harm of retroactivity of the adjud. outweighs the harms of dealing with present case, will be abuse of discretion and should have used rulemaking

3) Proper subject for adjudication (Chenery)



(a) problems could not have been reas’bly foreseen




(b) problems as to which agency only has tentative judgment, and




(c) problems so specialized an varied that general rule inappropriate


Is it rulemaking? (§ 553) Florida East Coast Railway (if RM, presume informal)


Formal or informal rulemaking?
-Presume informal, b/c formal is extremely inefficient and courts try to avoid



(a)
Was there proper notice?).  





-Publish in Fed. Reg. (1) time, place and nature of the proceedings, (2) reference to the legal authority under which the rule is proposed, (3) terms and substance of proposed rule or description of the subject and issues





-Is the final rule a logical outgrowth of the proposed rule?
-Need not restart the process b/c final differs from proposed, provided that the final is logical outgrowth, such that notice of issues was given. AMA v. US.

(b)
Was comment period sufficient?  



-Disclosure of data is required by case law
-Nova Scotia – need disclosure to give meaningful opp to respond to scientific data agency relies on
-BUT, is this consistent w/ Vt. Yankee? –argue yes, b/c otherwise A&C

(c)
Did the agency give a proper statement of basis & purpose?
-§553 Requires agency to (1) consider comments it has received, and (2) prepare a statement of reasons

-BUT, case law has made it such that statements are neither concise or general  

-Nova Scotia, Auto Parts Assn v. Boyd – need to see all the science relied upon to defend against an A&C challenge




​​-Cannot give multiple possible reasons – must be definite






-Contrast Boyd and Oregon Berries Case

(d) Can you waive notice/comment?  




i.
Does good cause exception apply?





-553 emergency exception






-553 unnecessary exception – minor technical changes



ii.
Is it interpretive rule or policy statement?  






-If yes, no N/C necessary
-Interpretive Rule: focus on agency intent to legislate or not; or whether the rule actually interprets a previous rule or not; or whether it creates new law
-Policy statements: Indicts how agency intends to exercise a discretionary function.  


TEST: is it tentative or definitive



iii.
Merely elaborate old rule (no N/C nec.) or substantive departure? Gag rule 



(e)
Were there improper ex parte contacts?  






i.
Did they involve president or Congress?  Costle (Sen. Byrd ex parte blitz)




ii.
Private parties or “public interest”?  HBO (before notice ok, not after)


(f)
Is it agency non-enforcement of a rule?  Heckler (no jud. rev. per §701(a)(2)) 




i.
But…is there pattern of non-enforcement? Heckler (Brennan, concurring)




ii.
Does the action violate const. rights?




iii.
Is the agency refusing to enforce own rule?


Is it adjudication? (§ 554, 556-57).  





(a)
Factors favoring adjud. 







Londoner: few affected parties, particularized facts








Bi-Metallic: no adjud. hearing necessary if applies broad spectrum





(b)
Formal or informal? 
-Seacoast – even though statute did not include hearing “on the record,” presume formal because of the importance of the issues involved 
-Chem Waste Mgmt – requiring hearing is ambiguous, and per Chevron the court is obliged to adhere to reasonable agency interp. of statute – t/f EPA’s rules requiring only informal hearings was deemed reasonable




(c)
Does statute say “on the record” or “after hearing?” 



-Florida E. Coast RR – Congress ordered a rule be made to deal w/ railway car shortage, but took too much time so Congress passed its own law.  Challenged b/c of no hearing in no statute.  Court says “hearing” can be statisfied with written submissions only under 556 when there are no magic words of “on the record.”  Further Court uses Londoner – Bi Metallic distinction to say this is rulemaking, not adjud. b/c it is industry-wide rate making




(d) Proper statement of decision under § 557? 
-Armstrong – saying ALJ decision is ‘substantially correct’ is not sufficient reasoning to know what reasoning/findings agency head has adopted – and can be vacated




(e) Improper ex parte contacts?  






-§ 557 prohibits ex parte communications in formal adjudication







-Silent on whether can be used in informal
-HBO v. FCC – prohibited in informal rulemaking (however, makes more sense in quasi-judicial than quasi-legislative actions)




(f)
Does action involve grant/denial of fed. funds?  
-Overton Park - if grant/denial, it’s adj. and the basic standard is if the decision was A&C




(g) Does action involve grant/denial of any written request> 

-§ 555(e) applies, if denial, brief statement of grounds for denial must be given
Can court require additional procedure?  Vt. Yankee (no, unless req’d by following) 





(a)
Due Process (Londoner)—see “Property & Liberty”




(b)
Organic statute requires more than APA, or agency regulation





(c)

Unjustified depart f/ procedures or extremely compelling circs? 


Is it a substantive challenge?  



(1)
Is the agency interpretation inconsistent w/ the statute? 



-Modern view is strongly deferential to agency – so unless manifestly inconsistent, when the Congress explicitly or implicitly delegated law-interpreting power to the agency, any reasonable interpretation is valid




Chevron/Mead test:



(a)
Is the statute clear and unambiguous?



-test for clarity:  plain meaning, leg. history, statutory construction, canons of construction  (INS v. Cardoza-Fonseca)




-Mead: agency act pursuant to authority Congress thought is force of law?



-thus policy statements, interpretive statements, etc. may not be subject to Chevron deference, b/c Customs rulings not intended to have force of law  





(b)
If yes…agency interp. fails.  





If it’s ambiguous, ask:  is the agency action reasonable?







i.
If yes, defer to agency interpretation.  Chevron


-If ambiguous & lacks force of law (e.g. policy statement), apply Skidmore deference 




-Court may, but need not defer to agency expertise






-if agency is consistent for decades, experts






-if agency flip flops, probably not



 

-If it raises constitutional questions, less deference? 




-Is agency interpreting a law it is charged to administer?  (if no, don’t defer)


-Recognize that the difference between Chevron and Skidmore is fundamental




-Chevron is about superior political accountability




-Skidmore is about superior expertise


(2)
Does the agency action satisfy State Farm hard look review?  (~ A&C standard)


(a)
Rely on irrelevant factors or fail to consider important aspect of problem?


(b)
Offer explanation inconsistent w/ evidence before agency?


(c)
Did the agency rely on post-hoc justifications?  Overton Park
(3) Is agency rescinding an old rule?  State Farm (courts scrutinize closer)

-Were political factors at play?  State Farm (Rehnquist concurring) (generally ok)

