
I.
What are the threshold questions?


A.
Is there standing? 



1.
Is there Art. III standing?  (Allen, Lujan)

a. Injury in fact (concrete and particularized).  Lujan

a. Is it a generalized grievance?

b. Does party have stake in outcome?

c. Is it an economic harm/money issue? (Data Processing)

d. Is injury imminent? Lujan 
b. Traceability.  Allen

a. Is there a direct relation to harm?

c. Redressability.  Simon (indigent hospital patients case)

a. Can injury be repaired by requested relief?



2.
Is there Prudential Standing [Statutorily Defined Standing, §702]?  (ADPSO; Akins)

a. Zone of interests test.  (Did Congress intend to put P within zone of protected interests?)

b. Does the statute encroach on bare requirements for Art. III Standing?  Lujan
c. Is the P a regulated party (economic loss?) or beneficiary?  Allen (easier f/ regulated Ps)

d. Judicial micromanagement allowed with right Π where government ACTS and Overegulates. 

e. A large class of citizens may have standing if the injury is not abstract.  Akins

B.
Does the court have reviewability?  Abbott Labs (presumption of reviewability under APA) 

Is the court precluded by statute?  APA § 701(a); Dalton (base closing)



2.
Is it committed to agency discretion by law?  Heckler; Overton Park (i.e. is there law to apply?)


C.
Is the timing proper for review? 



1.
Is the matter ripe for review?  (Abbott Labs)


a.
Are the issues fit for judicial review?


b.
Will the party suffer hardship if review is denied?



2.
Is there appropriate finality?  APA § 704(a); Ticor (Williams, J., concurring)



3.
Did the party exhaust administrative remedies?  Ticor; Selective Service Act handout

II.
What type of Judicial Review Should the Court Use?

A.
Is it a factual or legal determination? 



1.
Factual 


a.
Formal proceedings?  (substantial evidence test—Univ. Camera, Allentown Mack Sales)



(1)
Could reasonable juror reach same conclusion as agency?  (in considering record)



(2)
Evidence regarding credibility?  (if agency disagrees w/ ALJ, more likely to reverse)



b.
Informal proceedings?  (arbitrary and capricious standard—§ 706(a)).  


2.
Legal


a.
Is it a procedural challenge?  Look at where it fits in APA box.  Key questions below:

	
	Rule Making
	Adjudication

	Informal
	§ 553 (notice, comment, general stmt of purpose)

· Vermont Yankee 
	§ 555 (ancillary)

DP clause   

· Chem. Waste Mgmt 

	Formal
	§ 556-557


· Florida East Coast Railway
	§ 554, 556-57

· Seacoast





(1)
Does agency have choice btw RM and adjudication?  Chenery (yes)




(2)
Is it rulemaking? (§ 553) Florida East Coast Railway (if RM, presume informal)





(a)
Factors favoring RM:  Bi-Metallic (affect many; prospective; make policy)  


(b)
Was there proper notice? (logical outgrowth test).  Chocolate milk handout



(c)
Was comment period sufficient?  Nova Scotia (opp to respond to scientific data)



(d)
Did the agency give a proper statement of purpose?  Indep. U.S. Tankers



(e)
Can you waive notice/comment?  




i.
Does good cause exception apply? Baby Doe (only as long as emergency)




ii.
Is it interpretive rule or policy statement?  (if yes, no N/C necessary)




iii.
Merely elaborate old rule (no N/C nec.) or substantive departure? Gag rule 





(f)
Were there improper ex parte contacts?  






i.
Did they involve president or Congress?  Costle (Sen. Byrd ex parte blitz)




ii.
Private parties or “public interest”?  HBO (before notice ok, not after)



(g)
Is it agency non-enforcement of a rule?  Heckler (no jud. rev. per §701(a)(2)) 




i.
But…is there pattern of non-enforcement? Heckler (Brennan, concurring)




ii.
Does the action violate const. rights?




iii.
Is the agency refusing to enforce own rule? (“We win!” defense)




(3)
Is it adjudication? (§ 554, 556-57).  





(a)
Factors favoring adj (Londoner): few affected, particularized facts




(b)
Formal or informal? Seacoast (presume formal); Chem Waste Mgmt (informal)





(c)
Does statute say “on the record” or “after hearing?” Florida E. Coast Rlwy (can provide f/ written submissions only under 556)





(d)
Proper statement of decision under § 557? Armstrong (‘substantially correct’) 





(e)
Improper ex parte contacts?  PATCO; Portland Autobon; Pillsbury (Congress)





(f)
Does action involve grant/denial of fed. funds?  Overton Park (if so, it’s adj.)






i.
Does § 555(e) apply?  (brief statement of grounds for denial)




(4)
Can court require additional procedure?  Vt. Yankee (no, unless req’d by following) 





(a)
Due Process (Londoner)—see discussion below





(b)
Organic statute requires more than APA, or agency regulation





(c)
Unjustified depart f/ procedures or extremely compelling circs? 




b.
Is it a substantive challenge?  




(1)
Is the agency interpretation inconsistent w/ the statute? Chevron/Mead test:



(a)
Is the statute clear and unambiguous?  FDA tobacco case; Rust (Stevens dissent)




i.
Mead: agency act pursuant to authority Congress thought is force of law? 





(b)
If yes…it fails.  If it’s ambiguous, ask:  is the agency action reasonable?






i.
If yes, defer to agency interpretation.  Chevron




ii.
If ambiguous & lacks force of law (e.g. policy statement), apply Skidmore deference (power to persuade/based on agency expertise).  Christensen 





iii.
If it raises constitutional questions, less deference? Rust (O’Connor dissent)





iv.
Is agency interpreting a law it is charged to administer?  (if no, don’t defer)




(2)
Does the agency action satisfy State Farm hard look review?  (~ A&C standard)





(a)
Rely on irrelevant factors or fail to consider important aspect of problem?





(b)
Offer explanation inconsistent w/ evidence before agency?





(c)
Did the agency rely on post-hoc justifications?  Overton Park


(3)
Is agency rescinding an old rule?  State Farm (courts scrutinize closer)


c.
Were political factors at play?  State Farm (Rehnquist concurring) (generally ok)

III.
Did the statute or agency action violate separation of powers?

A.
Was there a delegation of judicial authority?  (scrutinize more closely than other delegations)

1.
Was there encroachment?  Schor  (O’Connor said no b/c Art. III cts play role)

B.
Violation of Non-delegation? (Benzene, Clinton v. NY, Whitman)

1.
Did Congress provide an intelligible principle?  Mistretta
C.
Does the statute limit executive authority?

1.
Affects removal power?  Myers (postmaster firing ok); Humphrey’s Executor (FTC)

2.
Did it affect Appointment power?  


a.
Did it pertain to a principal or inferior officer?  Morrison (IC = inferior)

D.
Is Legislative control implicated?

1.
Did the action aggrandize the legislative branch?  Bowsher (can’t delegate authority to agency over which it has control); Chadha (legislative veto)

2.
Does it circumvent the presentment or bicameralism clauses?  Clinton v. NY
IV.
Did the agency action violate P’s procedural due process rights? 

A.
Step One: Is there a protected right?  (i.e. liberty or property interest)


1.
Property interest?  



a.
Look to independent sources (state common/statutory law; no bitter-sweet (Loudermill))



b.
Must have legit claim of entitlement.  Roth; Sindermann (reliance=entitlement) 



(1)
Does admin scheme give much discretion to agency?  Roth (if so, not legit entit.)


2.
Liberty interest?  (e.g. stigma, harm to reputation)



a.
Look to Constitution and Sup. Ct. cases

B.
Step Two: Mathews Balancing Test 

1.
Private interests?  Goldberg (“grievous loss”; terminate welfare); Mathews (disability).


2.
Risk of error and likelihood of gain if additional safeguards given?

3.
Government interest in summary adjudication?

