Structure of Exam Response:

1. State Challenge

2. Address Availability and timing of judicial review

3. Address the scope and form of judicial review

4. Address constutional inirmities

a. Separation of powers Infirmities

b. Procedural infirmities

5. Address Statutory Infirmities

a. consider procedural infirmities

b. consider substantive infirmities

1. Timing and Availability of Judicial Review
c. To secure judicial review of federal administrative action a party must establish, inter alia, (1) proper jurisdiction in the reviewing court; (2) that a cause of action exists for the suit; and (3) that sovereign immunity does not prohibit the suit.
i. Jurisdiction--A lower federal court has jurisdiction to review federal administrative action where (1) it has an appropriate grant of jurisdiction in some federal statute, and (2) the party seeking review has standing.
1. Ways Congress May have vested the court with jurisdiction:

a. Federal Question Statute.  In most cases where the challenge to the federal agency action involves questions under federal law, the federal question statute, 28 USC 1331, provides the federal district courts with jurisdiction, unless Congress has substituted another statutory basis for jurisdiction in place of 1331.

i. Special jurisdictional statutes may supersede the federal question statute and provide exclusive jurisdiction in the courts of appeals.

1. Hobbs Act, § 28 USC 2342 (FCC)

2. Clean Air Act

3. Occupational Safety and Health Review Commission

2. Standing.

a. In federal courts, a party who wishes to obtain judicial review of an administrative decision must have standing to do so—a concept comprised of constitutional and prudential limitations.  Congress is not free to override the Supreme Court as to an element found by the Court to fall within the constitutional limitations, but it is free to override the prudential considerations.

b. Constitutional limitations on standing, derived from Art. III’s limitation of judicial power to “cases” and “controversies”, require a party who wishes to obtain judicial review of an administrative decision to demonstrate a personal stake in the outcome by establishing (1) an “injury in fact” (2) “fairly traceable” to the challenged agency action; and, (3) likely (not speculatively) “redressable” by the requested remedy.  

i. Injury in Fact.  The injury in fact requirement will generally be satisfied where there is any significant factual, economic, aesthetic injury to the party asserting the claim.   The injury must be “concrete and particularized and actual or imminent, not conjectural or hypothetical.”

1. Constitutionally cognizable injuries:

a. Injury from Violation of Procedural Requirements

b. Harm to Environmental, Recreational, or Aesthetic Interests if individually experienced

i. Pollution in the Potomac River could be articulated as an aesthetic injury.

ii. Example: Ugly Barriers in Washington.  Could a citizen sue this for being ugly as a matter of constitution.  With respect to the barriers, I could sue.  I may lose because there is no constitutional claim and there is no statutory claim.  But if I could find a statute then I would be like the plaintiffs in Friends of the Earth.  I could meet the constitutional standing doctrine if there is a statute.  
c. Economic Injury

d. Tangible Harm

e. Invasion of Legal Rights Created by Statute

i. An agency’s failure to provide notice and comment prior to acting is a failure that causes injury to interested parties.  JEM.
f. Injury to Informational Rights

2. NOT Constitutionally cognizable injuries:

a. Generalized Political Grievances

b. Mere ideological objection to government behavior.
3. Lujan v. Defenders of Wildlife (1992) (extreme case where the plaintiff is attempting to establish standing based on very weak connections.  Plaintiffs alleged harm because they may visit these areas in the future.  You might think you just need to get a slightly better plaintiff and then you are able to establish standing.  See Friends of the Earth re: a better plaintiff.):

a. Plaintiff conservation groups claimed as a matter of standing that if the funding went forward, the rate of extinction of endangered species would increase – SCOTUS finds no injury in fact.

b. Plaintiffs might hypothetically be deprived of seeing endangered wildlife.  If this were actually true, then this would be legitimate standing in protection of an aesthetic interest.  But if there’s no reason to know that the plaintiff will ever have the opportunity to see the wildlife, then no injury in fact – it is merely speculative.

c. Stricter requirements for injury made standing more difficult to obtain – injury needs to be imminent, not speculative – tightened up “injury in fact” requirement; introduced “concrete and particularized” standard.
d. Scalia (majority) – prominent opponent to broad standing:

e. If you don’t have a specific injury, remedies should be left to other political processes.

f. The ability to ‘use and observe’ animal species is a judicially cognizable basis for Article III standing.  But the injury in fact must be a judicially cognizable interest.  The plaintiff himself must be among the injured.  Plaintiff must be directly affected.
g. A statute cannot create standing for citizens as citizens.
ii. Fairly Traceable. (causation) Plaintiffs must establish causation by showing that the injury is “fairly traceable” to the defendant's action being challenged.

iii. Redressability. They must also demonstrate a “substantial likelihood” that the injury is “redressable” if the court grants the requested relief.
1. Examples:
a. Lujan v. Defenders of Wildlife (1992) (p. 807)

b. Friends of the Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc. (2000) (p. 821)

iv. Unusual Applications:
1. Citizen Standing. At least in the absence of congressional legislation authorizing the suit, under Art. III standing a citizen lacks a sufficient personal interest to raise the constitutional claim.  This refusal to recognize standing on the part of individuals as citizens is based upon the view that one citizen’s interest in lawful government is no different from that of any other citizen, and that an individual litigant relying upon citizenship has not shown the particularized injury-in-fact required for standing.

c. Prudential limitations on standing includes a “zone-of-interests” requirement under APA § 702, which requires that the injury be “arguably within the zone of interests to be protected or regulated by the statute . . . in question.”  Camp (1970).

i. Duffy: there is an additional standing test that you must be aggrieved within a relevant statute.  This encompasses anything that is arguably within the zone of interests.  That statute is a compromise and both sides have interests in adhearing in the line the statute has drawn.  This is a relatively forgiving test.  

1. Block. Example of where somebody might not be within the interests:  Look at Block.  This whole statute was designed to soak consumers.  This was not a compromise: the consumers were outside the interests of the relevant statute.  You could write an opinion that reached the exact same result as Block but you do it on statutory standing grounds.  The zone of interests were to help the producers and the consumers were utterly out of the protection.  You could write Block as a preclusion of judicial review or as a denial of statutory standing.  The court probably wrote it as a preclusion case because they didn’t want to say that consumers were utterly outside the zone of interests of Congress, which is an impolitic thing to say.  The only case where interests are likely to be viewed outside the statute is if those interest are wholly irrelevant.  

2. Data Processing. Where a statute regulates multiple sectors of an industry, the under regulated and overregulated industries have statutory standing.  Data Processing.  If there is a compromise that hurt one side and helped the other side, then both sides would have statutory standing.  In data processing, the statute said banks can engage in some data processing.  Data processors hated this.  Both sides of the industry had standing to sue on the governments change in policy.

ii. Whether the prudential zone-of-interests requirement applies when review is sought under other statutes is a matter of statutory interpretation.

1. Does the Zone Requirement Apply? Courts construe standing provisions to include the zone requirement unless the particular statutory language signals a legislative intent to grant standing more broadly.

2. Situations where zone of interest requirement is inapplicable:

a. Citizen-suit provisions: suit is authorized by “any person” with no further requirement.

b. “Any person aggrieved” provisions.

3. If the Zone Requirement Applies, Does the Plaintiff Fall Within the Statutes Zone of Interest?

a. Situations where the injury indisputably falls within the relevant statute’s zone of interests:

i. The plaintiff is a member of the group directly regulated by the relevant statute.

ii. The plaintiff is a member of the group intended as beneficiaries of the relevant statute.

b. Situations where the injury less certainly falls within the relevant statute’s zone of interest:

i. The plaintiff has an actual but not directly intended stake in the regulatory scheme.  Block.

ii. Competitors of the Regulated Industry—their financial stake in the continued or enhanced regulation of others provides the requisite injury in fact.

iii. Association of Data Processing Service Organizations, Inc. v. Camp (1970) (p. 837)

ii. Cause of Action—Parties may establish a cause of action for judicial review through, inter alia, (1) special statutory review under specific statutes that authorize judicial review of agency action, (2) general statutory review under APA §§ 702-704 in the absence of a specific statute, or (3) “statutory nonstatutory” review where neither the APA nor the specific statute provides a cause of action.  General statutory review under the APA §§ 702-704 is a residual action for judicial review which provides a cause of action for parties “adversely affected or aggrieved by agency action” for which “there is no other adequate remedy in court.”  APA authorized suits are brought in federal district court.  In contrast, where a specific statute authorizes judicial review the action must be brought in the court specified by the statute.  [NOTE: “Aptly named nonstatutory review” I exclude from my exam response if possible because it’s confusing: through a common-law tort suit. Reintegrate it was mentioned.]
1. Specific statute authorizes judicial review

2. APA authorizes judicial review

a. Agency Action: action is defined under the APA to include a “failure to act.”

b. APA §702:

c. APA §703:

d. APA §704:

3. “Inaptly” Named Nonstatutory Review (other than APA review, which is also called nonstatutory review)

a. “Inaptly” because although these actions are generally based on statutes, the relevant statutes are not targeted specifically at review of federal agency action but instead govern the operation of federal courts in general.

b. Equitable Relief under a Federal Court’s General Equity Jurisdiction, 28 USC 1331.

c. Declaratory Relief under the Declaratory Judgment Act, 28 USC 2201.

d. Mandamus under 28 USC 1361.

e. Writs of Habeas Corpus

4. “Aptly” Named Nonstatutory Review (confusing)

a. Common-law Tort Suit

i. “Aptly” named nonstatutory review because the underlying cause of action against the agency official does not stem from a federal statute.  It stems, rather, from state common law, or perhaps from a state statute establishing the applicable tort law.  Federal statutes may be involved in the case, especially if the agency official offers legal authorization as a defense to the action, but the plaintiff in such a case does not rely on a federal statute as the basis for suit.  (p. 760).

ii. Method: (1) Bring a state-law tort action against the agency official who committed a tort in his personal capacity.  The official responds, “I was acting as an agent of the United States.”  The official then introduces evidence of the relevant statutes and regulations that purportedly authorize his conduct.  The court then has to determine whether the statutes or regulations, properly interpreted, in fact authorized the conduct in question.  If the court determined that no statute or regulation actually authorized their conduct, then the government officials would stand before the law as private citizens.  If the court concluded that there was actual statutory or regulatory authorization, the plaintiff could seek to strip away that authorization by arguing that the relevant statute or regulation was unconstitutional.

iii. Sovereign Immunity—The doctrine of sovereign immunity does not bar suit where 
1. Damage Actions.  The United States has not waived its immunity to suits for money damages except as provided in the Tucker Act or the Federal Tort Claims Act.

d.  “Whether” Judicial Review of a Specific Agency Action is Available

i. Preclusion of Judicial Review: Express and Implied: whether Congress intended to prohibit judicial review.

1. Exam Approach:

a. While courts have embraced a general presumption that final administrative action is judicially reviewable under the APA, Overton, that presumption may be overcome where Congress by statute, expressly or impliedly, provides clear and convincing evidence of its intent to preclude or restrict judicial review, § 701(a)(1).  A court may infer such congressional intent from: (1) the text of the relevant statutory provision, (2) legislative history, (3) legislative purpose, (4) a contemporaneous judicial construction barring review combined with congressional acquiescence, or (5) the structure of the statutory scheme as a whole where the congressional intent to preclude judicial review is fairly discernible.  For example, implied preclusion was found where review would “severely disrupt [a] complex and delicate administrative scheme” and permits a particular regulated class to evade the statutory requirement that they first exhaust administrative remedies.  Block.  Even where the necessary intent is seemingly present, however, courts will strain, pursuant to the canon of avoidance, to interpret the statute not to preclude judicial review of constitutional claims.  Lepre.
2. Rules of Thumb.

a. § 701(a)(1): The APA’s provisions on judicial review, §§ 701-706, do not apply “to the extent that statutes preclude judicial review.”

b. Legislative failure to expressly provide for review does not indicate an intent to preclude review.

3. Express Preclusion

a. Presumption in favor of review overrides a provision for administrative finality. Shaughnessy v. Pedreiro (1955).
b. Saga of the Veterans Benefits Statutes.

i. Presumption leads courts to strain to permit judicial review.  Johnson v. Robinson (1974)

c. Where Congress Intends to Preclude Judicial Review of Constitutional Claims its Intent to do so must be clear.  Lepre v. Department of Labor (D.C. Cir. 2001)

4. Implied Preclusion

a. The APA’s provisions on judicial review do not apply “to the extent that statutes preclude judicial review.”
b. Block v. Community Nutrition Inst. (1984) (p. 777)—where an agency fixed milk prices and the statute allowed wholesale buyers of milk to seek judicial review, the Court held that Congress impliedly precluded review by consumers of milk because such review would disrupt the statutory scheme, which was essentially designed to soak the consumer: look to structure of the statute.
ii. “Committed to Agency Discretion by Law”: whether there is no law to apply.

1. Judicial review under the APA is not available “to the extent that the agency action is committed to agency discretion by law,” (§ 701(a)(2)), which occurs when a statute is broadly drawn so that there is no law for the court to apply—an occurrence that takes place where there is no meaningful standard against which to judge the agency’s exercise of discretion.  See Overton Park; Darby.  Such circumstances constitute a very narrow exception to the APA’s general presumption of judicial review.

a. Duffy: some scholars think that the the “no law to apply” standard does not exhaust the situations where something can be committed to agency discretion.  Lincoln v. Vigil is the best example of where there is law to apply but the decision is committed to agency discretion.
b. Citizens to Preserve Overton Park—statute provided that federal funds should not be granted to construct highways through public parks if there was a “feasible and prudent” alternate route.  The Secretary of Transportation nevertheless approved funding of such a highway, without stating a reason for doing so.  The Court held that section 701(a) did not grant the Secretary unreviewable broad discretion.  Rather, it held that actions committed to agency discretion were “a very narrow exception.”  By interpreting the statutory language “feasible and prudent” in a way that gave some specific content to the words, the Court found that there was law to apply.

2. Unreviewable claims that fall within the scope of § 701(a)(2):
a. The decision whether or not to enforce a particular law or rule is presumptively committed to agency discretion under § 701(a)(2).  Heckler v. Chaney (1985).

b. § 701(a)(2) precludes judicial review of an agency’s refusal to grant reconsideration of an action because of material error because of the impossibility of devising an adequate standard of review for such agency action.  ICC v. Locomotive Engineers (1987).
c. An agency’s decision to fire an employee where the Director “in his discretion” has power to take such action when deemed to be in the national security interest of the United States (statute exudes deference).  Webster v. Doe (1988) (p. 788)
d. An agency’s decision in allocating funds from a lump-sum appropriation is presumptively committed to agency discretion under 701(a)(2).  Lincoln v. Vigil (1993) (p. 800)
i. Caveat: Congress may overcome this presumption by statutorily restricting what can be done with those funds.  

1. However, a court will not find that this presumption has been overcome if the alleged restrictions flow exclusively from the legislative history and not from the statute.

ii. Rationale:

1. A lump-sum appropriation reflects a congressional recognition that an agency must be allowed “flexibility to shift funds within a particular . . . appropriation account so that the agency can make necessary adjustments for unforeseen developments and changing requirements.”

2. Like the decision against instituting enforcement proceedings, then, an agency’s allocation of funds from a lump-sum appropriation requires “a complicated balancing of a number of factors which are peculiarly within its expertise”:

a. Whether its “resources are best spent” on one program or another;

b. Whether it “is likely to succeed” in fulfilling its statutory mandate;

c. Whether a particular program “best fits the agency’s overall policies”;

d. Whether the agency has enough resources to fund a program at all.
3. Reviewable claims that fall outside the scope of § 701(a)(2):
a. In the absence of a clear expression of contrary congressional intent, judicial review will generally be available for colorable constitutional claims—a principle that reflects separation of powers concerns.  § 701(a)(2); Marbury.
4. Where an agency refusal to act is based on statutory interpretation, the agency’s inaction can usually be reviewed because there is “law to apply” in such situations.
e. “When” an action for judicial review is appropriate.

i. A plaintiff seeking judicial review of administrative action must also address timing elements of judicial review by establishing (1) that the agency action is final; (2) that all legally required administrative remedies have been exhausted; and (3) that the agency action is ripe for judicial review.
ii. Finality

1. Nonfinal agency action is not reviewable. §704.  Agency action is final if (1) it is definitive and (2) has legal (not merely practical) consequences. Standard Oil.
a. Definitive

i. The issuance of an administrative complaint is NOT definitive agency action but merely serves “to initiate the proceedings.”  Standard Oil.

ii. EXAMPLE: Regulations requiring manufacturers of prescription drugs to print certain information on drug labels were “definitive” statements of the Commission’s position.  Abbott.

b. Legal Consequences
i. The issuance of a complaint, which only imposes a burden of responding to the charges, has no legal force. Standard Oil.

ii. EXAMPLE: Regulations requiring manufacturers of prescription drugs to print certain information on drug labels had the status of law and immediate compliance was expected.  Abbott.
2. Other Notes:

a. A lack of finality = a court’s lack of subject matter jurisdiction over the case.

i. Courts obligated to raise finality concerns even when the parties do not.
3. An agency decision may be final even though the agency has labeled it ‘informal guidance’ or ‘nonbinding’ where the agency treats the decision as binding for all practical purposes.

a. Agency positions expressed in letters and memoranda rather than formal rules or orders can nonetheless be final if they are sufficiently authoritative.  Natural Resources Defense Council v. EPA (D.C. Cir. 1994).

iii. Exhaustion

1. Exam Approach.

a. [First determine if judicial review is under the APA or under other specialized statutes, then slot in appropriate language (below)].

2. Statutory Exhaustion (APA cases)

a. For cases brought under the APA, the doctrine of exhaustion of remedies, codified in APA §704, does not require (except where Congress has expressly required otherwise by statute) a party seeking review of otherwise final agency action to exhaust (1) any process for agency reconsideration of its decision or (2) any intra-agency appeals.  Darby.  A court will, however, give effect to an agency rule requiring an intra-agency appeal provided that the administrative action is made inoperative pending that appeal.  Id.  Nonstatutory exhaustion requirements (the common law exhaustion doctrine) will not preclude review if the agency action is final under §704.  Id.
i. Implications:

1. An ALJ’s decision can be directly appealed without first appealing the ALJ’s decision to the agency heads—unless the agency adopted a rule (i) requiring an appeal to the agency heads, and (ii) providing that the ALJ’s decision is inoperative until the agency head appeal is completed.

2. Where agency action is final for purposes of §704, nonstatutory exhaustion requirements do not preclude review.

3. IMPORTANT: Congress may override this approach by statute and require a party to exhaust intra-agency appeals or require a party to exhaust a process for agency reconsideration.  Courts have not decided whether if Congress requires exhaustion by statute for an APA case, then the common law exceptions should apply.  

a. [ASK DUFFY THIS QUESTION: If a case is brought under the APA and Congress requires by statute that the party exhaust an intra-agency appeal, could a court exercise its discretion and apply a common law exhaustion exception like extreme hardship to the plaintiff?]
b. Common law exemption doctrines would not apply in situations where a specialized statute applies.

b. APA §704: “Except as otherwise expressly required by statute, agency action otherwise final is final for purposes of this section [authorizing review of final agency action] whether or not there has been presented or determined an application for a declaratory order, for any form of reconsideration, or, unless the agency otherwise requires by rule and provides that the action meanwhile is inoperative, for an appeal to superior agency authority.”

i. Note: On its face, this provision only requires to exhaust administrative remedies in two circumstances—when expressly required by statute and when an agency requires it by rule and provides for an automatic stay of the agency action pending appeal.

3. Common Law Exhaustion (non-APA cases when judicial review occurs under specialized review statutes that do not incorporate the APA) (note the exceptions to the common law exhaustion doctrine were NOT assigned).

a. For cases NOT brought under the APA or governed by another statute’s exhaustion requirements, the common law doctrine of exhaustion of remedies requires a party seeking judicial review to exhaust all available and adequate administrative remedies whereby the controversy might be resolved at the agency level—remedies which include intra-agency appellate remedies.

iv. Ripeness
1. {NOTE: Address whether a pre-enforcement challenge makes tactical sense since an initial judicial affirmance of a regulation in the abstract gives the regulation an intangible momentum that helds the agency defend it against subsequent challenges on separate grounds.}

2. To determine whether an agency action is ripe for judicial review, courts balance (1) the fitness of the issues for judicial decision against (2) the hardship to the parties of withholding court consideration—a requirement that has no textual basis in the APA but is conjured up to prevent courts “from entangling themselves in abstract disagreements.”  Abbott.

a. “the fitness of the issues for judicial decision” and

i. Factors Considered:

1. Law or Fact.  Whether the questions are of law, rather than fact or discretion.

a. If purely legal then likely ripe.  Abott.

2. Finality.  Whether there is final agency action.

a. Agency interpretative rules and statements of policy may not be ripe if the agency treats them as nonbinding since by their nature they cannot require persons to change their conduct.

3. Concrete or Abstract.  Does the court need to wait for the rule to be applied before the court will be able to determine what its effect will be?
4. Formal or Informal.  The court also weighs the extent to which the action is formal or informal and whether it emanated from the top level of the agency, rather than from the staff.  The more formal the more likely the action is ripe.
b. “the hardship to the parties of withholding court consideration.”

i. Self-explanatory: Abbott would be forced to choose between compliance at considerable cost and noncompliance at the risk of criminal and civil penalties.
3. Rules of Thumb:

a. Agency rules immediately establishing a legal duty that requires a party to alter its primary conduct is likely ripe for review in a pre-enforcement challenge to the promulgation of the rule.  Abbott.
b. If the pre-enforcement challenge is to agency action that does not really impose any obligations to conform, then the party must wait until enforcement before seeking judicial review.  Toilet Goods (imposing a conditional requirement—only if an inspector sought access to a facility, was he to be afforded it).
4. Example of a Case that is NOT ripe:
a. An FDA rule requiring makers of color additives to submit to an FDA inspection of their facilities or face the suspended certification of their products was unripe for pre-enforcement review because the court could better decide the legal issues in the framework of a concrete challenge in which it could assess the FDA’s enforcement problems and the risk of disclosure of trade secrets. Toilet Goods.
5. Example of a Case that IS ripe:

a. The court held ripe for review an FDA rule requiring that the brand name on drug labels be accompanied by the generic name of the chemical every time it was used largely because the plaintiffs faced serious hardship in either engaging in costly compliance with the rule or facing a risk of confiscation and possible criminal sanctions.  Abbott Laboratories.
6. Overripeness: when a party seeks review too late.

a. Where a party indirectly challenges an agency rule in the context of an enforcement action OR directly challenges an agency rule by seeking review of a denied petition for amendment or recission of the rule, and the challenge falls outside of the statutory period, the challenge WILL BE BARRED if it is an attack on the procedural genesis of the rule, but NOT BE BARRED if the challenge is to the substantive validity of the rule.  JEM; FLRA.
i. Procedural Attacks include:

1. The rule was promulgated without adequate notice and comment.

ii. Substantive Attacks include:

1. The rule is unconstitutional.

2. The rule exceeds the scope of statutory authority.

3. The rules are premised on an erroneous interpretation of a statutory term.
4. ??? The policy or factual underpinnings for the rule are arbitrary and capricious. ??? [is this substantive or procedural]

b. Exceptions:

i. NO NOTICE OF RULE TO ANY PARTY.  If agency action fails to put aggrieved parties on reasonable notice of the rule’s content such that no party ever had an adequate opportunity to challenge a particular agency action, then a party may challenge the procedural lineage of a rule outside of the statutory period.  JEM.

1. BUT: if the failure to conduct notice and comment rulemaking is an immediately obvious fact to parties, then exception is not met.  JEM.

ii. If a challenge remains unripe for judicial review throughout the statutory review period. JEM.
c. Rationales:

i. Waste of judicial resources.

ii. Value of Finality: unjustifiably impair the reliance interests of those who conformed their conduct to the contested regulation.

2. Scope of Review of Agency Action
f. Exam Approach

i. Classify the agency action as (1) a question of law, (2) a question of fact, or (3) a mixed question of law and fact.

1. If Question of Law then invoke Chevron, or Skidmore if Chevron does not apply.

a. Questions of law involve claims as to the meaning of a constitutional, statutory, or regulatory provision.

ii. Next determine whether the question of fact arises out of a formal or informal proceeding.

1. If Formal Proceeding then Substantial Evidence Review governs the court’s analysis.

2. If Informal Proceeding then Arbitrary and Capricious Standard Governs.

g. STATUTORY LEGAL ISSUES
i. Black Letter: The court will set aside an agency action if it finds that the action exceeds the authority granted, or violates limitations imposed by a federal statute.  § 706(C).
ii. The Chevron doctrine holds that where an agency (1) interprets a statute (2) that it administers (3) pursuant to a congressional delegation, which grants the agency the power to speak with the force of law, (4) the agency’s statutory interpretation must be afforded deference by the reviewing court as determined by the two-part Chevron test.  The statutory authorization for the Chevron doctrine stems from APA § 706 combined with democratic theory and an implicit delegation theory, which is further based on the presumed fictional instructions of rational legislators.  Under this view, where congressional intentions are not clear the agency, where empowered to speak with the force of law, is the preferred gap filler because agencies, unlike courts, are accountable to the President, who is elected by the people.  (Courts have not, however, adequately resolved Chevron’s theoretical underpinnings since the statutory basis for the implicit delegation theory is not completely clear—particularly in the context of APA 558(b)).  To the extent the implicit delegation theory is sound, the Chevron doctrine is consistent with section 706 because the court’s recognition that the agency is implicitly entrusted with the interpretation of ambiguous statutory terms is encapsulated within the court’s de novo review of the relevant statute.
1.  (1) interprets a statute—Chevron does not apply to:

a. An Agency’s Construction of Its Own Regulations
i. Bowles v. Seminole Rock & Sand Co. (1945): an agency’s construction of its own regulations “becomes controlling weight unless it is plainly erroneous or inconsistent with the regulation.”

1. First, a court looks to the language of the regulation itself.  If it is clear, that is the end of the matter.  

2. If language is not clear then the court looks to see if the Constitution or a statute makes a particular interpretation inappropriate.

3. Finally, if there is an administrative interpretation not ruled out by the Constitution or a statute, that interpretation is controlling unless plainly erroneous or inconsistent with the regulation.

b. An Agency’s Construction of the Constitution
i. Lawson: “Agencies must often interpret the Constitution to determine whether their actions violate substantive or procedural rights guaranteed by that document.  Agencies receive no deference from courts on constitutional matters.”

c. An Agency’s Interpretation of Court Opinions
i. Lawson: “Agencies must often interpret and apply court decisions that construe statutes and regulations.  Chevron deference does not extend to agency interpretations of court opinions, even when the agency is entitled to deference in the interpretation of the statutes or regulations that were the subject of the court opinions.”  See Reno v. Bossier Parish School Board (2000).

d. An Agency’s Interpretation of Contracts, Deeds, and other Legal Instruments
i. Lawson: “In principle, Chevron deference does not extend to these instruments; in practice the results are mixed.”

1. National Fuel Gas Supply Corp. v. FERC (D.C. Cir. 1987) (holding that Chevron deference applies to FERC’s interpretation of gas supply contracts).

2. Meadow Green-Wildcat Corp. v. Hathaway (1st Cir. 191) (holding that Forest Service permits should be treated like contracts, and that the Forest Service accordingly should get no deference in their interpretation).
2. (2) that it administers—Chevron does NOT apply to:

a. What does it mean for an agency to administer a statute?

i. Lawson: “[A]gencies are said to ‘administer’ statutes for which they have some special responsibility.”  For example, an agency is almost always held to administer the substantive provisions of the organic statutes they enforce.

1. Example of Statute the Agency Does Not Administer: APA.

b. An Agency’s Interpretation of a Statute Administered by More Than One Agency:

i. Generally.  At least one court has held that Chevron deference does not apply when an agency interprets a statute that it does not exclusively administer.  Rappoport.  This approach, however, is likely disfavored as inconsistent with the Court’s acceptance of the implicit delegation theory. See Mead.  For example, under the implicit delegation theory when an agency fills in a statutory ambiguity it exercises its lawmaking authority to determine the meaning of the statute and does not merely interpret the statute.  Thus, there is no risk of inconsistent agency interpretations but the law has different meanings depending when multiple agencies administering the same statute determine what the law is in different ways.

ii. Examples:

1. Rate setting agencies that interpret and apply the internal revenue code (IRS has special responsibility not rate setting agencies).

2. Agencies that interpret the FOIA to provide records to members of the public upon request.

c. When an Agency’s Responsibilities and Powers are Limited to Bringing Actions in Court, the Agency Does Not Administer the Act, but Enforces the Act.

i. Kelley v. EPA (D.C. Cir. 1994)--Under CERCLA (sometimes known as Superfund), the EPA is responsible for determining how hazardous waste sites are to be cleaned up.  Its rules specifying the procedures and levels of cleanliness to be achieved are entitled to Chevron deference to the extent that CERCLA is ambiguous.  However, CERCLA also specifies who is liable to pay for cleanups of hazardous waste facilities, and EPA is given no role (other than enforcer) in determining who is liable.  Accordingly, any EPA rule interpreting who is liable is not entitled to Chevron deference.

d. An Agency Interpretation of a Statutory Provision that does not Directly Implicate the Agency’s Regulatory Mission: 

i. Wagner Seed Co., Inc. v. Bush (D.C. Cir. 1991)

ii. Facts: Wagner Seed’s warehouse is struck by lightning resulting in release of toxic substances.  EPA orders a clean-up pursuant to § 106(a) of CERCLA, which authorizes the EPA to compel removal of toxic wastes from various sites.  Wagner completed 98% of cleanup by 10/17/86 on which date Congress passed a Superfund Amendment to CERCLA (§ 106(b)(2)) which permitted a person who receives and complies with the terms of any order issued under § 106(a) to petition for reimbursement of costs.  Wagner completes cleanup by January 1988 and applies for reimbursement.  The EPA rejects Wagner’s claim in a letter holding that the reimbursement provision only applied to clean-up orders received after the Congress adopted the Superfund Amendment in 10/17/86.  Wagner was too late because it received the clean up order had been received by Wagner prior to that date.  Wagner argued that the statute only required that an order have been received and complied with by the time reimbursement is sought.  The issue is whether the EPA’s or Wagner’s interpretation should prevail.

iii. Majority’s view: Agency is entitled to Chevron deference because the meaning of the statute ambiguous, and the agency’s interpretation of the statute is reasonable.  The majority did not discuss whether the agency ‘administered’ the reimbursement provisions of the Superfund Amendments. 

iv. Dissent’s view: Chevron deference does not apply because the EPA does not administer the Superfund Amendment § 106(b)(2) because Congress intended the courts to administer the Superfund Amendments.  Because of the President’s delegation, the EPA had to construe § 106(b)(2) as a predicate to its own action.  But just because an agency has to interpret a statute does not mean that it administers the statute.  Courts do not give deference to the DOJ’s interpretation of federal criminal statutes that they have to interpret, even though they have a special responsibility to administer the statute.  A more specific responsibility for administering the law is required to trigger Chevron.

e. Possible Case: An Agency’s Interpretation of its Judicial Review (Procedural) Provisions in Organic Statutes.  Why not extend that deference to an agencies’ interpretation the judicial review provisions in the organic statute? Reason: when an agency’s self-interest is so conspicuously at stake, Congress should not be taken to have delegated law-interpreting power to the agency. 

i. Edelman v. Lynchburg College (2002)

ii. Recall: The D.C. Cir. in Chemical Waste gives Chevron deference to agencies’ interpretations of procedural provisions in organic statutes providing for hearings.
iii. Facts: Would be plaintiff, Edelman, tries to file a federal employment discrimination claim but must first file with the Equal Employment Opportunity Commission (EEOC) “a charge within a hundred days.”  The charge must then be verified by the filer.  Edelman files a timely charge with the EOCC.  But the filings were not verified until after the time limit expired.  The EEOC , by regulation, interpreted the statute to allow verification of charges after the initial filing.  The defendant, Lynchburg College, objected to this interpretation.  The EEOC has no substantive rulemaking power but does have statutory power to make “suitable procedural regulations.”

iv. Majority: upheld EEOC’s regulation without considering whether it was entitled to Chevron deference.

v. Concurrence: Stated that the EEOC’s regulation is entitled to deference because it involves a procedural issue and Congress has delegated authority to the EEOC to make suitable procedural regulations.  If the EEOC interpreted substantive regulations then it would not be entitled to Chevron deference because it does NOT have substantive rulemaking authority and, thus, its interpretation would only receive consideration under the standards of Skidmore.

vi. Under the Concurrence’s view this suggests that Chemical Waste adopted the correct view regarding when formal adjudication is triggered.

f. WARNING: SPECIALIZED EXCEPTIONS WHERE CHEVRON DOES NOT APPLY EVEN THOUGH THE AGENCY IS INTERPRETING A STATUTE IT ADMINISTERS.
i. State Agency Interpretations of State Law or Federal Law

1. Lawson: “State agencies do not receive Chevron deference even in the interpretation of federal law.”

ii. An Agency’s Interpretation of a Criminal Statute even if that Agency is the DOJ which administers the Criminal Statutes.

1. Limited Exception: “The Sentencing Commission’s commentary on its sentencing guidelines is entitled to a large measure of deference.” Stinson v. United States (1993).

2. Law Review Article: Some agencies enforce the law; more particularly, they enforce the criminal law. The Department of Justice is of course the most obvious example. Is it plausible to say that when criminal statutes are ambiguous, the Department of Justice is permitted to construe them as it sees fit? That would be a preposterous conclusion. Such deference would ensure the combination of prosecutorial power and adjudicatory power, in a way that would violate established traditions and threaten liberty itself.  Congress should not be understood to have violated these traditions merely by authorizing enforcement of the criminal law; the grant of prosecutorial power, under federal criminal law, should not be seen as including interpretive power as well.
3. (3) the power to speak with the force of law
a. Generally.  An agency’s interpretation of a statute qualifies for Chevron deference only when it appears that “Congress delegated authority to the agency generally to make rules carrying the force of law and that the agency interpretation claiming deference was promulgated in the exercise of that authority.” Mead.  This requirement reflects the concern that deference to an agency’s interpretation is inappropriate in situations where it is implausible to infer a congressional delegation of law-interpreting power.
i. When has Congress delegated to the agency the power to make rules carrying the force of law?

1. The Court said in Mead that such delegation "may be shown in a variety of ways, as by an agency's power to engage in adjudication or notice-and-comment rulemaking, or by some other indication of a comparable congressional intent."
2. The grant of authority to act with the force of law is a sufficient but not necessary condition for finding a grant of power to interpret ambiguous terms.
b. Courts will presume that an agency’s interpretation of a statutory ambiguity does NOT qualify for Chevron deference UNLESS it is clear that Congress delegated to the agency the power to speak with the force of law respecting the particular interpretation.  Delegation of such authority can be shown (1) if Congress conferred on the agency the following classes of authority, AND (2) the agency employed that authority as the means of resolving the statutory ambiguity.  Agency interpretations with the appropriate pedigree include (called safe harbors): 

i. Informal Rulemaking, Formal Rulemaking, Formal Adjudication.  Mead.

1. Duffy: This is exactly what is happening in Hearst.  The Court decided that Congress wanted the agency to decide who counts as an “employee.”  But Hearst is a bit different than Mead because it emphasizes the agency’s fact finding expertise and not the political accountable justification for agency deference.

2. Reason: When Congress provides “for a relatively formal administrative procedure,” one that fosters “fairness and deliberation,” it is fair to assume that “Congress contemplates administrative action with the force of law.” 

ii. Procedural rules.

iii. Substantive Rules Adopted Under the “Good Cause” Exception.

iv. Where the agency interpretation is NOT promulgated in the exercise of one of above types of authority, the court may still find that Congress delegated to the agency the power to speak with the force of law where there is “[s]ome other indication of comparable congressional intent.” Mead.  Factors that might lead a court to this conclusion include:

1. Duffy on Factors:

a. Generally.  Big category of cases.  It includes Overton Park, the LTV decision.  Because of the cases like Florida East Coast that allow agencies to use informal proceedings even in adjudicatory context.  It’s not clear under Mead when these informal procedures will be viewed as significant enough to get Chevron deference.

b. The analysis of the statute: whether the statute reveals that Congress intended to give this amount of power to the agency.  Everything is subservient to the statutory analysis.  The court says as a rule of thumb that the more formality that is in the process the more likely Congress intended to delegate to the agency.  Another thing that is part of the formality is the number of opportunities the agency has to make these decisions.  In Mead there were thousands of decisions.  Contrast that with LTV where there are very few decisions and they are made at the highest levels of the agency.  

c. Harder case: Agency had rulemaking power but rulemaking power did not encompass the issue the court was dealing with.  The issue the court was dealing with is a private suit where the workers don’t need to go to the agency but they have private rights of action to go to Court first.  Thus, this is a big indicator that the Court will enforce the.  The issue is whether a state standard could supplant .  This was a case where the agency had rulemaking power but it was on a different subject.  The agency was not given Chevron deference because with respect to the issue before the court the agency did not have rulemaking power.

2. Whether the language of the congressional delegation indicates Congress meant to delegate authority to the agency to issue rulings with the force of law.

3. Whether the interpretation is being issued by a high or low level official in the agency.

a. Why, then, was the tariff ruling in Mead not entitled to deference? A relevant factor was that formal procedures were not involved. Another was that nearly fifty customs offices issue tariff classifications, producing 10,000 to 15,000 annually. “Any suggestion that rulings intended to have the force of law are being churned out at a rate of 10,000 a year at an agency’s 46 scattered offices is simply self-refuting.”124 Hence such rulings should be treated like the policy statements, agency manuals, and enforcement guidelines mentioned in Christensen. Skidmore, not Chevron, provided the applicable principles. 
4. Whether Congress required the agency to engage in relatively formal procedures before acting.
5. Whether Congress authorized the agency to prescribe legal norms that apply uniformly throughout its jurisdiction.
6. Whether Congress authorized the agency to adopt rules or precedents that generalize beyond a single case: Whether the agency’s interpretation has precedential value or, stated differently, whether the interpretation represents the authoritative position of the agency (although “precedential value alone does not add up to Chevron entitlement).  Mead.

7. Whether the agency itself intended its interpretations to have the force of law.

8. Whether the agency issues numerous similar such interpretations that by sheer volume suggest that the interpretations are not intended to have the force of law.

a. Mead: “Indeed, to claim that classifications have legal force is to ignore the reality that 46 different Customs offices issue 10,000 to 15,000 of them each year.  Any suggestion that rulings intended to have the force of law are being churned out at a rate of 10,000 a year at an agency’s 46 scattered offices is simply self-refuting.”

9. Whether the agency interpretation is situated so as to make it analogous to an interpretation contained within an interpretative rule, a policy statement, an agency manual or the like.

c. Good HYPO offered by Scalia: “Imagine the following sequence of events: FCC action is challenged as ultra vires under the governing statute; the litigation reaches all the way to the Supreme Court of the United States. The Solicitor General sets forth the FCC's official position (approved by the Commission) regarding  [*2720]  interpretation of the statute. Applying Mead, however, the Court denies the agency position Chevron deference, finds that the best interpretation of the statute contradicts the agency's position, and holds the challenged agency action unlawful. The agency promptly conducts a rulemaking, and adopts a rule that comports with its earlier position -- in effect disagreeing with the Supreme Court concerning the best interpretation of the statute. According to today's opinion, the agency is thereupon free to take the action that the Supreme Court found unlawful.”
d. Skidmore deference (see below) (NOT Chevron deference) applies to an agency’s interpretation of a statute contained within (1) an interpretative rule, (2) a policy statement, (3) an agency manual, (4) enforcement guidelines, or (5) similar documents, (6) UNLESS other statutory circumstances demonstrate that Congress intended for the agency’s action to have the force of law.

i. Note: Christensen specifically involved an opinion letter, which would be classified as an interpretative rule under the APA.

ii. Note: the deference given under Skidmore is diminished if the interpretation involves an area beyond the agency’s expertise.  That is, if the interpretation involves an area beyond the agency’s expertise then the court is likely to find the agency’s interpretation less persuasive.

iii. Congress had not delegated authority to the Customs Service to act with the force of law when it authorized the agency to issue tariff classification rulings.  Mead.
e. No deference applies to an agency’s interpretation of a statute where the interpretation is made by lawyers for the agency in the course of litigation over the meaning of a statutory provision.  Chenery I.

i.  Rationale: The interpretation is highly likely to be a post hoc rationalization for some agency action based on the agency’s litigating posture.  The agency is less likely to have made the interpretation based on considerations of what is the best public policy consistent with the law.

f. Questionable Cases:

i. Informal Adjudication—Courts will probably grant Chevron deference to an agency interpretation of a statutory provision made in the context of informal adjudication because such adjudication has the force of law.  It is questionable, however, whether a court would grant Chevron deference to an agency interpretation made in the context of informal adjudication where that adjudication occurs with little or no procedure, no adversary presentations, no high-level agency consideration, but it still has the force of law with respect to the parties to the adjudication.
g. Case Law:

i. Christensen v. Harris County (2000)—Administrator of the Wage and Hour Division of the Department of Labor replies in a letter to a question from Harris County, Texas, about the effect of the Fair Labor Standards Act on the use of compensatory time instead of overtime pay for its employees.  The county didn’t like the Administrator’s interpretation.  Instead, the county ignored the Administrator’s interpretation and used compensatory time instead of overtime pay for its employees.  The employees sued for overtime pay and argued that the Administrator’s interpretation contained in the opinion letter was entitled to Chevron deference.  The Supreme Court said that Chevron did not apply but only Skidmore deference was appropriate.

ii. United States v. Mead (2001)—the issue is the level of deference a court should afford Customs Service “ruling letters.”  The Court held that the ruling letters should be entitled to Skidmore not Chevron deference.  The relevant inquiry was whether Congress intended the administrative action to have the force of law.  First, the Court noted that it’s a very good indicator that Congress intended the force of law if it authorized the agency to engage in rulemaking or adjudication, and the agency has made its interpretation pursuant to that authority.  Second, the Court noted that Congress probably intends the force of law if there is a relatively formal set of administrative procedures to ensure the full airing of issues.  Thus, if these attributes are not present then the Court will likely not apply Chevron deference to the agency interpretation.  The factors, however, are not determinative.  The Court thus, engaged in an extended analysis of the way the Service used the ruling letters to conclude that they were best treated likely policy statements, agency manuals, and enforcement guidelines afforded only Skidmore deference in Christensen.

4. (4) Chevron deference.

a. Step 1: DRAIN THE MEANING: Chevron deference involves two steps.  First, the reviewing court determines whether the meaning of the statutory language at issue is clear using traditional tools of statutory construction.  If the meaning is clear then the court must give effect to the clear meaning of the statute.   On rare occasions, however, courts have refused to give effect to a reasonable agency interpretation of an ambiguous statutory provision that involves a question of great economic and political significance because Congress is less likely to have intended an implicit delegation—Congress is more likely to have focused on major questions than on interstitial matters.  FDA.
i. To find ambiguity you must show 1 or more reasonable interpretations are plausible!  YOU DO NOT NEED TO SHOW THAT THE INTERPRETATIONS ARE EQUALLY PLAUSIBLE.  ONLY THAT THERE ARE TWO OR MORE REASONABLE INTERPRETATIONS.  Try to drain as much meaning out of statute or statutes as you can.

ii. MUST CONSIDER ALL: Clarity Gleaned from Traditional Tools of Statutory Interpretation
1. Text of the Statute

2. Dictionary Definitions

3. Canons of Construction

4. Statutory Structure

a. FDA Case: Court concludes language clear by looking beyond the text to the wide range of tobacco-specific legislation enacted by Congress in the last decades that indicate a Congressional intent to preclude the FDA from asserting jurisdiction to regulate tobacco products.

5. Legislative Purpose

6. Legislative History

a. My approach should mirror Scalia: “While some courts have given weight to legislative history in determining the meaning of statutory language, there is a dispute over whether unenacted legislative intent should inform the meaning of enacted legislation.”

7. Long-Standing, consistent agency interpretation may be part of the evidence showing that the statute is not ambiguous.  Scalia.

iii. Great economic and political significance
1. Example: In FDA, the FDA was taking action against one of the nation’s most serious public health problems, in a judgment that had a high degree of public visibility.

2. “This case involves one of the most troubling public health problems facing our Nation today: the thousands of premature deaths that occur each year because of tobacco use.”  FDA.

3. The Court’s inquiry into the Step One question “is shaped, at least in some measure, by the nature of the question presented.”214 Chevron, the Court noted, is based on “an implicit delegation,” but in “extraordinary cases,” courts should “hesitate before concluding that Congress has intended such an implicit delegation.”

4. Rationale for Rule: The apparent theory is that Congress should not be taken to have asked agencies to resolve those questions. 

iv. Other Notes:

1. A court’s prior judicial construction of a statute trumps an agency’s construction otherwise entitled to deference under Chevron only if the prior court held that its construction followed from the unambiguous terms of the statute.  This is the only way the court can set in stone the meaning of the statute: ossification.

b. Step 2: Second, if the meaning of the provision cannot be deemed clear (or if the statute is silent), the court must uphold the agency’s interpretation of the statute if that interpretation is reasonable or permissible.
i. To determine whether the agency’s interpretation of the statute is reasonable a court conducts two conceptually distinct inquiries:

1. First, the Court uses the same tools of statutory construction to determine whether the statute, even if subject to more than one interpretation, can support the particular interpretation adopted by the agency.  

a. For example, the Court might look at the statutory context as a whole to determine whether the agency interpretation is clearly ruled out.

b. Note: Some commentators suggest that this inquiry should be better considered a part of Step 1.

2. Second, in addition to the first approach, the courts at Chevron step two evaluate whether the agency in reaching its interpretation reasoned from statutory premises in a well-considered fashion (i.e. engage in an arbitrary and capricious review).  This is the hard look review of Overton Park.

a. Under hard look review you are looking at whether the agency made the right policy call.  In Overton Park the court is not just asking in the abstract whether its reasonable to put a road througha park but is this a permissible call given what Congress has said in the statute.
b. See Arbitrary and Capricious Review.

c. See Verizon Communications; see also Overton Park; State Farm.

c. Case Law
i. Chevron U.S.A. v. Natural Resources Defense Council, Inc. (1984)

1. Facts: Clean Air Act Amendments of 1977 requires nonattainment states—states that had not achieved national air quality standards established by the EPA—to set up a permit program that requires major “stationary sources” of pollution to shut down unless they meet certain stringent conditions that qualify them for a permit.  10/14/81--EPA issues regulations implementing the Clean Air Act Amendments.  One of the regulations allows a State to adopt a plantwide definition of the term “stationary source” such that a plant may modify or install pollution emitting devices provided that the total pollution output of the plant does not increase.

2. Procedure: Respondents file a timely petition for review in D.C. Cir. to set aside the EPA’s regulation.  

a. D.C. Cir’s Args:

b. Clean Air Act’s text and legislative history unclear as to the meaning “stationary source.”

c. Given above lack of clarity, D.C. Cir. looks to purpose of statute, which it finds is to improve air quality.

d. Based on precedents, it finds the bubble concept inapplicable to programs enacted to improve air quality.

e. Therefore, it set aside the EPA’s regulations embodying the bubble concept as contrary to law (under 706(2)(A)—yes I think because this is dealing with informal rulemaking).

f. Supreme Court grants cert and REVERSES upholding the EPA’s regulations.

3. Issue: whether the EPA’s decision to allow States to adopt a plantwide definition of “stationary source” is based on a reasonable construction of the statutory term “stationary source” in the Clean Air Act.

ii. CHEVRON HYPO: what if EPA said that our rules can define facility reasonably broadly.  What if EPA said we will define stationary source to mean all facilities within a state owned by one company?  Would this survive judicial review?  You would admit that there is an ambiguity but under Step 1 you could say that there are limits to the ambiguity.  On the exam employ this approach of addressing both steps and looking for chinks in the armor.  You could attack it by looking at the text first and second look at structure of the statute (look for specific controls that suggest Congress intended to apply the Act on a region by region basis—in this case the Natural Resources Defense Fund tried to prove that the bubble concept was too broad) (structural arguments: (a) statute was designed to make the agency look at local problems, and (b) it’s odd that Congress would envision two parts), next you could look at legislative history to reveal that there are many sources that Congress intended the meaning of stationary source not to cover.   Next, you can attack it on step 2.  If you lose no Step 1 you could argue that it was not a reasonable interpretation of the statute.  You could look at same stuff in step 1 and say that the interpretation doesn’t fit—that it is unreasonable to take this ambiguity to be so broad (i.e. the first component of step 2—there is some debate about whether there should be treated as step 1).  Next, you could go to arbitrary and capricious review (the second component of step 2—many commentators say that this step is really just arbitrary and capricious masked under words of reasonableness), which is governed by Overton Park’s hard look review.  Step 0 tells us that there is delegated power.  Step 1 says that there is an ambiguity.  Step 2 is the court reviewing the agency’s policy decisions.  Under Overton Park, the agency has to have made a .  Make a policy argument: This definition might increase pollution because X.  Step 2 is equivalent to the hard look review under the arbitrary and capricious.  This view is consistent with the delegation theory.  The APA tells us how to review decisions of policy making delegation.  The APA provides a standard for reviewing policy decisions.  State Farm is Overton Park revisited in the context of a rulemaking rather than an adjudication: the agency is supposed to make a reasoned decision, answer objections, at the time it made its decision.  The agency’s decision making process under Overton Park and State Farm is that the agency’s decision is evaluated under a reasonableness standard.  But you must raise this in order to attack it.
5.  (5) Other Matters:

a. Chevron May Not Always Apply to An Agency’s Interpretation of Its Own Jurisdiction.  While the Supreme Court has never definitely ruled on this question one way or another, lowers courts in general endorse the view that Chevron analysis is appropriate when the question involves the extent of the agency’s jurisdiction.  This general rule is more suspect, however, when an agency interpretation significantly expands the agency’s previously recognized jurisdiction.

i. RATIONALE: Congress should not be taken to have intended to delegate to agencies the power to decide on the scope of their own authority. That question, it might be thought, ought to be answered by an independent institution, not by the agency itself. Thus Justice Brennan urged that judgments about jurisdiction “have not been entrusted to the agency” and might well “conflict with the agency's institutional interests in expanding its own power.”  In his view, “agencies can claim no special expertise in interpreting a statute confining its jurisdiction,” and Congress cannot be presumed to ask “an agency to fill ‘gaps’ in a statute confining the agency's jurisdiction.” 

b. Chevron May Not Apply Where the Agency Has a Personal Stake in a Particular Interpretation.  This is likely to occur where the agency might obtain or save money under one interpretation rather than another.

iii. Where Chevron principles do not apply, a reviewing court will attempt to discern the best interpretation of the statutory language and in doing so grant the agency’s interpretation some degree of deference pursuant to the Skidmore doctrine—a doctrine under which the agency’s view can have the “power to persuade” as opposed to the “power to control.”  Under Skidmore, the extent of deference afforded an agency’s interpretation  is determined by factors which include: 

1. (1) the consistency of the agency’s position, 

2. (2) the timing of the agency’s position,

a. The interpretation is more worthy of deference if adopted soon after the statute was passed, since the agency was probably more familiar with the legislative purpose. 

3. (3) the nature of the agency’s expertise.

4. (4) thoroughness of consideration

a. An interpretation is more worthy of deference if the agency carefully considered it at a high level.

b. Similarly, the formality by which the interpretation was expressed (e.g. in a published regulation or a reasoned adjudicatory opinion, rather than an informal letter) is relevant to deciding how much deference it is owed.

5. (5) reenactment

a. The interpretation is more worthy of deference if the legislature reenacted the statute with knowledge of the agency’s interpretation of it.

6. (6) Agency expertise

a. The interpretation is more worthy of deference if it reflects agency expertise in dealing with the issues.  In contrast, courts have more expertise in applying the common law or in construing nontechnical statutes.

7. (7) Public participation

a. If the public participated in the process that produced the interpretation, the rule is more worthy of deference.

8. EXAMPLE: Thus, if the Administrator’s interpretation reflects a change in a previously held position a Court will likely give the Administrator’s view much less weight just as a Court would give less weight to a law professor’s views when those views reflect a change in the law professor’s thinking, i.e. flip-flopping hurts credibility.  This is a key difference between the Skidmore view and the Chevron theory.  Under Chevron, it is perfectly fine for an agency to flip-flop because a court views the agency as in the best position to make policy decisions since it is politically accountable.  With that political accountability comes changes in agency positions as new administrations come to office.  See Chevron below. 

9. Other Points:
a. Best Rationale for Skidmore: political accountability of President to whom the agencies are accountable.  
b. Duffy’s view is that a Court under this standard would grant an agency’s legal conclusions of a statute it administers no more weight than would a judge would give to a prominent law professor’s article on the topic or a party’s brief.  Duffy says, “The amount of deference Skidmore requires is virtually nothing.”  At best, you can argue that Skidmore requires the lower courts to read the Administrator’s view and thoroughly consider them as if they were written by a prominent law professor.  This is a standard, in Duffy’s view, that is very close to de novo review.  Courts will consider factors such as the timing and consistency of the agency’s position and the nature of the agency’s expertise in deciding how much weight to give to the Administrator’s views.

10. Case Law: Skidmore v. Swift & Co. (1944) (p. 435)

a. Facts: Seven employees of the Swift and Company packing plant brought an action under the Fair Labor Standards Act to recover overtime and other fees.

b. Procedure: District Court denied employees claim.  The 5th Cir. affirmed the District Court.

c. Issue: Whether the fire hall duties (consisting largely of waiting time) constituted working time, for which overtime compensation is due under the Fair Labor Standards Act.

d. Holding: Case remanded to District Court to reconsider whether the fire hall duties constituted working time.

e. Reasoning: The 9th Circuit’s reasoning was flawed because it found as a conclusion of law that the time plaintiffs spent in the fire halls does not constitute work.  But the Court finds “no principle of law” that “precludes waiting time from also being working time.”  The inquiry is a contractual issue of what the parties agreed to.  To answer this question the District court needs to scrutinize the agreements between the parties.  It is the duty of the court to decide whether particular cases fall within or without the Act.  

i. In making this evaluation, the District Court should be guided somewhat by the office of the Administrator’s opinions (reflected through policy statements or elsewhere) who Congress gave the responsibility of bringing injunctions to restrain violations.  These dutites accumulated a considerable expertise in the Administrator.  The Administrator’s bulletin helps in this regard.  But the bulletin is by no means conclusive.  The Administrator’s views have the power to persuade but not the power to control.  

ii. How much weight to put on the Administrator’s views varies depending on several factors which include:

1. The thoroughness the Administrator gave to deciding the particular issue

2. Whether the Administrator’s opinion is consistent with his earlier and later pronouncements

3. The nature of the Administrator’s expertise

f. Significance of the Case:

i. Deference to an agency can be important even when an agency does not have formal responsibility for administering a statute.  To determine whether you defer to an agency’s legal conclusions you consider a variety of indeterminate factors.

h. NONSTATUTORY LEGAL ISSUES
i. The court will set aside an agency action if it finds that the action exceeds the authority granted, or violates limitations imposed, by:

1. The Constitution

2. An agency rule having the force of law (as opposed to, for example, internal operating procedures)

3. Federal Common Law, in the rare cases in which it applies;

4. Any other source of law that is binding upon the agency, including a consent decree or other judicial order, international law, and (to the extent applicable and enforceable by their terms) Executive Orders.  See APA § 706(2)(A) (“not in accordance with law”).

ii. In resolving the above legal issues, courts have no established tradition of deference to any agency, although they occasionally give some weight to the agency’s views.

iii. A court must accept an agency’s interpretation of its own regulation unless an alternative reading is compelled by the plain language of the regulation or by other clear indications of the regulation’s meaning.  While courts generally defer to agencies’ readings of their own regulations, a lesser degree of deference is sometimes considered appropriate where Congress has not delegated lawmaking authority to the agency and/or the interpretation is made informally without sufficient procedures to ensure careful consideration and full airing of relevant issues.

i. ISSUES OF FACT
i. General Notes.

1. Black Letter Book: “The following standards apply when courts review agencies’ findings regarding purely factual questions.  These standards also are commonly used to review agency findings that may be termed “factual” but actually embody a degree of normative judgment.  (Such findings present what are sometimes called questions of “ultimate fact” or of “application of law to fact,” or “mixed questions of law and fact.”)  In reviewing these findings, a court is likely to look exclusively to the standards expounded in this section if the meaning of the law is not in dispute.  Where, however, the parties do disagree about the meaning of relevant law, the reviewing court must resolve that dispute using the appropriate test for adjudicating issues of law; if the agency action survives that scrutiny, the court then applies the appropriate standard stated in this section.”

ii. DE NOVO REVIEW

1. A court will subject an agency’s findings of fact to trial de novo, and make its own independent findings of fact only where a statute or the Constitution specifically so requires. §706(2)(F).

a. De Novo review only applies in two circumstances: (1) such de novo review is authorized when the action is adjudicatory in nature and the agency factfinding procedures are inadequate; (2) And, there may be independent judicial factfinding when issues that were not before the agency are raised in a proceeding to enforce nonadjudicatory agency action.”

i. Respecting the first circumstance, courts will generally find inadequate fact-finding procedures only where there are serious allegations of bad faith or lack of integrity in the fact-finding process.

ii. Respecting the second circumstance, if an agency attempts to enforce a regulatory requirement in court, the applicability of the regulation to the defendant is subject to de novo review.

2. APA § 706(2)(F): “The reviewing court shall . . . (2) hold unlawful and set aside agency action, findings, and conclusions found to be . . . (F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court . . . . In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error.”
iii. SUBSTANTIAL EVIDENCE REVIEW: FACTUAL ISSUES IN FORMAL ADJUDICATION OR FORMAL RULEMAKING

1. Black Letter: Pursuant to APA § 706(2)(E), a court reviews an agency’s factual findings to determine whether they are supported by substantial evidence in the record as a whole when the agency action resulted from a proceeding subject to the formal requirements of APA §§ 556 and 557.  While the precise definition of “substantial evidence” is elusive, the Supreme Court has stated that it is “such evidence as a reasonable mind might accept as adequate to support a conclusion.”  

a. APA § 706(2)(E):  “The reviewing court shall . . . (2) hold unlawful and set aside agency action, findings, and conclusions found to be . . . (E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute . . . . In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error.”

b. Substantial Evidence = Arbitrary and Capricious.  The D.C. Circuit along with several other jurisdictions has held that the substantial evidence standard is virtually identical to the arbitrary and capricious standard. Association of Data Processing Service Organizations, Inc. v. Board of Governors of the Federal Reserve System (1984).

i. “The distinctive function of paragraph (E)—what it achieves that paragraph (A) does not—is to require substantial evidence to be found within the record of closed-record proceedings to which it exclusively applies.”  Association of Data Processing Service Organizations, Inc. v. Board of Governors of the Federal Reserve System (1984)


ii. Main theory that 2 and 3 are different is the structure of the APA.  Why have different language if it’s the same standard.  It certainly can’t be less deferential than the arbitrary and capricious because that will always apply.  

iii. Scalia says that the substantial=arbitrary in terms of substance of deference but the difference is that thhe substantial test is supposed to make clear that the agency decision must be based on the record.  Contrast this with informal proceedings.  Duffy: I am not sure that Scalia’s view is a persuasive interpretation of the APA.  Duffy the Sup. Ct. probably won’t address this issue because the Sup. Ct. is on record as saying that even the difference between 2 and 3 is so slight that it is hard to imagine cases where you would reverse under 2 but affirm under 3.  So the Sup. Ct. thinks that this debate about distinguishing between these standards is slightly misfounded because if you think about how judges give more or less deference.  When would a judge reverse under 3 but affirm under.

iv. The other argument for saying that arbitrary and capricious is different than substantial evidence test is that Congress sometimes says in informal proceedings which is governed by arbitrary and capricious test, Congress says apply the substantial evidence test.  This is a very odd thing.  What if you were a court faced with whether arbitrary and capricious and substantial evidence is the same thing.  But Congress says use the substantial evidence test rather than the arbitrary and capricious test.  At least one court thought that this was required.  Then Judge Scalia thought that this was too subtle of a point to really worry about.  Most courts think it is a very unusual case where a court would affirm under 3 but reverse under 4.

2. ENTIRE RECORD REVIEW.  In reviewing for substantial evidence, the court must consider the entire record, not just those portions of the record that supports the agencies findings. We measure substantiality in relation to the rest of the record. Universal Camera Corp.
a. The final sentence of the 706 which talks about the “whole record.”  What this meant is this clarified an issue that was in play prior to the enactment of the APA.  The statute just says “evidence”—the statute could be interpreted to say that if there is any evidence in the whole record then you have to affirm.  

b. Examples: you have one witness that says X happened.  This is evidence.  It may be substantial.  If you have 20 other witnesses that say X did not happen then the single persons testimony becomes less substantial.  It was unclear whether the courts could engage in this weighing function.   But the APA clarified that this by including “whole record” review.  We now know what basis we are to measure substantial by.  We measure substantiality in relation to the rest of the record.  This is the major feature of Universal Camera in deciding that there is this whole record review.  The court goes on to say even without regard to this change in the whole record review, Congress intended, based on the history, that courts should assume more responsibility for review of NLRB decisions then courts used to assume.  We can’t quantify this but it is more of a mood that Congress has expressed—and that mood is that there should be more stringent review.   

c. We can say therefore (1) whole record, (2) substantial evidence was intended to be an expression that courts should engage in more stringent review.  Thus, Universal Camera is good evidence that the substantial evidence review demonstrates that the review should be more like the court/jury standard.  

3. Substantial Evidence Review when ALJ’s finding is inconsistent with the Agency’s finding.  If an agency makes a finding inconsistent with an ALJ’s finding, this may weaken the record support for the agency’s finding—particularly when the ALJ’s finding is based in whole or in part on demeanor evidence—and affect the reviewing court’s determination of whether the agency’s finding is supported by substantial evidence.  Universal Camera; §557(b).
i. An agency reviewing an ALJ’s initial or recommended decision in an adjudication has all the powers it would have had if it had heard the case in the first instance.  Thus, an agency can decide the case de novo although it is limited to considering the record compiled in the proceeding before the ALJ.  §557(b).

ii. An agency may lessen the impact of an inconsistency between its findings and an ALJ’s findings by (1) rehearing the witnesses

b. An ALJs findings are part of the record that a court reviews even when the agency head overrules those findings.  Where the agency head has overruled the findings of an ALJ a court may 

c. EXAMPLE: In Universal Camera an ALJ found that an employee was fired for drunkenness.  The agency reviews the ALJ’s initial decision and the Commissioner finds that the employee was fired in retaliation for his union activity—a finding inconsistent with the ALJ.  The Supreme Court remanded the case because the Court of Appeals failed to consider whether the ALJ’s findings weakened the support in the record for the agency’s determination.

4. Case Law

a. Universal Camera Corp. v. NLRB (involves a pure question of fact?) (1951)
i. Facts: pre-APA the Wagner Act provided only an “evidence” standard not a “substantial evidence”.  The court interpreted that to say that it had to be more than just “evidence” but “substantial evidence.”

ii. Procedure: 2d Cir. grants enforcement of order directing that petitioner reinstate with back pay an employee found to have been discharged because he gave testimony under the Wagner Act and cease and desist from discriminating against any employee who files charges or gives testimony under that Act.

iii. Issue: the effect of the APA and the Taft-Hartley Act on the duty of the Courts of Appeal when called upon to review order of the NLRB.

iv. Reasoning: “Substantial Evidence” is more than “a mere scintilla”; it is “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion”; it is evidence sufficient to withstand a motion for a directed verdict.  It is a less rigorous standard that “clearly erroneous,” the standard by which appellate courts review factual findings made by a trial judge.  It is more rigourous than “no basis in fact.”  The agency’s “findings are entitled to respect, but they must nonetheless be set aside when the record before a [court] clearly precludes the [agency’s] decision from being justified by a fair estimate of the worth of the testimony of witnesses or its informed judgment on matters within its special competence or both . . . .”

1. In essence the court:

a. Looks for findings a reasoning person would accept

b. Considers the whole record, i.e. discounts evidence supporting the order by any record evidence which “fairly detracts” from it, and

c. Weighs to some degree the effect of any disagreement between the agency and its own ALJ on questions involving demeanor.

iv. ARBITRARY AND CAPRICIOUS REVIEW: (1) FACTUAL ISSUES IN INFORMAL RULEMAKING AND INFORMAL ADJUDICATION AND (2) QUESTIONS OF JUDGMENT

1. Need to Weave: Abitrary and Capricious Review:
a. Duffy: 706(2)(A) is just about all encompassing.  Any kind of legal problem (constitutional or statutory) can be brought.  The other provisions make it clear that the court is to investigate all of these provisions.  In excess of statutory jurisdiction, all questions of law.  This test also allows the judicial review of facts: was the agencies finding of a particular fact arbitrary?  Theoretically, there is supposed to be a slight difference between the review of facts under de novo and under arbitrary.  If formal proceeding courts apply the substantial evidence test.  But most courts say that this silly.  The judges think there just can’t be any case that satisfies one test but not the other.  So if that’s true then the judicial review test can be thought of as encompassing all tests under the judicial review.  If the sec. is found to have proper

b. Q: why did road end up going around park?  this case held that the court below did not engage in sufficient judicial review.  The agency in the end changed it’s mind.

c. § 706(2)(A): “The reviewing court shall . . . hold unlawful and set aside agency action, findings, and conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”

d. Arbitrary and capricious review is “a substantial inquiry,” “a thorough, probing, in-depth review, and [a] searching and careful [inquiry into the facts].”

e. “[T]he court must consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment.”

f. “[T]he reviewing court must be able to find that the Secretary could have reasonably believed that in this case there are no feasible alternatives . . . .”

g. Nevertheless, the Court allowed that the Secretary’s decision is “entitled to a presumption of regularity” and that the “ultimate standard of review is a narrow one.  The court is not empowered to substitute its judgment for that of the agency.”

h. This decision was to be made on the basis of the administrative record, which is simply what was before the Secretary at the time he made his decision.

i. Judicial review based solely on litigation affidavits is likely to be held inadequate pursuant to Overton.

ii. The court may require the administrative officials who participated in the decision to give testimony explaining their action although this is usually to be avoided.

1. Requires a showing of bad faith or improper behavior.

2. The preferred course is to remand to the agency for a fuller explanation of the agency’s reasoning at the time of the agency action.

iii. To survive an arbitrary and capricious review agencies must “take whatever steps [they] need to provide an explanation that will enable the court to evaluate the agency’s rationale at the time of decision.”  Pension Benefit Guaranty Corp. v. LTV.

i. Steps in Arbitrary and Capricious Review:

i. The court is first required to decide whether the agency acted within the scope of its authority.

ii. Second, the court inquires into whether the actual choice made was not “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”

1. “To make this finding the court must consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment.”

2. Duffy: enigmatic hard look doctrine: while court is supposed to engage in a narrow review and give the agency deference, the court is also supposed to be searching and careful and engage in substantial review of the facts and reasoning of the agency.  The two faces.

iii. Third, the court inquires into whether the agency followed the necessary procedural requirements.

2. Factual Issues in Informal Rulemaking and Informal Adjudication: When the agency action results from a proceeding NOT subject to APA §§ 556 and 557, AND a statute or the Constitution does NOT require that the facts shall be subject to trial de novo, then the court will determine whether the factual premise has substantial support in the administrative record viewed as a whole—a standard of review that nominally flows from the application of the arbitrary and capricious test enshrined in APA § 706(2)(A).
a. APA § 706(2)(A): “The reviewing court shall . . . (2) hold unlawful and set aside agency action, findings, and conclusions found to be . . . (A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law. . . . In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error.”

b. Administrative Record Requirement.  The “administrative record” consists of a file of materials that the agency maintains as the exclusive basis for its decision; or, if no such file is maintained, it consists of all unprivileged materials that were actively considered by the agency or its staff (or that were submitted by outside parties) in connection with the action under review.  Where procedural law so provides, the record must also disclose oral communications between decisionmakers and outside parties.

i. The court may, upon a proper showing, allow discovery and other evidentiary proceedings in order to supervise the agency’s compilation (but not the supplementation) of the administrative record.

ii. “[I]nformal agency action (not governed by paragraph (E)) must be reviewed only on the basis of ‘the administrative record already in existence.’” Association of Data Processing Service Organizations, Inc. v. Board of Governors of the Federal Reserve System (1984)

1. “It is true that, in informal rulemaking, at least the most critical factual material that is used to support the agency’s position on review must have been made public in the proceeding and exposed to refutation.  That requirement, however, does not extend to all data, and it only applies in rulemaking and not in other informal agency action, since it derives not from the arbitrary and capricious test but from the command of 5 U.S.C. § 553(c) that ‘the agency . . . give interested person an opportunity to participate in the rulemaking.’” Id.
c. Case Law Relating to Review of Findings of Fact in Informal Proceedings

i. Association of Data Processing Service Organizations, Inc. v. Board of Governors of the Federal Reserve System (1984) (Scalia)

1. Facts and Procedure: 

a. Background: The Bank Holding Company Act requires all bank holding companies (like Citicorp) to seek prior regulatory approval before engaging in nonbanking activities.  The restrictions don’t apply to activities which the Board after due notice and opportunity for hearing has determined to be so closely related to banking or managing or controlling banks as to be a proper incident thereto.
b. Chronology: (1) 2/23/79—Citicorp applies for authority to engage through Citishare in the processing and transmission of banking, financial, and economic related data. (2) Board publishes notice of Citicorp’s application and sets a date for a formal hearing. (3) Citicorp also amends its application to request amendment of Regulation Y. (4) Formal hearing held before an ALJ. (5) 60+ companies and individuals submitted written comments on proposed rule. (6) 3/29/82—ALJ decides Citicorp’s activities were closely related to banking and would produce benefits to the public which would outweigh their costs.  The ALJ also recommended amendments to Regulation Y. (7) 7/9/82—Citicorp Order.  Board of Governors of the Federal Reserve System (“Board”) issues order approving Citicorp’s application to establish a subsidiary, Citishare, to engage in certain data processing and transmission services. (8) 8/23/82—Board issues order, entered after notice and comment rulemaking, amending those portions of Regulation Y which dealt with the performance of data processing activities by bank holding companies. (9) ADAPSO petitions the D.C. Cir. for review of the orders issued on 7/9/82 and 8/23/82.
2. Issue: What standard or standards of review should govern the judicial review of the Board’s orders where one of the orders involves an adjudication and the other order involves an instance of informal rulemaking.

3. Reasoning: “[I]n their application to the requirement of factual support the substantial evidence test and the arbitrary or capricious test are one and the same.  The former is only a specific application of the latter, separately recited in the APA not to establish a more rigorous standard of factual support but to emphasize that in the case of formal proceedings the factual support must be found in the closed record as opposed to elsewhere.”

4. Duffy’s Comments: 

a. Note on p. 401 that for the rulemaking under Florida East Coast there is no formalized hearing that is required.  How about for adjudication?  Well then there is the Circuit split: under Seacoast you don’t need on the record to trigger the formal proceedings.  In this case the Board initially went through formal proceedings because it thought it was going to go through adjudication, then it went through rulemaking in the middle because it changed course and attached the rulemaking to the adjudication.

b. The agency begins by going through adjudication and then notes the need for a rule.  Thus, it then goes through rulemaking and promulgates a rule which it attaches to the order that emerges from the adjudication.  This is procedurally proper according to Duffy.

5. Duffy’s Questions:

a. Would the statute on p. 401 survive a nondelegation challenge?  Answer: easily because of the intelligible principles that are enshrined in the organic statute.

b. The Board’s authority to issue the order and the rule is provided by the statute on p. 401 (§ 1843).  But what is the basis of the statute?  What provision of the Constitution?  Most likely the Commerce Clause because banking activity is generally interstate.

c.  If you are an agency and you want to survive judicial review here, what would you do? Answer: Under Overton, you would set forth all the reasons that support your decision that are listed in the statute.  For example, you would want to show how the nonbanking activity produces benefits to the public (see Statute on p. 401).  You might also want to cite the Chenery case and its two principles on the exam.

3. BE WARY: “Substantial evidence” provisions in some organic statutes may call for a different either more or less deferential standard of review than is found in the APA.  That is, an organic statute may call for the substantial evidence test in a informal proceeding where ordinarily only the “arbitrary and capricious test” would apply under the APA.  Scalia treated these two tests as the same, but he raises the issue that in passing some organic statutes Congress may have intended a stricter test than the arbitrary and capricious test when it uses the words “substantial evidence” because that test under the APA “acquired a reputation for being more stringent.

a. How to approach such a problem:

i. First, ask whether the organic statute in question was passed post-1984.  If so, then this leans towards a finding that Congress did not intend to impose a stricter standard than the “arbitrary and capricious” test of the APA because of Scalia’s opinion in Association of Data Processing Service Organizations, Inc. (1984), which says the “arbitrary and capricious” test is the same as the “substantial evidence” test. See also State Farm (stating that the scope of review was “arbitrary and capricious” even though the statute stated that the agency’s determination was to be supported by “substantial evidence on the record considered as a whole.”).

ii. 5 U.S.C. § 559 provides that a subsequent statute shall not be held to supersede or modify the APA provisions “except to the extent that it does so expressly.”  Some courts have held that the import of the § 559 instruction is that Congress’s intent to make a substantive change be clear.  Where there is no reason to suppose that Congress clearly intended to switch to a stricter test than the “substantial evidence” test in the APA for formal proceedings, that standard shall be applied.

j. REVIEW OF FINDINGS OF FACTS THAT ARE NOT SPECIFICALLY SUPPORTED BY THE RECORD.

i. Black Letter Law: “Notwithstanding the requirement of record support for agency findings in formal proceedings, an agency may, with notification to the parties and opportunity to rebut, rely on officially noticed facts in a proper case.  In addition, in both formal and informal proceedings, an agency need not provide more support for predictive or other judgmental facts than it can fairly be expected to have gathered at the time of the action.”

ii. APA § 556(e): “The transcript of testimony and exhibits, together with all papers and requests filed in the proceeding, constitutes the exclusive record for decision in accordance with section 557 of this title, and on payment of lawfully prescribed costs, shall be made available to the parties.  When an agency decision rests on official notice of a material fact not appearing in the evidence in the record, a party is entitled, on timely request, to an opportunity to show the contrary.”

k. Review of the Exercise of Agency Discretion

i. Scope: occurs when an agency determination cannot be categorized as either findings of fact or conclusions of law.

1. EXAMPLES: 

a. Agency Decisions to Allocate of Resources--An agency’s decision to allocate its finite resources to in large measure issuing new rules and regulations rather than updating old rules.  The agency has a measure of discretion to allocate its resources as it sees fit.  This discretionary decision does not involve a question of law that can be resolved by careful statutory interpretation nor does it involve a question of fact.

b. Agency Determinations of Policy—any agency decision that resolves scientific and legal uncertainty is essentially a choice about regulatory policy.  The Occupational Safety and Health Administration’s decision about how to draw the dose-response curve for benzene at low levels of exposure for purposes of administering a provision in a statute.  There is no reliable date from which the curve can be scientifically derived.  The statute is silent on the issue.  But the agency has to make the decision.

c. Recission of a Rule—Courts treat the recission of a rule under a standard different from the standard used to review agency decisions to allocate resources: so says State Farm.  I think however this is an error and that both decisions are governed by 706(2)(A).  In the case of the rescission, however, the Court demands more because “revocation constitutes a reversal of the agency’s former views as to the proper course” whereas allocation decisions do not constitute such a reversal.  “An agency changing its course by rescinding a rule is obligated to supply a reasoned analysis for the change beyond that which may be required when an agency does not act in the first instance.”

ii. Black Letter Law: “The court may set aside an agency action as an abuse of discretion (alternatively known in APA parlance as the ‘arbitrary and capricious’ test), see APA § 706(2)(A), on any of several grounds.  In practice, application of these grounds varies according to the nature and magnitude of the agency action.  Thus, a court will typically apply the criteria rigorously during judicial review of high-stakes rulemaking proceedings (a practice commonly termed ‘hard look’ review), but much more leniently when reviewing a routine, uncomplicated action.  A court may not impose its own policy preferences on the agency.  Commonly applied bases for reversal include the following:

1. The agency relied on factors that may not be taken into account under, or ignore factors that must be taken into account under, any authoritative source of law.  State Farm.

2. The action does not bear a reasonable relationship to statutory purposes or requirements.

3. The asserted or necessary factual premises of the action do not withstand scrutiny under the relevant standard of review.

4. The action is unsupported by any explanation or rests upon reasoning that is seriously flawed.

5. The agency failed, without adequate justification, to give reasonable consideration to an important aspect of the problems presented by the action, such as the effects or costs of the policy choice involved, or the factual circumstances bearing on that choice.

6. The action is, without legitimate reason and adequate explanation, inconsistent with prior agency policies or precedents.

7. The agency failed, without adequate justification, to consider or adopt an important alternative solution to the problem addressed in the action.

8. The agency failed to consider substantial arguments, or respond to relevant and significant comments, made by the participants in the proceeding that gave rise to the agency action.

9. The agency has imposed a sanction that is greatly out of proportion to the magnitude of the violation.

10. The action fails in other respects to rest upon reasoned decision-making.”

iii. Record Requirement: Duffy Quote: “There is a record-building requirement implicit in judicial review.”

iv. Duffy On The Relationship between Chevron Step 2 and hard look review: trying to determine whether the agency has engaged in reasoned decisionmaking.  If there is any difference between the two, some judges would put into Chevron 2 an anaylsis of of whether interpretation falls within the ambiguity.  So they are not just looking at the agency’s policy call, they are still looking at the statute.  .  Thhe court in reviewing that decision is constantly looking at Congress’s decision.  So if you are a judge or an administrator.  Duffy thinks this is a silly controversy because it’s just semantics.  If you say that step two doesn’t encompass some things that State Farm and Overton Park command, you still have to those things.  Duffy said that State Farm and Overton Park IS what Chevron Step 2 is about.

v. INFORMAL ADJUDICATION CASE LAW

1. Citizens to Preserve Overton Park, Inc. v. Volpe (1971)(informal adjudication under APA where court finds exercise of agency discretion arbitrary and capricious; constitutionally this is a rulemaking decision (Roadmaking: building a highway is constitutional rulemaking because it affects tens of thousands of people who use the park; it’s not specific to any individual) which is why there are no due process rights: general applicability, future effect, etc.)

a. Rules: “There is a record-building requirement implicit in judicial review.”  Overton Park; §706.

b. Holding: In Overton Park the Court concluded that the Secretary of Transportation’s post hoc rationalizations regarding a decision to authorize the construction of a highway did not provide an adequate basis for judicial review for purposes of § 706 of the APA.

c. Administrative Stare Decisis:  you can argue that the policy is unduly harsh in its retroactive effect.  Administrative Stare Decisis is enshrined in Overton Park’s arbitrary and capricious discussion.  You can rely on the “hard look” “arbitrary and capricious” test: (1) the agency action is wrong because the agency couldn’t apply this test to others, (2) the court could say that the retroactive effect is arbitrary and capricious, (3) you could say that in the arbitrary and capricious test, there is a doctrine that lower courts articulated, the swerve doctrine that when an agency changes its decision making the agency must articulate a reason for that swerve.  Overton Park says all aspects of agency decisions.  The decision to change, the decision to make it retroactive has to be well-reasoned.

d. The agency in order to survive judicial review must produce some record sufficient to enable the court to engage in judicial review.  One of the petitioners claims is that the agency should have made formal findings below in order to justify the road.  What is the petitioner’s argument based on.   Petitioner’s argument is that the secretary must have made certain determinations in order for it to be law.  The petitioner’s argument is that we don’t know whether the sec. made these determinations.  There was no notice.  The statute supposedly constrains the sec. discretion but there is nothing to tell us that the sec. did that.  The petitioner’s argument is that the sec. should have written down somewhere on some publicly available document that justifies the sec. determinations.  The court rejects this view.  The sec. can build a road as long as the sec. can ensure that in making the road these two qualifications are met (no available alternatives, f

e. But this is informal adjudication because the agencies have almost unfettered discretion to make this decision; nothing in the statute required rulemaking.  If you choose adjudication.  Constitutionally it is considered a rulemaking decision.  Procedures under constitution=none under BI-metallic.  Procedures under the APA=none because the agency choose informal adjudication (some people call this “informal decisionmaking” to emphasize that this covers a wide range of people in a case like this where under a constitution it is rulemaking).

f. If there are no procedures required, if the sec. made no findings, then how does the court review this?  The court can review this by looking at all of the documents that were before the agency when it made its decision.  The court also needs to know what the decision maker actually decided.  How did the decision maker decide that there is no feasible alternative.   The only way to do this if no findings is to subpoena the administrator to get his thought processes.  If the administrator doesn’t want to appear, then the administrator could make formal findings saying why there is no feasible alternative.  So despite saying that the agency doesn’t need to make formal findings, the agency does have to make formal findings in order to avoid having the administrator present.  Even the court notes in LTV that having the administrator appear is not the preferred path.  If you can’t tell the basis of the agency’s decision, then the better approach is to remand the case to the agency to further develop the record.  While there are no procedures required, some procedures are strongly suggested if you don’t want to have a subpoena. 

g. While the first part of the decision is limited to informal adjudication, the second part of the decision about how the court is to engage in judicial review applies generally.  If the record is inadequate then the agency will remand.

h. In the end, the court has some small amount of procedures.  Use this language on exam: “There is a record-building requirement implicit in judicial review.”  The agency has to engage in writing.  We have always said that we have this alternative mechanism.

i. The decision can be broke down into several parts.  The first part is the assumption of judicial review.  The court also looks at two provisions of the APA and holds them inapplicable.

j. Facts: The law prohibited the Federal Highway Administration from providing funds for any highway that went through a public park “unless there is no feasible and prudent alternative to the use of such land.”  Tennessee sought highway funds for an interstate that would go through approved use of funds, saying that he concurred in the judgment of local officials that the road should go through the park, but a local group challenged that approval.
2. Pension Benefit Guaranty Corp. v. LTV Corp. (1990) (informal adjudication where court finds agency’s exercise of discretion was NOT arbitrary and capricious)

a. Facts: LTV corp. going broke, Pension Benefit picks up liabilities, workers get screwed because there benefits are not guaranteed, suddenly economy turns around, fortunes pick up, and the Pension says in an informal adjudication that it can push liabilities back onto the LTV Corp. and they make this decision with no process.

b. Airlines and car manufacturers are now constantly having to deal with the threat of their plans going into receivership in the Pension Benefit Guaranty Corp.

c. Rule: The Court concluded that APA § 706(2)(A), which compels a court to set aside an agency action that is arbitrary or capricious, implicitly imposes on agencies a procedural requirement to provide an explanation for an action taken through use of informal adjudication.  

i. That requirement applies, however, only if and when a party seeks judicial review of the agency action.

d. The court is not authorized to add on procedures.  Duffy sees this as a follow up on Overton.  Stands the same.  The focus for lower court is on whether LTV got procedural protections.  The Court says that this is the wrong focus.  We need to look to the record to see if the reasons are sufficiently stated to justify the conclusion.

e. Never say the reason something is arbitrary and capricious is because the agency did not engage in enough process.

f. Duffy: the reason Due Process under Constitution wasn’t considered was because the attorneys didn’t litigate it.  The only problem here is that while the facts only affect one company, but a company is not just a person, the facts deal with very broad economic factors that affect lots of people; so under the Constitution it could be considered rulemaking.  The lawyers probably suspected that under the Londoner/Bi-Metallic distinction, they would be pushed towards rulemaking.  The attorneys may also have worried that the process that the Due Process Clause would give them would be very minimal and so the process that you receive would be very small.  If you don’t ask for something the Due Process Clause doesn’t necessarily give you the right to that.

vi. INFORMAL RULEMAKING CASE LAW

1. Motor Vehicle Manufacturers Ass’n of the United States v. State Farm Mutual Automobile Ins. Co. (1983) (agency action arbitrary and capricious)

a. Duffy: State Farm is nothing new: state Farm is Overton Park in a rulemaking case.  Overton Park was arbitrary and capricious applied in an informal adjudication.  This is an example to show you how arbitrary and capricious actually works.  State Farm is a case that rejects an argument after the Vermont Yankee case,  Some scholars thought that Vermont Yankee was a real cut back on judicial review.  The Court says that is not right: Vermont Yankee says you can’t impose additional procedural requirements.

b. Duffy: When the court applies the arbitrary and capricious standard the Court finds three failings.  The regulatory history is complex but it can be simplified: (1) Congress passed a statute that required NHTSA to impose additional requirements on the motor vehicle industry to improve safety, (2) throughout the late 60s and 70s the agency began to gain more and more expertise and try out some regulatory approaches that failed (interlock system: can’t start car without annoying buzzing), (3) the agency is trying to force manufacturers to put either (a) airbags or (b) automatic seatbelts (detachable motorized belts or nondetachable), (4) the agency in late 70s (end of pro-regulatory Carter administration) puts in place a regulatory rule that sets forth a time table to implement this rule, (5) Reagan administration: rescinds the rule.  The rescission of the rule can only take place through rulemaking and it is subject to judicial review, (6) insurers and safety groups bring suit challenging the rescission, (7) thhe question is whether the agency engaged in reasoned decisionmaking with respect to the rescission of this passive restraint regulation, (8) the agency says that this passive restraint regulation is not going to provide additional safety: they don’t say that seatbelts won’t improve safety: they say if they require passive restraints the industry will not adopt airbags because they are expensive, and if they (9) 

c. Court finds three problems: 

i. (1) the agency didn’t consider requiring airbags.  The agency didn’t address this.  The Court doesn’t say you have to address every possible alternative but this a major alternative that was proposed to the agency, the agency didn’t investigate this, didn’t give a good reason 

ii. (2) the Court thinks that the agency does not have its facts correct, the Court here is reviewing whether the agency has enough support in the record, is the agency factually supported such that people will actually detach belts, the cost benefit data seemed to suggest if you could get 13% more drivers to have these safety belts then benefits exceed costs.  The court recognizes that this regulation is being promulgated with uncertainty.   The agency says we have not one iota of evidence that we can reach the 13%.  But there was some evidence about the passive seatbelts: in one pilot program the data suggests that most people weren’t afraid of passive seatbelts, suggests that people are more likely to use seatbelts if they are self-engaging, 

iii. (3) The third flaw is that theh agency failed to consider making the seatbelts nondetachable.

d. Duffy’s Q: why did the lawyers at the Supreme Court for the agency just say: look this rulemaking record is very complex and uncertain: what happened is Reagan took office, the administration changed and the agency is supposed to be accountable, it is reasonable that an agency take a deregulatory approach: that explains a change in policy.  Two reasons:

i. The agency didn’t say that and, under Chenery I, can not make post hoc rationalizations.

ii. Another reason if it was raised administration change argument was raised: when the agency rescinds the rule a change in administration is not enough to justify deregulation because this delegation still has an intelligible principle: the agency is required by Congress through statute to make cars safer.  The agency has to try to tie back its action to the Congressional statute.  There isn’t a change in interpretation that is going on here.  The agency can’t just change because of politics because the statute itself does not make politics applicable because Congress has directed that the agency regulate the auto industry and base its decisions on the facts.  The agency still has to justify its decision making using the Congressional standards.  This goes back to the more general theme: we constantly have to be looking back to the statute when deciding.  The Court is forcing the agency’s decision to be funneled by the statute.  

e. The rule at issue: Standard 208: the rule seeks to achieve automatic crash protection by requiring automobile manufacturers to install either of two passive restraint devices: (1) airbags or (2) automatic seatbelts.
f. Initial Scope of Judicial Review Issue: NHTSA’s decision to revoke is an exercise of the agency’s discretion.  This discretionary decision does not involve a question of law that can be resolved by careful statutory interpretation nor does it involve a question of fact.  As an exercise of the agency’s discretion it is governed by the arbitrary and capricious test of 706(2)(A) because the organic statute does not alter the APA’s default standard.  Respecting factual findings that the agency makes to justify its decision to revoke, however, Congress did alter the APA’s default standard by requiring that they be supported by “substantial evidence,” which under the APA is a standard of review reserved exclusively for formal proceedings (although in substance similar to the arbitrary and capricious test).

g. Substantive Issue: whether NHTSA’s rescission of the passive restraint requirement of Standard 208 was arbitrary and capricious under 706(2)(A).

h. Reasons why NHTSA’s rescission is arbitrary and capricious:
i. First, the agency gave no consideration whatever to modifying the Standard to require that airbag technology be utilized.  

1. The agency tries a post-hoc rationalization which the Court rejects under the Chenery principle that agency action can be upheld only on the basis of articulated by the agency itself.  

2. The Court emphasizes that it isn’t requiring the agency to consider all policy alternatives or requiring the agency to follow specific procedures in violation of the Vermont Yankee principle.  Rather the Court’s point is that it was a logical alternative to consider because it was an alternative stated within the rule the agency seeks to rescind.

ii. Second, the agency too quickly dismissed the safety benefits of automatic seatbelts.  The agency could not reliably predict that if it required passive seatbelt usage that the actual seatbelts would be used by passengers and thereby help protect against injuries.  When the agency dismissed the safety benefits of the seatbelts it merely provided this uncertainty as a basis justifying its decision not to consider the safety benefits.

1. RULE: The Court holds that an agency may revoke a standard on the basis of serious uncertainties if supported by the record and reasonably explained.  Thus it wouldn’t be arbitrary and capricious for an agency to revoke a standard where there was is no evidence to support the agency’s conclusion.  However, it would be arbitrary and capricious to revoke in such a situation AND not “explain the evidence which is available, and offer a rational connection between the facts and the choice made.” (p. 560).

a. The agency didn’t take into account when it dismissed the safety benefits of automatic seatbelts the difference between detachable automatic belts and current manual belts.  A detachable automatic belt may increase usage since it requires no effort on the part of the passenger.  The agency should have considered this considering its data on seatbelt usage only deals with passive seatbelts.

b. The agency failed to articulate a basis for not requiring nondetachable belts under Standard 208.  

i. Holding: The NHTSA’s rescission was arbitrary and capricious.

2. AT&T Corp. v. Iowa Utilities Board (1999)

a. Duffy: network element: if it’s ambiguous the agency would still win.  The only way that the industry group could win is if the statute clearly excluded these non

b. Facts: FCC interprets the Telecom Act.  The Telecom Act is designed to deregulate local service.  Congress pushed this forward after the success deregulated the national telecom industry.  The issue is that on the local level there is a natural monopoly.  Any deregulation that takes place will not give rise to competitors because it’s too expensive to build new hardware (“network elements”) in a small local area such that the new company could profitably compete with the incumbent.  To remedy this situation Congress requires the incumbent to lease out a minimum number of its network elements.  To decide on this minimum number the statute required the FCC to consider whether access to the network elements was “necessary” and whether lack of access would “impair” a competitor’s ability to compete with the incumbent and provide local service.  The Incumbents challenged an FCC rule that set the minimum number of network elements that incumbents must make available to requesting carriers on two bases: (1) they challenged the FCC’s list of what constitutes a “network element” (they did this because the fewer items on the list, then the fewer things they would have to lease out), and (2) they challenged the minimum number of network elements the FCC decided upon on the grounds that the FCC failed to consider the “necessary” and “impair” standards.

c. Reasoning:

i. “Network Element”—Chevron Step 0 (no problem here b/c FCC has rulemaking authority, administers the statute, etc.), Chevron Step 1, Court concludes that “network element” is ambiguous but in a cursory fashion further concludes that the FCC’s interpretation falls within the terms range of ambiguity.  Duffy complains that this is a crap analysis and it should not be employed on the exam.  The reason you don’t see lengthy step 2 analysis is because if it’s open to the agency to decide what counts as a “network element” then the agency’s decision is reasonable.  The Court’s analysis also might reflect the briefing in the case: sometimes parties will put all of their chips on the step 1 analysis.

ii. “Impair”—Chevron Step 0 (same), Chevron Step 1 (same), Chevron Step 2—the agency gave no meaning to the term “impair” but merely stated that the standard would be met if “the failure of an incumbent to provide access to a network element would decrease the quality, or increase the financial or administrative cost of the service a requesting carrier seeks to offer, compared with providing that service over other unbundled elements in the incumbent LEC’s network.”  The Court this was an inadequate definition because it essentially gave no meaning to the word impair as a limitation on what the FCC could require the incumbent’s to lease to the new entrant.  Duffy: it’s important to ask why does the Court overrule the agency on this ground.  After all as justice souter points out the words “necessary and impair” are pretty vague: certainly just as ambiguous as “source”.  Necessary just means “needful”.  Impair means just diminishes capacity.  The key thing to recognize is that the lynch pin of the majority’s argument is a structural argument: you cannot understand this statute the way the agency did because then these terms don’t do any work at all.  The words have to have some meaning.   Duffy: you could say that this is a step 2 issue that there is an ambiguity but this meaning is unreasonable.  Or you could say that this is a step 1 issue that the statutory ambiguity is not large enough to cover the agency’s decisions.  The Court remands to the Commission and suggests that they must give some narrow reading of this definition.  The Commission was reading another part of the statute as a congressional.

iii. “Necessary”-- Chevron Step 0 (same), Chevron Step 1 (same), Chevron Step 2—the agency gave no meaning to the term “necessary” but merely stated that the standard would be met regardless of whether “requesting carriers can obtain the requested proprietary element from a source other than the incumbent.” The Court this was an inadequate definition because it essentially gave no meaning to the word impair as a limitation on what the FCC could require the incumbent’s to lease to the new entrant.  The FCC “blinded itself [through this interpretation] to the availability of elements outside the incumbent’s network.”

iv. The Court engaged in a lengthy discussion in which it explained why the “necessary and impair” standards impose a limitation.  In doing so it examined the nature of the issues, the purpose and structure of the Act, to determine whether Congress had intended those words to impose a limitation.

d. Holding: the Court held that the FCC could not require local telephone companies to provide new competitors with unlimited access to their facilities.
3. Verizon Communications, Inc. v. FCC (2002) (challenge to a rule)

a. Book: 

i. HOLDING: In Verizon v. FCC the Court upheld the FCC’s rules for setting the rates that incumbent local exchange carriers (ILECs) may charge for interconnection and lease of network elements pursuant to section 251 of the Act.  In addition, the Court upheld regulations that require ILECs to provide network elements in a combined form if so requested.

ii. Facts: Section 251(d) of the Act requires the FCC to establish rates based on “the cost of providing the . . . network element” but “without reference to a rate of return or other rate based proceeding.”  Applying this statutory command, the FCC required state commissions to set rates using a methodology known as the Total Element Long Run Incremental Cost (TELRIC) methodology.  TELRIC requires states to calculate the forward-looking economic cost of providing a network element “measured based on the use of the most efficient telecommunications technology currently available and the lowest cost network configuration, given the existing locations of the incumbent’s wire centers.”

iii. The ILEC’s challenged the FCC’s use of forward looking costs, rather than the utility’s historical costs, and also challenged the use of the “hypothetical” most efficient telecommunications technology currently available, rather than the utility’s actual facilities deployed.  The ILECs contended that these decisions conflicted with section 252(d)(1) of the Act and amounted to an unconstitutional taking of utility property.

iv. Challenges to the TELRIC methodology.

1. Chevron Step 1 and 2: the term “cost” is ambiguous.  Nothing in the text nor the structure of the act suggests that Congress intended for the agency to make use of historical investment when setting rates using forward-looking costs.  The structure of section 252 uses the term “cost” as a means to an end—the calculation of just and reasonable rates.  Congress thus intended the FCC to have ample discretion in achieving just and reasonable ratese.

v. Challenges to the TELRIC’s use of a “hypothetical network” because it “perversely” creates incentives against competition by setting rates so low that new entrants would always lease network elements and never build the elements themselves.

1. The Court found that the methodology reasonably promotes the goal of competition for two reasons:

a. First, the TELRIC methodology does not assume it operates in a perfectly competitive environment.  Instead, “the FCC has of its accord allowed for inefficiency in the TELRIC design” by, inter alia, requiring that rates be calculated based on the locations of the ILECs existing wire centers.  As a result, local loop-related elements will not be priced at their most efficient cost to the extent that relocation of wire centers would effect a “snugger fit” with the current distribution of customer locations.

b. Second, the Court noted that there are several “built-in lags in price adjustments” under the TELRIC scheme.  

c. Third, the Court found that the ILEC’s alternative methodology was flawed for several reasons.

vi. Challenges to the FCC’s rule requiring the ILEC to combine network elements upon request

1. Step 1.  The statutory language required ILECs to provide network elements “in a manner that allows requesting carriers to combine such elements in order to provide [a] telecommunications service.”  This language leaves open the question of “who should do the work of combination,” and therefore Chevron Step 2 applies.

2. Step 2.  The Court found that the FCC’s rules “remove practical barriers to competitive entry into local exchange markets while avoiding serious interference with incumbent network operations.”  Thus, the Court upheld the FCC’s combinations rules a reasonable interpretation of section 251(c)(3)’s obligation to unbundled network elements.

b. Duffy: not much to say here: just another example of Chevron application.  The word being interpreted is “cost”.  This is clearly ambiguous on its face.  Even within the structure of the statute the word “cost” is also ambiguous.  Then everything comes down to the reasonableness of the pricing methodology.  The Court ultimately affirms the agency on this.  This is an Overton Park, State Farm analysis.  Here the evidence doesn’t cut one way or another.  The Court says here that it is ok for the agency to pick one way or another.  Very few judges are willing to engage in the detail orientated review of the type of Justice Breyer is engaging in.  Breyer ties back his reasoning to the statute.  He says that the agency’s pricing methodology leads to excessive regulation given that the overall purpose of the statute is a deregulatory not a pro-regulatory purpose.  Judges who are sophisticated about administrative law try to tie even there policy arguments to the statute.  

vii. Other Notes

1. HYPO: an agency can switch positions by citing only change of administrations PROVIDED THAT there is evidence in the record that there is inherent uncertainty here.
3. Legislative Control of Administrative Discretion
l. Keep in mind these variations:

i. Congress abdicates its responsibilities by delegating unfettered quasi-legislative power to the Executive Branch or the Judicial Branch.

ii. Congress aggrandizes itself at the expense of the Executive Branch (1) by appointing Administrative Officials; (2) by having members of Congress serve on Administrative Bodies; (3) by controlling the removal of administrative officials; (4) by exercising a “legislative veto” over Administrative action.
iii. Congress aggrandizes itself at the expense of the Judicial Branch by delegating quasi-judicial power.
m. Is Congress abdicating its responsibilities to exercise the powers conferred by Art. I by delegating unfettered legislative power to an administrative agency?
i. Agencies and Article I: The Delegation Doctrine 

1. [Party Name] might argue that Congress violated the nondelegation doctrine by granting [the agency] excessive legislative discretion in violation of the constitutionally based nondelegation doctrine. 
2. The delegation doctrine, which is largely derived from Art. I, sec. 1, cl. 1 of the U.S. Constitution, holds that Congress can delegate legislative power provided that the legislative act lays down “an intelligible principle” to guide the exercise of the delegated discretion.  Since Panama Refining and Schechter Poultry, decided during the New Deal, the Court has upheld, without any exceptions, delegations under standards phrased in sweeping vague terms.  In part to distinguish its New Deal rulings, the Court has emphasized the following: (1) where a delegation involves a greater degree of legislative power the Court will demand a greater specificity of standards, (2) where a delegation implicates the Executive’s constitutional powers as commander-in-chief of the military, the Court will demand a lesser specificity of standards (Loving), and (3) where a delegation authorizes the Executive Branch to criminalize conduct, the Court will demand a greater degree of specificity of standards.  In addition, pursuant to the canon of avoidance, the Court will try to avoid a delegation issue to the extent that the statute may be construed narrowly to implicitly provide a standard even it fails to do so expressly.  The court’s reluctance to reinvigorate the delegation doctrine largely reflects a functional attitude towards delegation issues, which acknowledges that in an “increasingly complex society, replete with ever-changing and more technical problems, Congress simply cannot do its job absent an ability to delegate power under broad general directives.”  Thus, as the Court recently articulated, before a statute will be struck down under the delegation doctrine there must be an “absence of standards for the guidance of the Administrator’s action, so that it would be impossible in a proper proceeding to ascertain whether the will of Congress has been obeyed.”
a. Optional Language: For example, the most recent case by the Court on the delegation doctrine involved a provision in the Clean Water Act that authorizes the EPA to promulgate regulations establishing “national ambient air quality standards” for certain air pollutants.  The Act says that each standard should be set at a level “requisite to protect the public health” with an “adequate margin of safety.”  Despite this broad language, the Court held that this provision did not violate the delegation doctrine.  Here, ________

3. Check off these special circumstances:
a. Scope of the legislative power congressionally conferred.  Whitman, Schecter.
b. The nondelegation doctrine may not apply to spending statutes.

c. Are the delegations related exclusively to activities within the government?  If so, then likely survive challenge.
d. Pursuant to the canon of avoidance, a court would probably construe a statute to implicitly provide a standard even it fails to do so expressly.

e. Is the delegation attached to the Executive Branch or the Courts?   Mistretta (Scalia dissent).
i. The delegation doctrine applies only to statutes that delegate quasi-legislative or quasi-judicial power.  The power to spend money is probably best characterized as an executive power.  The delegation of executive power to an executive agency does not implicate the delegation doctrine.

f. Does the delegation involve a taxing power?  Skinner.

g. Does the delegation authorize the Executive branch to criminalize conduct? Touby.

h. Does the delegation implicate the Executive’s constitutional powers (as commander-in-chief).  Loving.

4. Summary of Delegations that have survived challenge

	Case

	Year
	Agency
	Standard Upheld
	Notes

	
	
	ICC
	“public convenience & necessity”
	Upheld

	
	
	FTC
	“unfair methods of trade/competition”
	Upheld

	
	
	Energy Dep’t
	“national security” (oil imports)
	Upheld

	Industrial Dep’t AFL-CIO v. American Petroleum Inst.
	1980
	OSHA
	“protect health to the extent feasible”
	Upheld

	American Trucking v. EPA
	2001
	EPA
	Protect human health & environment “to an adequate degree of safety”
	Upheld

	Yakus v. United States
	1944
	Federal Price Administrator
	“generally fair and equitable” prices
	Upheld

	United States v. Southwestern Cable Co.
	1968
	FCC
	Authorized FCC to issue regs “as public convenience, interest, or necessity requires.”
	Upheld

	Whitman v. American Trucking Assns.
	2001
	EPA
	Provision in the Clean Water Act authorized EPA to promulgate regulations establishing “national ambient air quality standards” for certain air pollutants.
	Upheld

	National Broadcasting Co. v. United States
	1944
	FCC
	Statute empowers  FCC to regulate broadcasters in the “public interest”.
	Upheld

	Skinner v. Mid-America Pipeline
	
	
	Secretary must set pipeline usage fees based on “a reasonable relationship to volume-miles, miles, revenues, or an appropriate combination.”
	Upheld

	Touby v. US
	
	
	AG can add drugs to the list of controlled substances if he finds it “necessary to avoid an imminent hazard to the public safety” and he finds three conditions: (i) high potential for abuse, (ii) no medical use, (iii) lack of safe use under medical supervision.
	Upheld; states


5. Before the New Deal

a. The First Congress

b. The Second Congress

c. Cargo of the Brig Aurora v. United States (1813)

d. Wayman v. Southard (1825)

e. Field v. Clark (1892)

f. J.W. Hampton, Jr. & Co. v. United States (1928)

6. The New Deal

a. Panama Refining Co. v. Ryan (1935)
b. A.L.A. Schechter Poultry Corp. v. United States (1935)
i. The Court’s analysis, and especially Justice Cardozo’s concurrence, suggested that the degree of specificity of the standards must be considered in relationship to the degree of power conferred on an agency.

ii. For example, in Schecter a unanimous Court declared a part of the National Industrial Recovery Act unconstitutional.  The NIRA allowed firms in an industry to agree to codes of “fair competition” in order to eliminate forms of competition that kept prices low and prevented employers from paying higher wages to their workers.  The President was authorized to enforce the codes as long as (1) the trade group that proposed a code was representative of the firms in an industry, (2) the code would not promote monopolies, and (3) the code would serve the purpose of the NIRA stated in its first section.  The Court found that these three limitations insufficiently canalized the delegated legislative power to the effect that “the discretion of the President in approving or prescribing codes, and thus enacting laws for the government of trade and industry throughout the country, is virtually unfettered.”  The first limitation did not address the scope of the codes.  The second limitation does nothing to limit the discretion of the President regarding non-monopolistic codes.  The Court found the stated policy of Congress too expansive.  It permitted the President to do anything that Congress may do within the limits of the commerce clause for the betterment of business.  Thus, because of its expansive jurisdictional reach and its lack of meaningful standards, the Court concluded that this was delegation running riot.

7. After the New Deal

a. National Broadcasting Co. v. United States (1943)
b. Yakus v. United States (1944)

i. The Court upheld a wartime statute that authorized a federal Price Administrator to set “generally fair and equitable” prices.

c. American Power & Light Co. v. SEC (1946)

d. The Modern Doctrine: Mistretta v. United States (1989)
8. Life After Mistretta

a. Skinner v. Mid-America Pipeline Co. (1989)

b. Touby v. United States (1991)

c. State of South Dakota v. United States Dep’t of the Interior (1995)
d. Loving v. United States (1996)
e. Clinton v. City of New York (1998)
f. American Trucking Ass’ns v. U.S. EPA (2001)
n. Is Congress “aggrandizing” itself at the expense of the other branches?
i. Appointment Power under Art. II
1. Pursuant to the Appointments Clause (U.S. Const. art. II, sec. 2, cl. 2) of the Constitution, Congress cannot appoint “officers of the United States,” who are defined as any appointee exercising significant authority pursuant to the laws of the United States.  Buckley v. Valeo.  All principal officers must be appointed by the President with the advice and consent of the Senate.  Congress may, however, vest the appointment power of inferior officers—generally, officers who are directed and supervised at some level by principal officers—in the President alone, the Courts of Law, or the Heads of the Departments.  Congress may appoint federal employees to the extent that they are not officers of the United States.
a. Exam Approach:

i. First, consider whether the particular office was “established by Law” and whether the “duties, salary, and means of appointment” for the office were specified by statute.  Landry v. FDIC (2000)

1. If not, then the Appointments Clause is not triggered.

ii. Second, determine if the official in question is an officer of the United States, as opposed to a mere federal employee.
iii. Third, if the official is an officer of the United States, determine whether the official is a principal or an inferior officer.
1. Principal officers MUST be appointed by the President with the advice and consent of the Senate.

2. Inferior officers are also appointed by the President with the advice and consent of the Senate UNLESS Congress vested the appointment power of the inferior officer in the President alone, the Courts of Law, or the Heads of the Department.
b. Officer v. Federal Employee Status
i. Officers exercise significant authority (1) by making binding governmental decisions, and (2) by having others abide by those decisions.  Buckley; Freytag.
1. Examples of Officers:

a. Officers who can make final decisions (even in a limited category of cases) and who also take testimony, conduct trials and rule on evidence.  Freytag.

b. Special trial judges affiliated with the tax courts, even if that is a limited category of cases that is a real power.   

c. Prosecutors, because they can make binding decisions on behalf of the government, i.e. settlement negotiations, decision to dismiss a case.

d. Members of an agency exercising powers pursuant to rulemaking authority, adjudication, or enforcement functions.  Buckley v. Valeo.

ii. Mere Federal Employees do NOT exercise significant authority.

1. Investigative and Informative Powers ≠ significant authority.
2. Examples of Federal Employees:

a. Members of Civil Rights Commission because those members are assigned powers that are only investigative and informative in nature.

b. Administrative Law Judges (ALJs) are not officers but federal employees because they do not make final agency decisions; ALJs are not officers because they make only recommendations even though they do run trials.  Landry.
i. Caveat: if the ALJ does make final decisions then they must be appointed pursuant to the Appointments Clause.

c. Inferior Officer Status
i. It is a sufficient and necessary condition for inferior officer status that the officer is directed and supervised at some level by a principal officer.  Edmond v. United States (adopting only one of the four factors in Morrison).   
1. Another officer’s power to remove the officer suggests—but is not dispositive—supervision by a principal officer.

a. Scalia: mere power to remove does not necessarily mean subordination because political realities may make removal impracticable.  For example, President Clinton could have ordered the attorney general to remove the independent counsel, Ken Starr, but it would have been a political disaster for him had he done so.  Thus, in Scalia’s view Ken Starr was not subordinate.

2. Administrative Oversight or review of the officer.

3. Another entity’s power to reverse the decisions of the officer as in the case of judicial review.
ii. Examples of Inferior Officers:

1. Judges of the Coast Guard Court of Criminal Appeals appointed by the Secretary of Transportation are inferior officers.  These court martial judges are inferior because they are subordinate to the Judge Advocate General and to the Court of Appeals for the Armed Forces who reviews their decisions.  Edmonds v. United States.
a. They are subordinate to the Judge Advocate General 

i. Note: Court found these judges to be subordinate even though their superiors could not influence the outcome of individual proceedings through the threat of removal or by reversing the decisions of the court martial judges.  
ii. However, the judges could be removed without cause.

iii. Administrative oversight also suggested a finding of supervision.

b. The Court of Appeals for the Armed Forces reviews their decisions.

2. Special Prosecutors because they can be removed by the Attorney General, their duties are limited to investigation of certain crimes, and their position is temporary.  Morrison v. Olson (1988).

3. Special Tax Court Judges because they have the power to make some final decisions and they are subordinate to other officers.  Freytag v. Commissioner.

a. Contrast with ALJ’s who can never make final decisions.

4. District Court Clerk
5. Election Supervisor

6. Vice-Counsel Charged temporarily with the duties of the consul.

7. A United States commissioner in district court proceedings.

8. postmaster first class.  Myers v. United States

d. Interbranch Appointments

i. While the express text of the Appointments Clause places no limitations on the interbranch appointments, the Court has stated that Congress may authorize interbranch appointments so long as (1) the appointee is an inferior officer, (2) there is no incongruity between normal functions of the appointing branch and the performance of the particular appointment, and (3) the interbranch appointment does not implicate separation of powers concerns by impairing the constitutional functions assigned to one of the branches.  Morrison.

1. Inferior Officer—(see above)

2. Incongruity

a. There is no incongruity for Congress to vest the power to appoint independent counsel in a specially created federal court.  Morrison v. Olson.

b. Arguably there is incongruity if one branch appoints the members of a body that are going to be reviewing sensitive documents that are solely within the sphere of another branch.

i. There was a proposed commission that was supposed to review all executive branch papers dealing with the assassinations in the 1960s and release more of them that shouldn’t be kept secret anymore.  The original structure of that commission is that the members would be appointed by court of law.  The executive branch objected because of incongruity.  If you are reviewing executive branch docs then another branch should not be able to appoint the members who would be reviewed documents, which are solely in the sphere of the Executive.

3. Impairment of Constitutional Functions

ii. EXAMPLE: Congress vests the appointment power of a special prosecutor (an inferior officer of the Executive Branch) in a specialized appointment court (part of the judicial branch).  Morrison v. Olson.

e. Meaning of “Heads of Department” and “Courts of Law”

i. “Heads of Department” refers NOT to the head of an agency but the head of a cabinet level appointment.  Freytag.
1. Examples: Head of the Department of State, Head of the Treasury.

2. Chief Judge of the Tax Court is not a head of a department.  Freytag.

ii. “Courts of Law” refers not only to those courts established under Article III but also other bodies that exercise judicial rather than executive, legislative, or administrative power.  Freytag.
1. Examples: the Tax Court is a “court of law.”  Freytag.
f. What constitutes an “Office”?  Can Congress circumvent the appointment clause by redefining the duties of an “office”?
i. Duties assigned to office should be “germane” to the office.  Shoemaker v. U.S. (Rock Creek Park case) (finding that Chief of Engineers of the Army and the Engineer Commissioner of D.C., who were appointed by the President and confirmed by the Senate, did not have go through the appointment process again when they became members of a newly created office to supervise the development of Rock Creek Park because their additional duties were germane to the offices already held by them).  If there is a dispute about whether newly assigned duties are germane to office held by a previously appointed officer, then the courts should in some measure be guided by the question of whether there is any suspicion that Congress was trying to both create an office and also select a particular individual to fill the office.  Weiss.
ii. HYPO: Statute says that the heads of the departments shall be appointed by the President with the advice and consent of the Senate.  The statute also says that the President is permitted to rotate the heads between the various departments.  This would be unconstitutional because each rotation would constitute a new appointment in violation of the Appointments Clause.  The duties of a cabinet officer are not fungible.
g. Congress can appoint federal employees that are not officers of the United States.

i. Example: Appointment of Officials to help Congress exercise its legislative powers.

2. Text of Clause: “[The President] shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the Supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law; but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.”  U.S. Const. art. II, sec. 2, cl. 2.
3. Case Law

a. Buckley v. Valeo (1976)

i. Congress passed a statute creating the Federal Elections Commission.  The statute required that four of the six voting members would be appointed by the Speaker of the House and the President pro tempore of the Senate.  The Supreme Court Struck down this legislation because it violated the Appointments Clause.  The appointees wielded significant authority and were thus Officers of the United States that could only be appointed pursuant to the Appointments Clause.
b. Morrison v. Olson (1988)
i. The case involved the constitutionality of the Ethics in Government Act.  The Act authorizes a federal court of appeals to appoint a special prosecutor or independent counsel to investigate allegations of criminal wrongdoing by high officials of the Executive Branch.  The Court upheld the statute finding that the independent counsel was “an inferior Officer” and thus could properly be appointed by one of the “Courts of Law” rather than by the President.
ii. Prohibition on Legislative Membership on Administrative Bodies

1. Members of Congress are prohibited from serving on administrative bodies because (1) Congress may not invest itself or its Members with either executive or judicial powers, and (2) Congress must exercise its legislative power in accordance with the lawmaking procedures set forth in Art. I.  Metropolitan Washington Airports.  Where members of Congress sit on an administrative body and exercise legislative powers this is unconstitutional because it violates (2).  Where those members exercise judicial or executive powers this is unconstitutional because it violates the separation of powers doctrine.
iii. Removal Power under Art. II

[Aggrandizement Analysis]
1. Excluding impeachment, Congress cannot reserve for itself removal power over an executive officer because as an executive function the President has the exclusive power of removal over executive officials pursuant to Art. II, sec. 1, cl. 1.  Myers; Bowsher.
a. Court strikes down a senatorial concurrence requirement for the removal of the Postmaster, a purely executive official, because the President has the exclusive power of removal over non-elected executive officials.  Myers.
2. Congress CAN reserve for itself removal power OR restrict the President’s removal power over officials who exclusively serve the legislative function because such removal power does not increase Congress’s own powers at the expense of the Executive Branch and thereby implicate separation of powers concerns.  Bowsher.
a. Congress retains removable power over the Comptroller General whose duties are all in aid of the legislative process.  Bowsher.
b. Congress may restrict the President’s removal power over the head of the Federal Trade Commission, a principal officer whose powers are legislative and judicial in nature.  Humphrey’s.
[Restriction Analysis]
3. Congress may restrict the President’s removal power of an executive officer provided the restrictions do not impede “the President’s ability to perform his constitutional duty.” Morrison.  This determination depends on the following factors: (1) whether the President retains substantial power to ensure faithful execution of the law by being able to supervise the official to assure that the counsel is competently performing his or her statutory responsibilities, and (2) the extent to which the need to control the officer is central to the functioning of the Executive.  Morrison.
a.  (1) whether the President retains substantial power to ensure faithful execution of the law by being able to supervise the official to assure that the counsel is competently performing his or her statutory responsibilities
i. “Good cause” restrictions provide the Executive with substantial ability to ensure that the laws are “faithfully executed.”  Morrison.
b. (2) the extent to which the need to control the officer is central to the functioning of the Executive.
i. The greater the executive responsibilities of the officer the more likely a court will find that there is a need to control the officer.

ii. whether the officer is an inferior or principal officer,
1. The Court has never addressed a removal restriction on a principal executive officer.

2. It is likely that the Court would be reluctant to approve of such a removal restriction because a principal executive officer is more deeply involved in the Executive Branch than an inferior officer similar to the Independent Counsel in Morrison.

a. the special prosecutor in Morrison was an inferior officer since her office had limited jurisdiction and tenure, and she was not authorized to exercise policymaking or significant administrative authority.
iii. whether the officer’s functions are purely executive in nature, 
1. “legislative power”

a. Makes reports or investigations in aid of the legislative power, 

b. i.e. Federal Trade Commission administering “unfair methods of competition.” Humphreys.

c. i.e. Comptroller General gives Congress information about federal money is being spent.  Bowsher.

2. “judicial power”

a. Adjudicates matters in a court like setting.

b. i.e. Federal Trade Commission authorization to act as a master in chancery under rules prescribed by the court. Humphreys.

3. “executive power”

a. Prosecutorial duties are usually taken to be executive.  Morrison.

b. An official can have an executive function in discharging its quasi-judicial and quasi-legislative powers, and not have executive power in the constitutional sense. Humphreys.

4. Impeachment Procedure

a. “The Senate shall have the sole Power to try all Impeachments” (Art. I, § 3, cl. 6)
b. The grounds for impeachment are limited to “Treason, Bribery, or other high Crimes or Misdemeanors.”  Art. II, § 4.

5. Distinction Between Executive Agencies and Independent Agencies

	Independent Agencies
	Executive Agencies

	Organized as commissions consisting of five or seven members.
	

	Commissioners appointed by the President and confirmed by the Senate to serve set terms which expire at staggered intervals—terms that vary in length but usually exceed the four-year term of the President.
	Executive agency administrators (or Cabinet officers) are subject to dismissal at the pleasure of the President.

	The President can designate who will be the chairperson of independent agencies, with a few exceptions.
	

	Members of an independent commissions are required by statute to be selected on a bipartisan basis.  The President is restricted to naming only a majority of the members from his own party.
	No bipartisan requirement for appointment of executive officials.


6. Case Law
a. Myers v. United States (1926) (senatorial concurrence removal restriction struck down because Congress cannot restrict the President’s power to remove an officer whom the President had appointed with Senate’s concurrence, if that officer, like the postmaster, exercised “purely executive” powers.)
i. Facts: Myers involved a statute that provided postmasters were to be appointed and removed by the President with the Senate’s concurrence and that, unless removed, were to serve four-year terms.  The President ordered the removal of Myers, without senatorial concurrence, before his term expired.  Myers sued for back pay and lost.  

ii. Issue: The issue presented on appeal to the Supreme Court was whether Art. II prevented Congress from conditioning the President’s power to remove executive officers.

iii. Holding: Congress cannot condition the President’s removal power unless the conditions are solely directed towards matters committed by Congress to the discretion of particular agency officials and “quasi-judicial” matters.  Concerning these activities, the Court thought that the power of removal could be conditioned by Congress only to the extent that removal was deferred until after the official made the decision.
b. Humphrey’s Executor v. United States (1935) (for cause removal restriction upheld where principal officer exercised “quasi-legislative” or “quasi-judicial” powers)
i. Facts: President Roosevelt decided to remove Humphrey, an FTC commissioner, before his seven-year term expired and disregarded the statutory restriction on removal contained in the FTC Act which provided that “any Commissioner may be removed by the President for inefficiency, neglect of duty or malfeasance in office.”  This language revealed an intent on the part of Congress to make it difficult for the President to remove an FTC commissioner.  Roosevelt stated that his purpose in asking Humphrey to resign was so that he could appoint “personnel of [his] own selection.”
ii. Reasoning: The FTC’s enabling act delegated to the FTC the power to police unfair methods of competition by exercising “quasi-legislative” and “quasi-judicial” powers.  Thus, when the Commission exercises legislative powers, it functions as an arm (or agent) of Congress and when it exercises judicial powers it functions as an agent of the courts.  As such, the President had only limited control over the FTC and any attempt to remove officers in contravention of the FTC statute was a violation of the Constitution’s doctrine of separation of powers because the President was interfering with an “agent” of the other two branches of government.
iii. Notes: 

1. Why does the FTC Commissioner exercise “quasi-judicial” and “quasi-legislative” powers?  The FTC made investigations and reports for Congress, and, in cases involving antitrust violations, it proposed judicial decrees for the courts.  The FTC carried into effect “legislative policies embodied in the statute in accordance with the legislative standard therein prescribed, and to perform other specified duties as a legislative or judicial aid.  Such a body cannot in any proper sense be characterized as an arm or an eye of the executive.  Its duties are performed without executive leave and must be free from executive control.  In making investigations and reports for the information of Congress it acts as a legislative agency.
2. Roosevelt could have ordered Humphrey to do something.  When Humphrey refused to do that something Roosevelt could have fired Humphrey for neglect of duty. Where is the neglect of duty though?  The statute says nothing that I have a duty to follow the President’s order.  The duties are not just the FTC statute.  The duties are imposed by the constitution.  This question of what the President can order agencies to do or not to do has never been litigated and is a big constitutional question mark.

c. Bowsher v. Synar (1986) (Court strikes down Congressional legislation that confers executive duties on an officer removable by Congress through means other than impeachment (joint resolution).  Court does not limit Presidential powers but aggrandizes its own powers).
i. The Comptroller General evaluates the costs of various legislation and advises the Executive branch about those costs.  As such he is an executive advisor not an executive officer.  The Comptroller is removable only by impeachment or by joint resolution of Congress (which requires presentment) for any of five specified causes: (i) permanent disability, (ii) inefficiency, (iii) neglect of duty, (iv) malfeasance, (v) a felony or conduct involving moral turpitude.  In 1985, Congress attempted to confer executive duties on the Comptroller by passing the Gramm-Rudman-Hollings Act, which granted the Comptroller the authority to effect across-the-board spending cuts in certain federal programs if specified deficit-reduction targets were not met.  The Court determined that this conferral of power was executive in nature.  As such, Congress was not allowed to reserve for itself removal power of an officer charged with the execution of the laws except by impeachment.
ii. The Court held that the CG could not exercise the executive duties conferred by the Gramm-Rudman-Hollings Act.  The reason the court chose not to permit the duties but strike down Congress’s removal power is because of a severability issue: it was not clear that Congress would have passed the Gramm-Rudman-Hollings Act if it knew that it would not be able to have removal power over the CG.

iii. Here, the Court did not try to restrict the President’s removal power but tried aggrandize its own power by reserving for itself some degree of removal power over executive officials beyond its constitutional impeachment power.
d. Morrison v. Olson (for cause removal restriction upheld for an inferior officer exercising executive power where restriction does not impede President’s constitutional duties).
i. Facts: Under the statute at issue in Morrison, an independent counsel could be removed by the President’s subordinate, the Attorney General.  The AG could effect that removal only “for good cause.”
ii. Reasoning: 

1. The Court did not dispute that independent counsels were purely executive officials because they exercised powers traditionally associated with the Executive Branch: the investigation and prosecution of crime.  

2. The Court held that whether removal restrictions are valid cannot hinge on whether the official is classified as “purely executive.”
3. The Court identified the real question as whether the restrictions on removal “impede the President’s ability to perform his constitutional duty.”  The Court concluded that the “good cause” removal restriction did not intrude on the President’s core functions for three reasons:
a. First, the special prosecutor was an inferior officer since her office had limited jurisdiction and tenure, and she was not authorized to exercise policymaking or significant administrative authority.

b. Second, although the special prosecutor exercised some discretion, the President’s need to control the exercise of that discretion was not “so central to the functioning of the Executive Branch as to require as a matter of constitutional law that the counsel be terminable at will by the President.”

c. Third, the President retained sufficient power to supervise the independent counsel as an executive branch official because the President retained under the “good cause” provisions “ample authority to assure that the counsel is competently performing his or her statutory responsibilities in a manner that comports with the provisions of the Act.”

4. In addition, the Court distinguished Myers because this case did not involve an attempt by Congress to aggrandize its powers—there is no senatorial concurrence requirement.

5. Here, no impediment was posed by the statutory restrictions on the removal of independent counsels because the independent counsel was “an inferior officer . . ., with limited jurisdiction and tenure and lacking policymaking or significant administrative authority.”

iii. Holding: the court upheld the “for cause” restriction on the Executive’s power.

iv. Note: the court took a functional approach by considering whether the restriction impedes the President’s ability to perform his constitutional duties.  To decide this, the court considers:

1. whether the official exercises purely executive powers.
2. whether the official is a principal or an inferior officer.

e. Mistretta v. United States (1989) (upheld the constitutionality of the Sentencing Commission, although it was “an independent agency in the judicial branch.”)
i. Holding: the Court permitted Congress to authorize the President to remove Art. III judges who sat on the Commission under certain limited circumstances because it constituted “negligible threat to judicial independence.”

iv. Legislative Vetoes

1. Congress may not disturb the Constitution’s “single, finely-wrought and exhaustively considered procedure” for the exercise of legislative power by [__________].  Chadha.  
a. Legislative power.  Whether an action is “essentially legislative in purpose and effect” is a function of whether the action alters “the legal rights, duties and relations of persons . . . outside the legislative branch”.
i. EXAMPLE: The legislative veto in Chadha altered Mr. Chadha’s legal right to remain in the country because the decision could have been made absent the veto provision only by legislation to deport Mr. Chadha.
b. The finely-wrought procedure.  
i. Generally.  The Bicameralism Clause and the Presentment Clauses requires every bill, before it becomes law, to pass both Houses of Congress and to be presented to the President for approval or veto.

ii. That procedure flows from at least three provisions:

1. (check on the majority of each house of Congress) (1) the legislative powers clause (Art. I, § 1) that vests the legislative power of the government in both the House and Senate;

2. (check on the majority of Congress as a whole) (2) the first presentment clause (Art. 1, § 7, cl. 2) that requires that a bill passed by both Houses be presented to the President for signature; and 
3. (check on the majority of Congress as a whole) (3) the second presentment clause (Art. 1, § 7, cl. 3) that requires the President either to sign or to veto legislation and permits Congress to override a veto only by a two-thirds vote of each House.
c. Problems with the Chadha one-house legislative veto:

i. It violated the principle of bicameralism inherent in the legislative powers clause because the exercise of legislative power requires assent by both houses.

ii. The veto violated both Presentment clauses because it was an attempt to exercise legislative power without the requisite participation of the President.

d. Hypothetical Variations

i. Report and Wait Laws.  A federal statute enacted in 1996 requires every federal agency to make a report to Congress every time the agency wants to adopt a new rule.  The statute then generally gives Congress 60 days to introduce a “joint resolution of disapproval” that, if passed, must be presented to the President.  Until that 60 days expires, the agency rule cannot take effect.  If Congress passes a joint resolution disapproving the rule, and the President either approves it or has his veto overridden, the rule cannot take effect at all.  Does this statute violate the Constitution?
1. Answer: No because the bicameralism and the presentment clauses are not violated.

2. Case Law

a. Immigration & Naturalization Service v. Chadha 
i. Facts: the INS had ordered Chadha to be deported after an adjudicatory hearing, the AG had suspended that order, and the House of Representatives had reinstated it by vetoing the AG’s decision.

ii. Holding: The legislative veto is an unconstitutional statutory provision that authorizes either House to reverse decisions of the AG whether or not to deport aliens.

v. Permissible Statutory Overrides

1. Congressional Review Act—a systematic mechanism for responding to agency decisions.

a. Major Rules (those rules likely to have an annual effect on economy of $100,000,000 or more)—Congress allowed to disapprove major rules through a joint resolution that satisfies the constitutional presentment and bicameralism requirements.  Effect of Disapproval:

i. Report to Congress of Major Rules to ensure procedural compliance.
ii. Delayed Effect prior to disapproval.

iii. Retroactive application—it will be treated as if rule never took effect.

iv. If Disapproval, then rule may not be reissued in substantially the same form.

b. Non-major rules—take effect pursuant to applicable organic statutes and agency regulations.

2. Appropriations

a. Art I., § 9, cl. 7: “No money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law . . . .”

i. Congress has exclusive control over federal spending and agencies must rely on congressional appropriations legislation for funding.

ii. Congress can use its appropriations power to control the details by, for example, specifying that appropriations to the Department of Agriculture may be used only to build a water project in the district of Congressman Graft.
iii. Congress cannot, however, use its appropriations power to do things that it could not accomplish directly.  For example, Congress could not specify that no portion of the Supreme Court’s appropriated budget may be used to prepare or issue an opinion that alters the Court’s abortion jurisprudence.

b. Lump Sum Appropriations

i. Where the appropriation act itself does not specify what the funds are to be used, the spending of the appropriations is presumptively committed to agency discretion.  Lincoln v. Vigil (see below).

o. Is Congress “aggrandizing” itself at the expense of the Judical Branch?

i. Pursuant to the doctrine of sovereign immunity, it is constitutional for Congress to delegate adjudicative functions to non-Article III bodies that adjudicate disputes concerning public rights—bodies whose adjudicative officers do not enjoy Art. III tenure and salary protections.  Granfinanciera.  Congress may not delegate to a non-Art. III body, however, the adjudication of a private legal right UNLESS two conditions are met: (1) the adjudication of the private right does not invade a core Art. III function of the judiciary, Schor, AND (2) the party has waived his/her Seventh Amendment right to a jury trial, Granfinanciera.  To determine whether the adjudication of a private right invades a core function of the judiciary—an analysis that should only be reached if the Seventh Amendment does not apply (i.e., because of waiver)—courts will weigh several factors, which include (1) the extent to which the “essential attributes of judicial power” are reserved to Article III courts, (2) conversely, the extent to which the non-Article III forum exercises the range of jurisdiction and powers normally vested only in Article III courts, (3) the origins and importance of the right to be adjudicated, and (4) the concerns that drove Congress to depart from the requirements of Article III.  Schor.  [Where the Seventh Amendment is inapplicable not because of waiver but because the private right is equitable in nature, courts will additionally consider whether the adjudicative delegation to the non-Art. III body impermissibly impairs a party’s interest in having the claim adjudicated by an impartial Art. III judge.  Schor.]
1. First Step: Delegation to a Territorial or Courts-Martial Court?
a. Congress may delegate adjudicative functions—public or private—to Territorial Courts and Military Courts (rare situation).  Schor dissent.
2. Second Step: Public or Private Right?
a. A matter of public rights arises (1) in cases “where the Government is involved in its sovereign capacity under an otherwise valid statute creating enforceable public rights,” Atlas Roofing Co., and (2) in cases where a seemingly ‘private’ right is so closely intertwined with a public regulatory scheme that Congress created to further a valid legislative purpose, Granfinanciera.
i. Public Rights because of Federal Government Involvement.
1. A bankruptcy trustee’s right to recover a fraudulent conveyance.  Granfinanciera.
2. Tax Disputes

3. Government Licenses and Contracts

4. Government Benefits.
ii. Closely Intertwined with a Public Regulatory scheme

1. A statute required binding arbitration of disputes over the value of data submitted to the government (the EPA) by pesticide manufacturers.  The manufacturers’ rights in their data while seemingly ‘private’ resembled public rights in that they were created by a federal statute, not common law.  The court also emphasized that there was strong need for the arbitration scheme and that arbitration awards under the scheme were subject to (limited) judicial review.  Part of the reason the Court concluded that the seemingly ‘private’ right should be considered a ‘public’ right is because the amount of compensation received by the provider of the data was really a question of how much the government would have to pay.  Thomas.
b. Private right definition: “a private right is the liability of one individual to another under the law as defined.”  Crowell.
i. “State law causes of action for breach of contract or warranty are paradigmatic private rights.”  Northern Pipeline.

ii. Where the issue involves whether one private party owed another compensation a court is likely to find that the right is a private right.  Crowell (finding the adjudication of whether an employer was required to pay compensation to an injured worker to involve private rights).

c. Rationale for allowing Congress to delegate adjudications of Public Rights to Non-Article III Forums: Sovereign Immunity and the Public Rights Doctrine.

i. Because of sovereign immunity Congress does not have to allow many public rights claims to be adjudicated at all, therefore, Congress should have the lesser power of allowing them to be adjudicated by a non-Article III entity.
ii. Public Rights Doctrine—this doctrine reflected that claims regarding public rights had historically been decided by the executive or legislative branches.

3. Third Step: Equity Analysis; The Private Right is Equitable:
a. To determine whether a right is equitable in nature look to 

i. (1) whether as a historical matter the action would normally have been brought in equity rather than law prior to the merger of courts of law and equity, and 

ii. (2) whether the remedy sought is legal or equitable in nature, i.e. injunctive relief. (more critical factor).

b. If the private right is equitable in nature then the party does not have a Seventh Amendment right to a jury trial and the analysis of whether Congress may delegate adjudicative functions to a non-Art. III body involves 

i. (1) the non-waivable and structural Art. III analysis involving the Schor factors listed above plus 

ii. (2) the additional consideration of whether the delegation impairs the individual’s interest in having a claim adjudicated by an impartial Art. III judge such that the risk of possible domination by the Executive Branch is minimized.  Factors include:

1. whether there are adequate administrative procedural protections (like judicial review) in place to protect against domination, and

2. whether the historic treatment of the subject matter reveals that initial resolution in an administrative forum is appropriate, i.e. because of the technical or scientific matters involved.

4. Fourth Step: Was there waiver of the Seventh Amendment right to a jury trial or, in the case of an equitable action, waiver of the Art. III personal interest in an impartial forum?
a. Waiver of a parties Seventh Amendment right to a jury trial AND waiver of a parties Art. III personal interest is effected if the party chooses to invoke the administrative forum.  Schor.

b. If No Waiver + action private + legal, THEN congressional delegation is invalid.

c. If No Waiver + action private + equitable, THEN congressional delegation valid ONLY IF personal interests in impartial forum mitigated somehow (see above).
5. Fifth Step: Schor Factors:
a. (1) the extent to which the “essential attributes of judicial power” are reserved to Article III courts, 
i. Presence of Judicial Review—the CFTC’s decisions on the counterclaims were subject to judicial review in Schor suggesting that the Art. III courts kept the essential attributes of judicial power.

ii. Did Congress create a Phalanx?  What is the Scope of the what Congress Withdrew from Judicial Cognizance?  “[Did] Congress create a phalanx of non-Article III tribunals equipped to handle the entire business of the Article III courts.”  Schor.
b. (2) conversely, the extent to which the non-Article III forum exercises the range of jurisdiction and powers normally vested only in Article III courts,
i. Size of the Judicial Business—the class of counterclaims that the CFTC was authorized to hear in Schor amounted to a very small slice of judicial business.

ii. Range of Judicial Powers—ask whether the non-Art. III body has the power to hold jury trials or issue writs.
c. (3) the origins and importance of the right to be adjudicated: does the private right resemble the public right so as to more appropriately be considered public?
i. Whether the scientific and technical nature of the dispute make it well-suited for initial adjudication by administrative bodies.

ii. More important=more likely should be adjudicated by Art. III court.

iii. Is the right intertwined with a public regulatory scheme? Whether the right is part of a broad regulatory program designed to protect public health?  
iv. Whether the right at stake is analogous to ones considered to be at the core of those traditionally adjudicated by Art. III courts like state contract claims.
d.  (4) the concerns that drove Congress to depart from the requirements of Article III.
i. Efficiency Consideration—in Schor, the court held that it was extremely efficient for the CFTC to be able to hear the compulsory counterclaims because of the close connection between them and claims that the CFTC had unquestioned authority to adjudicate.

ii. Text of Art. III, §1: “The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behavior, and shall, at stated Times, receive for their Services, a Compensation, which shall not be diminished during their Continuance in Office.”

1. General Issue.  To what extent may Congress grant an agency judicial power?  A strict reading of Art. III would foreclose any congressional delegation of adjudicative power since Art. III provides that the “Judicial Power of the United States” shall be exercised by judges with lifetime tenure and salary protection.

2. Tenure Protection= “shall hold their Offices during good Behavoir”

3. Salary Protection= “shall not be diminished during their Continuance in Office”=no salary reduction.

iii. Adjunct Theory. 

1. The adjunct theory permitted non-Art. III entities, including administrative agencies, to do factfinding even with respect to private rights so long as the legal significance of those factual determinations was subject to determination by an Article III court.

iv. HYPOS

1. Assume Congress creates a “Federal Workplace Safety Agency” and confers on it power to issue rules and regulations governing workplace safety.  Assume also that, if a worker is injured on the job and the injury was proximately caused by the employer’s violation of agency’s rules, the statute provides that the employer is obligated to compensate the employee.  To obtain compensation, the employee files an administrative complaint with the agency.  The employer is then entitled to an agency hearing to determine the employer’s liability to the employee.  First, is this constitutional?  Second, is there a way to fix the scheme if it is unconstitutional?

a. Answer: Congress’s delegation of adjudicative functions to the Federal Workplace Safety Agency is likely unconstitutional since private rights are involved: the government is not a party and the employer is liable to the employee under the relevant rules.
v. Case Law

1. Crowell v. Benson (1932)

a. Facts: Court allowed an agency to resolve workers’ compensation claims brought by maritime workers.

b. The Court recognized that the case involved “private rights,” but saw no objection to administrative adjudication, so long as Congress permitted full judicial review of the agency’s legal conclusions and deferential judicial review of its fact findings.

c. The review power of the courts preserves the essentials of the judicial power conferred by Article III.

2. Atlas Roofing Co. v. Occupational Safety and Health Review Commn. (1977)

a. Holding: a jury trial is not required in an administrative action for civil penalities under OSHA.  Brennan from Granfinaciera: “Congress may only deny trials by jury in actions at law . . . in cases where ‘public rights’ are litigated.”

3. Northern Pipeline Construction Co. v. Marathon Pipe Line Co. (1982)

a. Facts: Court strikes down parts of the Bankruptcy Act of 1978 as excessive delegations of adjudicatory powers.  The invalidated parts authorize federal bankruptcy judges, who were not Art. III judges, to decide certain state-law contract claims between private parties without their consent and subject to only limited review by Art. III judges.

b. Rationale: confused

c. Holding: Revived public rights-private rights distinction as the criterion upon which delegations of adjudicatory authority to agencies turn.  The plurality permitted the administrative exception to the rule of Art. III adjudication only for decisions involving public as opposed to private rights.

4. Thomas v. Union Carbide Agricultural Products Co. (1985)

a. Facts: Court upholds a statute that requires binding arbitration of disputes over the value of data submitted to the government by pesticide manufacturers.  The Court upheld the EPA’s use of an arbitrator to decide how much one pesticide manufacturer should pay another for using the latter’s research date in a registration proceeding under the Federal Insectide, Fungicide and Rodenticide Act.

b. Importance: the court rejects the public rights/private rights distinction.  The Court stated that the public rights-private rights dichotomy did not provide “a bright line test for determining the requirements of Article III.”

c. Court focuses on the purposes served by a statutory delegation of adjudicatory power and the impact of that delegation on “the independent role of the Judiciary in our constitutional scheme.”

i. There could be a structural issue raised: “this is not to say, of course, that if Congress created a phalanx of non-Article III tribunals equipped to handle the entire business of the Article III courts without any Article III supervision or control and without evidence of valid and specific legislative necessities.”  Thus, O’Connor raises a structural concern.  If Congress emptied the non-Article III courts of its duties then that might threaten 

5. Commodity Futures Trading Commn. v. Schor (1986)

a. Facts: Schor involves the Commodity Futures Trading Commission (CFTC).  CFTC regulates the sale of commodity futures, which are tangible items bought or sold, usually through brokers, for future acceptance or delivery.  Schor was a customer of one such broker.  Schor filed an administrative complaint with the Commission alleging that his broker had violated the commodity futures trading laws and owed Schor reparations.  The broker filed a compulsory counterclaim to recover from Schor the debit balance of Schor’s account with the broker.  There was no dispute about Congress’s authority to allow the Commission to adjudicate customers’ claims from brokers.

b. Duffy: if you remove the factor of consent then this case might come out the other way.

c. Issue: whether Congress could allow the Commission also to adjudicate compulsory counterclaims by brokers, which arose under state contract law.

d. Schor’s Argument: the state law counterclaims were required, under the Constitution, to be litigated in an Article III court.

e. Holding: CFTC could adjudicate the brokers’ compulsory counterclaims without violating Art. III.

f. The consent of the parties is the most important factor in this case.

g. So Duffy reads Schor in light of Granfinanciera to carve out a NARROW exception to the private rights / public rights distinction.

6. Granfinanciera, S.A. v. Nordberg (1989)

a. Issue: bankruptcy issue: whether a “person who has not submitted a claim against a bankruptcy estate has a right to a jury trial when sued by the trustee in bankruptcy to recover an allegedly fraudulent monetary transfer.”

b. Hypothetical: Assume Congress creates a “Federal Workplace Safety Agency” and confers on it power to issue rules and regulations governing workplace safety.

i. Legal cause of action entitled to a jury trial in an article III court.

ii. Assume that there is no consent here.  If there is consent then you could get away with it under a Schor theory.  This may be a way to fix the case.  Or if you can describe it as equity.  The other fix is to separate the employee and the employer so that the employer is being sued by the agency.  This transforms it to a a public rights case.

iii. Duffy says that this is the best case to hold an agency unconstitutional, although he acknowledges that .  This is private rights of actions—maybe you could argue it’s closely entwined under Gran or that it satisfies Schor factors.  But Schor is distinguishable because there was consent.  In Thomas we can say that the rights between the two private parties was very closely entwined with the federal regulatory system.  Indeed, it was really about the rights of the federal government.

iv. Was Schor wrongly decided given the Court’s subsequent analysis in Granfinanciera?

1. Duffy: No because of the consent factor.  Gran says if you answer the Seventh Amendment question that yes there is a jury trial right then you say yes there is .  But in Schor both parties waived the jury trial right when they consented to go into this other form.  So Gran doesn’t present any problems.

c. Holding: Granfinanciera holds that, “if a statutory cause of action is legal in nature, the question whether the Seventh Amendment permits Congress to assign its adjudication to a tribunal that does not employ juries as factfinders.

i. So if you have a jury trial right you have a right to an article III tribunal.

ii. Legal in nature: the court refers to an old distinction in the business of courts which is there is a legal business, law business, admirality business.  We are not talking about coercive rememdies (equity) or admirality. 

d. Rule: Congress may only deny jury trials in actions at law where ‘public rights’ are litigated.  The right to a jury trial must be available where parties are contesting matters of private rights.  “Unless a legal cause of action involves ‘public rights,’ Congress may not deprive parties litigating over that right of the Seventh Amendment’s guarantee to a jury trial.”  And the same is true of congressional power to assign the adjudication of a statutory cause of action to a non-Article III tribunal.

i. Caveat: Brennan expanded the definition of public rights to include not only matters ‘between the government and others’ but also to include case where the right “is so closely integrated into a public regulatory scheme as to be a matter appropriate for agency resolution with limited involvement by the Article III judiciary.

1. But how do you judge whether a seemingly private right is closely integrated into a public regulatory scheme?

ii. Scalia: thinks Thomas was incorrectly decided.  Scalia wants to narrow the definition of public rights to exclude private v. private parties.
4. Executive Control of Administrative Discretion
p. Executive Command to Administrative Agency.

i. First, determine whether the agency is an independent agency: did Congress intend to insulate the agency?  Factors:

1. Is the agency located within an Executive Branch department?

2. Is there a for cause removal restriction?

3. Is the agency structured thus:
	Independent Agencies
	Executive Agencies

	Organized as commissions consisting of five or seven members.
	

	Commissioners appointed by the President and confirmed by the Senate to serve set terms which expire at staggered intervals—terms that vary in length but usually exceed the four-year term of the President.
	Executive agency administrators (or Cabinet officers) are subject to dismissal at the pleasure of the President.

	The President can designate who will be the chairperson of independent agencies, with a few exceptions.
	

	Members of an independent commissions are required by statute to be selected on a bipartisan basis.  The President is restricted to naming only a majority of the members from his own party.
	No bipartisan requirement for appointment of executive officials.


ii. The relationship between the President and Congress over independent agencies has come to be explained in terms of the exercise of removal power.  Morrison.  When the court declared the legislative veto unconstitutional, Chadha, and the congressional appointment of executive officials unconstitutional, Buckley, the court was able to cite specific constitutional provisions which prohibited Congress actions.  However, in Morrison the Court allowed Congress to establish “for cause” removal restrictions provided they do not interfere with the President’s constitutional duty to execute the laws.  Art. II, §§1,3.  The issue of whether the President can order an independent agency to exercise its power in a particular manner does not meet any specific constitutional prohibitions.  Thus, the Court is likely to address the issue of whether Congress is free to insulate an independent agency from Presidential control in terms of whether Congress is interfering with the President’s exercise of “executive power” and his constitutionally appointed duty “to take care that the laws be faithfully executed.”  Morrison.
q. The Unitary Executive.
i. Vesting Clause of Art. II, §1: “[t]he executive Power shall be vested in a President of the United States of America.”
1. Vests the executive power in the person of the President—not the Executive Branch as a whole.

ii. Take Care Clause of Art. II, §3: the President “shall take Care that the Laws be faithfully executed.”
iii. The Vesting, Take Care, and Appointments Clauses of Art. II and the President’s Removal Power (derived from the Appointments Clause and the Take Care Clause) provides the President with methods of control over administrative agencies.

iv. Issue: Given the vesting clause and the take care clause to what extent can Congress delegate executive power to administrative officials or agencies that are insulated from presidential control?

1. Does the President have to respect laws that delegate the execution of laws to someone else?  Presumably not, if the law delegating that executive authority to someone else is unconstitutional.

2. Two Views:

a. First, the President might be thought to have the power personally to make all discretionary decisions involving the execution of the laws.  On this view, the President can step into the shoes of any subordinate and directly exercise that subordinate’s statutory powers.

b. Second, one might think that, although the President cannot directly exercise power vested by statute in another official, any action by that subordinate contrary to presidential instructions is void.

v. Morrison is generally taken as a rejection of the unitary executive conception since the Court upheld Congressional restrictions on the Power of the President to remove an independent counsel who was an inferior executive officer.
r. Agencies and Article II: Appointment Agency Officials
i. (see above discussion)

s. Agencies and Article II: Removal of Agency Officials
i. (see above discussion)
t. Presidential Oversight of Administrative Action: the OMB Circular Rule

i. Key question: How much can the President order the agencies to do?

ii. EO 12866--stated purpose is to “reform and make more efficient the regulatory process.”  Four ways it seeks to achieve that purpose:

1. “Principles of Regulation” set forth many factors for agencies to consider when devising regulation.  To ensure that agencies consider these principles, E.O. 12866 makes each agency designate a Regulatory Policy Officer (RPO).  The RPO reports to the head of the agency and must be involved “at each stage of the regulatory process to foster the development of effective, innovative, and least burdensome regulations and to further the principles [for regulation].”  These factors include:

a. The costs and benefits of the regulation

b. Alternatives to the regulation

c. The impact of the regulation on state, local, and tribal governments and officials.

2. A “Regulatory Agenda” is required by E.O. 12866 that includes a “regulatory plan.”  The regulatory agenda is “an inventory of all regulations under development or review” by that agency.  The regulatory plan identifies “the most important significant regulatory actions” that the agency plans to take in the next year or so.  The regulatory agenda (with its regulatory plan) goes to OIRA.  The OIRA then circulates it to other agencies and certain White House officials.  Each agency can flag any conflicts between another agency’s regulatory plans and its own.  The OIRA also reviews the plans for such conflicts as well as for conformity.  The idea behind this process is to identify and resolve conflicts as early as possible.  The agency’s regulatory agenda and regulatory plans are also published each year, so the public knows what is in the pipeline.

3. Third, the Administrator of the OIRA regularly convenes meetings and conferences.

a. Meetings bring together, at least quarterly, a “regulatory working group” composed of agency heads, regulatory advisors to the President, and the Vice President.  The purpose of the working groups is to help agencies devise better regulations.

b. The conferences bring the Administrator of OIRA together, at least quarterly, with “representatives of State, local and tribal government,” and from time to time with representatives of “businesses, nongovernmental organizations, mental organizations, and the public.”  The purpose of these conferences is to share information about regulatory issues that particulary concern these groups.

4. Fourth, E.O. 12866 requires “centralized review of regulations.”  Under this review scheme, an agency sends OIRA a detailed assessment of each “significant regulatory action.”  This term is defined quite broadly, to include proposed regulations that (1) have a major effect on the economy, the environment, public health, state, local or tribal governments; communities, or existing federal programs; (2) conflict with other agency actions; or (3) raise novel legal or policy issues.  After OIRA gets the assessment, it must review the planned regulation within specified periods of time.  In this review, OIRA considers whether the planned regulation conflicts with the actions or planned actions of any other agency.  OIRA also considers whether the planned regulation complies with the applicable law, the President’s priorities, and the principles for regulation.  OIRA sends the written results of this review back to the agency.  Any problems that emerge from this process and that cannot be resolved by the OIRA go to the President or Vice President for resolution.

5. Fifth, a set of provisions are designed to document and publicize the operation of E.O. 12866 and a related set of provisions concern substantive communications from people outside the executive branch about regulatory actions.  Both these provisions respond to concerns about secrecy.

6. Sixth, the E.O. 12866 states that it “does not create any right or benefit . . . enforceable at law or equity” against the government or its officials.  This prevents direct judicial review of alleged violations of E.O. 12866.

a. This essentially makes E.O. 12866 judicially unenforceable.  Thus, its effectiveness is questionable.

iii. Constitutionality of the application of E.O. 12866 to independent regulatory agencies.

1. Issue: whether these executive orders enable the President and White House officials to control the substance of regulations as well as the process for making them.

2. Why did the President’s legal advisors say that E.O. 12866 is legal or illegal?  

a. The constitutionality of E.O. 12866 is based on the vesting clause of the Constitution which vests the Executive power in the President.  But Congress vested power not in the President but in the administrative agencies.  If the President vested power in say the EPA then fine the President can attach strings to that delegation.  But that isn’t the issue here.  The issue is when Congress delegates power to administrative agencies can the President attach strings to Congressional delegation.  Is it constitutional for the President to try to circumscribe congressional delegations to executive agencies.  If the administrator of the EPA, say, refuses to obey E.O. 12866 then we come down to E.O. 12866 section 7 (“resolution of conflicts”), which brings the dispute up the chain of command to the President.  The President could order the EPA administrator then to change the rule.  How is this constitutional?  If the statute says administrator you are to do X.  E.O. 12866 gives the power to the president to curb X.  The President is duty bound to execute the laws.  It would seem the E.O. 12866 permits the President to violate the laws not execute the laws.  

b. Two visions of the Executive Power:

i. The Executive Power is the power to ensure that all executive agencies carry out a consistent vision of the execution of the laws and that is the administration’s vision.

ii. The Executive power is the power to carry out Congress’s vision via laws.

c. The President can remove the EPA Administrator at will.  Does this give us some purchase on the statute that says.  If you read the statute (“the administrator of EPA shall decide . . .”) to say the EPA administrator has complete discretion and the EPA administrator does not have any tenure protection then it is strange because the President can remove the EPA administrator at will.  This also presents constitutional problems because if the Adminsitrator makes the decision and the President can’t influence the Adminstrator then you face the issue that it constrains the President’s execution of the laws too greatly. Thus, we construe a statute like this to avoid this constitutional problem.  So the E.O. is legal because this statute is construed to avoid the constitutionally question that would be present if the statute was construed to constrain the President’s supervisory power.

3. E.O. 12866 makes independent agencies subject to some, but not all, of its provisions.  Specifically, independent agencies must prepare regulatory agendas that include regulatory plans.  They are also subject to the process for centralized review for each “significant regulatory action,” except that the Administrator of OIRA can exempt agencies from this process.  Independent agencies are not subject to the provision authorizing the President or Vice President to resolve conflicts that cannot be resolved by OMB (sec. 3, part B, “other than those considered to be independent agencies”).

a. Independent agencies have some tenure protection.  The E.O. does not make the resolution procedure applicable to the independent agencies.  But the E.O. does make independent agencies prepare regulatory agendas and they are also subject to the process for centralized review.  Reagan’s order did not apply at all to independent agencies.  Clinton expanded executive power to independent agencies and they now have a duty to create regulatory plans in coordination with the White House.

b. Is this constitutional?  Or what if the White House required independent agencies to be subject to the resolution procedures?  Construed to constrain the President’s supervisory power.

i. Arg. that it is legal: This is an independent agency that has a removal restriction but the degree of independence cannot be so great that it impinges on the President’s ability to faithfully execute the laws.  So the argument is that if an independent agency does not provide a regulatory plan then it impinges on the President’s ability to faithfully execute the laws.  The President’s coordination of Executive Branch activity, the coordination.  The Court would probably use the theory of the Morrison + canon of avoidance that prevents this kind of removal restriction.

ii. The President in coordinating the dependent agencies may need to control the independent.

iii. The President may need to propose legislation to Congress.

iv. Can Congress vest in a subordinate office some power that cannot be influenced by the President.  What if Congress vested adjudication in the lower office.  Can President

v. Arg. that it is illegal: 

c. What if the EO extends to requiring the independent agency to clear rules through President.

i. Same arguments to sustain the current E.O. order as it applies to the independent agencies.

u. The Line Item Veto

i. Pursuant to Clinton v. City of New York, Congress cannot grant the President the unilateral power to change the text of properly enacted law.  The amendment or repeal of a federal statute has to comport with Article I, §7: each House of Congress has to pass an identical bill amending or repealing prior law and present that bill to the President to either approve or return in its entirety.  The Court held that this was not a delegation issue since when Congress delegates lawmaking authority to the President it prescribes an intelligible principle for the President to follow.  In contrast, the Line Item Veto allowed the President to reject congressional policy decisions on spending matters.
1. Counter: The Line Item Veto does not truly delegate to the President the power to cancel or repeal a line item expenditure.  Rather it delegates to the President the power to decide how to spend the money to which the line item refers.  These features mean that it is not just like the repeal or amendment of a law.
5. Constitutional Constraints on Agency Procedure

v. To decide whether a person is entitled to procedural due process, and to determine what process is due, courts must determine the following: (1) whether there exists a constitutionally protected interest, (2) whether state action deprived a person of that interest, (3) what process must be provided and when due process must be provided; (4) that the state acted through adjudication.
i. Step 0:

1. Person
a. Concept includes partnerships and corporations.  “[N]o significant due process case turns on the meaning of the word ‘person.’”

ii. (1) whether there exists a constitutionally protected interest
1. Property

a. Constitutionally protected property interests are derived from sources of law outside of the federal Constitution that create rules or understandings, which support a claim of legal entitlement to a particular interest or benefit.  Roth.  An entitlement will only be found where the source of law contains substantive, rather than mere procedural, constraints on the discretion of a governmental decisionmaker.  Loudermill. In addition, property rights may be derived from express or implied contracts between the individual and the government.  Sindermann.
i. Entitlements that are treated as Property:

1. Welfare benefits.  Goldberg; Eldridge.

2. Public employment.  Loudermill.

3. Public education.  Lopez.

ii. Discretionary decision to provide a particular benefit ≠ property interest.

1. Employment at will ≠ property interest.

2. Actual Practices may provide substantive constraints.  Where there is no significant substantive standard that constrains the discretion of the governmental decisionmaker, a court may nonetheless find such a constraint in the actual practices the government.  Sindermann.
iii. Contractual Property Rights

1. Express Contract giving rise to a property right

2. Implied Contract giving rise to a property right

a. Look to any available documents that might imply a legitimate claim of entitlement.  Even if those documents do not provide clear substantive constraints on the discretion of the decisionmaker, mutual understandings in practice may suffice to make an implied contract by supplying the requisite substantive constraints.  
b. Whether an implied contract establishes a property right is a matter of state law.

c. State College refuses to renew Teacher’s contract.  The standards for renewal set out in the Faculty Guide fail to provide any significant substantive limitation on official’s discretion, but in actual practice the College always renewed contracts if a teacher’s services were satisfactory.  These practices created an implied contract right to tenure which in turn created an entitlement protected by due process.  Sindermann.

iv. An entitlement will not be found where the contract or right created is between two private parties unrelated to the government.

v. The privilege/rights distinction has been repudiated.  Roth.

vi. While the Supreme Court has never ruled on the issue, an initial applicant for a job or a benefit likely does not have a legitimate claim of entitlement protected by the Due Process Clause because an initial applicant has no more than an abstract expectancy of benefits.  Lyng; Gregory.

vii. While property right holder’s constitutional due process protections may not be reduced to some lower level of protection provided by a particular statute, they may be expanded to include additional protections.  Loudermill 

1. Security Guard, a “classified civil servant” under state law, is dismissed for dishonesty.  State law provides that no classified civil servant may be removed except for specified causes such as incompetence or dishonesty or any other failure of good behavior.  The statute also provides that a dismissed civil servant is entitled to administrative review of the dismissal but such procedures do not satisfy the requirements of due process.  Security Guard has a property interest in his position.  The statutory review procedures cannot limit the underlying property right, which is created by the “for cause” terms of the statute, or diminish the extent of protections provided by due process.  Loudermill.

b. Case Law:

i. Goldberg v. Kelly (1970) (lifelibertyproperty) (
ii. Board of Regents of State Colleges v. Roth (1972) (entitlement theory)

iii. Perry v. Sindermann (1972) (entitlement theory)

iv. Sandin v. Conner (1995)

2. Liberty

a. The “liberty” interest protected by procedural due process has been broadly defined to generally include the right to enjoy the qualities of life recognized as essential to the pursuit of happiness.  Roth.

i. Imposition of stigma (impact on reputation)
1. If a government action against a person imposes a stigma that would make it difficult for the person to be employed in the future, the action is a deprivation of liberty.  The individual is entitled to a hearing for purposes of clearing his name. Roth.

a. However, the decision by a university not to rehire a nontenured assistant professor, without additional facts, does not impose a stigma.  Roth.
ii. “the freedom from bodily restraint.”  Roth.
iii. “the right of the individual to contract.”  Roth.
iv. “to engage in any of the common occupations of life.”  Roth.
v. “to acquire useful knowledge.”  Roth.
vi. “to marry.”  Roth.
vii. “to establish a home and bring up children.”  Roth.
viii. “to worship God according to the dictates of his own conscience.”  Roth.

b. PRISON CONTEXT.  Decisions by prison authorities having adverse effects on prisoners are not treated as deprivations of liberty and thus do not trigger due process rights, UNLESS those decisions (1) lengthen the prisoner’s term of confinement OR (2) impose atypical and significant hardship on the inmate in relation to the ordinary incidents of prison life.  Sandin.

i. Examples of Atypical and Significant Hardship

1. Transfer to a mental hospital.  Vitek.

2. Involuntary administration of psychotropic drugs.  Washington.

c. Liberty interests may be based on state or federal law, or on the federal Constitution, including the due process clause itself.

d. Illustration: a state law required the posting of the names of “public drunkards” at places where alcoholic beverages were purchased.  An individual’s name was so posted, but he denied he was a “public drunkard” and the state had provided no procedure for him to contest that label before it posted his name.  The court held that he was denied due process for “[w]here a person’s good name, reputation, honor, or integrity is at stake because of what the government is doing to him, notice and an opportunity to be heard are essential.”  Wisconsin.
e. Case Law.

i. Sandin (1995)—Prisoner, who was serving a term of 30 years to life, was sentenced to 30 days in disciplinary segregation (i.e. solitary confinement) because he resisted a strip search.  Prisoner was not provided with a hearing that met due process standards.  Because the prison decision did not inevitably prolong his period of confinement, Prisoner was not entitled to a hearing because he was not deprived of liberty.  The fact that the decision was disciplinary in nature and was made under nondiscretionary standards (which past cases had held deprived a prisoner of a liberty interest) did not change the result.

iii. (2) whether state action deprived a person of that interest
1. State Action
a. Procedural due process only attaches to actions of the government.  Private citizens who are not acting pursuant to any governmental authority cannot violate the due process clauses.

2. Deprivation

a. Denial of an Initial Application ≠ Deprivation because no protected property interest.  
b. The court has never decided whether suspension of a tenured public employee constitutes a deprivation of a property interest for constitutional due process purposes.  Gilbert.
c. Government Negligence ≠ Deprivation.  Procedural due process protections are not triggered by a negligent act of an official causing unintended loss or injury to a constitutionally protected interest.
iv. (3) what process must be provided and when due process must be provided
1. The adequacy and timing of the procedures required by due process requires consideration of three factors: (1) the strength of the private interest affected by agency action, (2) the risk of error and the probable value of additional or substitute procedural safeguards to avoid error, and (3) the strength of the government’s interest in maintaining the existing procedures.  Mathews.  
a. (1) the strength of the private interest affected by agency action
i. Considerations:

1. The degree of potential deprivation.  Mathews.

a. Monetary deprivations are treated as less serious as nonrecoverable deprivations like reputation, school loss, or welfare benefits.
2. Possible length of wrongful deprivation.  Mathews.

a. A 9-month wait for a post-termination hearing is not unconstitutionally lengthy as applied to a termination of a security guard who was fired for dishonesty in his employment application.  Loudermill.

3. The finality of the deprivation.  Suspension rather than termination reduces the private interest and the need for a pre-termination hearing.  Gilbert.

ii. Types of Interests:
1. Private interest in retaining employment or a means of livelihood is a significant private interest.  Loudermill.

b. (2) the risk of error and the probable value of additional or substitute procedural safeguards to avoid error,
i. Considerations:

1. An oral hearing usually not required where witness credibility and veracity are not very critical—a situation that occurs when objective documentation supplies the decisionmaker with sufficient information.  Mathews (oral hearing unnecessary where it would add very little to the procedural safeguards since objective documentation can supply nearly all that an oral hearing might supply).

2. Whether the plaintiff has the requisite educational attainment necessary to write effectively and/or could afford professional assistance.  Mathews.
3. Ex parte findings of probable cause provide adequate assurance that a suspension or termination is not unjustified.  Gilbert (arrest and filing of charges provides sufficient assurance that State University’s suspension without pay of tenured public employee was not unjustified).
c. (3) the strength of the government’s interest in maintaining the existing procedures
i. Considerations

1. Financial burden.

2. Administrative burden.

3. Public officer’s charges affect public trust?  Interest in maintaining public confidence.  

4. Mass Justice cases impose a heavier burden.
ii. Emergency Situations: situations where postdeprivation process alone satisfies Due Process.

1. Substantial Assurance of Accuracy Requirement.  The emergency government interest must be accompanied by substantial assurance that the deprivation is not baseless or unwarranted.  Mallen.

2. “[W]here a State must act quickly, or where it would impractical to provide predeprivation process, postdeprivation process satisfies the requirements of the Due Process Clause.”  Gilbert.
3. EXAMPLES
a. Federal Deposit Insurance Corporation’s suspension, without prior hearing, of an indicted private bank employee.  Mallen.

iii. Types:

1. Preferable to keep a qualified employee on than to train a new one.  Loudermill.

2. The determination of what satisfies due process must be made on the basis of “the generality of cases, not the rare exceptions.”
3. Case Law
a. Due process must be afforded prior to termination of welfare benefits because an erroneous termination decision would mean the difference between survival and starvation.  Goldberg.

b. Goldberg v. Kelly (1970) (lifelibertyproperty)

i. Welfare authorities could not terminate AFDC benefits without first conducting a formal adjudicatory proceeding that included each of the following procedural safeguards:

1. timely and adequate notice;

2. An oral hearing before an “impartial” decision-maker with direct and cross-examination

a. Reason: the typical AFDC recipient is not a person who is likely to be able to handle a purely written proceeding.  For such a hearing to be meaningful it must be accompanied by confrontation and cross-examination.

3. retained counsel (although not appointed counsel)

4. compilation of a record

5. the use of that record as the exclusive basis for a decision

a. Reason: if the agency could use materials outside of the hearing then that might undercut the whole purpose for the hearing.

6. a decision accompanied by a statement of reasons (although not by the sort of formal findings and conclusions that a trial judge must make)

c. Mathews v. Eldridge

i. Issue: whether due process required the recipient of social security disability payments to be afforded an adversary hearing prior to termination.

ii. Holding: due process is satisfied by the posttermination procedures provided in the agency.

iii. Rule: while procedural due process is applicable to the termination of disability benefits this does not mean that due process automatically requires a pretermination hearing.  To determine what “due process” procedures are appropriate the Court articulated a cost-benefit test, under which three factors should be considered in determining whether due process has been satisfied: (a) the private interests affected; (b) the risk of an erroneous determination through the process accorded and the probable value of added procedural safeguards; and (c) the public interest and administrative burdens, including costs that the additional procedures would involve.

1. In Justice O’Connor’s words: “the nature of the private interest, efficacy of additional procedures, and governmental interests.”

iv. Rule Application: 

1. Private interest.  Recipients of disability benefits need not be poor.  Therefore, in many cases, the recipients will not be placed in “brutal need” if their benefits are erroneously cut off.  Also, recipients can fall back on welfare during that period.

2. Risk of error.  Unlike welfare cases that often turn on credibility disputes, disability cases are usually decided based on written medical reports.  Therefore, the risk of error in delaying a hearing is less.

3. Government interest.  In both welfare and disability cases, the government has a strong interest in cutting off benefits before a hearing.  Otherwise, people who are not entitled to benefits can stall the termination decision while waiting for a hearing and it is practically impossible for the government to recoup benefits later.

d. Cleveland Board of Education v. Loudermill

e. Gilbert v. Homar
v. (5) that the state acted through adjudication
1. When agency action is legislative-like rather than adjudicatory, constitutional due process imposes no procedural requirements at all.  Generally, agency action is legislative-like where (1) a large class of people are affected, (2) the proceeding involves legislative facts that do not concern a specific party, and (3) the action sets policy for the future.  In contrast, adjudication is (1) targeted at specific persons, (2) involves adjudicative facts that concern only a specific party, and (3) imposes legal consequences based on facts that occurred in the past.  See Londoner; Bi-Metallic.
a. Exceptions: agency action can be quasi-legislative even if targeted towards a single party provided that others might conceivably join that class at a later time.
Could the government argue that the designation of an organization as an FTO is actually an instancne of legislative rulemaking since it affects a large group of people, it has prospective effect and arguably involves theuse of legislative
	The Quasi-Legislative / Adjudication Distinction

	More Likely Quasi-Legislative if:
	More Likely Adjudication if:

	SIZE OF AFFECTED PEOPLE: large class of people affected by the agency action (caveat: agency action that purports to be directed at a class is rulemaking even if that class consists of only a single party provided that others might conceivably join that class at a later time)
	SIZE OF AFFECTED PEOPLE: small class of people affected

	TYPE OF FACTS: The proceeding involves legislative facts
	TYPE OF FACTS: The proceeding involves adjudicative facts

	PROSPECTIVE EFFECT: The action sets policy for the future
	RETROSPECTIVE EFFECT: The action imposes legal consequences based on facts that occurred in the past.


2. Other Notes:

a. An individual does not have a hearing right over purely legal questions. See Londoner (no hearing right to jurisdictional issue). 
b. Where an individual is entitled to a hearing because the agency action is adjudication, the individual only gets a right to a hearing on questions that are relevant to the adjudication.  In addition, an agency may deliberately limit the scope of the relevant issues by passing regulations that have the effect of binding the agency.
i. HYPO: Social Security grid that lists levels of education, earning potential, etc. to decide who can or can’t work.  Once the grid is made into a rule you only get a hearing right about the relevant grid factors, how to apply them, whether you qualify under each relevant factor.
ii. HYPO:  suppose the city will assess the property owners based upon the frontage of the property.  But imagine huge property owner that has tiny frontage and small property owner has huge frontage.  What type of hearing rights do the property owners get?  Administrative agencies may bind themselves with rules to prevent the wide-open hearing.  So the property owner with the large frontage gets a hearing right because he is particularized affected but may only get a hearing to debate his frontage; he may not be able to even discuss how the assessment is unfair because.  The questions are limited to those questions that are relevant to the adjudication that is particularized to the assessment.  What decision can be adjudicated can the decision make without violating there own rules.  What if property owner says there is a rule in place that assesses based on frontage, the property owner comes in and says I want to talk about my poverty, my poor health?  The city council can say ok you have no hearing right on these issues and deny to hear you.  This is in effect summary judgment against the property owner.  So if you are not challenging the relevant facts then you have no hearing right.
3. Case Law
a. Bi-Metallic Investment Co. v. State Board of Equalization of Colorado (1915) (quasi-legislative action: no hearing rights for Denver taxpayers with respect to a general increase in the valuation of Denver property).
i. Holding: “[T]he Court held that no hearing at all was constitutionally required prior to a decision by state tax officers in Colorado to increase the valuation of all taxable property in Denver by a substantial percentage.  The Court distinguished Londoner by stating that there a small number of persons “were exceptionally affected, in each case upon individual grounds.”

b. Londoner v. City and County of Denver (1908) (adjudication: hearing right for a particular taxpayer respecting benefit that would derive from street improvements)
i. Holding: “Due Process had not been accorded a landowner who objected to the amount assessed against his land as its share of the benefit resulting from the paving of a street.  Local procedure had accorded him the right to file a written complaint and objection, but not to be heard orally.  The Court held that due process of law required that he “have the right to support his allegations by argument however brief, and, if need be, by proof, however informal.” P. 217 of casebook.
6. Decisionmaker Bias: Violation of Due Process OR Violation of APA Separation of Functions
w. [First, decide if constitutional bias flows from rulemaking or adjudication.  Next, decide whether non-constitutional bias flows from a violation of the APA separation of functions]
x. Adjudication: Bias as a Violation of Constitutional Due Process.  X may argue that his due process right to a fair trial in a fair tribunal is being denied because of decisionmaker bias.  Courts will presume honesty in those serving as decisionmakers.  Withrow.  A party may overcome this presumption by showing: (1) that the decisionmaker has prejudged both the facts and the law such that his/her mind is irrevocably closed, (2) that the decisionmaker has a pecuniary interest in the outcome, or (3) that the decisionmaker has personal animus towards the party before him.  Id.
i. Factors:

1. Prejudgment of the Facts and Law 
a. The test is whether the decisionmaker has “demonstrably made up his mind about important and specific factual questions and is impervious to contrary evidence.”  United Steelworkers.

b. No Bias If Prejudgment of only legislative facts, law, or policy.
i. A decisionmaker who has already made up her mind about issues of law or policy is not disqualified.  FTC v. Cement Institute (holding that the FTC’s issuance of a prior report that a pricing system violates the Sherman Act does not disqualify the agency from proceeding against cement companies using that pricing system).  Minds are not irrevocably closed.
c. Examples of Standard Met:

i. Public Statements by a member of the FTC convinced a federal court that he had prejudged the guilt of specific defendants.  Cinderella Career.

2. Pecuniary Interest in the Outcome

a. [self-evident].
3. Personal Animus.

a. [self-evident].

ii. Other Notes

1. Combination of Functions.  The mere combination of investigatory, prosecutorial, and adjudicatory functions in the same entity does not constitute a due process violation because of a presumption of honesty in those serving as decisionmakers.  Withrow.
iii. Case Law

1. Withrow v. Larkin (1975)

a. Facts: the state medical examining board investigated a doctor for performing illegal operations.  After an investigatory hearing to the review evidence against him, the board formally charged him with professional violations.  It then scheduled an adjudicatory hearing to try the charge, which might result in suspension of his license.  Moreover, it held a further investigatory hearing resulting in a finding of probable cause that he had violated state criminal law and a referral of the matter to the local district attorney.

b. Remedy Sought: the doctor sought and obtained an injunction against the board’s scheduled adjudicatory hearing on the grounds that it violated due process for the same persons who brought the charge to decide the case against him.

c. Holding: the Supreme Court reiterated the fundamental importance of the need for an unbiased decisionmaker, but it found the mere combination of investigatory, prosecutorial, and adjudicatory functions in the same entity did not necessarily make the entity biased in adjudicating.

y. Rulemaking: Bias as a Violation of Constitutional Due Process.
i. In the context of rulemaking decisionmaker bias, recusal is required only when there has been a clear and convincing showing that the decisionmaker has an unalterably closed mind on matters to the disposition of the proceeding.  Association of Nat’l Advertisers.
1. EXAMPLE: FTC Commissioner did not have to recuse himself in a case involving the regulation of cereal advertising on children’s television programs even though he has sent a letter to the FDA stating that “one of the evils flowing from the unfairness of children’s advertising is the resulting distortion of children’s perception of nutritional values” and concluding that “children’s advertising is inherently unfair.” Association of Nat’l Advertisers.
z. APA Separation of Functions Requirement: ONLY Formal Proceedings.
i. The separation of functions required by APA § 554(d) is violated where (1) an ALJ presiding over a hearing is being supervised or directed by an agency employee performing investigatory or prosecutorial functions for that hearing, OR (2) where an agency employee performing investigatory or prosecutorial functions for a particular matter participates or advises in the decision.
ii. ALJ

1. Some salary protection.  ALJs are afforded a degree of salary protection in that their salaries are set forth by the Office of Personnel Management not by their hiring agency.

2. Some tenure protection.  ALJ’s may be removed or disciplined by the agency for which they work, but only for “good cause established and determined by the Merit System Protection Board”—an agency other than the hiring agency.

iii. Separation of Functions: Intra-agency line between agency prosecutors and agency adjudicators.

1. APA § 554(d):

a. Prohibition on ALJ being supervised by Prosecutor.  When an ALJ presides over a hearing the ALJ may not “be responsible to or subject to the supervision or direction of an employee or agent engaged in the performance of investigative or prosecuting functions for an agency.”
b. Prohibition on Prosecutor Participating in ALJ decision.  “An employee or agent engaged in the performance of investigative or prosecuting functions for an agency in a case may not, in that or a factually related case, participate or advise in the decision . . . except as witness or counsel in public proceedings.”

2. Gaping Exception to Separation of Functions: Agency heads may personally investigate, prosecute, and adjudicate the same case.
a. Formal trial-like agency proceedings must be conducted by either (1) an ALJ, or (2) some or all of the Commissioners.  APA § 556(b).
b. If one or more of the Commissioners preside over the hearing then the separation of functions provisions of the APA do not apply.  APA § 554(d).

7. Statutory Constraints on Agency Procedure
aa. The APA Rulemaking—Adjudication Distinction

i. APA Adjudication is a residual category; it covers licensing and anything that is not rulemaking.

1. APA Provisions:

a. § 551(7): “Adjudication means agency process for the formulation of an order.”
b. § 551(6): An “‘order’ means the whole or a part of final disposition . . . of an agency in a matter other than rule making but including licensing.”

ii. Although APA Rulemaking, unlike constitutional rulemaking, includes agency action of particular applicability and future effect, most authorities consider the APA definition defective and treat agency action of particular applicability as adjudication.
1. Certain particularized actions, such as rate-setting or the approval of a corporate reorganization, are explicitly included within the statutory definition.

2. APA Provisions:

a. § 551(4): A “‘rule’ means the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy.”

b. § 551(5) “Rulemaking” in turn “means agency process for formulating, amending, or repealing a rule.”

3. EXAMPLES:

a. An agency order to a private party to desist from some action falls under the definition of a rule because it is action of particular applicability other than licensing and is of future effect.  Most authorities treat this as adjudication.
ab. Rulemaking
i. Tool Box

1. The Distinction Between Informal and Formal Rulemaking

a. For rulemaking, agencies must employ the formal procedures of sections 556 and 557, rather than the informal notice-and-comment procedures of section 553, “[w]hen rules are required by statute to be made on the record after opportunity for an agency hearing.” (553(c)).

2. Triggering Language for Formal APA Rulemaking.  The requirements for informal rulemaking apply unless a statute expressly provides for rulemaking “to be determined on the record after opportunity for a hearing” or “other statutory language having the same meaning,” which clearly reveals a congressional intent (1) that there must be a hearing and (2) that the agency’s decision must be based exclusively on the record developed at the hearing.  §554; Florida East Coast.
a. The organic statute must say “on the record” or “other statutory language having the same meaning.”  But lower courts have universally required “on the record” language to trigger the formal APA rulemaking procedures.
b. Statutory rulemaking provisions calling for a “full hearing” and “full opportunity for hearing” have been found to require only informal rulemaking procedures under the APA.

3. Bar against courts imposing more than the minimum APA procedures.  Absent “extremely compelling circumstances,” or “a totally unjustified departure from well-settled agency procedures of long standing,” a court may not mandate more than the minimum APA procedural requirements.  Vermont Yankee.
a. Caveat: Agencies may opt in their discretion to provide additional procedures beyond those established by the APA.

4. Where an adjudication relies upon rulemaking, remand is proper to the extent the rulemaking is invalid.  Vermont Yankee.
ii. Procedural Requirements for Informal Rulemaking (§553)
1. List:

a. Notice of Proposed Rulemaking

i. Prior to the promulgation, amendment or repeal of a rule, an agency must publish in the Federal Register a Notice of Proposed Rulemaking, which must include (1) a statement of the time, place, and nature of any public rulemaking proceedings, (2) reference to the agency’s statutory authority for the rule, and (3) the proposed text of the rule or a description of the subjects and issues involved that allows meaningful and informed public consideration and comment.  § 553(b); Connecticut Light.  Courts have additionally required that the agency also make available in time for comment significant technical studies and data that are relevant to the proposed rule unless (1) that information is well-known to interested persons OR (2) has already been subject to widespread public comment.  Connecticut Light.
1. Publication Exception.  Publication is not necessary if all persons who will be subject to the rule are named and have actual notice.

2. Exceptions to the Technical Studies Requirement.
a. Well-known to Interested Persons.
i. Commission’s reliance on technical studies that were not mentioned in the notice justified given that they were well-known to interested parties.  Connecticut Light.
b. Subject to Widespread Public Comment.
i. Commission’s reliance on technical studies that were not mentioned in the notice justified given that they had already been subject to widespread public comment over a course of five years.  Connecticut Light.
ii. Typical challenges to adequacy of an agency’s notice:

1. An agency’s notice of proposed rulemaking failed to disclose all of the relevant data that animated the agency’s thinking and therefore did not give the public an adequate opportunity to address the agency’s proposals.  This can be based on: 

a. The agency’s failure to disclose important information in its possession, OR

b. The claim that the agency based its decision on post-notice, newly acquired information and thereby foreclosed the public’s ability to address the adequacy of the new information.

i. RULE: Renotice is not required if the “final rule . . . is a logical outgrowth of the proposal . . . even if the final rule relies on data submitted during the comment period.”  Thus, renotice is not required where a new study confirms the findings delineated in the proposal.  If the hypothesis contained in the proposed rule is rejected or modified in the final rule then renotice is probably necessary.  Renotice is required when the changes are so major that the original notice did not adequately frame the subjects for discussion.  Norton.
2. The agency’s final rule concerns a subject that was not adequately “flagged” by the notice.  Agencies cannot give notice that they are considering A, B, and C, and then adopt a rule concerning D.  The public must be made aware of the agency’s proposals.

a. “The notice shall include either the terms or substance of the proposed rule or a description of the issues involved.”  The APA itself seems to require that the notice flag all issues that the agency will address through rulemaking.

b. This goes to the core of whether you have meaningful opportunity for comment.

c. What does it mean to flag an issue?  Whether the agency can plausibly say that the issue was mentioned in the notice.  Suppose Agency said it would issue rules about X and then issues rules about X and Y.  But then if you challenge  the agency and the agency says no look we had a footnote here that says Y is important.  One thing the court does is look at the comments to the notice to determine whether generally (not just a few people) people knew that the agency would issue a rule about Y.  So test is to look (1) at notice itself, and (2) “a market-type test” (Duffy’s words).
3. Proposed Rule Drastically Differs from Adopted Rule.  The public never got the chance to comment effectively on the agency’s actual work product; the agency adopted rules that cover essentially the same subject area as the proposal but differ to some degree from the initially proposed rules in substance and details. 

a. Logical outgrowth test.  An agency is required to renotice only when the difference between the proposed rule and the adopted rule are so major that the original notice did not adequately frame the subjects for discussion;   Connecticut Light.
i. APPLICATION: Where the Nuclear Regulatory Commission proposed two methods for protecting coolant pump lubrication oil, it is a logical outgrowth of the proposed rule for the agency to mandate only one of the proposed methods because of concerns about the flammability of the lubrication oil.  Connecticut Light.

ii. APPLICATION: Where the NRC’s initial proposal for protecting alternate and duplicate shutdown capacity included consideration of the effects of fire retardant coatings, it is a logical outgrowth for the final rule to ignore the coatings because of concern about their reliability.  Connecticut Light.

b. Exemption Procedure Disfavored.  While at least one court has held that the presence of an exemption procedure can be a crucial factor in determining whether a proposed rule drastically differs from the adopted rule, Connecticut Light, it is unclear whether this approach is consistent with § 553(b)(3) in the context of Vermont Yankee since an exemption procedure does not in itself provide any notification of the terms or substance of the proposed rule but merely reduces the burden of the rule.
i. May apply in exceptional Circumstances: The more burdensome the rules the more notice required.
b. Right to Comment (553(c))

i. After providing the required notice, the agency “shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments with or without opportunity for oral presentation.”  § 553(c).
ii. Notes:

1. Note that there is no requirement that mandates oral presentation.

2. There is no requirement that those comments be made available to the public (although FOIA might work—but very delayed process).

3. The D.C. Cir. has emphasized that this element must present “the opportunity for interested parties to participate in a meaningful way in the discussion and final formulation of rules.”  Connecticut Power.  This is sometimes framed as a notice challenge and sometimes framed as an opportunity to submit written comments.
c. General Statement of Basis and Purpose (553(c))

i. The agency must provide a statement of basis and purpose for the final adopted rule that sufficiently explains the justifications for the rule in the context of the importance and impact of the rules.  §§553(c), 706 (2)(A).  Although the text of the §553(c) requires only a “concise” statement, courts have required agencies issuing rules likely to have a significant impact (economic or otherwise) to reflect in the statement consideration of (1) significant alternatives, Connecticut Light, (2) significant comments, Reytblatt, and (3) all relevant information and data, Connecticut Light—requirements that flow from the APA’s judicial review provisions.  In addition, the agency must sufficiently explain any decision not to consider (1), (2) or (3).
1. Significant comments are those “comments which, if true would require a chance in the proposed rule.”  Reytblatt.

2. Reference to Materials not specifically disclosed in the Notice.  A statement of basis and purpose may respond to comments by citing materials that were not specifically disclosed in the notice of proposed rulemaking.  Rybacheck.
ii. APA § 553(c): “After consideration of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose.” 
iii. Typical challenge: the statement of basis and purpose is inadequate (=the substance of the agency’s decision and decisionmaking process is flawed).

iv. Example that barely passes muster:

1. Connecticut Power: Despite insufficient technical material to support the agency’s conclusion that a protective system including fire retardant could never be as effective as other methods, the court upholds the agency’s conclusion because of an exemption procedure that indicates the agency did not intend to necessarily exclude a protective system that utilizes fire retardant.
d. No Exclusive Record Principle

i. Section 556(e)’s “on the record” requirement does not apply to informal rulemakings.

2. Case Law

a. Vermont Yankee (1978)
i. More than the minimum APA procedural requirements cannot be mandated by a court if the agency in its discretion opts for the minimum (“administrative agencies should be free to fashion their own rules of procedure and to pursue methods of inquiry capable of permitting them to discharge their multitudinous duties”) unless 

1.  “when an agency is making a ‘quasi-judicial’ determination by which a very small number of persons are ‘exceptionally affected, in each case upon individual grounds,’ OR 

2. “a totally unjustified departure from well-settled agency procedures of long standing might require judicial correction.”
ii. Vermont Yankee only involved the conduct of the agency’s rulemaking proceeding (the right to comment element).

iii. Facts according to Duffy: “The Atomic Energy Commission   n351 had promulgated a rule governing how much weight it would give, in deciding whether to license nuclear power plants, to the environmental effects associated with the “uranium fuel cycle” (a euphemism generally referring to the problem of nuclear waste, which is the end result of the “fuel cycle”).   N352 The Natural Resources Defense Council (NRDC) succeeded in having the D.C. Circuit invalidate the rule, but the court’s decision rested on perceived shortcomings of the Commission’s rulemaking procedures, not on flaws in the substance of the rule.”
iv. Issue: “The dispute was over whether Section 553 established the maximum set of procedures that could be enforced by courts or, as the NRDC argued, only a minimum – a floor that could be supplemented when necessary.”  “The real issue presented in Vermont Yankee was not whether agencies could exercise discretion to provide additional procedures, but whether, and how, the exercise of that discretion is reviewable by a court. That issue can be resolved only by interpreting the judicial review provisions of the APA – specifically, Section706 of the statute – not Section553, which, as everyone in Vermont Yankee ultimately agreed, sets forth only the minimum procedures for informal rulemaking.”
1. Section 706 of the APA empowers courts to set “aside agency action, findings, and conclusions found to be ... arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”   N358 This provision plainly authorizes judicial review of some discretionary agency decisions. But does it authorize review of discretionary procedural decisions?  It does if “agency action, findings, and conclusions” encompasses an agency procedural decision – for example, a decision to deny cross-examination in informal rulemaking.
v. Holding in Duffy’s words: “Once administrative agencies had satisfied all statutory procedural requirements, they “”should be free to fashion their own rules of procedure and to pursue methods of inquiry capable of permitting them to discharge their multitudinous duties,’” unless “constitutional constraints or extremely compelling circumstances” dictated otherwise.”
vi. Other Notes on Case: Duffy views S. Ct. as deriving its holding not from APA but judge made common law: “Vermont Yankee’s holding is nearly impossible to derive from the APA. It is possible to derive from the APA a rule that courts can never overturn agency procedures that do not violate statutory or constitutional law, and, curiously, it is possible (though less plausible) to read the APA as authorizing exactly the kind of judicial review of agency procedures that the D.C. Circuit was performing prior to Vermont Yankee. But it is difficult to read the APA as generally forbidding judicial interference with agency procedures except, as Vermont Yankee held, in “extremely compelling circumstances,” or where an agency makes “a totally unjustified departure from well-settled agency procedures of long standing.”
b. Connecticut Light and Power Co. v. NRC (1982)
i. Connecticut Light’s claims:
1. Inadequate Notice Claims.  NRC’s notice of proposed rulemaking deficient in two ways: (i) it gave no indication of the technical basis on which the NRC had relied in formulating the proposed rules, and (ii) the rules adopted differed in major respects from the rules proposed in the notice (a. change from postulated hazards approach to a list of three acceptable methods for protecting duplicate and alternative shutdown capacity; b. decision to give no credit for fire retardant coatings; c. the determination that a collection system is the only acceptable means for protecting coolant pump lubrication oil).
a. Court’s response: (i) while proposed rule didn’t give notice of everything, almost all reports were publicly available, studies that were not available and relied upon had already gone through rulemaking comment, five year rulemaking process where Commission explored safety proposals in a public forum; (ii)  re-notice not necessary because changes not so major: (a.) new methodologies harder issue than other issues, but exemption procedure saves the day ‘cause does not foreclose a utilities ability to have NRC consider another methodology, (b.) where final rule no credit for protection of fire retardant coatings is a logical outgrowth: original notice revealed both the precise “subject matter” and the “issues” involved as required by APA 553(b)(3), (c.) ditto with collection system of coolant pump lubrication oil.
2. Inadequate Technical Justification for Final Rules.  NRC failed to offer an adequate technical justification for the fire protection rules in the form in which they were ultimately adopted.

a. This objection really goes to the substance of the rules.  That the substance of the rules are not adequately reasoned.  This objection is ultimately based on 706(2)(a), the judicial review provision.  The theory of this objection is that if the substance of the rule has not been adequately justified then the rule is arbitrary and capricious.

3. Exceptions to the above procedural requirements:

a. 553(a) Subject Matter Exemptions of the rules: Section 553’s informal rulemaking provisions do not apply to rules concerning “(1) a military or foreign affairs function of the United States; or (2) a matter relating to agency management or personnel or to public property, loans, grants, benefits, or contracts.”

i. These exemptions apply so long as the rulemaking “clearly and directly” involves one of the exempted subjects.

ii. Specific Statutes may override these exemptions and agencies may voluntarily forswear them.

iii. Scope of Exemptions:

1. These exemptions are blanket exemptions that are freed from all the requirements of section 553.

b. 553(b) Character Exemptions of the rules: Unless an organic statute requires otherwise the notice and comment procedures of section 553 do not apply “(A) to interpretative rules, general statements of policy, or rules of agency organization, procedure, or practice; or (B) when the agency for good cause finds (and incorporates the finding and a brief statement of reasons therefore in the rules issued) that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest.”

i. Scope of Exemptions:

1. No notice and comment requirement for all classes.  All classes of exemptions are exempted from the notice-and-comment requirements of section 553(b)-(c).

2. No publication requirement for (1) interpretative rules, (2) statements of policy, and (3) good cause rules.  Interpretative rules, statements of policy, and “good cause” rules are also exempt from section 553(d)’s requirement that rules be published not less than 30 days before their effective date.

3. Publication requirement still required for procedural rules.  Rules of Agency Organization, Procedure, or Practice (collectively known as “procedural rules”) are NOT exempt from the publication requirement of 553(d).

4. Right to Petition still applicable to all classes.  None of these exemptions apply to section 553(e)’s right to petition.  That is, interested persons can petition agencies for issuance, repeal, or amendment of any rules that fall within one of these four exemptions.

ii. 553(b)(A) Procedural Rules (“Rules of Agency Organization, Procedure, or Practice”).
1. Procedural Rules are legally binding rules that do not encode a substantive value judgment or alter the rights or interests of parties, although they may alter the manner in which parties present themselves or their viewpoints to the agency.  JEM.
a. Use Legal Effects Test and Impact on Agencies Test.  Courts will utilize the legal effects test and the impact on agencies test to determine whether the agency intended the rule to encode a substantive value judgment on the regulated public.
b. Spectrum from Unassigned Reading: Air Transport—

i. Most Substantive—the rule purports to direct, control, or condition the behavior of those institutions or individuals subject to regulation by the authorizing statute.  Health and Safety Standards.
ii. Middle Type—when an agency rather than publishing rules which define a substantive norm to which regulated groups must conform or which flesh out enforcement procedures to effectuate such compliance instead adopts rules dealing with the award of benefits.
iii. Most Procedural—the rule deals with enforcement or adjudication of claims of violations of the substantive norm but which do not purport to affect the substantive norm. An agency may, for example, adopt procedures describing how APA adjudications will take place.  Sometimes these rules look a lot like the Federal Rules of Procedure or the Federal Rules of Evidence.
2. FCC “Hard Look” Rules = Procedural—categorical distinction between substance and procedure is likely to prevail.  The FCC’s “hard look” rules that called for rejection without opportunity for amendment of any broadcast license application that did not contain all required information are considered procedural and thus fall within the exemption.  The rule mandating that applications for a license need to be filed and be complete within a specified period of time is deemed procedural.  The incentives in the JEM case are merely to take a hard look.  Incentives are not necessarily substantive. JEM Broad. Co. v. FCC (1994)
3. James V. Hurson Assocs., Inc. v. Glickman (2000)—a rule eliminating routine face-to-face meetings between food producers and regulators in the review of commercial food labels is “procedural” because the agency “did not alter the substantive criteria by which it would approve or deny proposed labels; it simply changed the procedures it would follow in applying those substantive standards.”
4. Chamber of Commerce v. U.S. Dep’t Labor (1999)—a rule providing that worksites can avoid an otherwise mandatory inspection by participating in a compliance program is substantive, not procedural, because the rule “will affect employers’ interests in the same way that a plainly substantive rule mandating a comprehensive safety program would affect their rights.  This case stands for the proposition that a rule can be viewed as substantive even if it adds on additional procedures.  The courts have said that even if you are not forced the rules can be viewed as substantive.  But in other cases those rules can be viewed as procedural.  This is a question of whether the agency should go through notice and comment rulemaking.
5. Lincoln v. Vigil—in dictum, the Supreme Court indicated that an agency’s decision to discontinue a particular health service might be a procedural rule (a rule of agency ‘organization’).

6. HYPO 2: SS system gives disability checks for people not able to work.  They have statutory authority for that.  SSA says we will have an additional round of review for any applicant alleged to be disabled for post-traumatic syndrome.  They publish this in fed. reg..  Is this substantive or procedural?  Pro-procedural: it’s hard to believe the agency is saying that people should not be disabled.  They are not trying to encode a substantive value judgment.  The agency just wants to evaluate a basic statutory standard.

iii. 553(b)(A) Interpretive Rules
1. Interpretive rules are nonbinding rules that advise the public about how an agency interprets a particular statute or a legislative rule that it administers.  To distinguish substantive rules from interpretative rules courts employ the legal effects test, FPC, and the impact on the agencies test, United States Telephone.
2. Generally.  An interpretive rule is not binding on a court, it does not create new duties, but it interprets or clarifies the nature of the duties previously created by passage of a statute or promulgation of a legislative rule.  Interpretative rules, as the name suggests, interpret law.  They may interpret statutes or other regulations.  However, legislative rules often interpret statutes as well.  Thus, the fact that a rule seems to interpret a statute does not by itself determine whether the rule is interpretative or not.

3. Syncor: “An interpretative rule typically reflects an agency’s construction of a statute that has been entrusted to the agency to administer.  The legal norm is one that Congress has devised; the agency does not purport to modify that norm, in other words, to engage in lawmaking.

4. Four different tests for distinguishing substantive rules from interpretative rules:

a. Legal Effects Test:   If the legal effect of the rule is to create a binding norm on regulated parties, then the rule is substantive, otherwise the rule is interpretative.  A violation of a substantive rule would, therefore, be grounds for prosecution whereas a violation of an interpretative rule is not sufficient grounds for prosecution because it merely offers the agency’s opinion on matters of law or policy.  An inquiry into the intent of the agency is required to determine whether the agency intended the rule to create a binding norm or to merely offer an opinion on matters of law or policy.
i. EXAMPLE: Pac. Gas & Electric Co. v. FPC (1974)—The Federal Power Commission, without using notice-and-comment rulemaking procedures, issued an order specifying which natural gas customers should be given priority by pipelines if shortages prevented all customers from getting their full amount of ordered gas.  The agency described its order as a “statement of policy” and the language of the order suggested that the agency would make its actual priority determinations through case-by-case adjudications as guided by the policy statement.
ii. “The critical distinction between a substantive rule and a general statement of policy is the different practical effect that these two type of pronouncements have in subsequent administrative proceedings.  A properly adopted substantive rule establishes a standard of conduct which has the force of law.  . . . The underlying policy embodied in the rule is not generally subject to challenge before the agency.”

iii. “A general statement of policy, on the other hand, does not establish a “binding norm.”  It is not finally determinative of the issues or rights to which it is addressed.  The agency cannot apply or rely upon a general statement of policy as law because a general statement of policy only announces what the agency seeks to establish as policy.  A policy statement announces the agency’s tentative intentions for the future.

b. Substantial Impact Test (disfavored post-Vermont Yankee)
i. The substantial impact test holds that notice-and-comment procedures are required for rules that have a substantial impact on regulated parties, even if those rules have a legal effect such that they do not establish a binding legal norm.
ii. Defect: the substantial impact test has no plausible grounding in the text or history of section 553 of the APA and Vermont Yankee’s call for adherence to the text of the APA has generally been taken to invalidate the substantial impact test.
c. Impact on Agencies Test (Q: doesn’t this deal with “policy statements” not interpretative rules?  Is the implication that this test applies when dealing with both interpretative rules and policy statements?)
i. United States Telephone Ass’n v. FCC—The FCC issued, without notice and comment, a schedule of base penalities and adjustments to determine the appropriate fines for violations of the Communications Act.  The court held that the penalty schedule is not a policy statement and, therefore, should have been put out for comment under the APA.
ii. Of significance to the court was that in all but arguably 1 of 300 cases, the agency’s fines for violations of the Communications Act followed the policy statement to a tee.  That is, the impact of the “policy statement” on the agency was to create a binding legal norm from which the agency did not depart.  Under this test, a court will find that an agency’s so-called “policy statement” does not fall within the exemptions because of the manner in which the agency treats the “policy statement” itself as law.
d. American Mining Test
i. Facts: The Mine Safety & Health Administration had previously used the notice and comment procedure to issue a legislative rule that required every mine operator to make a report whenever an occupational illness is diagnosed in one of its employees.  The agency then issued a “Program Policy Letter,” in which it stated that a chest x-ray with particular characteristics requires a “diagnosis” of an occupational illness that must be reported.

ii. Rule: “Insofar as our cases can be reconciled it is on the basis of whether the purported interpretative rule has “legal effect,” which in turn is best ascertained by asking (1) whether in the absence of the rule there would not be an adequate legislative basis for enforcement action or other agency action to confer benefits or ensure the performance of duties, (2) whether the agency has published the rule in the Code of Federal Regulations, (3) whether the agency has explicitly invoked its general legislative authority, or (4) whether the rule effectively amends a prior legislative rule.  If the answer to any of these questions is affirmative, we have a legislative, not an interpretative rule.” Holding: applying this test, the court held that the letter was a valid interpretative rule.

iii. (1) whether in the absence of the rule there would not be an adequate legislative basis for enforcement action or other agency action to confer benefits or ensure the performance of duties—this refers to the concept that statutes sometimes directly create an enforceable duty or establish a right to benefits, and the agency’s role could be limited to carrying out the statutory commands, which it could do even without implementing rules.  Under these statutes the issuance of a non-legally binding interpretative rule does not add to the agency’s legal authority.  With or without the rule the agency can enforce the commands of the statute, as it interprets them.  Other statutes, however, command the agency to establish the specific duty or specific qualifications for benefits.  With these statutes, the agency must exercise legislative rule-making power to establish the required legal duty or qualification.  Under these statutes there is nothing to enforce or carry out with respect to the public until the agency has adopted legally binding rules.  Therefore, one test to see if a rule is legislative or interpretative is to see if the agency can enforce duties or confer benefits in the absence of the questioned rule.  If so, then the rule would be interpretative; if not, the rule would be an invalid legislative rule—invalid because it did not go through notice and comment.
iv. (2) whether the agency has published the rule in the Code of Federal Regulations—an agency seems likely to have intended a rule to be legislative if it has the rule published in the Code of Federal Regulations.  Agency controls Code entirely.
v. (3) whether the agency has explicitly invoked its general legislative authority

vi. (4) whether the rule effectively amends a prior legislative rule—“if a second rule repudiates or is irreconcilable with a prior legislative rule, the second rule must be an amendment of the first; and, of course, an amendment to a legislative rule must itself be legislative.”

iv. 553(b)(A) General Statements of Policy
1. General Statements of Policy are nonbinding rules that advise the public about how the agency intends to exercise some discretionary power that it has.  To distinguish substantive rules from general statements of policy courts employ the legal effects test, FPC, and the impact on the agencies test, United States Telephone.
2. Syncor: “An agency policy statement does not seek to impose or elaborate or interpret a legal norm.  It merely represents an agency position with respect to how it will treat—typically enforce—the governing legal norm.  By issuing a policy statement, an agency simply lets the public know its current enforcement or adjudicatory approach.  The agency retains the discretion and the authority to change its position—even abruptly—in any specific case because a change in its policy does not affect the legal norm.  We thus have said that policy statements are binding on neither the public nor the agency.”
3. Syncor HYPO: the agency has said that we will not subject these ADT drugs to regulation.  They did not say that in a rule but in a policy statement.  Now they are changing their mind.  The court says that you have to go through rulemaking in order to do that.  The agency cannot change its opinion without going through rulemaking.  This will help your client because it creates delay and a few more years without regulation.  The hypo is slightly different.  Because the agency said flatly that they would not enforce this.  Here, Duffy coached the hypo in the language.  Just because you violate the APA first, doesn’t make it right the second time.

4. IMPORTANT HYPOS: 
a. Version 1.  The FCC issues a policy statement exempting certain type of radio walkie-talkies from licensing requirements.  The manufacturers of these radio walkie-talkies are pleased because they don’t have to worry obtaining licenses.  Suddenly, however, the agency changes its mind after discovering that these radio walkie-talkies create more frequency disturbance than they originally anticipated.  The agency issues a second “policy statement” to that effect.  A certain manufacturer of these radio-walkie talkies refuses to obtain licensing.  When the agency initiates action against the manufacturer to require licensing of its walkie-talkies, the manufacturer challenge the agency’s enforcement action on procedural grounds. The manufacturer argues that the agency is without authority to take such action because it failed to go through notice-and-comment rulemaking in reversing its original policy statement.  The agency counters that its original policy statement was not legally binding and that its organic statute grants its discretionary authority to require walkie-talkie manufacturers to obtain licensing.  If the legal effect of the original policy statement was to create a binding norm, that is, it was clear that the agency was exempting radio walkie-talkies, then that original policy statement was a legislative rule and to amend or alter that legislative rule, the agency must go through notice-and-comment rulemaking.  If a court were to accept this reasoning and view the original policy statement as a legislative rule, then the manufacturer would not have proper notice respecting the change in policy.  “The change in policy” would actually be a “change in law” or a “change in rules.”
i. Nota Bene: The agency may try to counter that if the court views the initial policy statement as a legislative rule then that rule was invalid because it failed to go through notice-and-comment rulemaking.  This argument will not work.  Two wrongs do not make a right. Yes, you violated the APA by not initially going through rulemaking in making the early policy statement, but that doesn’t change this case, which requires rulemaking to change the rule you created.  The legal effect was to bind you, you treated it as binding you, it had the effect of a rule even though you didn’t go through rulemaking.  
b. Version 2.  Same facts as above except that rather than issuing a policy statement exempting certain walkie-talkies from licensing requirements, the agency issues a policy statement stating that it will not allocate enforcement resources.  This becomes a much closer case because agencies have limited resources and the discretion to allocate those resources in a manner they see fit.  To decide this issue a court is likely to consider the legal effect of the policy statement.  You would want to know whether with respect to the first exemption position the agency has or has not required any licensing.  If the agency was really serious that all it was doing was not allocating resources, then you would have to tell the client that he still needs a license.  You might want to know if you applied for a license what would the agency do?  If the agency got the application for a license and sent it back to you then the agency really has said NOT that we will not allocate enforcement resources, but that we are really exempting you.
c. In Syncor these people are demanding that the agency go through rulemaking so they can have the old regime for a while and possibly persuade the agency not to change its policy.
v. 553(b)(B) Rulemaking “when the agency for good cause finds that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest.”

1. To determine the applicability of the good cause exception to notice-and-comment rulemaking requirements courts will generally consider the following factors: (1) whether there is an emergency situation present, (2) whether the rule is limited in scope, and (3) whether the grounds justifying the agency’s use of the exception are incorporated within the published rule. Tennessee Gas.
a. Emergency Situation Analysis

i. In analyzing whether there is an emergency situation present, courts will inquire into the certainty of the emergency.  While courts are hesitant to discount an agency’s speculative forecast of an emergency, which falls within the agency’s expert knowledge, if the agency fails to indicate the basis for its prediction, then a reviewing court will likely hold that the good cause exception does not apply.
ii. Emergency Situation Necessary Element.  Even if the scope analysis leans heavily towards a finding that a good cause exception exists courts will not reach that conclusion unless an emergency situation in fact exists.
iii. Statute requires an agency to adopt a rule by a particular date ≠ emergency situation.  The fact that a statute requires an agency to adopt a rule by a particular date, which could not be met if the agency uses notice-and-comment rulemaking, is not sufficient to find notice and public participation impracticable or contrary to the public interest.

iv. The mere need for speed ≠ emergency situation; crisis needed.
v. Mere fact public health and safety involved ≠ emergency situation; crisis needed.  The fact that the public’s health and safety may be involved is not itself sufficient to make notice and public participation contrary to the public interest.  If, however, the rule addresses a particular public health or safety crisis, courts are more likely to accept a good cause claim.  For example, the FAA was able to adopt emergency security procedures for airports after receiving intelligence information concerning planned terrorist activities.

b. Limited Scope Analysis

i. Scope Analysis.  The interim status of a rule is a significant factor in the good cause analysis.  However, it is not determinative because courts fear that agencies after having adopted a particular rule, will be less likely to be open to comments to change or to rethink its position.

ii. Scope Analysis.  The less expansive the interim rule, the less the need for public comment.

c. Justification Incorporate Analysis

i. Self-explanatory.  If the agency fails to include the finding of good cause and reasons for it in the preamble to the rule, the rule will not qualify for this exception.

ii. The justification cannot be based purely on historical probabilities.  There must be evidence that an emergency is likely to occur in the future not just that emergencies have occurred in the past.
2. Tennessee Gas Pipeline Co. v. FERC (1992)—
a. Facts:  FERC issues an interim rule without notice and opportunity for comment required by the APA.  The interim rule requires advance notice and disclosure by natural gas pipeline companies of the construction of new facilities or the replacement of existing ones.  The interim rule departs from regulations FERC earlier promulgated that permitted a natural gas company to replace existing facilities without prior authorization.  FERC supports its decision to promulgate its interim rule without notice and comment requirements by stressing (1) the interim nature of the rule, (2) the fact that notification was not unduly burdensome, (3) the public interest in oversight (because of environmental concerns) during the period before a final rule to replace the interim rule could be issued.

i. Question: is the burden on the party seeking the exemption to demonstrate that an emergency exists?  Yes.
b. Holding:  Although FERC’s rule is limited in scope (because of interim status, and because its hardly burdensome on the parties), FERC failed to sufficiently support its claim that an emergency situation exists, and accordingly the court invalidated the rule for failure to follow proper rulemaking procedures.
c. Duffy’s Comments: the agency wants speed in this because then we think that lots of these agencies will rush to start their construction so they don’t have to give notice.  So you could argue that even if the agency has a reason to rush, that is not sufficient.

d. The deferential approach to agency expertise is abandoned for the good cause exception to prevent the exemption from swallowing the statute.  So court’s engage in rather stringent judicial review.  In this case, the agency had no evidence that companies would rush.  This case is easy because the agency had no evidence that the companies would rush.
e. HYPO: what if the agency had evidence that many projects that were exempted from agency review under pre-existing rules that many of them had led to environmental problems.  If the evidence is sound, would this be enough to lead a court to accept a good cause exception?  Does the agency’s evidence that prior projects have led to environmental damage create an emergency situation.  The agency’s argument is that it needs the interim rule to prevent the rush to construct.  But even if you prove that environmental damage was previously caused you still have to prove that absent the interim rule that additional damage would be caused.  You can’t just show that environmental damage was caused in the past.  Another question is can the companies actually complete construction in time to avoid the requirement that would be imposed by the rulemaking.
f. Even if the agency proves that there will be environmental damage because of the rush, the court will still review the extent of that damage.
g. The effective date of regulation is pegged to after its published in the fed. register.

h. The agency gets reversed here and reversed two years later in Tennessee.  The end result here is that the agency has had an interim rule in effect. If you are a company, then you think well there is a risk to us not complying.  If we flout the rule and it survives judicial review then we are screwed.  The agency when it ultimately got reversed did get two years of enforcement while the interim rule was in effect before judicial review led to its overturn.
vi. Policy: Because sec. 553 of the APA assures the legitimacy of administrative norms, courts interpret the exemptions narrowly and permit and agency to forgo notice and comment only when “the subject matter or the circumstances of the rulemaking divest the public of any legitimate stake influencing the outcome.”
iii. Procedural Requirements for Formal Rulemaking (§§ 556, 557)
1. Case Law

a. Florida East Coast

2. List

a. Prehearing Process

i. Proper Notice (§554(b))

b. Hearing Process

i. Burden of Proof on the Proponent (§556(d))

ii. Oral Presentations and Cross-Examination (§556(d))

1. “A party is entitled to present his case or defense by oral or documentary evidence, to submit rebuttal evidence, and to conduct such cross-examination as may be required for a full and true disclosure of the facts.”

2. 556(d) Escape Clause: allows an agency in a formal rulemaking to dispense with oral presentations and cross-examinations (though not with the other procedures required in formal proceedings) “when a party will not be prejudiced thereby.”

a. Thus even if the organic statute includes the magic words “on the record” there may be some circumstances where evidentiary submission in written form only satisfies the requirement that the proceedings take place on the record after hearing.

iii. Standard of Proof: Preponderance of the Evidence

iv. Any Relevant Evidence (556(d))

1. “Any oral or documentary evidence may be received, but the agency as a matter of policy shall provide for the exclusion of irrelevant, immaterial, or unduly repetitious evidence.”

c. Post-Hearing Process

i. Exclusive Record Principle (§556(e))

1. Under the federal APA, “the transcript of testimony and exhibits, together will all papers and requests filed in the proceeding, constitute the exclusive record for decision.”

2. Limitations of Rule:

a. Physical Inspections

b. Assistance to Adjudicators

c. Official Notice

ii. Findings of basic and ultimate fact (557(c))

iii. Statement of reasons (557(c))

d. On the record requirement (556(e))

ac. Adjudication under the APA
i. First, is the action adjudication under the APA?

1. APA Adjudication is a residual category; it covers licensing and anything that is not rulemaking. §551.  Generally, agency action is rulemaking under the APA where (1) a large class of people are affected, (2) the proceeding involves legislative facts that do not concern a specific party, and (3) the action sets policy for the future.  Florida East Coast.  Although APA Rulemaking, unlike constitutional rulemaking, includes agency action of particular applicability and future effect, most authorities consider the APA definition defective and treat agency action of particular applicability as adjudication—a questionable approach given clear statutory language to the contrary.
2. The APA defines “adjudication” as the “agency process to formulate an order.”

a. A “rule” is “the whole or a part of any agency statement of general or particular applicability and future effect.” APA § 551(4).

b. “Rulemaking” is the “agency process for formulating, amending, or repealing a rule.” APA § 551(5).

c. An “order” is the “whole or a part of a final disposition . . . of an agency in a matter other than rulemaking but including licensing . . . .” APA § 551(6).

d. This means that adjudication is the term used to describe the process by which agencies make final decisions on all matters except for rulemaking.

ii. Second, did Congress require that adjudication “to be determined on the record after opportunity for an agency hearing.”

1. Triggering Language.  Courts differ over what statutory language is sufficient to trigger formal adjudication.  Some courts hold that the formal adjudicatory procedures are triggered only where a statute expressly provides for rulemaking “to be determined on the record after opportunity for a hearing” or “other statutory language having the same meaning.” §554; Florida East Coast; NRC.  Other courts are more willing to read statutes as triggering formal adjudicatory procedures.  Seacoast (holding formal adjudicatory procedures triggered based on a statutory language stating: “after opportunity for public hearing, can demonstrate to the satisfaction of the Administrator.”)  Finally, some courts will grant Chevron-like deference to an agency’s interpretation of whether ambiguous statutory language triggers formal adjudicatory procedures.  Chemical Waste.
a. Rationale for Seacoast approach
i. Congress is more likely to have expected the agency to make the decision based off of the hearing on the record in the adjudicatory context since (1) constitutional procedural due process would require a hearing even in the absence of a statute, and (2) the value of a hearing in an adjudicatory context is usually greater.

ii. Pragmatic rationale: if formal procedures are not triggered in the adjudicatory context, then the fall-back procedures are extremely scant.

iii. Duffy: make sure you pay attention to the precise language that grants a hearing.  

2. Case Law dealing with when formal adjudicatory procedures are triggered.
a. Seacoast Anti-Pollution League v. Costle (1st Cir. 1978) (statute reading: “after opportunity for public hearing” triggers formal adjudicatory procedures and “on the record” language not required).

i. Duffy: this case is interesting because it takes the opposite view of what was seemingly decided in Florida.  The court is not just disagreeing but when congress requires a hearing then congress assumes that the hearing decision will be on the basis of a hearing record developed in an adjudication but not in a rulemaking.  Why is this?  Why does it make sense that when Congress says give a hearing in a rulemaking context that it doesn’t have this exclusive hearing procedure but in a formal adjudication.
ii. Facts: Seacost involves a challenge to a permit issued by the EPA authorizing the applicant to discharge heated water into an estuary.  Seacoast argued that EPA violated the APA by following procedures inconsistent with those governing formal adjudication.  Thus, the court had to resolve the threshold issue of whether the EPA was required by statute to comply with APA formal adjudication procedures.  

iii. The court’s initial step in resolving this issue was to determine whether the agency action was adjudication at all.  It used two lines of reasoning to determine that the EPA action was adjudication.

1. First, the court referred to the APA definition of adjudication.

a. The APA defines adjudication as the process for formulating an order.  APA defines order as the disposition of any matter other than by rulemaking but specifically including licensing.  Thus, the court concluded that the EPA action was adjudication because it was licensing.

2. Second, to buttress this conclusion, the First Circuit considered the nature of the proceeding.  

a. The court concluded that the action was adjudication because it focused on resolution of factual disputes concerning a specific party, rather than policy issues underlying a general rule or standard.  The court stressed that the while “general policy considerations may influence the decision, the decision will not make general policy.”  The court also stated that the proceedings below “were conducted in order to adjudicate disputed facts in particular cases not for the purposes of promulgating policy-type rules or standards.”

b. This conclusion was questionable, since the dispute focused on a generic scientific relationship—the impact of thermal pollution on marine life.

c. This second level of analysis was not particularly important in this case because the proceeding fell within the explicit definitional inclusion of licensing as adjudication.  In many cases, that do not involve licensing, however, the second level of analysis is critical to a court’s decision because the definitional boundary between adjudication and rulemaking in the APA is not clear.

iv. The court’s second step, after concluding that the EPA’s action was adjudication, was to determine whether formal or informal adjudication procedures were required.

1. An agency is required to use APA formal adjudication only when adjudication is “required by statute to be determined on the record after opportunity for an agency hearing.”  Four categories of cases that interpret this provision:

a. Cases where Congress explicitly indicates that the agency is not required to use formal adjudication.

b. Cases where Congress explicitly indicates its intent to require an agency to use formal adjudication by including in the statute the precise language that triggers the APA formal adjudication provision—“on the record after opportunity for an agency hearing.”

c. Cases where the language of the agency’s organic act does not include these magic words, but where legislative history of the statute contains powerful evidence that Congress intended to require the agency to use formal adjudication.

d. Cases where the agency’s organic act includes ambiguous language such as “after hearing” and the legislative history of the act does not indicate the nature of the hearing Congress intended to require.

i. Seacoast falls into this category; it required a “public hearing,” but it did not require that the hearing be “on the record.”  So if an organic statute says “after hearing” then formal adjudicative procedures are triggered.

ii. But recall:  if the legislative history or the context of the pertinent statute indicates a contrary congressional intent, then the words “after hearing” will NOT trigger formal adjudicatory procedures.  But Scalia tends to find this approach an abhorrence.

v. HOLDING: The Seacoast court concluded that the ambiguous language of the statute reflected a congressional intent to require formal adjudication because “unless a statute otherwise specifies, an adjudicatory hearing subject to judicial review must be on the record.”

1. Problem: In Florida East Coast, the Supreme Court held that terms like “hearing” do not alone trigger the APA provisions requiring formal trial-type proceedings.

2. The Seacoast court tried to distinguish Florida East Coast by arguing that these cases only dealt with the rulemaking context.  In the context of an adjudication, the First Circuit believed that its presumption in favor of formal trial-type procedures was justified.

vi. Duffy:

1. PAY ATTENTION TO STATUTORY LANGUAGE.  In Seacost (p. 224), the hearing that is granted is a public hearing.  This is odd to think it will trigger formal requirements.  You may say that Congress wanted public participation rather than securing procedural rights of the operator.  This tends to be a factor that Congress wasn’t trying to trigger the formal requirements.  Congress wasn’t really trying to grant to the point source operator some specific set of the procedures under the APA.  

2. “Can demonstrate to the satisfaction of the Administrator” –this again argues against a formal APA set of procedures.  This demonstration may not necessarily be during the hearing.  This suggests that the agency’s decision doesn’t necessarily have to be on the record.  Thus, the formal requirements were not intended.  This argument is not that the Seacoast argument is wrong that there should be a presumption for formal APA requirements but because of the textual language and the syntax of the sentence.  This is an “anathema” Duffy’s word.

b. City of West Chicago, Illinois v. NRC (7th Cir. 1983)

i. Follow Florida East Coast: need “on the record” + “hearing”.  This case stands for the following proposition: “While the exact phrase “on the record” is not an absolute prerequisite to application of the formal hearing requirements [of the APA], the Supreme Court has made clear that these provisions do not apply unless Congress has clearly indicated that the ‘hearing’ required by statute must be a trial-type hearing on the record.”

ii. Facts: Nuclear Regulatory Commission (NRC) granted a license amendment to Kerr-McGee Corporation (KM) authorizing demolition of certain buildings at KM’s West Chicago facility, and acceptance for on site storage of contaminated soil from other locations.  The City of West Chicago challenged this order on procedural and substantive grounds by arguing that (1) the NRC violated its own regulations, (2) due process, and (3) the National Environmental Policy Act (NEPA) in issuing Amendment 3, and (4) that the order must be set aside because it is both unsupported by substantial evidence in the record and (5) arbitrary and capricious.  The court upheld the NRC order.

iii. The Atomic Energy Act requires the Nuclear Regulatory Commission (NRC) to conduct a hearing before approval of licenses, including licenses to build nuclear power plants and much less significant licenses (such as permission to process thorium ore).  The court construed the statute to require formal adjudication for approval of a nuclear power plant but not for approval of a license to process thorium.  The court was concerned with overburdening the NRC with unnecessary hearings, and it found that the issues in a thorium license case could be readily resolved by written submissions.

iv. Reasoning: The NRC order cannot be set aside on procedural grounds

1. The organic statute, the Atomic Energy Act of 1954 (AEA), requires NRC to grant a “hearing” if requested “in any proceeding under this chapter, for the granting, suspending, revoking, or amending of any license or construction permit.”  The parties dispute what type of hearing is required.  The city argues about the kind of “hearing” the NRC is required to conduct when issuing an amendment to a source of materials license.

2. Comment 2 to Rule 4.2: This rule applies to communications with any person who is represented by counsel concerning the matter to which the communication [representation] relates.

3. Comment 3 to Rule 4.2: The Rule applies even though the represented person initiates or consents tot eh communication.

c. Chemical Waste Management, Inc. v. U.S. EPA (D.C. Cir. 1989) (deference under Chevron to the agency’s interpretation of an ambiguous statute relating to whether formal adjudicatory procedures are triggered)

i. The D.C. Cir. gives Chevron deference to agencies’ interpretations of procedural provisions in organic statutes providing for hearings.
ii. Facts: This case involved a challenge to the validity of a procedural rule in which EPA specifically declined to use formal adjudication procedures to determine whether a party must take “corrective action” because it released hazardous waste into the environment.  The court held that the EPA was not required to use formal adjudication because Congress required only that EPA provide a “public hearing”; Congress did not use the statutory language that triggers a requirement of formal adjudication, “on the record after opportunity for agency hearing.”

iii. Reasoning: the court stated that an informal exchange of written views was sufficient in “corrective action” proceedings because “the factual issues that . . . arise will relate almost entirely to technical (or policy) matters that create little need to establish witness veracity or credibility through observation of a witness’s demeanor on cross-examination.

iii. The Distinction Between Informal and Formal Adjudication
1. For adjudication, agencies must employ the formal procedures of sections 556 and 557, along with a few other procedures required by section 554, “in every case of adjudication required by statute to be determined on the record after opportunity for an agency hearing.”

iv. Procedural Requirements for Formal Adjudication (§§ 556, 557, 554)
1. List

a. Prehearing Process
i. Proper Notice (§554(b))

b. Hearing Process

i. Burden of Proof on the Proponent (556(d))

ii. Oral Presentations and Cross-Examination (§ 556(d))

1. “A party is entitled to present his case or defense by oral or documentary evidence, to submit rebuttal evidence, and to conduct such cross-examination as may be required for a full and true disclosure of the facts.”

2. 556(d) Escape Clause: allows an agency in a formal rulemaking [and adjudication?] to dispense with oral presentations and cross-examinations (though not with the other procedures required in formal proceedings) “when a party will not be prejudiced thereby.”

iii. Standard of Proof: Preponderance of the Evidence

iv. Any Relevant Evidence (556(d))
1. “Any oral or documentary evidence may be received, but the agency as a matter of policy shall provide for the exclusion of irrelevant, immaterial, or unduly repetitious evidence.”

c. Post-Hearing Process

i. Exclusive Record Principle (§556(e))

1. Under the federal APA, “the transcript of testimony and exhibits, together will all papers and requests filed in the proceeding, constitute the exclusive record for decision.”

a. Contrast with Informal Rulemaking where the agency decision is based on everything.  Here, the agency decision must be based exclusively on the materials developed at the record.

2. Limitations of Rule:

a. Physical Inspections

b. Assistance to Adjudicators

c. Official Notice

ii. Findings of basic and ultimate fact (557(c))
iii. Statement of reasons (557(c))
2. Note: The Court is supposed to review the agency’s decision based on the record, and the agency is supposed to find the agency’s rationale.  The reality of judicial review requires the agency to through a certain procedure.  The requirement of formal findings only exists to serve judicial review—so this has a different theoretical basis from the notice and comment requirements under informal requirements which is grounded in the APA.
v. Procedural Requirements for Informal Adjudication
1. Case Law

a. See Overton Park under Arbitrary and Capricious Review.
b. See Pension Benefit Guaranty Corp. under Arbitrary and Capricious Review.
2. List

a. No formal findings required.

i. Overton: The Secretary of Transportation’s announcement approving the route and design of I-40 did not indicate why he believed there were no feasible and prudent alternative routes or why design changes could not be made to reduce harm to the park.  The court held that it was unnecessary for the Secretary to do so.

b. Right to appear (§555(b))

c. Enforcement of subpoenas (§555(c), (d))

d. Prompt Notice of any denial of a written application (§555(e))

e. Licensing provisions (§558(c))

i. The APA requires a prior warning and opportunity to correct the problem in cases of license revocation or suspension.  However, this provision does not apply in cases of willfulness or in which public health, interest, or safety requires otherwise.  Also, where a licensee applies to renew a license, the former license does not expire until the application has been finally determined by the agency.
ad. The Choice Between Rulemaking and Adjudication

i. Chenery I principle: NO POST-HOC RATIONALIZATIONS--Agency decisions can only be sustained on the grounds specifically relied upon by the agencies [this is a tremendous limitation on agency lawyer’s who have to defend an agency decision].  Courts “may not accept appellate counsel’s post-hoc rationalizations for agency action.”

1. Duffy: policy reasons for rule: (1) the agency’s special expertise, the theory of delegation to an expert agency.  It is important to distinguish this reason from a statutory reason.  This whole area is a statutory course.  In common law areas courts can look directly to policy reasons because the courts are lawmakers.  In administrative law, and substantive fields of regulation Congress not courts are law makers.  Be very, very wary of making policy arguments that Congress did not adopt.  Always ask does the statute reflect this policy statement.  The statutory basis for this policy argument in Chenery I is on p. 346, the Court looks at the statutes and decides that it is the Commission’s job to look into whether reorganization plan is fair and equitable.  Not all regulatory areas grant powers to a commission, sometimes the powers delegated are very narrow.  Contrast this with the relevant statutes in patent law that give a lot of power to courts to make decisions.  In patent arena, the court doesn’t have to remand, but will make a decision about whether the patent is valid.   You can’t make policy arguments in the abstract you must ground your policy arguments in the organic statutes or the APA, you must look at organic statutes and ask whether the agency acted within its power.
2. Corollaries:

a. If you are going to review the agency’s decision then you have to know what was before the agency.

i. Suppose agency builds road and the agency action is challenged on judicial review.  Suppose a killer study comes out that proves that the road had to be built through the park.  The same result in Overton because the study wasn’t before the agency when it made its decision.
b. If the court has to review the agency decision, the Court needs to know what the agency decision is.

c. If the agency decision cannot be supported on the grounds advanced by the agency then the usual remedy is to remand the case back to the agency for further consideration.

d. The rationale for the agency’s decision must be clear: courts must understand the agency’s reasons for action before they can decide whether those reasons are adequate.

i. Not rigorously enforced: “[W]hile we may not supply a reasoned basis for the agency’s action that the agency itself has not given, we will uphold a decision of less than ideal clarity if the agency’s path may reasonably be discerned.” If a rationale clearly underlaid the agency’s decision, then even if it wasn’t articulated it may be a basis for affirmance.

3. Exceptions:

a. Futile Remand: “Courts will sometimes refuse to send the case back to the agency when the outcome on remand seems clear and further proceedings would be futile.”

i. Duffy: statutory basis is final clause of sec. 706 that says “due account will be taken of the rule of prejudicial error.”  Congress meant to codify the rule of harmless error.  In order to get a reversal, there has to be a prejudicial error.  If the court is confident that the agency would not change its reasoning.  The courts treat this narrowly because if they expanded it they would undermine the philosophy that courts must base decisions on record.

b. Creative Interpretation of Agency Decision: “Other courts occasionally engage in creative interpretation of agency decisions in order to find that agencies in fact adopted the reasoning advanced in court by appellate counsel.”

c. Federal Statute Exception: “Courts sometimes refuse to apply Chenery when the basis for affirmance is the interpretation of a federal statute.”

ii. Chenery II principle—Provided that the organic statute confers both rulemaking and adjudicatory authority on an agency, “the choice made between proceeding by general rule or by individual, ad hoc litigation is one that lies primarily in the informed discretion of the administrative agency.”
1. How do you determine whether a rule is being applied retroactively or prospectively?  You compare the date of promulgation of the rule to the relevant behavior that the agency is trying to regulate?

a. Chenery group are arguing that we had no notice of this law, this swerve is arbitrary and capricious.  Duffy: said that Chenery’s II  
b. Duffy on Chenery II: the agency’s power does not go to the purchase of the stock, but the agency’s statutory powers go to the reorganization plan., the question of retroactivity and prospective is always a question between the date of promulgation of the rule and the relevant behavior that the agency is trying to regulate.  it’s not the stock purchases that are the relevant.  
c. If you are confronted with a problem about whether to approve the reorganization plan, the agency has power to make decisions using either of the procedural formats.  This is why the bi-metallic distinctions are inapplicable in the APA.  The choice in a proceeding by general rule or by ad-hoc legislation.  Vermont Yankee tightens this up—this choice doesn’t just lie primarily but if the agency has the statutory authority then the court simply cannot interfere with that choice.

2. Rulemaking is generally viewed as a fairer more efficient process, but Chenery II makes it very difficult to complain about an agency’s choice to make policy through adjudication.
a. Duffy: This preference for rulemaking as opposed to adjudication is not grounded in any statute.

b. “Lies Primarily”—suggests that the decision is not “exclusively” left to agency discretion.

i. If a court characterizes an agency’s exercise of discretion, such as a choice between adjudication and rulemaking, as an “abuse of that discretion” then courts are empowered to overturn such choices.

1. Very unlikely to succeed.

ii. Courts, however, have not generally utilized this opening.

3. Can a party complain about an agency’s choice to proceed through rulemaking rather than adjudication?

a. HYPO: organic statute guarantees a right to a formal adjudicatory hearing on an application for a broadcast license.  FCC then adopts a rule declaring that no one who already owns more than five broadcasting stations will receive any further licenses.  You own more than five licenses and your application is dismissed on that basis.  No hearing is held, because there are no facts to find or issues to resolve.  Can the Commission do this?  Yup—“even if a statutory scheme requires individualized determinations, the decisionmaker has the authority to rely on rulemaking to resolve certain issues of general applicability unless Congress clearly expresses an intent to withhold that authority.”

iii. Case Law

1. Chenery I--SEC v. Chenery Corp. (1943)

a. Duffy:  First, Chenery I is a pre-APA case, Chenery II is post-APA but agency action pre-APA so the agency is not subject to it.  

b. Duffy on Chenery I: this is not a rulemaking decision because this is talking about just this agency and this has significant retroactive effect.  When the agency relied on the case law, there was nothing about the agency relying on these decisions that is bad, but the decisions don’t support the decision.

c. Duffy:  judicial review of agency decisions must be based on the agency’s own reasoning.  The agency can’t supplement decision without asking for a remand.  The court itself cannot substitute original reasons.  This is codified in the final sentence of sec. 706…judicial review is supposed to occur on the basis of the record.  Arbitrary and Capricious test applies to the agency’s decision making process.  This is focused on what the agency found.
d. Facts: Federal is a public utility holding company incorporated in Delaware.  The directors and officers controlled Federal through their control of its parent, Utility Operators Company, which owned all of the outstanding shares of Federal Class B common stock, representing the controlling voting power in Federal.
i. Federal files a reorganization plan, Commission rejects.  11/8/1937--Federal registers as a holding company under the Public Utility Holding Company Act of 1935.  As part of its registration, Federal’s management files a plan for reorganization.  The Commission rejects this plan and two others because they provide for participation by Class B stockholders in the equity of the proposed reorganized company. [Q: why did the Commission object to the retention of voting power in Federal by its Class B common stockholders?  Why does it matter that the proposed reorganized company would be controlled by the current officers and directors of Federal?]
ii. 4th reorganization plan: Class B stockholders cannot participate in equity of the proposed reorganized company.  3/30/1940—A fourth reorganization plan is filed by federal.  This plan has the following characteristics: (1) it proposes a merger of Federal, Utility Operators Company, and Federal Water and Gas Corporation (a wholly owned inactive sub of Federal), and (2) it contained no provision for participation by the Class B stockholders, (3) class B stock would be surrendered for cancellation, (4) preferred and Class A common stock would be converted into common stock of the new corporation, (5) the class A common stock holders would own about 5.3% of the new common stock, the preferred would own substantially the rest of the new common stock.

iii. Respondents begin acquiring preferred stock in Federal.  11/8/37—6/30/40—respondents purchase a total of 12,407 shares of Federal’s preferred stock (out of 159,269 outstanding, about 7.8% of preferred stock).  The price purchased was lower than the book value of the common stock of the new corporation into which the preferred stock would have been converted.  BUT: there is no suggestion of dishonesty or insider knowledge since it is qually true that purchases of preferred stock made by other investors also would have a book value of greater than the price paid for the preferred stock.  Thus, if the Commission permitted this, then the respondents would have acquired more than 10% of the common stock of the new corporation.
iv. Commission refuses to allow conversion of the preferred stock respondents acquired: breach of duty of fair dealing.  Pursuant to § 7(6)(e) of the Public Utility Holding Company Act the Commission found that issuance of the new common stock would not be “fair and equitable” but “detrimental to the interests of investors” if it approved the fourth plan and allowed the respondents to convert the 12,407 shares of preferred stock they purchased into common stock of the new corporation.  The Commission concluded that “the respondent’s, as Federal’s managers, were fiduciaries and hence under a “duty of fair dealing” not to trade in the securities of the corporation while plans for its reorganization were before the Commission.”  Instead, the Commission amended the plan to provide that the preferred stock acquired by the respondents would not be converted into stock of the reorganized company, but could only be surrendered at cost plus 4 per cent interest.
v. Commission approves the amended plan and the respondents appealed the order.
vi. Other key terms:

1. A holding company is a parent corporation that owns enough voting stock in another corporation to control its board of directors (and, therefore, controls its policies and management).
2. The Public Utility Holding Company Act regulates the financial practices of holding-company systems controlling electric and gas utilities. It provides for registration of holding companies, elimination of uneconomic holding-company structures, and supervision of their transactions in securities and of certain of their financial practices. The SEC must pass upon all plans for reorganization of such companies or their subsidiaries and must require the corporate simplification and geographic integration of holding-company systems. However, it does not regulate public-utility rates. This act was upheld by the Supreme Court in 1946.   The various laws administered by the SEC are intended to give investors a greater degree of safety in entrusting their money to enterprises than was previously afforded them. With these laws the emphasis in determining responsibility for the quality and condition of goods sold has shifted from the buyer to the seller.
e. Issue: whether the respondents, simply because they were reorganization managers, should be denied the benefits to be received by the 6,000 other preferred stockholders.

f. Reasoning: The Commission ruled that the “duty of fair dealing” which the management owes to the stockholders is violated if those in control of the corporation purchase its stock, even at a fair price, openly and without fraud.  The Commission justified this position by stating that it was applying broad equitable principles enunciated in cases that stand for the proposition.  Yet, the Court finds and the Commission ultimately concedes that the case law does not establish such a position.  In response, the Commission argues that while the basis for its position articulated in the opinion it issued is flawed, nonetheless the rule is a proper one based on other standards, which Congress gave it authority to formulate—standards that stress “the strategic position enjoyed by the management in this type of reorganization proceeding and the vesting in it of statutory powers available to no other representative of security holders.”  The Commission under the Act in determining whether to approve a plan of reorganization could inquire whether the proposal was “detrimental to the public interest of the interest of investors or consumers,” and whether it was “fair and equitable”—provisions that confer upon the Commission broad powers for the protection of the public.  But, here, when the Commission issued its order it relied on considerations outside of its “special administrative competence” and gave no reasons for its rule that sounded inside its special administrative competence.  The Commission did not go through rulemaking to promulgate a rule of which its order here was a particular application.  Before the Commission can outlaw a practice which is otherwise legal, the agency must first prescribe some standard of conduct which bans the practice through rulemaking.  The agency didn’t do that here.  The act of congress didn’t do that.  Judicial doctrines don’t do that.  Therefore, there is no justification for proscribing the acts of the respondents.
g. Duffy: why doesn’t the court affirm the agency’s decision because it reached the right result just like it does when it holds harmless error for a lower court but affirms a result.    Two reasons: (1) the agency gets its power to make this decision because of a congressional delegation—the court can’t make a judgment on this where it doesn’t have authority, (2) functional reasons: the agency’s special competence puts it in a strategic position to make these decisions.  The normal posture for judicial review is on the basis that the agency gave for the decision and its normal remedy is to remand the case if the agency hasn’t articulated a proper reason.  The court itself
h. Holding: “We merely hold that an administrative order cannot be upheld unless the grounds upon which the agency acted in exercising its powers were those upon which its action can be sustained.”

i. Outcome: Case remanded to Court of Appeals with directions to remand to the Commission so that the Commission can formulate standards?

j. Dissent: The commission chose to proceed through adjudication rather than rulemaking.  Congress granted the commission the authority to proceed through adjudication or rulemaking.  The majority’s approach that the Commission had to promulgate a rule setting forth a standard before proscribing otherwise legal conduct is stupid—the agency can accomplish the same thing on a case by case basis.

2. In re Federal Water Service Corp. (SEC Opinion 1945)

a. On remand, the Chenery group proposes the same reorganization plan the Commission had rejected; the Commission again rejects the plan and reaffirms its original order.

b. Instead of justifying its position by relying on equitable principles, the Commission justifies its position in the following manner:

i. Management should not be allowed to engage in a program of buying its company stock during the course of a reorganization because of the probability that in one way or another the personal interests it seeks to further through its program will be opposed to its duties to exercise disinterested judgment in matters pertaining to subsidiaries accounting, budgetary and dividend policies.
ii. SEC says that it does not interpret its organic statute to limit its power to withhold approval to only those cases where misconduct is present.

iii. Central fact here is that Federal’s management was buying preferred stock to obtain voting power in new reorganized company.

iv. SEC does not read Chenery I as requiring rulemaking before making its decision in this case.  SEC reads Chenery I as advising rulemaking but not requiring.  Instead, the SEC says it may make this a general rule but for now it is applying the rationale only in this specific case.

3. Chenery Corp. v. SEC (D.C. Cir. 1946)

a. Issue: whether the Commission’s action in again outlawing petitioner’s purchases of stocks, considered in light of the Supreme Court’s opinion, is a permissible exercise of administrative discretion.
b. Outcome: The SEC’s action cannot be sustained on this ground.

c. Reasoning: the Commission applied in this specific case a standard which has never been promulgated (via rulemaking or the legislative act).   D.C. Cir reads Chenery I as saying you can’t apply a standard to proscribe a legal act unless you go through rulemaking to establish it first (except if it’s in judicial opinions or legislative act).
d. Holding:
4. Chenery II--SEC v. Chenery Corp. (1947)

a. Duffy on Chenery II: Sup. Ct. upholds an agency action—the precise agency action that the Sup. Ct. held unlawful.  The difference is that the agency changed its reasoning.  The Court looked at the judicial precedents and said this doesn’t support your reasoning at all.  The agency came back and said in our experience its too dangerous to allow what petitioners wanted to do.  The commission’s power in this case is the power to affirm reorganization.  This is a pre-APA case so the court probably didn’t look at closely at the Commission’s policy reasons.  The Court in both Overton Park and State Farm the court takes a significant look.  The court is probably more deferential in Chenery II than a modern court would be.  One would think that a modern court would go through and review the commission’s policy reasoning (if the parties challenge that reasoning).
b. Q: does the commission at the end of the day forbid managers from purchasing stock in the corporation and having that stock participate in the reorganization?  No.  The agency specifically states that it is not passing a rule but is simply deciding that in this particular case it is unfair.  There is an administrative precedent, but this is not binding.  A commission is supposed to be politically accountable.  There are term limits on Commissioners and when a new administration comes to power .
c. Administrative Stare Decisis in Adjudicatory context—this is a pretty weak concept because an agency is not like a court but is supposed to be politically accountable.

d. Key Concept: If an agency tries to justify its decision exclusively on the basis that it is bound to follow its previous decision involving similar facts because of administrative stare decisis, then the Court will likely overturn the decision and remand to the agency because the agencies decision is not in accordance with law under 706(A)(2).  The reason for this is because as a matter of law agencies are NOT bound by their previous decisions.  The agency could survive judicial review, however, by saying that as a matter of policy it has decided to follow its precedents.  The decision to use stare decisis as a matter of policy is probably not arbitrary and capricious.

e. Key feature of a rule is once an agency makes a rule it will apply that rule and limit the number of factual disputes involved in adjudications.
i. Heckler v. Campbell (p. 363): agency had gone through on a case by case basis to decide whether people were disable.  This became overwhelming.  The agency came up with an elaborate scheme as to there abilities and as to whether they can be determined to be disabled or not.  The statutory scheme tries to implement an elaborate grid focusing on the abilities of the applicant and the scope of his disability.  Then the idea was that the hearing examiner would just apply the grid.  The hearing examiner would use these factors to figure out whether someone is disable.  The Court said that this is perfectly fine—a perfect use of rules.  If the agency has rulemaking power then they can issue rules that define the standard with more particularity.  

ae. The Anti-Retroactivity Principle
i. Generally where is a “substitution of new law for old law that was reasonably clear,” the new rule may justifiably be given prospectively-only effect in order to “protect the settled expectations of those who had relied on the preexisting rule.”  Retroactive effect is appropriate for “new applications of existing law, clarifications, and additions.”

1. Clear case of substitution of new law for old law(courts will deny retroactive effect.

2. Case of “new applications of existing law, clarifications, and additions.”

a. Presumption in favor of retroactivity.

b. Retroactivity denied only if the application of the new rule to past conduct or to prior events would work a “manifest injustice.”

ii. Rulemaking.

1. A court is likely to deny retroactive application of an agency rule unless (1) the language of the rule requires this retroactivity, and (2) the statutory grant of legislative rulemaking authority expressly grants the power to promulgate retroactive rules.  Courts will resolve ambiguous rules or statutory grants against retroactive application of rules.

a. Textual basis: a rule under the APA is a statement of “future effect,” 
iii. Adjudication.

1. In one of its more recent decisions on the issue of retroactive application of adjudicatory actions, the D.C. Cir. stated that whether to give effect to retroactive adjudication “boil[s] down to a question of concerns grounded in notions of equity and fairness.”
iv. Duffy:
1. Bowen is leading case on topic.  The APA’s definition of rule says that rules must have future effect.  This is the concurrence’s view, Justice Scalia’s view.  The majority view did not rest on the definition of the APA but the majority’s view said that all statute’s we interpret them to assume that they are prospective only unless the statute says its retrospective.  Therefore, they take this canon and presume that Congress meant for that authorization to be prospective.  The rule against retroactive rulemaking in the majority’s view is only a presumption and a presumption that the agency cannot change because the Court will look to the statute and usually that statute will not have anything about retroactive rulemaking.  So you get the same result that the concurrence gets which is consistent with the concurrence.  Ultimately these are two ways to get to the same place.  If you are on the majority of the court you could look to the APA and reach the same result.  IE: adopt this approach on the exam.
2. If the agency statute explicitly says “an agency shall have power to make rules retroactively or prospectively.”  Then both the majority and the concurrence will say that is an express grant of power and agency can make retroactive rules.  The majority view will be to say in response sec. 559 (“subsequent statute may not be held to supersede or modify this subchapter ex…. ) that while APA says prospective only it also says that statutes can modify if only expressly.

3. The question of exactly how to draw the line between retroactive and prospective decision making is extremely complicated.  In Chenery case you could have said that even if the agency had just promulgated a rule then that probably would have been prospective because the agency action was the approval or disapproval of the reorganization plan.  The rule is not designed to regulate the stock purchase but the reorganization.  This may have unsettling expectations but this is not the same as a retroactive effect.  

a. The classic example of this is to say something like a tax law: lots of people when they buy there house count on this future deduction when they buy a house.  If that deduction is stripped away then that is not retroactive rulemaking because it only applies in the future.  Obviously though this will have clear unsettling effects.

b. Those retroactive effects can be used in judicial review.  You can say while we don’t win automatically because it applies prospectively the agency still needs to justify its unsettling effects and will be subject to arbitrary and capricious test.
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