Admiralty Outline
I Jurisdiction Generally

A. Constitutional and Statutory Bases of American Maritime Law
-§ 2, Art. III of Const.: The judicial Power shall extend to all Cases . . . of admiralty and maritime Jurisdiction
a) Has been interpreted to allow federal sovereign the power to prescribe the substantive law in maritime cases pending in federal court
-Federal law preempts any state law in maritime cases

-First Judiciary Act of 1789 enacted maritime jurisdiction statute:

The district courts shall have original jurisdiction, exclusive of the courts of the States, of:

   (1) Any civil case of admiralty or maritime jurisdiction, saving to suitors in all cases all other remedies to which they are otherwise entitled.

   (2) Any prize brought into the United States and all proceedings for the condemnation of property taken as prize.

-§ 1333 generally provides federal and state courts w/ concurrent jurisdiction to adjudicate maritime matters (see “saving to suitors” clause).
-Need for uniformity is key

-In rem proceedings, generally actions brought against a vessel and binding against the world, are subject to exclusive federal jurisdiction b/c in rem actions were unknown at common law

-Federal courts generally have no right jury trial save for when created by statute, in state court, determined by state law


B. Judicial Interpretations
	Southern Pacific Co. v. Jensen (US 1917), p.4

	Facts: Jensen was an employee of the Southern Pacific Company (SP).  He was working on a ship when he broke his neck and died.  SP objected to the award from the NY Workers’ Comp. Commission that was awarded to his remaining family, arguing the award violated Art. 3, § 2 of the Const., conferring admiralty to federal courts.  NY SC upheld the award.

Holding: -P is liable to employees for on the job injuries under the Federal Employers’ Liability Act (FELA).

-As applied here, the Workmen’s Compensation Act (of NY) conflicts w/ the general maritime law under the Const.

-Everything about this case is maritime and w/i admiralty jurisdiction
-If NY can subject foreign ships coming into her ports to such obligations as those imposed by her compensation statute, other states may do likewise.  The necessary consequence would be the destruction of the very uniformity in respect to maritime matters which the Const. was designed to establish, and freedom of navigation b/w states and w/ foreign countries would be seriously hampered and impeded

-The remedy of the Compensation Statute is unknown to common law, therefore is not allowed to be adjudicated by states under the saving to suitors clause

-Exclusive jurisdiction of all civil cases of admiralty and maritime jurisdiction is vested w/i the federal district courts


	Chelentis v. Luckenbach (US 1918), p.12

	Facts: Chelentis was aboard the Luckenbach as a fireman when a wave crashed onto the ship and broke his leg.  He sued in NY demanding full indemnity for his injuries. 

Holding: The seaman argued that he was not limited to maritime law damages for wages, maintenance, and cure. Claiming that his injuries resulted from the negligence of a superior officer, he filed a common law negligence suit in state court. The seaman argued that Congress changed the law limiting his right to recovery under maritime law by enacting § 20 of the Seamen's Act, c. 153, 38 Stat. 1164, 1185. He argued that the act made the master a fellow servant of the seaman and therefore that Congress intended to make the relation between the seaman and all the officers throughout the same as at common law. The court disagreed, holding that � 20 was not intended to substitute the rule of common law negligence for the maritime law of maintenance and cure. The seaman was engaged in maritime work, under a maritime contract, and his injuries were maritime in nature. He was only entitled to wages, maintenance, and cure, pursuant to maritime law, but he had not requested such relief. Additionally, Section 9 of the Judiciary Act of 1789, 1 Stat. 76, 77, the "savings clause," did not grant seamen the right to elect to have the shipowner's liability determined by common-law negligence standards. 


-Under Jensen and Chelentis, the Const. not only provides federal courts w/ power to hear a case, but also gives the federal sovereign the power to articulate the governing substantive law in the absence of a statute

-Common law remedy defined as in personam, so saving to suitors clause allows state courts to entertain in personam maritime causes of action.  A state court hearing a maritime case applies maritime law, unless maritime law would adopt state law as surrogate maritime law
	Wilburn Boat Co. v. Fireman’s Fund Ins. Co. (US 1955), p.17

	Facts: Ps bought a small houseboat to use for commercial carriage of passengers on Lake Texoma, an artificial inland lake b/w TX and OK.  D insured the boat from fire and other perils.  While moored, the boat was destroyed by fire.  P sued D for the policy coverage in state court; case was removed based on diversity.  Liability was denied b/c (1) K said you couldn’t pledge title as happened here and (2) fine print of K said the boat, w/o consent, couldn’t be used for commercial activities.

Holding: -If TX law governs, the P prevails b/c provision against pledging would be invalid and, under TX law, a fire insurance policy isn’t void unless the breach contributes to the loss.

-TC said that TX law wouldn’t apply b/c this is an admiralty case, therefore federal law applies and policy breached, so D wins

-While a lot of maritime law is governed by Congress, it has left certain regulations to the state, like maritime insurance

-Traditionally, insurance has been left to the states, and everyone has assumed that maritime insurance was part of that state regulation
-Federal court regulation here would be piecemeal and a disaster

-Therefore, TX law should apply and Ps prevail


-Admiralty law displaces state law as to the implied warranty of seaworthiness in maritime insurance Ks (Thanh Long Partnership v. Highlands Ins. 5th Cir. 1995).
-Courts applying maritime law may adopt state law by express or implied reference where state law doesn’t conflict w/ federal law, or by virtue of the interstitial nature of federal law

-No preemption of state environmental statutes permitting recovery for economic loss caused by damage to natural resources

-Article III impliedly contained three grants: (1) It empowered Congress to confer admiralty and maritime jurisdiction on the "Tribunals inferior to the supreme Court" which were authorized by Art. I, § 8, cl. 9. (2) It empowered the federal courts in their exercise of the admiralty   and maritime jurisdiction which had been conferred on them, to draw on the substantive law "inherent in the admiralty and maritime jurisdiction," and to continue the development of this law within constitutional limits. (3) It empowered Congress to revise and supplement the maritime law within the limits of the Constitution.
	Garrett v. Moore-McCormack Co., Inc. (US 1942), p.25

	Facts: P injured while working as a seaman for D.  Sued in PA state court pursuant to the Jones Act.  

Holding: Petitioner employee was injured while working as a seaman on a vessel for respondent employer. The intermediate court affirmed a judgment in respondent's favor in the suit that petitioner filed under the Jones Act, 46 U.S.C.S. § 688. The Court reversed that judgment on appeal, finding that petitioner was entitled to the benefit of the full scope of his federally created rights. The Court found that the intermediate court wrongfully held petitioner to the state, rather than the applicable federal, standard of sustaining his challenge to the validity of a release that he signed. The Court reasoned that allowing the intermediate court to substantially alter petitioner's federally established rights was directly contrary to the congressional intent behind allowing it to hear cases under the Jones Act.
-P entitled to benefit of his federal rights even though this case was tried in PA court


-PA court says that under PA law Garrett had to meet burden of proof to show that release wasn’t binding and that he failed to do that

-Court finds that have to apply federal/admiralty burden of proof b/c it affected substantive rights and not just procedure

-Art. II. § 2- judicial power shall extend to all cases of admiralty and maritime jurisdiction

a. Fed can establish cts and has sovereign power to prescribe substantive law- can preempt state law

-28 USC § 1333- DC have original jurisdiction, excusive of state ct, of:

a. any civil admiralty case, saving to suitors in all cases all other remedies to which otherwise entitled

1. Saving to suitors- state cts can hear some cases, fed exclusive over in rem, Limitation of Liability, Public Vessels Act, Suits in Admiralty, actions to foreclose ship mortgages, salvage, bankruptcy

2. State cts can hear in personam cases- remedies based on state law must conform to fed cl or at least not contradict it




a. seaman injuries, collisions, allisions, wake damage


b. Any prize brought into US

-Yamaha Motor Corp. (1995)- Where non-seaman involved in recreational activity is killed in territorial waters, survivors can use state law to recover non-pecuniary damages for loss of society

-Thanh Long (5th Cir. 1994)- Admiralty law displaces state law as to implied warranty of seaworthiness in maritime ins. contracts

Caribbean Cruise Lines, Ltd. (3d Cir. 1996)- Can waive admiralty law if do not invoke admiralty jurisdiction

-Juries- § 1333 does not grant one, § 1331 (fed question) and § 1332 (diversity) do


a. can always have a jury in state proceedings

-Robbins Drydock- cannot get purely economic damages in admiralty

-Unique aspects of admiralty- comparative neg does not bar recovery, better chance to get indemnity, seaman's comp better, only need to show slightest neg by ship owner, even absent proximate cause
II. Navigable Waters
-The scope of admiralty or maritime jurisdiction generally is determined by the relationship of an event to navigable waters

-High seas and contiguous inlets obviously constitute navigable waters

	Hassinger v. Tideland Electric Membership Corp. (4th Cir. 1986), p.31

	Facts: Hassinger et al sailed 2 catamarans across a Sound to a lake in North Carolina.  In trying to beach the boats, they struck a power line, 3 men killed.  Question is if there is admiralty jurisdiction here.

Holding: -SC has held that for admiralty jurisdiction to exist in federal courts the alleged wrong: (1) must occur on or over navigable waters and (2) bear a significant relationship to a traditional maritime activity.

-Situs requirements is satisfied if the boat or ship is partly in or over the water.

-Here question is whether the boat was in the water or not when it hit the power line

-Admiralty jurisdiction in America extends to all areas w/i the ebb and flow of the tide, regardless of whether those areas are actually covered by water at the time of the alleged event, and the best determination of the land which is actually covered by the tides most of the time is the mean high water mark

-So, boundary of admiralty jurisdiction extends to the mea high water mark at all times

-Extension of land doctrine prevents recovery in admiralty for damages to piers, docks, wharves, and similar structures extending over navigable waters and for personal injuries suffered by persons while upon such structures unless caused by a vessel on navigable waters


-46 USC § 740- extends admiralty jurisdiction to include all cases of damage or injury, to person or property, caused by a vessel on navigable water, notwithstanding that such damage or injury be done on land
	Daniel Ball (US 1871), p.35

	-Rivers are regarded as navigable waterways when they are used, or are susceptible of being used, in their ordinary condition, as highways for commerce, over which trade and travel are or may be conducted in the customary modes of trade and travel over water, and when they form a continued highway over which commerce is or may be carried on w/ other states or countries
-Navigable in fact is navigable in law


-Extension of land doctrine has been applied to fixed mineral production platforms located miles from shore.  Workers on the platforms w/i 3 miles generally aren’t entitled to federal worker compensation benefits; beyond 3 miles the result is dictated more by federal legislation than by maritime jurisprudential rules.

-Inland waterways may be navigable under Daniel Ball, even if man-made


a) A lake b/w 2 or more states may be navigable under Daniel Ball

-Issues of present use, capability, and seasonality lean toward being considered navigable
-Since canal was used for interstate commerce, considered navigable water even though activity was entirely intrastate--->within admiralty jurisdiction (Parsons)

-Not whether it is used for commercial use, whether capable to be used commercially (Alaska case)

-No jurisdiction b/c not a navigable river b/c can’t get to location due to dams and transport commerce.  Even though the river could have been used in the past for commerce, now it can’t (Daniel Ball taking a hit)(LeBlanc).

-Just b/c Coast Guard has jurisdiction doesn’t mean admiralty law applies


a) A lot of big lakes that are not navigable

-The Robert Parsons- even though boat only used in intrastate commerce, because it was on canal of interstate commerce, on navigable waters, akin to being on interstate highway

-Davis- to be navigable does not need to be used for commerce at the time, if it ever was (Cervi thinks stupid)

-Foremost- admiralty extends to recreational activity if there is navigation on navigable water, because such activities can disrupt commerce

-Three Buoys- landlocked lake not used for IC has no admiralty 


a. irrelevant that was once navigable

-LeBlanc (2d Cir 1999)- historical navigability does not matter when not currently navigable due to human interference/artificial obstruction, i.e. dam or rapids
-Extension of land doctrine applies to fixed platforms- if within 3 miles, workers not entitled to fed workers' comp and torts are state law, if more than 3 miles then use fed legis
III. Vessels
-Admiralty law will only govern those torts that have a maritime nexus, i.e., torts that occur on, or impact upon, the operation and navigation of vessels

-2 principal considerations are (1) whether a structure has acquired, maintained or lost its ‘vessel’ status for maritime law purposes, and (2) whether the primary purpose for which the structure was crafted involves facilitating work or movement on navigable waters

-Traditional rule is that a construction becomes a vessel when it’s launched

-A completed vessel may lose its vessel status temporarily or permanently if it’s withdrawn from navigation

	Wixom v.  Boland Marine and Manufacturing Co., Inc. (5th Cir. 1980), p.38

	Facts: Wixom was an employee of the D and was injured when he fell from scaffolding on the deck of the U.S.S. King.  TC dismissed the suit b/c the vessel on which Wixom was working was not in navigation, and he wasn’t a member of the vessel’s crew contributing to its mission or the accomplishment of the vessel’s function.

Holding: -Only seamen can recover damages under the Jones Act, and the 3-part test for determining if one is a seaman requires that the vessel have been in navigation at the time of the injury

-In determining whether a ship under repair is still in navigation, the court should look at the extent and nature of the repair operations and who controls them

-During the injury, ship’s captain and crew were not aboard and the Navy vested its control with Boland for major structural repairs, at one point engine and propellers were inoperable
-Therefore, ship not in navigation at time of Wixom’s fall


-Under the dead ship doctrine, a ship loses its status as a vessel when its function is so changed that it has no further navigation function.  Merely b/c a boat’s registration has expired or because it is in need of repair doesn’t mean that it has no further navigation function.  Additionally, a boat stored in dry dock hasn’t necessarily been withdrawn from navigation.  Goodman v. 1973 26 Foot Trojan Vessel (8th Cir. 1988).

	Manuel v. P.A.W. Drilling & Well Service, Inc. (5th Cir. 1998), p.40

	Facts: Manuel worked as a floorhand on a workover rig for D.  The rig had been bolted to a barge for more than 2 years.  The barge was equipped w/ spuds used to secure it to water bottom once it reached the worksite.  Manuel was injured when he tried to pick up a joint of tubing that had fallen from the barge.  Manuel sued under the Jones Act and the general maritime law to recover for his injuries.  TC granted SJ to D.

Holding: -Traditionally, a vessel refers to structures designed or utilized for transportation of passengers, cargo or equipment from place to place across navigable waters

-First must look to see if what the purpose for the craft’s construction was and the business in which it engaged

        a) Cases have been pointing to find structures (rigs, barges, etc) that aren’t traditional ships to be vessels.  Key is transportation function and how incidental it is to warrant whether or not structure is a vessel

        b) Common theme: If a primary purpose of the craft is to transport passengers, cargo, or equipment from place to place across navigable waters, then that structure is a vessel (in these special purpose cases, transportation function of the structure needs to be more than merely incidental to its purpose

-Meanwhile, certain structures that float upon the water aren’t vessels.  For instance dry docks and similar structures (Cook case where barge attached to a dock used to fabricate concrete barges is not a vessel, just an extension of land).  
-3 common factors to the non-vessel/work platform cases: (1) structures involved were constructed and used primarily as work platforms; (2) they were moored or otherwise secured at the time of the accident; and (3) although capable of movement and sometimes moved across navigable waters, transportation function was incidental to serving as a platform (test from Bernard v. Binnings, where a work punt that paddled around to guide in pilings not a vessel)

-If owner constructs or assembles a craft for the purpose of transporting passengers, cargo, or equipment across navigable waters and the craft is engaged in that service, that structure is a vessel.  Other factors may include intention of the owner to move the structure on a regular basis, the length of time that the structure has remained stationary, and equipment like lifeboats bilge pumps, etc.  The second big consideration is the business the craft is engaged in (transport vs. work platform).

-Find that rig here is a vessel because it was assembled to transport workover rig and its equipment from place to place across navigable waters to service wells located in navigable waters.  Transportation function was not merely incidental.  


-Some courts say vessel is determined by the purpose for which the structure is presently being used (Tonnesen v. Yonkers Contracting Co. 2d Cir. 1996)
-Floating movable jack-up drilling rigs have been classified as vessels for the purposes of admiralty law

	Pavone v. Mississippi Riverboat Amusement (5th Cir. 1995), p.48

	Facts: Two cases: (1) Pavone was a bartender on D’s floating dockside casino that was moored when he injured his foot; (2) Ketzel was a cocktail waitress at the same casino and tripped and fell.  Both sue under the Jones Act.
Holding: -Casino was moored by lines/cables and connected by a ramp to a dock, plus had permanent land connections like sewer, cable, electric, etc.

-The barge upon which the casino sits is registered for transport w/ Coast Guard

-But it has no engine, no captain, no navigational aids, no crew, or lifesaving equipment.  Has never been used as a seagoing vessel, can be towed in bad weather, though.

-Two approaches for vessel determination: (1) Was the vessel either withdrawn from navigation at the time in question or never placed in navigation and (2) what was the purpose for which the craft is constructed/business it is engaged

-Under both analyses, clear that this casino is not a vessel


-Some of these casinos would be deemed vessel, but they aren’t firmly attached to shore and sail frequently
	Stewart v. Dutra (US 2004), handout

	The dredge was a floating platform used to remove silt from the ocean floor and dump the silt onto scows floating alongside, and the dredge navigated short distances by manipulating its anchors and cables. The dredge used its bucket to move the scow on which the engineer was working, which caused the scow to collide with the dredge causing the engineer's severe injuries. The lower court found that the dredge was not a vessel, and thus the owner was not the owner of a vessel for purposes of the LHWCA, since the dredge did not have the primary purpose of navigation and was not in transit when the collision occurred. The U.S. Supreme Court unanimously held, however, that the definition of a vessel set out in 1 U.S.C.S. § 3 applied under the LHWCA, and thus the dredge was a vessel since it was a watercraft practically capable of maritime transportation. The definition did not require that the dredge be used primarily for navigation nor was the dredge required to be in motion at the time of the collision to qualify as a vessel, and the dredge was in fact used to transport equipment and workers over water.
-Court has broad interpretation of what a vessel is, noting that § 3 requires only that a watercraft be used or capable of being used as means of transportation on water to qualify as a vessel.


-Airplane dropping bomb from aircraft carrier is under admiralty law b/c it’s an appurtenance to a vessel (unsure about thise)

- In Holmes, had a floating dormitory, no self propulsion but was afloat, and deemed to be a vessel b/c of new Dutra rule even though it seemingly cut against more traditional definition of vessel

-In Jordan, key point was whether craft could move in the future

-Wouldn’t be moved for 25 yrs and was moved there but fact that it could be moved was enough to make it a vessel under Dutra
-In Bunch, boat ferried P to and from cleaning barge, injured jumping from that boat to a barge

-Spent less than 10% of his time on that tug, so not considered, so focus on the cleaning barge

-Based on Dutra, barge considered a vessel-->limit case of what they would consider a vessel (8th Cir)

-Important to look at the Circuits b/c they do different; 5th Cir does carry a lot of weight

-Vessel in progress becomes one when put into navigation-->sea trials not enough to be considered in navigation (5th Cir)

-Goodman (8th Cir. 1989)- ship can still be in admiralty even if on shore in need of repairs

a. Dead ship doctrine- ship loses status as a vessel when function so changed that has no further navigation function

-Tonnesen v. Yonkers Contracting Co. (2d Cir. 1996)- important factor in vessel determination is purpose for which vessel is presently being used


a. Some Circuits focus on original purpose (5th)

-Jordan- offshore platform that was towed out and would not be towed somewhere else for 25 yrs, not a vessel

-LaRossa v. St. Charles Gaming Co.- riverboat casino moored to shore not a vessel as permanently moored and not capable of being a vessel

-Fun Barge- a resort community barge with a pool and plumbing to shore is not a vessel

Provost (8th Cir. 1979)- trailer that falls into frozen lake not a vessel as not traditional maritime activity
-Something becomes a vessel when it is capable of being used- not when launched

-If arrest a ship, you undertake costs while arrested- usually owner 
issues a letter of undertaking promising to set aside funds and submit to jurisdiction to avoid arrest

-If something is an appurtenance of a vessel, then extension act means admiralty applies even if a bomber bombs land

a. appurtenance- directly related to operations of vessel, i.e. affidavit said squadron was part of ship's weapons system
IV. Contract Jurisdiction

A. Maritime Contracts Generally
	North Pacific S.S. Co. v. Hall Bros Marine Railway (US 1919), p.56

	Facts: Hall is trying to recover a balance claimed to be due for work, labor done, services rendered, and materials furnished in and about repairing a steamship for North Pacific.  Hall towed the steamship to its shipyard, put her in a dry dock, and repaired.  Ship was docked and repaired in the manner contemplated by the agreement.  Question is whether this contract is w/i admiralty jurisdiction.
Holding: -For Ks, admiralty jurisdiction depends upon the nature of the K, as to whether it has reference to maritime service or transactions
-It is settled that a K for building a ship or supplying materials for her construction isn’t maritime

-In Parsons, held that admiralty jurisdiction extended to an action for repairs upon a vessel wile in dry dock.  Here the ship was hauled onto land for repairs, but the same principle should apply and so admiralty jurisdiction extends


-Ks w/i admiralty: carriage of goods and passengers, for use of vessels, for loading and unloading of vessels, towage, pilotage, wharfage, vessel supplies, insurance, salvage, and ther services of seamen and officers.  Ks outside admiralty: procurement of services to a vessel (as opposed to rendering them), and Ks to build and sell ships
-A K to lease a vessel, w/ an option to sell, is a mixed J which may under certain circumstances be treated as a maritime K

	American President Lines, LTD v. Green Transfer and Storage (D.Ore. 1983), p.61

	Facts: D loaded, stuffed, and secured reels of aluminum cables inside P’s containers, pursuant to a K b/w the parties.  During ocean voyage, the reels shifted and damaged the cargo containers.  P alleges a breach and that this court has admiralty jurisdiction.
Holding: -Character of the work and not where the breach occurred is what determines admiralty jurisdiction over a K

-Generally, a K relating to a ship in its use as such, or to commerce or navigation on navigable waters is subject to maritime law and is w/i admiralty jurisdiction

-Loading and unloading of cargo from a ship has traditionally been considered maritime

-As containers are viewed as the modern hold of a vessel, the loading of them in a manner suitable for travel could considered the equivalent of loading a ship


	Exxon Corp. v. Central Gulf (US 1991), p.62

	Facts: The Hooper is owned by D and was chartered by Waterman for use in maritime commerce.  Exxon was Waterman’s exclusive worldwide supplier of fuel.  Waterman and Exxon had a K whereby Exxon would supply Waterman’s vessels w/ fuel when they were in ports where Exxon could supply them directly.  In ports where Exxon had to rely on local suppliers, Exxon would arrange for a local to provide Waterman with fuel, pay the local and then bill Waterman.  In this case, The Hooper received fuel in Saudi Arabia from a local supplier but Waterman went bankrupt and never paid its bill to Exxon.  During bankruptcy proceedings, D agreed to assume personal liability for the unpaid bill if a court were told the Hooper in rem for that cost.  
Holding: -Overturn Minturn v. Maynard and hold that there is no per se exception of agency Ks from admiralty jurisdiction

-True criterion for admiralty K is the nature and subject matter of the K, as whether it was a maritime K, having reference to maritime service or maritime transactions
-Admiralty jurisdiction extends here


-Exxon apparently abolished the longstanding rule that Ks to procure (as opposed to Ks to provide) services to a vessel are non-maritime
-Foss Launch & Tug Co. (9th Cir. 1987)- contract leasing containers to vessel was maritime
-Stoot (9th Cir. 1988)- catering services contract was maritime, but choice of law provision applied state law
-Nehring (11th Cir. 1990)- contract to make contributions to seaman's union trust fund was maritime

-Latin American Property- contract for storage of boats in land facility not maritime, no maritime nexus

-Sheila Mahoney (SC 2006)- contract to launch a vessel was maritime when did not put drain plug in as contract related to use of vessel as a maritime activity

-Brower (NY 1947)- Brower entitled to salvage for finding body in water for 3 months as man had been on boat and engaged in maritime activity as time of his death, so within admiralty

-Roger Medina (Ill. 1982)- contract to store yacht for winter was in admiralty as it was only seasonal, to preserve seaworthiness, not long term

a. Different than Latin American as in north, have to store ship outside of admiralty contract jurisdiction- build and sell ships, procure services for vessel (different than rendering)

B. Mixed Contracts
	Lucky-Goldstar, Int’l v. Phibro Energy Int’l

	Facts: Lucky sued Phibro for a breach of K for sale of goods and their transport by sea.  LGI purchased petroleum by product and Phibro was to ship it to them, but the shipment was late and became commingled with other stuff.

Holding: -To support admiralty jurisdiction for a breach of K, the underlying K must be wholly maritime
-For a mixed K, (1) if the character of the K is primarily maritime and the non-maritime elements of the K are incidental, will have admiralty jurisdiction or (2) if a K’s maritime obligations are separable from its non-maritime aspects and can be tried separately w/o prejudice to the other, admiralty jurisdiction will support trial of the maritime obligations

-Here, a principal purpose of the K was land-based sale of petroleum, so non-maritime elements are not incidental and the two cannot be separated at trial, so no admiralty jurisdiction


Insurance Case
-B/c boats store on land and that was what the K was for, no admiralty jurisdiction (just a storage contract?)

-K for dry storage of pleasure, not admiralty b/c pleasure boats so not maritime commerce

Shelia Mahoney
-Breach of K for warranty of performance, drain plug forgot to be put in the boat

-K here was to launch a vessel, not the ship builder

-So this was an admiralty case

$2,133
-Salvage action

-P found the money on a dead guy and thinks he is owed the money b/c he salvaged the body from the water

-Court finds that this is a salvage action b/c corpse was on a boat and engaged in maritime activity when he died

-Implicit K here is that when you salvage something you get the fruits of that risk

Roger
-Seasonal storage Ks are in admiralty b/c preserving sea worthiness (may not be the same for longer Ks and obviously differs from above Insurance Case)

-Necessity of storage here might be the key b/c this Ill. while the other case is a Fla one

Provost
-Truck transporting home over frozen lake, becomes submerged

-Insufficient nexus w/ traditional maritime activity and no vessel plus non traditional maritime salvage so not admiralty

-Maritime Ks concern getting a ship and its cargo from point A to point B, includes chartering, towing, etc

-Ks for repair, haul out in admiralty

-Distinction b/w repairs and rebuilding--->rebuilding not in admiralty

-K for purchase and sale of vessels not maritime

-K for care of passengers on a vessel are admiralty as seamen wage disputes

-Ks for general agency services to vessels are w/i admiralty as they relate to operations of vessels

-K to buy fish not in admiralty

-Failure to pay maintenance and cure to seamen on shore is maritime

-IF entire K is for inland and maritime shipping then w/i admiralty

-On land storage of vessels can be in admiralty

-Ks for offshore oil exploration is maritime K

-Maritime insurance Ks are w/i admiralty if the subject of insurance relates to maritime insurance
-Blanket contract- employee/independent contractor indemnifies employer for all actions taken to perform specific work orders issued later

-Davis & Sons, Inc. (5th Cir. 1990)- if contract has maritime and non-maritime aspects and maritime can be separately enforced, then if injury occurs in performance of separable maritime obligation provided for by principally non-maritime blanket contract, whole contract still maritime 

-Six factors to determine subject and nature of contract- if factors say maritime, then indemnity enforceable, if non-maritime, then state law governs


1. What specific work order at time of injury provides


2. What work crew under work order actually did


3. Was crew assigned to work on vessel on navigable waters


4. Extent that work being done is related to mission of vessel


5. Principal work of injured worker


6. What work being done at time of injury 
-For indemnity- intent has to be clear, has to be arm's length transaction

-In admiralty- defects breach product liability if ship launched, minor repairs, carriage of passengers on navigable waters, disputes over seaman payment, cargo from A to B, if transporting cargo from A to B on land under contract that involves shipping on sea, offshore drilling, ins contracts for cargo, vessel, or other maritime object
V. Jurisdiction Over Torts
-Prior to 1970s, generally accepted rule was that tort was in admiralty if it occurred on navigable waters


A. General Maritime Tort Jurisdiction – The Jurisprudential Rule
	Executive Jet v. Cleveland (US 1972), p.72

	Facts: Exec. Jet (P) suing Cleveland for property damage when its jet took off, struck seagulls, and crashed into Lake Erie.  Question is whether this is an admiralty case.

Holding: -Court abandons locality only test
-For their to be jurisdiction, tort must occur on navigable waters and bear a significant relationship to a traditional maritime activity

-A plane crash does not pass this test


-DOHSA- extended admiralty over planes that crash over a league from shore and cause wrongful death
	Foremost Ins. Co. v. Richardson (US 1982), p.82

	Facts: Two pleasure boats collided on a river in Louisiana, killing one.

Holding: Because the wrong here involves the negligent operation of a vessel on navigable waters, we believe that it has a sufficient nexus to traditional maritime activity to sustain admiralty jurisdiction
        a) Maritime activity doesn’t need to be an exclusively commercial one

-This rule will ensure uniformity and effective regulation


-Due to need for uniform navigation rules, potential impact of collisions on maritime commerce, and confusion over the commercial jurisdictional test
	Sisson v. Ruby (US 1990), p.88

	Facts: -Sisson owned a pleasure boat that was docked at a marina when it caught fire and damaged several neighboring vessels; he is sued here for damages.  Sisson invoked provisions of the Limited Liability Act that limits the liability of an owner of a vessel for any damage done w/o the privity or knowledge of an owner to the value of the vessel and its freight ($800 in this case).

Holding: -A fire on a vessel docked at a marina on navigable waters plainly satisfies the requirement of potential disruption to commercial maritime activity

-Activity engaged in, storage and maintenance of a vessel at a marina on navigable waters, has a substantial relationship to a traditional maritime activity

-Admiralty jurisdiction applies


-Rule Now: Need substantial relationship b/w activity giving rise to the tort and traditional maritime activity

-Scalia wants simpler/broader admiralty, going for admiralty jurisdiction if vessel and navigable water involved

-Admiralty jurisdiction attaches to a case involving damages resulting from a fire on a vessel undergoing routine repairs in a dry dock on a navigable waterway
-So have situs and nexus test to determine tort jurisdiction

-In re Horizon Cruises Litigation (NY 2000)- nexus met when p injured at sea due to defective product not specifically designed for use at sea, at least when appurtenant

B. Death on the High Seas by Wrongful Act
-46 U.S.C. § 761 established a right of action in admiralty for wrongful death on the high seas beyond a marine league (3 miles) from the shore

-Relationship to a traditional maritime activity isn’t a prerequisite to the exercise of admiralty jurisdiction pursuant to the Death on the High Seas Act; all that is needed is an accidental death occurring more than one marine league offshore.  Thus, the act applies to an airplane crash 20 miles offshore

-DOHSA applies to post-accident negligence if the decedent was on the high seas at the time the negligence began, even if the death occurred on land.  Thus DOHSA applied to pre-accident failure to develop a plan for evacuating seaman injured on the high seas and to post-accident delay in securing adequate medical treatment for the victim which aggravated his injuries from treatable to mortal. DOHSA applies even though the death ultimately occurred on land

-Japanese fishing boat case- submarine rises up and wrecks boat, DOHSA applies

a. DOHSA limits recoverable damages to pecuniary losses


C. Admiralty Extension Act
-46 U.S.C. § 740 established that the admiralty and maritime jurisdiction of the US shall extend to and include all cases of damage or injury to person or property, caused by a vessel on navigable water, notwithstanding that such damage or injury be done or consummated on land.
	Gutierrez v. Waterman S.S. Corp. (US 1963), p.97

	Facts: P was a longshoreman unloading a D’s boat when he slipped on some loose beans spilled on the dock and suffered injuries.  The cargo of beans was packed in broken and defective bags, some of which were being repaired by coopers aboard the ship during unloading.

Holding: -The shipowner knew or should have known that injury was likely to result to persons who would have to work around the beans spilled from the defective bags, and it was negligent in allowing cargo so poorly stowed or laden to be unloaded

-Admiralty Extension Act applies here b/c the D committed the tort while or before the ship was being unloaded and the impact of that was felt ashore at a time and place not remote from the wrongful act


	Jerome B. Grubart, Inc. v. Great Lakes Dredge & Dock Co. (US 1995), p.98

	Facts: Chicago hired GLDD to drive pilings into riverbed next to a bridge, 7 months later, tunnel flooded

Holding:
-Have admiralty as this satisfies location test and two-pronged connectivity test

(1) whether general features of incident involved has potentially disruptive effect on maritime commerce, and


a. concerned with potential effects, not particular facts of case


b. "damage by a vessel in navigable water to an underwater structure"- definition is key

(2) whether general character of activity giving rise to incident bears a substantial relationship to traditional maritime activity


a. "repair or maintenance work on a navigable waterway performed from a vessel"


b. test satisfied when at least one tortfeasor was engaging in activity substantially related to maritime activity and such activity is proximate cause of incident- does not matter that Chicago also negligent and land-based

(3) location test- whether tort occurred on navigable water or whether injury suffered on land was caused by vessel on navigable water


	Duluth Superior Excursions, Inc. v. Makela (8th Cir. 1980), p.114

	Facts: P brought this action to limit potential liability.  D was struck and injured by a car.  D and the car’s driver had just disembarked from P’s chartered booze cruise.
Holding: -Little question that the alleged wrongs took place on navigable waters (improper supervision of passengers who became too intoxicated)

-Under the admiralty extension act, this would be an admiralty claim

-Here, activity in question is carrying passengers for hire and having one of those passengers injured- clearly in admiralty

1. Negligent acts underlying claims irrelevant

2. Sufficient as passenger is suing for personal injuries due to neglgience of owners on navigable waters


b. meets Gutierrez standard


-Young (Tex. 1999)- admiralty dram shop law, and not state’s, applied when a drunk driver from riverboat casino has an accident

-When vapors admitted by vessel caused p to collapse blocks away at her home, no situs- lacked salty flavor

D. Limitation of Liability Act- limits owner's liability to value of vessel and cargo after accident

-Limitation of Liability Act, 46 U.S.C. § 181, provides an independent basis of maritime jurisdiction, and thus permits a limitation proceeding by the owner of a pleasure boat involved in an accident on non-navigable waters (In Re Bernstein)

-Admiralty jurisdiction doesn’t extend to medical malpractice cases against a land based doctors (Miller v. Griffin-Alexander)

-In re Bernstein (Mass. 1999) - Limitation Act provides independent basis in admiralty and allows a limitation by owner of pleasure boat involved in accident in non-navigable waters

-Cong has amended Limitation of Liability Act so that a vicarious liability suit for medical malpractice on shore- owner/employer can invoke state law statutory limits on liability to health care providers

-Two ways to invoke- 

a. affirmative suit that gives notice to all potential p's that you are limiting your liability

b. affirmative defense- now each p has full access to limited liability fund, whereas if do it as affirmative suit, have to split spot (ex. If max liability is $100,000, all 5 Ps have to share that 100k if you bring affirmative suit; but can be liable for 500k if just raised as an affirmative defense)
VI. Charter Parties
-Agreement by which owner agrees to place entire or part of ship at disposal of someone else

A. Generally
	Matute v. Lloyd Bermuda Lines, Ltd. (3d Cir. 1991), p.119

	LBL had time charter to use ship's cargo hold, TMA was LBL's general agent, got crew at airport, paid for them to get to ship (later deducted)


a. LBL was a time charter and could not have been a owner pro hac vice (for this event)

b. Charterers generally not liable to seaman for maintenance and cure- three exceptions


1. Exercise such control that are owner pro hac vice- normally only when take exclusive control under demise charter



2. Employer of injured seaman



3. If, as agent of owner, negligent fail to provide medical care



B. The Demise Charter
-Full possession/control of vessel transferred to charterer

(1) Bareboat- vessel transferred without crew or provisions

(2) Owner pro hac vice- subject to same liabilities of owner, entitled to Limitation on Liability Act

a. Vessel owner still liable for injuries caused due to preexisting defects- primary duty is to provide seaworthy vessel

(3) Must redeliver in same condition, minus ordinary wear and tear

C. The Time Charter 

-Contract for specific service of vessel, i.e. carrying goods, for specified period of time

(1) Liable for own negligence as charterer- not as owner

(2) Hodgen v. Forrest Oil (5th Cir. 1996)- owes hybrid tort/contract duty to avoid neg actions in spheres of activity over which has at least partial control, i.e. cargo or route


a. Does not extend to safe ingress and egress from ship

(3) Charterer normally pays fees associated with moving its cargo, i.e. gas


D. The Voyage Charter 

-Use of vessel limited to a single or series of voyages between defined ports

(1) Owner retains control/operation- responsible for all general expenses

a. May be liable for damage to cargo due to fault chargeable to owner - charter has burden of showing damage caused by breach of something specifically in charter party by proximate cause

(2) Parties contract for who has what duty related to cargo- default is owner responsible for loading/unloading
VII. Carriage of Goods by Sea and Tug and Towage

-Fire Statute: No shipowner can be held liable for any loss or damage to merchandise on board his vessel by reason of fire unless this fire has been caused by the design or neglect of the shipowner.
-Harter Act: (1893) Relieves the owner of a ship from the consequences of careless or negligent acts in the navigation or in the management of the vessel, and from liability for losses caused by inherent defects or weakness in the vessel itself, provided the owner or his manager has taken all precautions to furnish a seaworthy vessel that has been adequately equipped and manned by a competent master and cre; this act still applies to domestic water shipments by common carriers, although it has been superseded by COGSA on shipments to and from foreign countries.

-COGSA: (1936) Governs the acts that a carrier is responsible for, and it defines the terms used in shipping.  The act provides that the shipowner’s liability will be limited to $500 per shipping package, and it states that there’s a 1 year time limit for filing suit against the carrier.  This act automatically applies to international ocean movements but not to domestic ocean transits unless the carrier agrees to be bound by it.


A. The Coverage of the Harter and COGSA
-Generally, the carrier is obligated to use due diligence to send out a seaworthy vessel, and is liable for negligence in the stowage and handling of the cargo during the voyage.  Most of the other risks of the voyage are allocated to cargo, either by terms of the bill of lading (Harter) or by operation of law (COGSA)

-Seaworthiness is a defense for the owner (can get general average)

-Due diligence is also a defense

-Error in navigation is also a defense

	Wemhoener Pressen v. Ceres Marine Terminals, Inc. (4th Cir. 1993), p.130

	Facts: P shipped a hydraulic press to the United States.  In Baltimore, D’s worker used a cutting torch to remove the steel cables hold the press down, but the package caught fire, damaging the press and the crate it was on.  D  argues that the liability of each package was only $500 based on § 1304(5) of COGSA, which stipulates that the carrier shall not be liable for over $500 per package, unless, prior to shipping, the shipper declares a higher value for the goods in the bill of lading.  To support its claim, Ceres points to the “Himalaya” clause in the bill of lading that extends limited liability not just to the voyage, but the whole operations and services undertaken by the carrier in respect of the good.  
Holding: -At the time of damage, no delivery had taken place

-Himalaya clause meant to benefit 3rd parties who were subcontracted, like Ceres

-The cargo stripping is a peculiar maritime activity

-So damage occurred during carriage and before delivery, and Himalaya clause is meant to cover someone like Ceres

-Himalaya cl. extends COGSA protection to third party beneficiaries that it subcontracts


a. carriage until delivery


-$500 per package in liability in COGSA

-Harter Act applies to domestic as well as foreign, while COGSA only applies to international


a) Other major difference is limit in package liability

- Himalaya cl. 
extends COGSA protection to third party beneficiaries that it subcontracts


a. Carriage until delivery
	May v. Hamburg (US 1933), p.142

	Facts: Ship is damaged and pulls into port for inspection.  The master of the vessel came to inspect it and decided it should sail to Hamburg rather than be delayed for repairs.  While being towed, the tugs went too fast and ship ran aground, had to be taken back and repaired, huge delays and expense.

Holdings: -Jason clause: Consignees agree that, if the shipowner has used due diligence to make the ship seaworthy, the cargo is to be liable in general average when the sacrifice or expense results from negligent navigation

-Consignees don’t dispute the liability of the cargo for general average contributions in respect of the first stranding, they do for the 2nd though

-After the first stranding, owner intervened and decided to let the ship go back out again w/o exercising reasonable diligence, which would have revealed how extensive the damage was to the ship’s rudder.  Therefore, Jason clause doesn’t apply after the first stranding
-If contracted, cargo owners have to contribute to damage due to neg of crew or management as long as owner 
took due diligence to ensure seaworthy vessel

a. General rule- vessel, cargo, and fuel contribute to risk of voyage (general average interests), people have to contribute proportionate to their value

1. Although no damage to cargo, still has to contribute to injury to vessel (cargo owner)

b. Everyone contributes to first crash, but no general average on second as owner via manager did not take due diligence to make sure seaworthy, ship had bad rudder


-General Average – All contribute to the risk of the ship (cargo owner has to contribute costs for the worth of its value)

-Innocent cargo may still have to play

-Under Harter, freedom from liability for negligent navigation or management of the vessel depends upon exercising the due diligence to make the vessel seaworthy at the outset of the voyage, even if the vessel’s unseaworthiness might not have caused the loss.  

-Under COGSA, the immunity from negligence is independent of the obligation to exercise due diligence to provide a seaworthy vessel at the outset, absent a causal relationship b/w the failure to exercise due diligence and the loss
-Colgate v. Palmolive (2d Cir.)- when COGSA is applied via contract language rather than its own force, state law can oust it

-Attachment- if foreign D not doing business in district, you can attach their property through warrant, often through bank accounts as money is being wired


a. Exception- cannot seize foreign govt ship as prejudgment matter

-Harter- covers from when cargo is taken possession of until it is delivered, no cap per package, but limitations have to be reasonable, foreign or domestic, COGSA supersedes for foreign, so does not apply for one foreign port to another, even if goes 
through US

-COGSA - covers tackle to tackle, but most contracts extend it to Harter scope, just covers foreign trade, caps liability on a package at 500

-Under COGSA can have immunity from neg navigation or management of vessel even if no due diligence or seaworthiness, except if there is causal relationship between no due diligence and the loss


B. General Allocation of the Risks Between Shipper and Carrier
	International Navigation Co. v. Farr & Bailey Manufacturing (US 1901)

	-Question is whether the ship was unseaworthy at the time of beginning her voyage, or was the failure to securely fasten the prt covers and keep them fastened a fault or error in the management of the vessel under the exemption of the Harter Act.

-A shipowner doesn’t exercise due diligence w/i the meaning of the Harter Act by merely furnishing proper structure and equipment, fir the diligence required is diligence to make the ship in all respects seaworthy, and that includes due diligence on the part of the owner’s employees before the commencement of the voyage and until it’s actually commenced


-Discussion of Harter Act and question of seaworthiness

a. Harter Act has many exceptions for owner to offer as defense- errant navigation, seaworthiness at beginning of voyage (just need due diligence, i.e. not responsible for latent defects), fault of management (only if due diligence pre-voyage), peril of sea (need really bad heavy weather)

b. Here, failed to make seaworthy prior to voyage
-Under § 1304(2)(c) of COGSA, the carrier isn’t responsible for loss or damage resulting from perils of the sea


C. Allocation of Risks: Fire

	Westinghouse Electric Corp. v. Leslie Lykes (5th Cir. 1984), p.155

	-Fire defense, manhole provides access to cargo, crew put flour on top, a pain to check, when finally did, lot of damage

        a. Burdens- first cargo owner must show cargo in good shape at start, then has to show neg or default in design of ship (something purposeful by owner, i.e. arson)


     1. neg has to be of owner or management, not crew/captain



a. here, of crew

         b. damage due to fire fighting effort not against owner- only if fire fighting equipment is defective

         c. Some Circuits say to invoke fire defense the carrier must show seaworthy or due diligence


-Burden is on the Cargo to identify by a preponderance of the evidence the cause of the fire, and also to establish that the cause was due to the actual fault or privity of the Carrier.  Moreover, Cargo’s burden is not satisfied by proving that the fire was caused by the negligence of the master or crew, neglect has to be of the owner (or corporate officers/agents)

D. Proof of Loss: Allocation of the Burdens
	Plastique Tags, Inc. v. Asia Trans Line, Inc (11th Cir. 1996), p.167

	-Court exonerates shipper when plastic bags are missing because bill of lading not typical clean bill of lading, now bill of lading considered prima facie evidence of what should be there


a. Could not show loss occurred when in carrier's custody


b. Rule- if seals on sealed container intact, carrier unlikely to be responsible


-Clean bill of lading is prima facie document for what is there

	US v. Ocean Bulk Ships, Inc. (5th Cir. 2001), p.170

	-If carrier cannot invoke COGSA exception, still only liable for $500 per package


a. Burdens- first cargo proves good quality at time of bill of lading, then carrier has burden to show statutory exception existed


b. Damages- market value, including insurance, of goods at destination at time of delivery


c. 2d Cir says packages not determined by number of containers but about how many packages bill of lading says there were


	Taisho Marine & Fire Insurance Co. v. Sea-Land Endurance (9th Cir. 1987), p.178

	-Law used to distinguish between containers stored above deck, not COGSA insured, and below deck, insured


a. Peril of sea defense- main thing is violence of winds, rarely successful now because of technology, can avoid



1. Extent of structural damage to vessel



2. Extent of any speed reduction



3. Extent of cross-seas



4. How far vessel blown off course



5. To what extent other vessels in storm had cargo damage


b. Salt water damage to cargo gives presumption of 
unseaworthiness



E. Damages
	Fishman & Tobin, Inc. v. Tropical Shipping & Construction (11th Cir. 2001), p.184

	-Touchstone in deciding liability is bill of lading


a. Neither bill of lading nor reembarque or customs form indicated it was the 5000 suits and not the one container that was the package- 500 recovery for single package

-Damages limited to 500 per package, unless value declared by shipper and put in bill of lading- carrier can never be liable for more than amount sustained

-Many courts say where bill of lading discloses number of packages in container, then packages is each individual, but if just containers are listed, then just count them



F. Deviation and Its Effects
	Vision Air Flight Service, Inc. v. National Pride (9th Cir. 1998), p.190

	-Restates unreasonable deviation standard


a. Unreasonable deviation- result of unreasonable deviation is violation of contract of carriage, so carrier now insurer as shipper did not contract for this



1. Lose COGSA protection for unreasonable, not reasonable



2. Deviation must be intentional


b. Quasi-deviation- putting cargo on deck when not supposed to, but sometimes it is a port custom that shipper should have known about (rarely applies to on deck anymore)


-Rule at the end of the day is that storing containers on deck is customary today so not a deviation

	Konica Business Machines v. The Vessel “Sea-Land Consumer” (9th Cir. 1998), p.198

	-When a ship is specially designed to have containers on deck and it is a port custom, the 500 liability applies as even if it is a deviation, it is reasonable


-Recites law that container overboard when it was stock above deck doesn’t count as a deviation

-Nancy Luddocks – geographic deviations motivated by carrier's economic interests are unreasonable

-Deviations to save life or property presumed reasonable


G. Exculpatory Clauses
	Seguros v. Sky Reefer (US 1995), p. 200

	-Clause in bill of lading calling for exclusive foreign jurisdiction not ok, undid lots of Circuit law


a. Willing to accept foreign arbitration cls and choice of law cls – wants to reduce fed admiralty docket, but can be shown to be invalid if circumstances require


-Allows arbitration outside the US

-This decision has reduced a lot of litigation in US courts

-In some cases can still defeat foreign arbitration clause

H. Statute of Limitations and Stale Claims
	Lithotip, CA v. S.S. Guarico (SDNY 1984), p.208

	-Unusual in that court enforced a 1yr statute of limitations


a. SoL starts running on day that consignee can go retrieve cargo – barring p showing unusual circumstances


VIII.  Salvage and General Average
-Salvage is different than treasure as treasure is finder keeps, but for salvage owner maintains right of possession, you have salvage lien over property
-Two types of salvage: (1) Contractual and (2) Voluntary

-More generous to the salvager because of public policy, want people to help out (save people and ships)

A. Pre-Convention Rules on Salvage

	Flagship Marine Services, Inc. v. Belcher Towing (11th Cir. 1992), p.775

	Facts: Belcher tow has to beach, Sea Tow comes to help salvage and when asked how much the service would cost, Sea Tow rep. tells Belcher that they would about that later.  Previously, Sea Tow had charged on a flat running rate basis

Holding: -For a pure salvage claim, rather than a K one, must establish 3 elements: (1) A marine peril; (2) Service voluntarily rendered when not required as an existing duty or from a special K; and (3) Success in whole or in part, or service contributing to such success

-No pure salvage, clear from when Sea Tow arrived that this wasn’t voluntary and that Belcher was going to pay Sea Tow for its services 


	Trico Marine Operators, Inc. v. Dow Chemical Company (E.D. La. 1992), p. 779

	-Salvage must succeed to recover


a. Blackwell factors- to figure out salvor's reward, recovery capped at value of property saved (vessel/cargo)



1. Degree of danger salvage property rescued from



2. Salvaged property's value



3. Risk incurred by salvors



4. Salvor's promptitude, skill, and energy



5. Value of savor's property at risk



6. Salvor's time and labor


b. Adds factor- skills and efforts in preventing or minimizing damage to environment


	US v. Ex – USS Cabot/Dedalo (SD TX 2000), p.783

	-Threat to vessel salvaged does not need to be imminent, do not need to show vessel definitely would have been destroyed absent intervention, just that reasonable to believe so



B. Finds and Abandoned Shipwrecks
-Generally, property lost or abandoned in navigable waters for 60 years that is saved is a ‘find’ and the finder gets ownership

-Where the property is lost for many years, it may qualify as an artifact and become subject to claims of ownership by the federal or state gov’t

	Sea Hunt, Inc. v. The Unidentified Shipwrecked Vessel(s) (4th Cir. 2000), p. 798

	-Two Spanish warships found off Va coast 


a. Abandoned Shipwreck Act- shipwreck within 3 miles of state is 
that state's provided that no one claims it


b. US law says US does not abandon ships except by affirmative action, i.e. declaration of Cong- must be clear/convincing



1. Codified in National Defense Authorization Act 2005


c. In 1902 treaty US gave Spain gave similar rights (i.e., still Spanish absent express renunciation) as long as Spain recognized US had same rights- in no treaty did Spain renounce, so still theirs, not state's or salvors



C. General Average
-The law of general average is a legal principle of maritime law according to which all parties in a sea venture proportionally share any losses resulting from a voluntary sacrifice of part of the ship or cargo to save the whole in an emergency.
	Royal Insurance of America v. Cineraria Shipping (MD Fla. 1995), p.805

	-Three requirements for general average


1. Vessel owner must establish that a general average act occurred and that there was a separate cargo owner at time of act


2. Cargo owner may avoid liability by proving that vessel was unseaworthy at start of voyage and unseaworthiness was proximate cause


3. Vessel owner can counter 2. with due diligence

-Peril- degree necessary to render sacrifice or extraordinary expenses recoverable now not imminent


1. i.e. voyage could not be continued without necessary 





repairs

-Calculation- each party pays the sufferer his proportionate share, so if everything worth 100, and ship's stake is 50% and cargo's is 50% and 10 of cargo is lost, ship has to give cargo 5, and cargo eats 5 as a loss

-Carrier guilty of fault cannot claim general average

	The vessel's cargo was loaded and the crew prepared for sailing by checking the navigational equipment. A pilot boarded and instructed the crew to secure to two tugs, which backed the vessel out into the channel. The steering gear machinery was damaged when the pilot backed too far and struck the western bank of the channel. The vessel had to return to port, off-load a portion of the cargo, and repair the damage. The shipowners declared general average. Due to the declaration the insurer posted the requisite security, but filed an action for a declaratory judgment that this was not a general average act. The company filed a counterclaim for contribution. Both parties filed motions for summary judgment. The court denied the insurer's motion and granted the company's. The court held that although the vessel was not in imminent peril, she could not have completed a safe voyage if she had not returned to port for repairs; therefore, it was a general average act.. The court held that there was no limitation under the Carriage of Goods by Sea Act, 46 U.S.C.S. § 1300-1315, for general average and that the company was entitled to contribution even in light of the pilot's negligent acts.


IX. Tugs and Towage
	Agrico Chemical Co. Ben W. Martin (5th Cir. 1981), p.210

	-A enters into contract of affreightment with B, who enters into contract with L to tug two barges, A then requests more, B cannot supply, so B asks L to supply a barge, L lets B use barge, barge capsizes


a. B and L had contract of affreightment- B subcontracted with L to perform part of duties which B owed to A


1. Contract of affreightment- subject to more exacting duties than towage, when tug and barge owned by same person have affreightment



2. B and L did not have bareboat charter- possession never really passed to B, i.e. never got insurance



3. Compensation not just for towing


b. Fault is equal- split the damages


c. Towage- contract to tug, tug obligated to use reasonable care as prudent navigator


d. Disputes between vessels and stevedores over damaged cargo best resolved by comparative fault

	A cargo owner manufactured liquid nitrogen, and contracted with appellant barge towing company to provide the equipment necessary to transport its cargo. Appellant assigned two of its barges to transport the cargo and engaged appellee tow boat to tow the remainder. Appellee used a barge that when loaded with liquid would shift from side to side as the liquid moved, with capsizing as a possible result. Appellant was informed of the problem with the barge but continued to load the barge. Appellee commenced towing the barge once it was loaded despite the problem with shifting. During transport the barge capsized. The cargo owner brought an action against appellee, which filed a third-party complaint against appellant. The district court found that appellant was negligent in loading the barge despite the shifting problem. On appeal the court reversed and remanded, finding that appellee and appellant were equally at fault. The court ruled that appellant as stevedore violated its duty of workmanlike performance. Appellee was negligent in taking the barge in tow, and for supplying the barge without warning of its hidden danger.


	Bisso v. Inland Waterways Corp. (US 1955), p.216

	-Towage contract had two clauses relieving tug owner of liability: towing at "sole risk" of  barge, and master, crew, employees of tug are servants of barge in performance of contract


a. Rule invalidates contracts releasing towers from all liability for their neg - required by public policy, The Steamer Syracuse, and The Wash Gray


1. Second clause invalid as essentially has same effect




a. Also, employees still completely in control of tower


b. Sun Oil - allowed cl. exempting a tow from liability for actions by pilot when pilot was on other boat


1. Pilots by law and statute do not owe employer same duty of obedience as normal employee

	While petitioner's oil barge was being towed upriver by respondent's towboat, respondent's operating crew negligently caused petitioner's oil barge to collide with a bridge pier and sink. The Supreme Court reversed a judgment affirming the validity of certain provisions in the towage contract that exempted respondent towboat owner from all liability to petitioner oil barge owner for negligence. The Court concluded that public policy precluded recognition of such provisions and adopted a judicial rule that invalidated such provisions. This towage contract rule was intended to discourage negligence by making wrongdoers pay damages and to protect those in need of goods and services from being overreached by others who had substantial bargaining power. Therefore, respondent was not contractually relieved of liability by providing that the towing was done at the sole risk of petitioner. Further, respondent was unable to evade liability by providing in the towage contract that all of its employees were employees of petitioner where such employment was purely a fiction because the employees remained at all times subject to respondent's complete control.


-Regular pilots are ordinarily an employee of the vessel’s operator, and the vessel’s liability for his error is determined by respondeat superior principles

-Special pilots are independent contractors, and generally vessel operator not liable for these compulsory pilots, though ship might be liable in rem for torts

-Question is whether a towage K can contract out of liability for its own negligence

-Rule that you can’t contract out liability for own negligence in these cases

- Rule: In a towage K, cannot contract out of liability for your own negligence

-Zapata Off-Shore Co. (1972)- upheld cl. requiring all disputes in towage contract to be resolved in certain fed court

-Pilots- two kind, regularly employed and those who come aboard local


a. Regularly employed- vessel's liability determined by respondeat 




superior


b. Special Pilots- independent contractors, often compulsory


1. Vessel operator- normally not liable via respondeat superior for tort, vessel may be liable in rem




a. Maybe liable if master fails to intervene

X. Maritime Liens
-A maritime lien may attach to a vessel or to other maritime property, such as cargo, and may arise through contract or by operation of law

A. The Conventional Lien – The Maritime Preferred Ship Mortgage
-General maritime law does not recognize mortgages, section A uncommon (don't need to know)

-Ship Mortgage Act- creditor must take pains to insure mortgage complies with Act


a. Maritime preferred mortgage- only granted on documented vessels, ordinarily over 5 tons


B. Implied Maritime Lien
-Person providing goods or services to vessel in furtherance of voyage entitled to a lien
	Epstein v. Corporacion Peruana De Vapores (SDNY 1971), p.233

	-Captain buys 2 mil cigs and 40 cases of booze, pays partially on credit, previously always in cash, employer refused to pay

a. Captain did not have express, apparent, or implied authority to bind employer- outside scope of employment, P had no reason to think otherwise



1. Apparent authority- when owner suggests has authority



2. Implied authority- from conformity with law or general business customs


b. Captain has full authority to bind vessel's owner for purchase of 
necessaries- includes cigs, but these for other ships

	Plaintiff's salesman sold to the captain a large quantity of cigarettes and liquor. The goods were delivered, but the captain was unable to pay for the entire shipment. Plaintiff extended the captain credit, but when the payment was denied by defendant, plaintiff brought this action to recover the amount due. Defendant denied any knowledge of or authorization of the captain's conduct, and refused to be bound by the obligation. Plaintiff argued that defendant was liable because the goods bought were necessaries. The court disagreed and entered a judgment for defendant. The court found that the captain had no authority, either express, implied, or apparent, to bind defendant to the purchase in question. Defendant never authorized the captain to make the purchase, and defendant did nothing to encourage the idea that the captain had the authority to purchase the supplies in question. The court rejected plaintiff's argument that defendant was bound because the captain had the implied authority to purchase necessaries for either his ship, or ships other than his own that belonged to defendant. The captain had no such implied authority.


-Arose by operation of law- no recordation necessary, discharged only by payment or sale of vessel in in rem action

-Lien for necessaries- things reasonably needed in ship's business

-Every time vessel liable in rem, either owner, operator, or another is liable in personam- except when charter validly imposes lien on 
vessel

-Joint venturers with vessel cannot hold lien on it as not strangers to vessel

-Lease of cargo containers cannot give rise to a maritime lien

-Liens are now assignable

-Once vessel under arrest- can no longer bind in new lien

-§ 31341- Persons presumed to have authority to procure necessaries- owner, master, person in charge in port, an officer or agent appointed by owner, charterer, owner pro hac vice, or agreed buyer in possession of vessel


a. Person unlawfully in control no authority

-§ 31342- Establishing Maritime Liens- person who supplies necessaries:- does not apply to public vessels


a. Has maritime lien on vessel


b. May bring a civil action in rem to enforce


c. Not required to allege or prove in that action that credit given to vessel
-Services for completion of vessel do not give rise to lien, even if ship launched, if ship not sufficiently advanced to function as designed


C. Liens on Cargo
-Implied lien on cargo- attaches once cargo is loaded until unloaded and delivered


a. Carrier often accepts part payment from shipper and remainder, secured by lien, from consignee

-Owner of vessel under charter- no lien on cargo of third persons carried by charterer, unless in charter party


a. If provision exists and charterer defaults on charter hire, owner informs shipper or consignee and obligation now to owner- not discharged by payment to charterer


D. Ranking of Liens
	The William Leishear (D.Md. 1927), p.238

	Ranking of maritime liens, lots of exceptions:


a. Seaman's wages


b. Salvage


c. Tort and collision liens- starting with most recently accrued


d. Repairs, supplies, towage, other necessaries


e. Bottomry bonds in inverse order of application


f. Non-maritime claims


-Jones Act negligence claim does not give rise to a lien

	Bank One v. Mr. Dean (5th Cir. 2002), p.240

	-BargeCrib (BC) entered time charter with Offshore Supply, Inc. (O), who owned Mr. Dean, O sold to Global Towing (G), who took out mortgage with Bank One (BO), G never delivered Mr. Dean to BO after mortgage


a. If BC's lien for breach of charter arises at time of breach, it would be after mortgage, so BO would have priority


b. Maritime lien attaches when a charter ceases to be executory and 



remains inchoate until perfected by breach of that charter


1. Unlike contract of affreightment, time charter ceases to be executory when owner places vessel at charter's disposal- at beginning of charter agreement

	The cargo company executed a time charter agreement with the owners to hire the vessel to provide propulsion for one of its oceangoing barges. The owners failed to deliver the vessel. The cargo company filed suit against the vessel in federal district court in Texas and obtained an order which stated that the charter had been breached. The owners obtained a ship mortgage on the vessel through the bank. The owners defaulted on the mortgage and the bank commenced the present litigation. The court of appeals held that the vessel had been placed at the cargo company's disposal, and was employed under the charter, months before the bank recorded its preferred ship mortgage, and therefore an inchoate maritime lien attached to the vessel. The owners perfected the cargo company's maritime lien by breaching the charter, at which time the lien became enforceable. Therefore, the maritime lien "arose" before the mortgage was filed.


XI. General Maritime Tort Law
-Applies when no statutory provision exists (e.g., Jones Act); so have judge made common law behind general maritime tort law


A. Negligence
	Kermarec v. Compagnie Generale Transatlantique (US 1959), p.247

	-P on board ship to visit fried, slips, allegedly due to mistacked canvas


a. Duty of reasonable care under circumstances- owner of ship owes to everyone on board for purposes not inimical to his legitimate interests



1. Does not apply to stowaways- inimical


b. Cannot recover for unseaworthiness as not crew member- just for negligence


c. Cervi- when plain hazards, likely liable, probably do not need to 
seek out hazards

	While visiting a seaman aboard a vessel berthed in New York, the guest was injured while descending a stairway. The guest sued the shipowner, claiming unseaworthiness of the vessel and negligence under maritime law. The district court ruled that New York law, not maritime law, applied and dismissed the unseaworthiness claim. The jury was instructed that, under New York law, the guest was a gratuitous licensee who could recover only if the shipowner had failed to warn of a known dangerous condition. The jury's verdict for the guest was set aside and the negligence claim dismissed on a ruling that the guest failed to prove actual knowledge by the shipowner that the stairs were dangerous. The court of appeals affirmed. On further review, the U.S. Supreme Court agreed that an unseaworthiness claim could not be raised because the guest was not a seaman. In vacating the judgment, the Court ruled that the application of the New York property law distinguishing between licensees and invitees was error. Rather, maritime law applied and it imposed a duty on the shipowner of reasonable care toward those lawfully aboard the vessel who were not crewmembers, including the guest.


-So maritime law did apply, not NY law, and duty owed is reasonable care under the circumstances to all those on board (not inimical) on navigable waters

-Contributory negligence was the proper standard but here P had no fault

	Kornberg v. Carnival Cruise Lines, Inc. (11th Cir. 1984), p.251

	-Cruise contract had neg disclaimer, warranty of seaworthiness disclaimer, and disclaimer of liability for full performance of cruise


a. None of disclaimers applied- adequate sanitary system on passenger boat is essential function for which sea carrier cannot disclaim responsibility


b. Common carriers- owe passengers special duty of reasonable comforts and necessaries



1. Cannot subject passengers to suffering/inconvenience that could be avoided with reasonable care


c. Cannot disclaim neg to passengers


d. Disclaimer of unseaworthiness does not apply to passengers- only crew, would be voided against public policy anyway


e. Still held to Kermarec standard- just that circumstances require more care, maybe if injury not peculiar to travel then only ordinary reasonable care

	Appellants, passengers on a cruise ship, filed a class action suit against appellee, the cruise line, seeking damages allegedly caused by the failure of the sanitary system of the cruise ship on which they were traveling during a one-week Caribbean cruise. The lower court denied class action certification and granted appellee's motion for summary judgment. Appellants filed an appeal. Appellee put forth three disclaimers in support of its motion for summary judgment: a disclaimer of liability for negligence; a disclaimer of any warranty of seaworthiness; and a disclaimer of liability for interruption of full performance of the cruise. The court found that the three disclaimers based in admiralty did not apply to the passengers and that it was error to grant summary judgment based on the disclaimers. For a class action, a class representative's claims had to be typical of the class. There had to be a nexus between the claims and the common questions of fact or law that united the case. Appellants satisfied the numerosity requirement, and it was not necessary to have the complete number of persons with claims to have given the contract-required notice at the time suit was filed.


-Carrier not liable via respondeat superior for malpractice of competent doctor on passenger- maybe if on seaman; carrier owes a duty of reasonable care to furnish medical treatment to its passengers
-Carnival’s disclaimers were not valid

-Seaworthiness does not apply to passengers only crew/seamen

-Held to the standard of a common carrier

-Rule can’t just disclaim yourself from liability


B. Product Liability
	East River S.S. Corp. v. TransAmerica Delaval (US 1986), p.254

	-D has contract to design, manufacture, and install turbines on 4 ships, accepted by charterers "as is," 3 ships malfunction and hurt only turbine, 1 ship only engine damage


a. General maritime law incorporates products liability, including strict liability


b. Manufacturer in commercial relationship has no duty under either neg or strict liability to prevent product from injuring itself- in tort, important that losses purely economic


c. No need to establish maritime nexus when tort on high seas


d. Charterers are left to contract and warranties to determine cost of repairs

	The manufacturer designed, built, and installed turbine engines in ships that were eventually chartered by the charterers. The turbine engines were defective and required repair. The charterers filed an action in tort against the manufacturer, seeking to recover the costs of the repairs. The district court entered summary judgment for the manufacturer. The appellate court upheld the district court's decision. The appellate court's order was affirmed on certiorari review. The court held that the economic loss doctrine applied in admiralty cases. The charterers sustained purely economic losses when the turbine engines failed; only the turbines themselves were damaged when they failed. As the failure of the turbine engines to properly function was the essence of a breach of warranty action, the charterers had to pursue a warranty action to recover.


-Absent a relevant statute, the general maritime law, as developed by the judiciary applies.  Drawn from states and federal sources, the general maritime law is an amalgam of traditional common law rules, modifications of those rules, and newly created rules

-Tort claim is available if the defective product causes injury not to itself but other property

-Tort claim available if defective product injures other property

a. Saratoga Fishing Co. (1997)- other property is anything that initial manufacturer did not sell, including things added by buyers who predate current owner

b. Nicor Supply (5th Cir. 1989)- even though manufacturer failed to warn of defect known at time of sale does not take out of East River
1. Charterer can sue in tort for inability to use equip and loss of equip, but not lost profits for not being able to use ship- manufacturer built ship

-Absolute liability for tortfeasor for destruction or damage to navigation or flood prevention structures built by the US and for pollution in violation of the Oil Pollution Act


C. Causes in Fact
-In maritime tort law, D's substandard conduct must be cause in fact, either "but for" cause or substantial factor, of harm


a. Jones Act- neg claims where D's conduct just needs to play some part in causing harm


D. Defenses

	US v. Reliable Transfer Co, Inc. (US 1975), p.264

	-When two or more parties cause property damage by collision or stranding, damages are to be allocated proportionate to fault


a. When comparative fault cannot be fairly measured- damages 




divided equally


b. Major-minor fault doctrine- now outmoded, if one party was grossly neg, they paid all damages

	The Court examined the history and reasons for the rule of divided damages in admiralty collision cases and determined that the reasons for the rule had disappeared. The court held that an equal division of damages was a reasonably satisfactory result only where each vessel's fault was approximately equal, or where proportionate degrees of fault could not be measured and determined on a rational basis. The Court observed that other countries had long since adopted a comparative fault rule, without difficulty. The Court held that henceforth, when two or more parties contributed by their fault to cause property damage in a maritime collision or stranding, liability for such damage was to be allocated among the parties proportionately to the comparative degree of their fault, and that liability for such damages was to be allocated equally only when the parties were equally at fault or when it was not possible fairly to measure the comparative degree of their fault.


	Exxon Co. v. Sofec, Inc. (US 1996), p.268

	-Ship breaks out of mooring, 
dangerous hose controlled, captain does not plot position while still drifting, could not later use navigational chart, hit reef, total loss


a. Proximate cause and superceding cause doctrines apply in admiralty


b. When injured party is sole proximate cause of damage, that party cannot recover in contract from party whose breach of warranty is found to be mere cause in fact of injury

	Petitioner filed a complaint in admiralty against respondents for the loss of its ship and cargo based upon the theories of breach of warranty, strict products liability, and negligence. Petitioner's ship was engaged in delivering oil into a pipeline through two floating hoses when a heavy storm broke the chafe chain linking the vessel to the single point mooring. This action arose from the stranding of petitioner's tanker after it broke away from a single point mooring system owned and operated by respondents. Respondents claimed that the conduct of petitioner's ship captain was the superseding and sole proximate cause of the loss of the ship. The district court found that the failure of petitioner's ship captain to plot fixes of the ship's position was grossly and extraordinarily negligent and was the superseding and sole proximate cause of its own injury. The court affirmed the decisions of the lower courts and held that petitioner was the superseding and sole proximate cause of its own injury. Therefore, petitioner could not recover part of its damages from tort-feasors or contracting partners whose blameworthy actions or breaches were causes in fact of petitioner's injury.


	Lewis v. Timco, Inc. (5th Cir. 1983), p.271

	-Lewis was using hydraulic tongs, gets caught in line, seriously injured


a. comparative fault applies in product liability suits in admiralty- preserves uniformity


	National Marine Service, Inc. v. Petroleum Service, Corp. (5th Cir. 1984), p.276

	-Contributory neg- P's failure to act as reasonable person would have acted under the same or similar circumstances, regardless of whether actually knew of risk
-Assumption of risk- actual awareness of condition, voluntary decision to encounter

-No difference between a. and b. in admiralty- looking solely at comparative fault

	Plaintiff barge owner delivered cargo to defendant cargo owner's plant on the Mississippi River. On arrival, plaintiff was informed that defendant tankerman service would supervise and unload the barge. Plaintiff's tankerman telephoned a supervisor with defendant cargo owner and advised him that it was necessary to flood the rake compartment before discharging the cargo. The district court concluded that plaintiff had failed to demonstrate that the message was not delivered to defendant tankerman service. The district court found that plaintiff was 65 percent at fault for the sinking of the barge (25 percent for the assumption of a negligent design and 40 percent for independent fault); that defendant tankerman service was 35 percent at fault for failing to maintain surveillance of the barge after the sluice valves had been opened; and that defendant cargo owner was not at fault. Plaintiff appealed. On appeal, the court affirmed the finding that defendant cargo owner was not at fault, but reversed and remanded for re-determination of plaintiff's fault because the all or nothing defense of assumption of the risk should have been determined under the principles of comparative fault.


-Comparative contribution applies in non-collision cases

-The release of one tortfeasor does not release all other joint tortfeasors absent an agreement to such effect

-Assumption of risk does not apply in admiralty
E. Vicarious Liability
	Stoot v. D&D Catering Service, Inc. (5th Cir. 1987), p.278

	-Stoot tells cook to kiss his ass, cook flies into rage and severs two of his fingers


a. Vicarious liability upon employers for wrongdoing of employees in scope of employment exists under agency law- cook outside of scope, very fact based



1. Anger/cursing suggests rage, not in scope


b. When seaman suffers injuries from other crewmembers, action for unseaworthiness- employer did not own vessel, so no unseaworthiness, but could still be liable


c. RS § 245- master subject to liability for intended tortuous harm by servant for act done in scope of employment, even if unauthorized and unexpected, BUT


1. Comment c- master relieved of liability if servant had no intent to act on master's behalf, even if mad due to events arising from employment


-Domar Ocean Transportation (5th Cir. 1986)- operator liable for captain's theft of crude oil from cargo


a. factors of within scope of employment



1. time, place, purpose of act



2. similarity of act to authorized acts



3. whether act commonly performed by employer's servants



4. extent departure from normal methods



5. previous relations between parties



6. whether employer would reasonably expect such an act would be performed

-Most respondeat superior cases involve negligence and the liability of a ship's operator for neg operation of vessel- no serious respondeat superior issue likely to arise in such situations

F. Limited Duties and Legal Cause
	American Export Lines, Inc. v. Alvez (US 1980), p.281

	-Longshoreman pokes out eye in state territorial waters


a. Wife can maintain an action for loss of society in state territorial 
waters, even if husband nonfatally hurt


b. DOHSA does not preclude as not on high seas, Jones Act does not preclude as it is not an exhaustive list of remedies

	The harbor worker was a lasher aboard the shipowner's vessel when he lost an eye, resulting in the instant action for damages against the shipowner based on negligence and unseaworthiness. His request for leave to amend his complaint to add his spouse as a plaintiff for loss of society was denied by the state trial court but reversed by the appellate division. The state's high court agreed, concluding that the wife was permitted to maintain her claim for loss of society under general maritime law. The United States Supreme Court affirmed, concluding that general maritime law did allow the wife of a harbor worker injured nonfatally aboard a vessel in state territorial waters to maintain an action for damages for the loss of her husband's society, given that a clear majority of states permitted a wife to recover damages for loss of consortium from personal injury to her husband, and that such claims were not preempted by the Death on the High Seas Act, 46 U.S.C.S. § 762, or the Jones Act, 46 U.S.C.S. § 688. Moreover, the judgment below fell within a categorical exception to strict finality.


-Principle has extended to children

	State of LA v. Testbank (5th Cir. 1985), p.286

	-Two boats collided spilling oil and PCP, shutting down 400 sq miles around site


a. Economic loss unaccompanied by physical damage to a proprietary interest is not recoverable in maritime tort- i.e. someone whose restaurant was affected due to lack of seafood cannot sue


b. Robbins Dry Dock- charterer of ship could not recover against repairer who damaged ship for two weeks for lost time as no proprietary interest in ship


-No recovery for pure economic loss


a) Court points to Robins Dry Dock rule

-Corpus Christie Oil & Gas Co. (5th Cir. 1995)- barge ruined third party's pipeline and hit owner's platform

a. Owner can recover for cost of flaring, but not cost of not selling gas due to injury to pipeline- no proprietary interest in pipeline

-Likely recovery of mental anguish damages of seaman limited to injured worker or someone within "zone of danger"


G. Joint and Several Liability, Contribution and Indemnity
-Joint tortfeasors jointly and severally liable for all of P's damages
	Cooper Stevedoring Co. v. Fritz Kopke, Inc. (US 1974), p.292

	-Cooper loaded crates onto ship owned by D and chartered to A in one port, in next port, S was hurt when he fell into a hole between the crates covered by a piece of paper


a. General maritime law allows contribution between joint tortfeasors in non-collision cases- exception when Halycon considerations occur


1. Halycon- party brought in as third party for contribution 
was statutorily protected in damages it had to give to employee, so contribution made no sense


a. Here, S not statutorily capped from getting full recovery from C as not C's employee


b. Contribution only for concurrent fault- cannot bring someone in if they are strictly liable for something, i.e. unseaworthiness, as they are no joint tortfeasor

	he longshoreman was injured when he slipped between crates of cargo that were loaded by the stevedore and he initiated a personal injury suit against the shipowner and the ship's charterer (collectively, the ship). The ship filed a third-party complaint against the stevedore and the longshoreman's employer. The trial court determined that the longshoreman's injuries were caused by the negligence of the ship and the stevedore and that the ship was entitled to contribution from the stevedore in the amount of one-half of the liability to the longshoreman. The appellate court affirmed the judgment. On certiorari, the Court ruled that the ship was properly awarded contribution from the stevedore. The Court reasoned that because the longshoreman could have elected to make the stevedore bear its share of the damages caused by its negligence, there was no reason why the ship should not be accorded the same right. On the facts of the case, the Court ruled, no countervailing considerations detracted from the well-established maritime rule allowing contribution between joint tortfeasors.


-Rule: Joint liability and contribution still allowed in maritime law
	McDermott, Inc. v. Am Clyde

	-Non-settling d's have to pay their proportionate share as settlement only reduces claim against remaining d's by the equitable share of the settling d's


a. Do not get credit for settlement's dollar amount- i.e. if non-settling d is 10% liable on 100, pays 10 no matter what

	A construction accident in the Gulf of Mexico gave rise to this admiralty claim. Petitioner settled with three defendants. Respondents did not settle and the case went to trial. A jury assessed petitioner's loss at $ 2.1 million and allocated the damages between respondents. The question presented was whether the liability of nonsettling respondents should have been calculated with reference to the jury's allocation of proportionate responsibility, or by giving nonsettling respondents a credit for the dollar amount of the settlement. The court stated that the proportionate share approach would have made one respondent responsible for precisely its share of damages. There was no reason to allocate any shortfall to other defendants who were not parties to the settlement. Just as other defendants were not entitled to a reduction in liability when petitioner negotiated a generous settlement, so they were not required to shoulder a disproportionate liability when petitioner negotiated a meager one. The judgment of the court of appeals was reversed and the case remanded for further proceedings.


	Marathon Pipe Line Co. v. Drilling Rig Rowan/Odessa (5th Cir. 1985), p.302

	-R's rig damaged M's pipeline, in repairing M used a defective part 
from H, which caused more repairs


a. Does R have an indemnity or contribution claim?- indemnity governed by maritime which entitles R to full indemnity from manufacturer for expenses incurred due to defective part


b. Indemnity cause of action does not accrue until judgment is cast on primary d on principal demand (here judgment on R's liability to M)- so claim not barred by laches here


c. Choice of law- order



1. What law governs principal d's liability to principal p


a. Admiralty under AEA- R liable for full cost of necessary and reasonable repairs and loss of earnings during repairs



2. What governs TPD's liability to principal p


a. Statute says state law of what extended state pipeline would be in applies- La law says H liable to M



3. What applies to d's indemnity claim against TPD


a. Admiralty- body of law establishing an indemnitee's primary liability governs his claim for indemnity against TPD


4. Maritime indemnity- non-neg/constructively liable tortfeasor can indemnify a co-debtor of actual fault


d. Outer Continental Shelf Lands Act- extends laws of US, including state law as surrogate of fed, to subsoil and seabed of outer continental shelf and to all installations which might be erected thereon



1. Civil laws of adjacent state apply- if boundaries extended

	The drilling rig ruptured a pipeline, which belonged to a pipeline company, lying on a seabed. A part used in repairing the pipeline, which was manufactured by the manufacturer, failed due to a latent manufacturing defect. This caused additional expense to the pipeline company. The pipeline company filed an action against the rig's owner, which later settled with the pipeline company for all repair expenses, including those caused by the defective part. The drilling rig owner sought indemnity or contribution from the manufacturer. The manufacturer sought to dismiss the action, which the trial court granted because it was time-barred either under the admiralty doctrine of laches or by prescription, having been filed three years after the principal action. On appeal, the court held that the action was governed by maritime, rather than general, tort law and that maritime law granted the rig owner the right to full indemnity from the manufacturer for the expenses incurred as a result of the failure of the defective part. Because the cause of action did not accrue until the rig owner was cast in judgment on the principal demand, laches did not bar the action.


	Cities Service Co. v. Lee-Vac, Ltd. (5th Cir. 1985), p.306

	-Tort indemnity arises in three situations


1. Relationship of indemnitor to indemnitee and duty owed


a. Federal Marine- ship owner had to indemnify a stevedoring co for payment to widow after stevedore hurt on ship 




1. special duty- ship owner had duty of care not to injure any of co's 



longshoremen


2. Both liable, but significant difference in parties' conduct


a. Tri-State Oil- where owner's liability based on passive conduct, i.e. allowing unseaworthiness to continue, and contractor's based on actual conduct, i.e. installing defective elevator that caused injury, owner indemnified


3. Difference in character of duty owed to injured party


a. Savoie- seaman's employer owes special duty of maintenance and cure if becomes disabled, regardless of employer's fault




1. innocent employer- indemnified by neg third party that caused injury


	Loose v. Offshore Navigation, Inc. (5th Cir. 1982), p.308

	-Comparative fault replaces active-passive indemnity test, so damages apportioned on basis of degree of responsibility


-Master indemnifies ship owner for damage to vessel from collision when master has actual fault- recovery limited to % of loss solely caused by master's fault, neg of crew not attributed to master

-Seaman cannot sue co-employee for negligently causing personal injury - owner cannot seek indemnity from co-employee

-If A buys sub with defect from B and hires C, who neg misses defect, to inspect- both B and C can be sued for indemnity to pay for damages to D caused by defect

-Warranty of workmanlike performance- indemnitee can recover attorney's fees from indemnitor for cost of defending against third party, but not for cost of establishing liability between indemnitee and indemnitor


a. Cannot be invoked against maritime employer to recover damages paid due to injury to maritime employee

XII. Collision
-When vessel on water hits something

A. General Collision Law Principles

-Question is whether person operating vessel acted as a reasonably prudent mariner under the circumstances
	The Jumna (2d Cir. 1906), p.312

	-In either inevitable or inscrutable there is no recovery, losses are borne by party on whom they fall


a. Inevitable accident- party charged with collision could not possibly prevent it by exercise of ordinary care, caution, and maritime skill



1. Generally caused by act of God or unforeseeable event


b. Inscrutable accident- evidence is so conflicting that it is impossible to determine to what direct and specific acts the collision is attributable


-Could the collision have been prevented by the exercise of ordinary care, caution and maritime skill

-Difficult in today’s day and age to not have fault b/c can see through fog, darkness, etc

	Atkins v. Lorentzen (5th Cir. 1964), p.314

	-Sheer- deviation from line of course in which a vessel should be steered, sometimes unpreventable, most of time due to unsteady steerer


1. Presumption of neg for sheering vessel in collisions

-Collision liability based on fault- when one party presumptively neg, burden of proving cause of accident in no way resulted from failure of their due care


-Tort law generally considers that an emergency not of one’s own making is a circumstance to be considered in determining whether a person acted reasonable, in maritime this doctrine is “errors in extremis”

-The vessel that sheered bears burden of proof to show that they were not negligent

	Hood v. Knappton Corp., Inc.  (9th Cir. 1993), p. 315

	-The Louisiana (1865)- unmoored vessel that drifts into a collision is presumed to be at fault, presumptively liable unless affirmatively shows drifting result of inevitable accident or act of God, which human skill/precision could not prevent 


1. Shifts burden of production and persuasion to d

-Louisiana rule can shift both burdens even if contrary to Fed. R. Evid.- rule is procedural but linked to substantive goal of maritime law


-Under Louisiana, unmoored vessel that drifts bears burden of proof

-Even if Federal Evidence Rule conflicts w/ admiralty law, admiralty law trumps b/c existed prior to Fed Ev Rule and have a distinct purpose

-Error in extremis doctrine- if vessel, without her own fault, placed in sudden danger, not condemned if takes erroneous action

-Vessel owner liable in personam for collisions under respondeat superior- not vicariously liable for tort of compulsory pilot (not employee), although vessel liable in rem


a. Master cannot delegate responsibility to pilot

B. Statutory Fault
	Tokio Marine & Fire Ins. v. Flora (5th Cir. 2001), p.325

	-Pennsylvania rule applies only to statutes that delineate a clear legal duty, not one that requires judgment

a. The Pennsylvania- if vessel involved in collision was violating a 
statutory rule intended to prevent collisions at sea, burden shifts to violating vessel to show its fault could not have been cause of accident


1. Presumption of responsibility is rebuttable- must meet by clear and convincing evidence


	Inland River Towing, Inc. v. American Commercial Barge Line (ND Miss. 2000), p.325

	-Captain's violation of Inland Rules may constitute neg and impose liability on employer, Pennsylvania applies


a. If both captains violate and neither side shows violation could not have been cause- damages allocated according to comparative fault


	Antillen v. Mount Ymitos (5th Cir. 1998), p.326

	-Court will enforce local custom only when firmly established/well understood and not in conflict with COLREGS or Inland Rules


-Must pass port to port

-COLREGS govern navigation on high seas- special purpose vehicles, i.e. Navy ships, can be exempted esp about stuff like lights

-Inland Rules- what US uses within its boundaries and on territorial waters, generally parallel COLREGS

-Failure to use radar effectively triggers Pennsylvania

C. Damages
	Standard Oil Co. of NJ v. Southern Pacific (US 1925), p. 327

	-Damages meant to make injured party whole/return to status quo


a. Total loss of vessel- damages are market value of vessel at time of collision


1. Market value- established by figuring result of negotiation between willing seller and desiring buyer, also look at recent sales


	Gaines Towing and Transportation v. Atlantia Tanker Corp. (5th Cir. 1999)

	-Total constructive loss- when cost of repairs exceeds market value


1. Recovery capped at market value- no damages for loss of use

-Partial damage- can recover reasonable cost of repairs necessary to restore to precasualty condition

1. Owner entitled to detention (lose of use/profits) if vessel 
can be repaired- recovery reduced if owner unreasonably delays repair, no detention if vessel just for recreational use


-Comparative fault did away w/ a lot of old doctrines (e.g., divided damages and last clear chance)
-Gas Natural- just because ship injured does not mean a cargo holder whose cargo was unharmed can recover as proprietary interest unharmed

-Saudi Riyadh- Pennsylvania rule applies to crash between navy ship and foreign commercial vessel, master must avoid risk of collision not just collision, must act boldly enough so that other side can see your intention

a. Limiting liability- owner has to show acted with due diligence to prevent neg acts at sea

1. Has to show that problem not within privity/knowledge of owner- could limit here


D. Comparative Fault
	US v. Atlantic Mut. Ins. Co. (US 1952), p.329

	-Cargo holders had cargo on Bacon, a common carrier, that crashed with Belgium, damaging cargo


a. Issue is whether Harter Act, which was substantially reenacted in COGSA, has created an exception to the general rule that a carrier cannot deprive cargo owners of part of judgment received in direct action against non-carrying vessel that contributes to a collision


b. Holding- no reason to think Cong intended to change controlling rule that common carriers cannot stipulate for immunity from their own or their agent's neg



E. Wreck Removal

-33 USC § 409- not lawful to sink or let be sunk a vessel or craft in navigable channels or endanger navigation 

a. When sunk, duty of owner, operator, or lessee to mark immediately and keep marked



1. Duty to commence immediate removal- failure is 
considered abandonment



2. If US removes, owner must reimburse

3. Liable to third persons damaged by failure to mark/remove- even if no fault in sinking

-Protection & Indemnity covers wreck removal that is compulsory by law - compulsory if reasonable owner would think busted if didn't remove

XIII. Worker Injuries Seamen
-Jones Act provides for maintenance and cure, other compensatory damages, allows for jury trials except against gov’t
-Maintenance is the daily payment necessary to compensate a seaman for room and board generally furnished aboard the vessel. Maintenance commences on the date on which a seaman leaves the vessel, not the date of his injury or illness.
-Cure is a seaman's right to medical treatment. A seaman's right to cure also continues until he is fit for duty or reaches maximum medical stability.

A. Determination of Seaman Status
	McDermott Int’l, Inc. v. Wilander (US 1991), p.334

	-Seaman status


a. Seaman- must be employed on board vessel in furtherance of its 
purpose, no requirement aid in navigation


1. employee must contribute to function or vessel or to accomplishment of its mission


b. Jones Act and LHWCA (covers land based) are mutually exclusive


c. Ship must be in navigable waters


-The key to seaman status is employment-related connection to a vessel in navigation
	Chandris, Inc. Latsis (US 1995), p.343

	-Two requirements for seaman status- duties must contribute to function of vessel or accomplishment of its mission, and must have connection to vessel in navigation or identifiable group of such vessels that is substantial in terms of both duration and nature


1. 30%- about how much time must be on ship

-If maritime employee receives new work assignment in which essential duties are changed, assessed on activities of new position

	Appellant ship owner challenged an appeals court order that vacated a judgment in its favor in an action by appellee engineer, a mostly land-based employee. The engineer filed suit for damages under the Jones Act (JA), 46 U.S.C.S. App. § 688, for the negligence of a ship's doctor that resulted in the significant loss of sight in his right eye. The engineer sailed aboard a ship to prepare for its renovation. He developed an eye problem and saw the ship's doctor as the ship left port. The doctor diagnosed a suspected detached retina but failed to transport the engineer ashore for prompt medical care. The Court of Appeals vacated the judgment because the trial court improperly framed the issue of seaman status for the jury. The appellate court granted certiorari to resolve the continuing conflict regarding the requirements for seaman status under the JA. The appellate court affirmed the order vacating the judgment, holding that a vessel did not cease to be a vessel when at anchor, berthed, or at dockside. The appellate court held that the remedy under the JA was available to maritime workers who spent part of their time working on shore but spent the rest of their time at sea.


Two elements to seaman status: (1) An employee’s duties must contribute to the function of the vessel or to the accomplishment of its mission and (2) A seaman must have a connection to a vessel in navigation (or to an identifiable group of such vessels) that is substantial in terms of both its duration and its nature

-Less than 30% is unsubstantial (not hard and fast rule, one still doesn’t exist); facts become very important

-Just an office guy who happens to be onboard now and then
	Harbor Tug and Barge Company v. Papai (US 1997), p.355

	-Identifiable fleet requires common ownership, here p worked on lots of ships not commonly owned, so no substantial relation for nature or duration


a. P licensed seaman, but spent most time (70%) painting on deck- injured on shore


b. Employees prior work history with employer may not affect seaman inquiry if employee injured in new assignment with new essential duties

	After the painter was injured while painting a tugboat, he filed suit against the tugboat company claiming negligence under the Jones Act, 46 U.S.C.S. § 688(a), and unseaworthiness under general maritime law. The district court granted the tugboat company's motion for summary judgment, denying the painter's motion for reconsideration. The court of appeals reversed and remanded the order for a trial of the painter's seaman status and his corresponding Jones Act and unseaworthiness claims. On certiorari, the Court held that the essential requirements for seaman status were twofold, first an employee's duties must have contributed to the function of the vessel or to the accomplishment of the mission, and second, the seaman must have had a connection to a vessel in navigation that was substantial in terms of both its duration and its nature. The Court held that as the painter was hired to paint for one day and that was not sufficient to establish seaman status under the group of vessels concept.


-Compulsory pilot- unless works only on one vessel, probably an IC, meaning cannot go after vessel operator for Jones Act

-P on yacht for only one day is seaman if regularly hired by others as yachtsmen 

-Traditional maritime workers are not denied seaman status merely due to contractual relations made by their employer- when employers contract them out to ships not under common ownership

-Waitress on riverboat casino that went out on water- seaman

-Divers considered seaman even if not connected to fleet


B. Seaman’s Remedies

	The Osceola (US 1903), p.363

	1. Vessel and owners liable for injury to seaman in service of ship to extent of maintenance and cure and lost wages

2. Vessel and owners liable for full indemnity if injury due to unseaworthiness of ship

3. All members of crew, with possible exception of master, are fellow servants- cannot recover beyond maintenance and cure for injuries due to other crew member

4. Seaman not allowed full indemnity for neg of master or any other member of crew



1. Maintenance and Cure
	Solet v. Capt. H. V. Dufrene (E.D.La. 1969), p.364

	-Use same standard in determining if owe m&c as if determining if employer under Jones Act


a. Even if cannot get m&c from owner, can go after ship in rem


	Warren v. US (US 1951), p.366

	-Seaman on shore, drinks too much, falls off ledge after trying to grab ledge


a. Exception for recovery if injury due to willful act or default- enforced by general maritime law


b. Here, conduct was not willful, just neg


c. Seaman was in duty to ship- maintenance and cure extends to injuries occurring while seaman is departing or returning to ship from shore leave, even though at time no duty to ship



1. Seaman only on leave due to voyage


-Seaman generally will be considered in the service of the ship if he’s injured while on duty or off duty, or if he is injured while he is off the vessel but on duty

	Koistinen v. American Export Lines (US 1948), p.370

	-Courts very liberal towards injuries received on shore leave as long as not due to drunk or deliberate acts of indiscretion

	While on shore leave the seaman had a few drinks and then was lured to a woman's room. He was locked in the room after the woman attempted to rob him. The seaman escaped by jumping out the window, he did not exit through the door because it was blocked by the sudden appearance of a man with a menacing mien. The seaman was hospitalized for his resulting injuries. He filed an action against the ship operator seeking maintenance. The operator filed a motion to dismiss, contending that the claim was founded in immorality; and that during all the times involved the United States was the owner of the ship and, therefore, was exclusively liable. The court entered judgment in the seaman's favor. The court held that because the seaman was not apprized of the operator's status as agent for the government, he could not have been deprived of his rights against the operator, as agent of an undisclosed principal. The court found that the seaman's injuries were not the result of intoxication, wilful misbehavior, a deliberate act of indiscretion, or gross negligence. Although the seaman's immoral indiscretion first put him in the woman's room it did not impel him to jump from the window.


	Vincent v. Harvey Well Service (5th Cir. 1971), p.373

	-Jones Act and m&c recovery jurisdiction not does depend on where accident happens, but on nature of service and it relationship to operation of the vessel


a. Employees injured in car crash where employer supplied car and driver for off-duty transport to work- can recover, in course of employment


-Generally, courts service of the ship w/ course and scope of employment, which is a prereq. for Jones Act coverage

	Baker v. Ocean Systems, Inc (5th Cir. 1972), p.376

	-Man hurt in bar brawl while on call, but not getting paid and no obligation to report if he was called if not in course of employment
-Not entitled to m&c


-If on call, even if no reasonable expectation of being used, still in service of the ship if inured

-Service of ship normally equated with course and scope of employment (Jones Act requirement)- two not always synonymous 

-Right to recover m&c applies to illnesses that manifest themselves during employment even if not caused by employment, and to illness which caused symptoms during employment even if not diagnosed until after employment terminated

2. Unseaworthiness
-Owed to seaman, not passengers

-Seaworhty: Sound condition of the vessel enabling it to successfully meet all the varying conditions of sea, wind, and weather normally to be expected on the voyage.

	Colon v. Trinidad Corp. (SDNY 1960), p.419

	-Standard is not perfection, but reasonable fit, accidents happen


a. Seaman not absolutely entitled to a deck that is not slippery, is absolutely entitled to a deck that is not unreasonably slippery


	Vargas v. McNamara (1st Cir. 1979), p.420

	-Unseaworthiness is strict liability


a. Unseaworthiness- can arise from employment of unsafe method of work, i.e. not providing adequate equip for assigned task or not providing necessary safety equip, or inadequate crew members


b. Can have unseaworthiness without Jones Act neg


c. Duty of seaworthiness owed to seaman, not passengers


-Cleaning agent led to fumes which hard P’s respiratory system

-No negligence but could bring unseaworthiness claim

-Unseaworthiness can occur b/c operator fails to provide proper tools or equipment or b/c they’re defective

	Usner v.Luckenbach Overseas Corp. (US 1971), p.423

	-U is longshoreman injured y winch operator who lowered sling down too low


a. No unseaworthiness- do not hold owner liable for third party's single and wholly unforeseeable act of neg



1. U hit in head by third party neg, not due to fault of ship


b. Owner's liability for unseaworthiness extends to longshoremen- Cervi questions, can occur off ship


1. Cervi- general rule is longshoreman can bring neg claim, but not unseaworthiness


c. Unseaworthiness liability and neg liability distinct

-Unseaworthiness extends to longshoremen and injuries can occur off the vessel

-Difference b/w negligence and unseaworthiness claims

-Condition of the ship had nothing to do w/ injury, one time case of negligence

-Just negligence here


-FELA: Federal employees can’t sue, they have their own scheme to handle their claims, they cannot sue the gov’t

-Warranty of seaworthiness applies to seaman as well as equipment-standard is whether seaman was reasonably competent, but ship owner not liable for every drunken brawl


a. Seaman only has to show some scintilla of evidence to win

-Pleasure boat owners owe duty of seaworthiness- to seaman

-Esp vicious crewmember can render vessel unseaworthy- even if attack not unprovoked

-Comparative fault reduces recovery for unseaworthiness

3. Negligence and the Jones Act
-Seaman has same neg cause of action that railroad worker has under FELA

-46 App. U.S.C. § 688 (Jones Act) - A seaman injured in the course of employment or, if the seaman dies from the injury, the personal representative of the seaman may elect to bring a civil action at law, with the right of trial by jury, against the employer. Laws of the United States regulating recovery for personal injury to, or death of, a railway employee apply to an action under this section.
	Johansen v. US (US 1952), p.428

	- Federal Employment Compensation Act is exclusive remedy for civilian seaman on public vessels


	Volyrakis v. Isabelle (5th Cir. 1982), p.429

	-Jones Act requires employee-employer relationship for liability


a. Can be employer and not own ship- if exercise sufficient control


	Gaustreax v. Scurlock Marine, Inc. (5th Cir. 1997), p.430

	-About standard of care applicable to seaman to show whether reached necessary level of neg for contributory neg for Jones Act


a. Standard- act like reasonable seaman given the circumstances


b. If owner's neg even slight part of cause, causation prong satisfied- seaman's recovery diminished by own neg

c. For unseaworthiness- seaman must prove causation in fact by substantial factor standard


-Badly hurt by winch disaster

-Connection w/ In Peril here

-Claim for negligence and unseaworthiness

-Reasonable standard (ordinary prudence) for negligence, no slight negligence standard

	Kernan v. American Dredging Co. (US 1958), p.436

	-Basis of liability is violation 
of statutory duty without regard to whether injury caused was injury statute sought to guard against


-Even if injury isn’t what statute was meant to protect, employer still liable

	Consolidated Rail Corp. v. Gottshall (US 1994), p.441

	-Can only recover for 
negligent infliction of emotional distress if "injury" resulting from neg if you were within the zone of danger


	Hopson v. Texaco, Inc (US 1966), p.447

	-Two seaman ill in foreign port, fed law required getting them to consulate, master chose taxi service, driver crashed due to neg, one dead, one severely hurt


a. FELA makes employer liable for injuries neg inflicted on employees by "officers, agents, or employees"- expand scope of agent due to equitable impulse



1. Agent- person, under contract, during operational activities of employer



2. Jones Act incorporates FELA


b. Holding- getting men to consul part of operational activities as had to by law, master chose neg driver, so should bear that 
responsibility, employer liable under Jones Act


-If an employer violates any safety statute, then the employer is liable even w/o a showing of negligence.  Only where the employer violates a safety statute which was designed to protect employees does § 53 preclude consideration of the injured employee’s contributory negligence
	Tolar v. Kinsman Marine Transit Co. (6th Cir. 1980), p.452

	-Contributory neg requires evidence of some neg act by P other than knowledgeable acceptance of a dangerous situation


	Socony-Vacuum Oil Co. v. Smith (US 1939), p.453

	-Issue is whether assumption of risk bars Jones Act claim when injuries caused by defective appliance that employee had free choice to avoid using


a. Use comparative neg instead of assumption of risk


	Sanchez v. Loffland Bros. Co. (5th Cir. 1980), p.457

	-P may be able to estop D from citing missed SoL


a. Estoppel requirements- active misrepresentations to P about P's legal rights, must be so misleading as to cause P's failure to file suit

-No misrepresentations made to the P here, case fails b/c of SoL


-Cannot recover for emotional distress for inhaling asbestos if show no signs of disease

-Seaman's spouse cannot recover loss of consortium under Jones Act- can under unseaworthiness

-If employer hires independent contractor (IC) to use employees for employer's benefit then IC's neg imputed to employer- not if for IC's interest

-No contributory neg when seaman carrying out orders even if knows dangerous

-Jones Act and all other torts have 3 yr SoL from when action accrues


a. Time of event rule- when some injury discernable when tort occurs, applies if some obvi some latent


b. Discovery rule- applies when P sustains latent injury, accrues when p discovers or reasonably should discover both injury and its cause

-Laches- when P unreasonable in delay and prejudices d, claim will be barred as stale, even if no SoL, SoL creates presumption of laches
XIV. Worker Injuries: Maritime Workers and Others
A. LHWCA Coverage Beyond 3 Miles

-43 U.S.C. § 1333 (The Outer Continental Shelf Lands Act) extends LHWCA to the shelf
	Mills v. Director, Office of Workers’ Comp. (5th Cir. 1989), p.489

	-Mills tries to claim LHWCA is extended to Outer Continental Shelf Lands Act (OCSLA) for working on offshore platform while it is onshore


a. Situs requirement- have to actually be on Outer Continental Shelf to recover under OCSLA


b. Mills not covered by LHWCA because entire job was land based- not supporting a vessel in anyway


-Working on a rig onshore that is going to go to sea, injured 

-Compensation board found for him b/c but for operations on the outercontinental shelf, he wouldn’t have be injured

-Court finds that he needed to be on the OCS to recover

-Wasn’t covered under the LHWCA b/c he wasn’t supporting a vessel in any way

-That’s why proceeding is under state workers compensation statute

	Reynolds v. Ingalls Shipbuilding Div., Litton Sys., Inc (5th Cir. 1986), p.494

	-R did land based fitting work, but his employer contracted with Navy to do seaworthiness tests, so on ship, slipped on wet floor


a. Covered by LHWCA- being covered by this precludes Jones Act


-Slips on water on a ship

-Qualifies under LHWCA not Jones Act even though beyond 3 miles

-12 miles are territorial waters

-Third Circuit disagrees with Mills- allowed man injured in motorcycle accident on way to helicopter to go to rig could recover LHWCA extended via OSCLA because "but for" traveling to rig, no injuries

-Territorial waters of US declared to be 24 miles from shore- Cervi says only 12 for most purposes


B. LHWCA Coverage within 3 miles

	Northeast Marine Terminal v. Caputo (US 1977), p.500

	-Two longshoremen in union, one slips on ice, one hurt rolling cheese dolly, both on dock

a. Two prong test- situs and status (scope of employment)


1. Have to be doing at least quasi-traditional maritime activity near or on navigable waters



2. Cong intended wide scope of situs- both covered under the Act

	The longshoremen were injured while working on the New York City waterfront on a pier and in an adjoining terminal customarily used for loading and unloading. They claimed entitlement to compensation under the LHWCA, 33 U.S.C.S. § 901 et seq. The employer argued that the longshoremen were not "employees" within the meaning of the LHWCA, 33 U.S.C.S. § 902(3) and that their injuries did not occur on the navigable waters of the United States, as required by 33 U.S.C.S. § 903(a). The Court interpreted the 1972 amendments to the LHWCA, 33 U.S.C.S. § 901 et seq., for the scope of coverage. The Court held that the definition of "navigable waters of the United States" included any adjoining pier, wharf, or any other area customarily used by an employer in loading, unloading, repairing, or building a vessel. The Court also held that an injured worker must be engaged in maritime employment. In the case at issue, the longshoremen satisfied the "status" test because they were engaged in maritime employment at the time of their injuries. Their injuries also clearly occurred on a covered "situs," on a pier and in an adjoining terminal.


-Issue is whether the situs test is meant 

-Question about what you do, so don’t need to be on the water

	Boudloche v. Howard Trucking Co., Inc. (5th Cir. 1980), p.510

	-B is trucker, 5% of work is unloading equipment onto a barge, hurts himself


a. Covered- do not need a substantial portion of work to satisfy status, just some part has to be maritime.  Just need some portion of work as an longshoreman, not a substantial portion


	Director, Office of Workers’ Comp. v. Perini Associates (US 1983), p.514

	The director claimed the employee was not required to show that his employment possessed a significant relationship to navigation or to commerce, when he was injured on navigable waters in course of employment, and that he would have been covered under the pre-1972 act. The Court noted that, prior to 1972 amendment, the act extended to employees who were injured in navigable waters in the course of employment without a further inquiry regardless of whether their employment had direct relation to navigation or commerce. Thus, the Court held that, based on pre-1972 act, the employee would had been covered and that the purposes of 1972 reform to the act was to raise amount of compensation available, to extend coverage to include certain contiguous land areas, to eliminate strict-liability and claims for indemnification, and to promulgate administrative reforms. Moreover, the 1972 amendment changed the situs looking to both situs and status of injury. Thus, there was no intent to withdraw coverage of act for those injured in navigable waters in course of employment.


	Texports Stevedore Co. v. Winchester (5th Cir. 1980), p.524

	-Work took P to many areas near docks, hit face on fork lift a few blocks from dock


a. "Adjoining area customarily used by employer"- Court takes broad view, basically if in neighborhood and some maritime activity going on



1. Perimeter of area defined by function


-The court said that the site has to have some nexus with the waterfront

-Final Result: Gear room not clearly outside the waterfront area so met the situs requirement for purposes of the LHWCA

	Hullinghorst Industries, Inc. v. Carroll (5th Cir. 1981), p.531

	-P considered "employee" within meaning of LHWCA even though worked for carpentry co and just built pier to allow workers to fix a machine used to load shops, P never did anything directly for any ship


a. employer falls within "employer" of LHWCA if any employee meets situs and status requirements

-Was engaged in maritime employment on navigable waters, should be counted under the Act


	Gaudet v. Exxon Corp. (5th Cir. 1977), p.533

	-Dependent P can recover pecuniary damages and loss of society for longshoreman, could not under DOHSA or Jones Act


-33 USC § 903- Covered Employee Situs

a. Disability or death covered if on navigable waters of US, or some adjacent structure, i.e. dock


b. If work at factory that builds small vessels, not covered, unless
1. Exceptions- comp payable to employee if factory 
received fed maritime subsidies, or if not covered by state workers' comp
-An employee injured while maintaining or repairing equipment essential to loading or unloading is "engaged in maritime employment" for purposes of coverage under LHWCA

-Courtesy van driver who drove execs around a dock and only occasionally drove longshoreman is not covered

-4th Cir has held that adjoining means touches water and adjoining area must be discrete shoreside structure or facility

-Foreman of harbor facility who had to get overtime workers dinner not covered when hit on a public highway 1.5 miles from facility and separated by residential neighborhood from nearest maritime terminal

XV. Wrongful Death and Survival Actions
A. Death on the High Seas Act

	Offshore Logistics, Inc. v. Tellentire (US 1986), p.663

	-Two men who work on platform die in helicopter crash 35 miles from shore


a. When DOHSA applies, state wrongful death law cannot be used


b. OSCLA applies fed law and not inconsistent state law-

	The company contended that DOHSA provided the exclusive remedy by which the survivors could have recovered against it for the wrongful death of their husbands. The Supreme Court reversed the decision of the appellate court and remanded for further proceedings. Because the fatalities underlying this suit did not arise from an accident in the area covered by the Outer Continental Shelf Lands Act, 43 U.S.C.S. § 1331 et seq., but rather occurred on the high seas, DOHSA controlled. Section 7 of DOHSA acted as a jurisdictional saving clause, and not as a guarantee of the applicability of state substantive law to wrongful deaths on the high seas. On that basis, it was determined that the relevant state wrongful death statutes were preempted by DOHSA where DOHSA applied.


	Miles v. Apex Marine Corp. (US 1990), p.670

	-Lewis T. stabbed to death by other crew member when ship docked


a. General maritime cause of action for wrongful death exists (when no DOHSA), but damages recoverable do not include loss of society


b. General maritime survival action cannot include recovery for decedent's lost future earnings- Jones Act survival limited to losses suffered during decedent's life


	Yamaha Motor Corp. v. Calhoun (US 1996), p.677

	-C jet-skiing, crashed, died


a. State law remains applicable in wrongful death cases of non-seaman/longshoremen in territorial waters


	Dooley v. Korean Airlines Co., Ltd. (US 1998), p.683

	-Plane crash


a. Because Cong chose not to authorize recovery for a decedent's pre-death pain and suffering through a survival action under DOHSA, and DOHSA applies, there is no general maritime survival action for such damages


-Death on the High Seas Act

a. 46 § 761- when death is caused by wrongful act/neg more than a marine league from states on the high seas, personal rep of decedent can bring suit for exclusive benefit of wife, husband, parent, child, or dependent relative against whoever would be liable if death had not occurred



1. Doesn’t include commercial flights within 12 nautical miles of a state

b. § 762- Can recover pecuniary losses, for flights more than 12 can also recover non-pecuniary



1. Non-pecuniary- loss of care, comfort, companionship


c. § 766- contributory neg does not bar, reduces damages

XVI. Marine Insurance
A. Governing Law
	Healy Tibbitts Construction Co. v. Foremost Ins. (Calif. 1979), p.690

	-When well-settled fed admiralty rule applies to marine ins, use that, otherwise use state law


a. Use fed choice of law - use law of state with most significant nexus to contract


1. Nexus- consider where policy issued, where delivered, where risk is located, which state has most significant relationship

-Marine insurance should be governed by federal admiralty law provided that there is a well-settled applicable federal statute.  Wilburn Boat.

-However, in the instant case there is no established rule dealing w/ a policy’s notice provision and with the D’s estoppel claim, therefore state law should apply


-Albany Ins. Co. (5th Cir. 1991)- factors to consider if apply fed:


a. Is fed rule "entrenched fed precedent"


b. State has legit and substantial interest in application of its law


c. State's rule materially different

d. Here, uberima fidei not firmly entrenched, so state- Circuits split

1. Uberima fidei- material misrepresentation invalidates policy regardless of whether misrepresentation affected destruction of insured property




a. Based on duty of utmost good faith

b. When insurer sends out application- insured has right to assume all relevant questions asked, do not need to disclose more

-Hull policy- protected against loss or damage to owner's vessel, not for damage to third parties


a. Collision and running down cl- coverage for % of liability to third parties

-P&I societies- collection of ship owners who bounded together in a mutual ins society to protect against what collision and running down did not, general liability ins still called P&I

-Shipper/consignee- responsible for cargo ins, if dispute over fault, ins pays the shipper/consignee goes after operator and refunds if wins

-Vessel operator- responsible for hull or P&I


a. P&I covers seaman, need other ins for workers

-If something ambiguous, construe against insurer

-Lloyd's- get a broker who gets a Lloyd's broker who negotiates with underwriters who rep syndicates of underwriters

B. First Party Insurance; Hull and Cargo 

-Insured must have insurable interest in prop and may warrant seaworthiness

	Shaver Transportation Co. v. Travellers Indemnitiy (D.Or. 1979), p.692

	Facts: Shaver, a barge company, contracted w/ Weyerhaeuser to transport caustic soda to its buyer, GATX.  Shaver arranged for marine insurance with Travellers, obtaining Free from Particular Average and standard perils provisions supplemented w/ specially to cover clause.  GATX refused delivery of the soda b/c it had been contaminated by tallow when Shaver loaded the soda into the barge (barge input lines hadn’t been thoroughly cleaned).

-Issue here is whether the losses incurred are the consequences of an insured event

-Under the Perils clause, the event is not covered (P’s try to argue jettison)

-Warehouse-to-warehouse clause also doesn’t apply b/c contamination occurred on board and contamination of cargo is not w/i the enumerated risks covered

-Inchmaree clause exists to expand the coverage of the policy beyond the perils provision.  So applies when a loss is due to error in navigation or mgmt of the vessel since the carrier is exempt from liability

       a) Doesn’t apply here b/c the contamination occurred in the handling/custody of the cargo

-Negligence clause provides coverage against losses due to enumerated perils caused by the unseaworthiness of the vessel, must show the barge was unseaworthy to recover here

         a) Nothing hints at unseaworthiness here

-No real general average situation here, and if it did, Shaver still couldn’t recover for failing to exercise due diligence regarding the input lines

	-W hired S, a barge co, to transport cargo to G, S contaminated, G would not accept, S had to get chem. salvage co to remove cargo as was slowly corroding ship, W lost value of cargo minus salvage; unusual here as deals with cargo ins which is usually a sub-specialty


a. None of ins policy cls covered the loss for S


1. Perils of sea cl- covers enumerated things, loss not due to jettison, but to contamination during loading



2. Free from particular average- forced disposition and sale is not jettison


3. Warehouse/Marine Extension, Shore Coverage- first two only extend peril of sea to new places, not new incidents, shore does not apply as contamination happened in intake lines, so not on shore



4. Extraordinary expenses- can only recover for losses that are insured perils


5. Inchmaree cl- expands protection to liability for fault or error in navigation, management of ship, or latent defects, not neg in caring for cargo


6. Neg cl- covers enumerated perils caused by unseaworthiness, ship unseaworthy, but not enumerated, would not have sank for a month



7. General average- can get if:


a. Ship, cargo, crew all exposed to common danger that is real and substantial




b. Voluntary sacrifice of part to benefit whole; and




c. Successful avoidance


d. Two classes- sacrifice of part to save whole, or extraordinary expenses incurred for joint benefit of ship and cargo


8. Jason cl- entitles shipowner to general average notwithstanding neg in creating situation, but must comply with due diligence to make vessel seaworthy


-Fireman's Fund Ins. (11th Cir. 2001)- 

a. "All risk" hull policy- once insured establishes apparently covered, insurer has burden to show exception applies


b. "Named perils"- insured has to show it is enumerated peril

-Thanh Long- typical marine ins dispute


a. Inchmaree cl- adds some things to peril cl



1. Neg of master- caveat of owner having to use due care



2. Latent defects in vessel itself

b. Here, owner violated implied duty of due care/seaworthiness, so no Inchmaree- did not have bilge alarm (also violated express cl to have), have to be seaworthy at inception

-Abandonment- cost of repairs greater than half value of vessel, insured can abandon as a total loss

-Scuttle- intentionally sink own ship to recover

-At beginning of hull policy, there is agreed value for vessel- total loss of vessel is worth agreed amount

C. Third Party Liability; P&I Policy 
-P&I covers death, injury, collision damage to other vessels and certain shoreside installations, cost of wreck removal, and loss of cargo

	Crown Zellerbach v. Ingram (5th Cir. 1986), p.700

	-Question here is whether the P&I underwriter is liable in excess of the assured shipowner’s admitted limited liability

    a) Hold that that is not the case and overrule Nebel Towing
-It is fair for the insurance policy to only pay 100% of the assured’s liability

	-Ins contract says that P&I policy to amount insured would be liable upon successfully maintaining limitation on liability


a. P&I cannot be liable in excess of an owner's limited liability - when policy itself limits recovery to such


 -"Other ins. cl"- when same incident covered by more than one policy


a. Estoppel cl- policy does not apply


b. Excess cl- will pay damages over those covered by other policy


c. Pro rata cl- will pay losses proportionate to % of available ins


d. Governed by state law- when both have escape, cts prorate

-Typically agent works for company and the broker works for you

-First party insurance is covering a loss by the insured

-3rd party insurance is protecting the policy holder from legal liability from a 3rd party

-There are P&I clubs where individual vessel owners group together and pool funds to deal with potential losses

-3 ways to insure that developed under maritime law: (1) Lloyd’s syndicate system, (2) Traditional stock companies, and (3) P&I clubs

-All-Risk policy is what we are most used to (different than Perils policy); says it cover everything but this and this, while a perils policy says it cover this and this but nothing else

-When you disagree with the insurance carrier about who is covered three outcomes: (1) Arbitration provision, (2) You sue them, or (3) They sue you for declaratory judgment

-Wilburn: Marine insurance rules should be resolved in state court unless there is an entrenched federal precedent


a) Basically just restated in Healy Tibbbitts
-General maritime law is the federally developed common law; no federal marine insurance statutes though there are many other federal marine statutes (British have a marine insurance statute)

-For a marine insurance problem you must: (1) Read the whole policy and (2) Figure out what law applies

 -For determining which state, look to the state with the most significant nexus (where was it signed?, etc)

-Uberrima fidei (doctrine of utmost good faith) – possibly could be voided if parties don’t deal in the utmost good faith (no undisclosed facts or misrepresentations)


a) A tough rule, in US depends on materiality/causality not the case in UK

-Most states’ law favor the insured and what their expectations were

-Inchmaree clause provides coverage for negligence and latent defects that Perils wouldn’t cover

-Scuttling incredibly hard to prove

-Marine Insurance uses “agree value” b/c they can be harder to value than other things

XVII. Sovereign Immunity
A. Federal Sovereign Immunity

	McCormick v. US (5th Cir. 1982), p.759

	-Minority view, M hits Army piling, waits 1.5 yrs to file with Army, Army sits on it till after SoL ran


a. SoL should have been tolled while matter before Army- here missed due to inducement or fraudulent concealment of d


1. Govt argues- Suits in Admiralty Act (SAA) is waiver of sovereign immunity, so SoL intended to be absolute limit on waiver


b. FTCA says if actionable under SAA, use SAA


c. Three waivers of sovereign immunity for torts- Public Vessels Act (PVA) and SAA 

for admiralty, and FTCA for non-maritime


-McMahon v. United States (1951)- SAA SoL is jurisdictional, generally not tolled by filing FTCA administrative claim with govt agency
-Suits in Admiralty Act- no US vessel shall be subject to seizure or arrest by judicial process in US for libel in personam, applies to commercial vessels, covers contract claims

a. § 742- Libel in Personam- if vessel or person could bring suit if privately owned or private, any appropriate non-injury proceeding in personam can be brought in DC 

b. § 743- Procedure in Cases of Libel in Personam- use law as if matter between private parties, can use principals of in rem proceeding if could invoke in rem if vessel or cargo was privately owned

c. § 745 Causes of Action- 2 yr SoL, remedy exclusive by later actions arising out of same subject matter


d. § 746- Exemptions and Limitations of Liability- US entitled to same as a private party

-Public Vessels Act- applies to public vessels used for public purpose, i.e. Navy or Coast Guard

a. § 781- libel in personam can be brought for damages caused by public vessel, and comp for towage and salvage services rendered to a public vessel

b. § 782- venue is DC where ship is, if ship outside territorial waters, then where p is, or any DC


c. § 783- if US brings suit, d can cross-libel or counterclaim

d. § 784- to subpoena officers or crew of public vessel, need approval of head of dept in charge of ship at time action arose, or master commanding officer at time of issuance

e. § 785- foreign national cannot sue unless their gov’t would let a US national sue in same situation


f. § 788- cannot create lien against public vessel


g. § 789- same exemptions and limitations on liability as private

-FTCA- requires filing administrative claim before filing suit, waiver to sovereign immunity has many exceptions, i.e. discretionary exception


a. SoL tolled while agency acts

b. Discretionary function- also applies to SAA and PVA, govt cannot be liable where gave agency discretion to do something and they exercise discretion neg and there is tort

1. Discretion- is there statute, reg, or even sometimes silence, granting agency discretion

2. conduct has to be susceptible to policy analysis- conduct of kind that you would evaluate, public policy would be best way to go




a. i.e. navigation aides- consider manpower, budget

-PVA and SAA both broad- if private would be liable, so would govt, generally both apply where regs not distinctly different


a. Usually do not toll SoL

-Fed govt can be liable for natural resource damages under fed law- states can sue, key is that someone has to own the resource


a. Private citizen can sue- must show trustee of the resources
-FTCA is basic waiver of sovereign immunity by the US for suits in tort


a) Excludes maritime matters

-Suits in Admiralty Act (SAA) and Public Vessels Act (PVA) are what applies for admiralty suits in tort against the US


a) The two are different and much broader then FTCA


b) Generally they state that if a private ship owner would be liable so can the gov’t

-The reason for two is mostly an historical accident

-Reciprocity Requirement (PVA): If a foreign national wants to bring tort suit, can only do so if their foreign gov’t would allow a US citizen to do the same 

-Statute of limitations are applied differently in the FTCA than under the SAA and PVA

-Holding in McCormick is the minority view: allowed tolling even after the 2yrs had passed

-Discretionary Function Exception, adopts FTCA exception and applies to SAA
B. State and Local Governmental Immunity
-11th Am bars suits against state in fed court, unless state violates the 14th

a. Cong cannot subject non-consenting state to suit for damages in state's own court- can be in other states' courts
XVIII. Other Salvage

A. Pure Salvage

-The Sabine (1879)- salvage compensation is allowed to person who voluntarily saves a ship/cargo from marine peril

a. Three elements of valid salvage claim- marine peril, voluntariness (if not contracted), and some degree of success


b. Suit can be in personam or in rem

-Phelan v. Minges (Mass. 1959)- ship has to be in real peril

a. Real peril- does not need to be imminent or absolute, but at time of service must be reasonable apprehension of injury or 
damage


b. No peril when no longer drifting- Cervi thinks stupid

-Historic Aircraft Recovery Corp. (Maine 2003)- Two war planes crash in lake, no admiralty as non-navigable and flying planes no traditional maritime activity, so no salvage claim

-The Odenwald (PR 1947)- ship trying to break US blockade, mislabeled itself (no effect on jurisdiction), Germans try to scuttle, crews of ships save, take to PR


a. Salvage can be forced on the unwilling- if ship in peril


b. Both crew and US can recover salvage reward
-Margate Shipping Co. v. J.A. Orgeron (5th Cir. 1998)- In Peril, oil tanker takes big risk to save barge with space shuttle oil tank on it


a. value of property saved one of most important factors


b. can consider environmental factors- oil tanker would be liable for oil spill


c. Use replacement value formula to determine value

-Semco Salvage (Eng. 1997)- special comp for environmental salvage calculated based on salvor's expenses

a. Process- salvage award assessed, if special comp is more, ship owner pays, if special comp is less, covered by award


b "Expenses"- just actual expenses, no margin for profit

B. Salvage-Like Services
- The Elfrida (1898)- salvor contracted to salvage, did work much more quickly than anticipated

a. owner cannot reduce amount paid if unreasonable, only if unconscionable

-Flagship Marine Servs., Inc. v. Belcher Towing Co. (11th Cir. 1992)- salvage co had previous relationship with ship on normal flat rate, says will talk about price after help, chaotic situation

a. nothing short of contract will generally prevent salvage, but here, prior relationship and language implied prior agreement 

-Peninsular & Oriental v. Overseas Oil Carriers (2d Cir. 1977)- old guy on ship has heart problems, radio for help, ship with full surgery room responds, wants cost of oil

a. When someone other than the injured calls for help (here court considers employee third party, Cervi disagrees)- have to 
pay for reasonable costs of rescuer 


b. Generally no reward for life salvage- unless saving salvor in a 




salvage operation

-Hener v. United States (NY 1981)- barge drops a lot of silver, owner recovers 85%, here salvage law applies to people who come later


a. Finds- if you find something that is abandoned, it is yours


b. Salvage- rescuing something for which there remains an owner

C. Historic Shipwrecks

-The Central America I (4th Cir. 1992)- underwriters pay out owners for lost gold from wreck, so now they own


a. abandonment needs to be proved by clear and convincing 


b. Courts prefer salvage to finds- encourages preservation

-The Central America II (4th Cir. 1995)- salvor salvaged treasure from shipwreck, took great care to preserve its integrity


a. Rejects moiety rule that salvor always got only 50%


b. Gold is not less imperiled at bottom of sea as whole value of gold is possessing it


c. Ok to use expenses and opportunity cost to calculate reward


d. Preserving historic value is added factor to Blackwell- here
e. Marketing rule- normally let people do with their % what they want, but because salvor entitled to 90% of amount gotten by sale and sale so large it could affect market, ok to let him control whole sale

-The Titanic I (4th Cir. 1999)- 
a. Jurisdiction over wreck on high seas- legal fiction that if bring piece into court, has it over whole vessel



1. Not exclusive- all other courts with interest could do same

b. Because salvage rights are well recognized in general maritime and globally- salvor should be paid, letting tourists go might discourage salvors

-The Titanic II (4th Cir. 2002)- just because a salvor takes property from 



a Ship does not make it the owner, still just salvor


b. Might award title if value of all property less than salvage award- not case here

-The Brother Jonathan (1998)- Cal tries to block salvor from taking possession of ship as claims it is owner under fed and state statute

a. Court finds Cal. did not prove interest in ship and fed statute preempts state- because Cal. cannot show possessory interest in ship it cannot invoke 11th to get out o jurisdiction



1. 11th- Cal says citizen suing state, so admiralty no apply

-International Aircraft Recovery (11th Cir. 2004)- even though Navy employees encouraged salvors to salvage some things, because a letter of Navy said it still owned, no affirmative act of abandonment, so gov’t has all rights
Limitation and Oil Pollution Claims
-Under the Oil Pollution Act of 1990 (OPA), shipowners can limit liability for removal costs and damages arising under the OPA.  Metlife Capital Corp (1st Cir. 1997).
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