AGENCY ATTACK SHEET
Third party sues P

(1) AGENCY RXSHIP
A.  Prove agency rxship: some of the 3

(1) primarily on behalf of (Carrier, parent-sub?)

(2) P exercises control or has right of control (over details) (GE, Cargill)

(3) consent (implied by conduct? unintentional agency rxship?) – P manifests intent & A consents
B.  ALT RXSHIP instead?
TEST = Is the actor/would-be agent acting primarily for own benefit or for benefit of other party/would-be principal when acting under the arrangement between the parties?  R2d 14(J) – adverse interests?
(1) buyer-seller (but see GE) or bailor/bailee
(2) creditor-debtor (but see Cargill)

C.  Unintended agency rxship – has alt rxship become something more, an agency rxship?  (Cargill)

      TEST = seller or creditor exerting MORE CONTROL than usu. seller or creditor?
      TEST = can you say the would-be-agent is working PRIMARILY FBO would-be-principal?  Or are ints ADVERSE?
(2) P’s DIRECT LIABILITY for P’s own negligence?  (Ex/negligent oversight, negligent supervision, negligent hiring)

(3) P’s VICARIOUS LIABILITY FOR TORTIOUS ACTS BY A:  Vicarious liability:  SL applies if: CONTROL + SOE
a. Master servant, not IC (CONTROL) <AGENCY RXSHIP plus>
A1.  Prove that P-A have master-servant/e’er-e’ee rxship and NOT just an IC.  CONTROL

(1) TEST = CONTROL.  R2d 2 uses master-servant/R3d 7.07 uses e’er/e’ee as terms of art

(2) An Agent can be either servant/e’ee OR IC.  Depends on level of control.  

(3) A Principal can be master or just a principal.  Depends on level of control.
Old Test – Restatement 220 Factors (Kane Carpet)
Modern Factors – IRS withholding, exclusivity of rxship, fringe benefits
A2.  In alternative, if not servant, if IC, then exception to IC rule applies so P is liable IF 3d pty shows:
(1) Inherently dangerous

(2) Negligent selection of IC (direct liability?)
(3) Nondelegable duty (public policy args) ( P is liable even if IC (e.g., process server case)
b. SOE (NEXUS)

B.  2 types of conduct:
      UNINTENTIONAL TORTS/NEGLIGENT ACTS TEST:  

(1) E’ee’s conduct is of general kind hired to perform,

(2) Substantially w/i hours & ordinary spatial boundaries of e’ment, 

(3) Motivated at least in part by purpose to serve e’er
Outside SOE – Frolic, coming/going, dual purpose if business purpose “purely incidental” to personal errand, horseplay, lunchbreak
W/i SOE – Detour, drink & drive from pty at work 
Borderline – Dual purpose errands, professionals on call 24-7
INTENTIONAL TORTS TEST:  (judgment call)
(1) Old test = Motive 228(c)(1)

(2) New test = FOS of conduct (FOS MEANS: Was e’ee’s conduct so unFOS (so unusual or startling) as to make it unfair to charge e’er with liability/include loss in costs of doing business?  Look at NEXUS between conduct and job hired to perform.  Enterprise liability – should this be a cost of doing business?)
C.  Servant/e’ee is personally liable for his own wrongdoing even when acting on behalf of P.  R3d 7.01

        c.  Ratification

(4) P’s K-LIABILITY:  Try to show that A had authority to act in order to hold P liable
a. Step 1:  Authority

i. Actual (express or implied)
TEST (implied) = 3d pty has authority to do what is RXABLY NECESSARY (~ incidental)
ii. APPARENT (estoppel+) 
TEST = P’s manifestations of auth. & whether 3d pty would rxably believe A had authority to enter into K
(1) 3d pty SUBJECTIVELY believed that A had authority
(2) 3d pty’s belief is OBJECTIVELY rxable – based on OBJECTIVE MANIFESTATIONS by P

1. FACTORS:  A’s position in company, industry custom or prior history with A or company, type of K, locale & local custom, rebuttable presumption wrt answering phone at biz, P’s checks or invoices obj. rxable/P’s consent or ratification, P’s delivery of goods/cashing checks suggests obj. rxable/P’s consent or ratification
2. Not usu. rxable in extraordinary Ks
* Lingering apparent authority problem.
iii. (Inherent) – less accepted (A acted w/i usual scope of authority as A, 3d pty rxably believed AND 3d pty had NO NOTICE to contrary)

b. Step 2:  Ratification

c. Step 3:  IF A LACKED AUTHORITY ( See Unauthorized Transactions below
d. Step 4:  Remedy:  K enforceable for ANY type of authority (except possibly estoppel)
(5) A’s PERSONAL LIABILITY FOR SAME CONDUCT
a. Authorized transactions ( A is probably personally liable unless fully disclosed P.
(1) Intentionally undisclosed P ( A is liable as pty to K
(2) Unintentionally undisclosed P ( A is liable unless A can show both: 
disclosure of P to 3d pty and intention of pties NOT to impose personal liability on A.
(3) Disclosed P ( Presumption that A is NOT personally liable.  
      Rebutted if either written in K that A personally bound or A lacked authority (see Unauthorized transactions).  
(4) Partially disclosed P ( A liable as pty to K unless otherwise agreed in K.
b. Unauthorized transactions ( Breach of implied warranty of authority ( A is liable as pty to K
c. Remedy:  Make whole 3d pty, not on K

P sues A

(1) Breach of duty of CARE – objective std (person of ord skill in that line of work), unless held self as expert (subjective std)

(2) Breach of duty of DISCLOSURE – A has duty to disclose to P any (1) of A’s conflicts of interest and (2) material info to P

a. Material = likely to affect P’s judgment

(3) Breach of duty of LOYALTY – duty to act in P’s best ints, scope may depend on A’s position

a. W/o agmt:

i. During employment: self-dealing (corp opportunity), misuse of trade secrets, disclosure of TS

ii. Post-employment: misuse of trade secrets, disclosure of TS – usu. allowed to compete unless fair & rxable to place some limits on your ability to compete 

b. W/agmt: ALL depends on terms of agmt, except that (1) during employment may imply noncompete & (2) post-employment any noncompete agmt subject to RXABLENESS test.  If not rxable, usu. stike whole provision.

c. Noncompete seems fair/rxable if: you are a really unique e’ee, especially skilled, owe training to former e’er // not-fair/rxable if: you are unskilled e’ee,  

(4) Trade secret = data that gives e’er COMPETITIVE ADVANTAGE (lists (if lots of wk to compile), R&D, other proprietary info)
(5) Remedies: Depends on industry, circs, etc.  One option:  P can force A to disgorge profits from K w/3d pty

	
	Nondisclosure 
(trade secrets, in competition or for injury of P) R3d 8.05
	Nonuse 
(misappropriate TSs) R3d 8.05
	Noncompete

(competing firm)

	Agmt – express commitment
	During employmt – agmt?

After employmt – agmt?

(scope of protection depends on agmt)
	During employmt – agmt?

After employmt – agmt?

(scope of protection depends on agmt)
	During employmt – implied (corporate opportunity doctrine)
After employmt – agmt?

Subject to RXABLENESS TEST

	No agmt – implied duties
	During employmt – implied

After employmt – implied

(protects only TRADE SECRETS & data giving e’er COMPETITIVE ADVANTAGE, exempts general knowledge)
	During employmt – implied

After employmt – implied

(protects from misapprop. of TRADE SECRETS & data giving COMPETITIVE ADVANTAGE, exempts general knowledge)
	During employmt – implied
(corporate opportunity doctrine)
After employmt – allowed as long as FAIR
(ct may protect customer lists and enjoin solicitation of those customers, but won’t forbid competing business, unless you set up entirely while on payroll)


A sues P

(1) Default rule:  P’s duties to A (implied by law, but SUBJECT to agreement)
(a) to indemnify A; 
(b) to compensate A;
(c) to exercise due care
RULE:  Agreement can alter P’s duties to A
REM:  Test is usu. WHAT WERE THE RXABLE EXPECTATIONS of the PTIES?
(2) Breach of duty to reimburse: RXABLE EXPECTATIONS of the pties
Flexible, but depends on:  (a) nature of pties rxship (proximaty, industry custom, ICs/e’ees) AND (b) nature of expense (FOS of expense, rxableness/excessiveness of amount)

(3) Breach of duty to compensate: K usu. specifies otherwise implied from conduct or past conduct
P obligated if (1) unjust enrichment or (2) P’s bad faith termination of A and A’s pmt contingent on results
P NOT obligated to compensate subagent unless lots of direct contact with sub.
(4) Breach of duty of due care: safe work environment.  Considered nondelegable.  Old rule – fellow servant rule.  New rule – workers comp statutes.  Not protected if IC.  

(5) Remedy:  Money damages

Lawyers:  

(1) Taking clients from old firm?  Agent’s duty of loyalty to P firm employer.  

a. Usu. OK to inform CLs, but cannot actively solicit, esp. when still at old job.

b. Not OK to make form letters for CLs to discharge old firm.  

c. Cannot abuse confidential rxship with old firm to harm old firm.  

d. Entitled to compete with old firm but cannot take confidential info and cannot try to injure old firm on way out.  

(2) Exercise of care in service of process?  Held to be a nondelegable duty (Kleeman)

a. Somewhat arbitrary, but based on importance of the task, relative sophistication of attny/CL, and CL’s rxable reliance

b. Limited to narrow serice of process, instituting action

(3) Lawyer may be liable to 3d pty litigation services providers as agent of CL P even though P is disclosed UNLESS lawyer offers disclaimer.  (Copp)  Split authority, but trend toward imposing liability on lawyers.  

a. Breskin law firm hires expert Copp for a trial on behalf of a client.  Held – law firm liable b/c primary responsibility for making it clear that the attny acts in an agency capacity with no personal liability rests on the attny.  3d pties may be rxably mislead if attny doesn’t specifically disclaim liability.  RSNG = attny’s reputation wrt 3d pties & expectation that attny acts as guarantor or surety for CL.  TREND = to hold lawyers liable, but jurisdictions are split.  RULE:  Attny owes expert or other 3d pty litigation services provider a disclaimer of liability otherwise liable.  

General Partnerships Overview

(1) Governing law: UPA v. RUPA – default rules, which can ALWAYS be varied by agreement of pties – except for taxation and liability

(2) Unlimited liability

(3) No double taxation

GPs

(1) Attribute of co-ownership distinguishes pship from mere agency rxship, they each have power to control

(2) Shift from aggregate to entity theory

a. Old Rule:  considered partnership to be separate individuals – aggregate

b. New Rule:  movement toward entity theory – piecemeal – some issues still reflect aggregate theory (taxes)

c. UPA – aggregate // RUPA – moves toward entity – huge change from UPA to RUPA (RUPA § 501)
UPA § 25 – partners are co-owners as “tenants in partnership” ( RUPA abolishes TIP
i. UPA § 25 – “tenant in partnership” – equal right to possess specific pship property for pship purposes but no right to possess it for nonpship purposes w/o consent of partners; cannot assign right in specific property – can only assign interest in partnership property considered as a whole, the right to a portion of the pship’s profits (valid assignment)

1. A partner’s interest in pship is his share of the PROFITS & SURPLUS UPA § 26

2. Assignment – ok to assign but the assignee is limited to share of profits & surplus & any control of original partner assignor does not transfer to assignee.  LIMITED ASSIGNMENT, limited to distributions UPA § 27

3. Involuntary assignment allowed (garnishment) UPA § 28
ii. RUPA § 501 – Partner is not a co-owner of pship property and has no interest in pship property.  ABOLISHES UPA § 25(1)’s concept of “tenants in partnership” & reflects adoption of entity theory.  Pship property is owned by the entity & NOT by the individual partners.  DIFFERS from UPA.

1. Assignment – ok to assign/transfer interest, but limited to partner’s share of profits & losses & right to receive distributions.  RUPA §§ 502, 503.  SAME as UPA.

2. Involuntary assignment allowed (garnishment).  RUPA § 504.  SAME as UPA.

3. ASSIGNMENT = same under UPA & RUPA – does NOT dissolve pship

d. Goal of states has been to avoid the Fairway Development result where ins co disclaims insurance b/c one of partners changed (aggregate theory problem)

(3) Express v. implied GPs

a. A pship is an association of two or more persons to carry on as co-owners of a business for profit.  UPA § 6(a), RUPA codifies judicial inter of UPA, adding – regardless of whether intent is to form a pship RUPA § 202(a)
b. Express – pship agmt

c. Implied/informal – 
(1) Sharing PROFITS (aka NET RETURNS) creates presumption of partnership (contrast – sharing of gross returns, debt installment pmts, interest on loan) (RUPA calls it a presumption (§ 202(c)(3)), UPA says prima facie evidence).
(2) Shared control
(3) Joint ownership
(4) Property
a. UPA:  All property oribinally grough into the pship or subsequently acquired by purchase or otherwise, on account of pship, is pship property (ambiguous “on account of pship”) UPA § 8(1)

b. Unless contrary intention appears, pship prop acquired w/pship funds is pship property UPA § 8(2)

c. RUPA §§ 203, 204 – SAME

(5) Authority and decisionmaking
a. Equality of control in decisionmaking unless otherwise agreed. Unanimous vote required for:  admitting new partner

b. By virtue of status as partner, you have apparent authority in ordinary course of business transactions – “business of the kind carried on by the pship.”  RUPA § 301(1) = UPA

c. Apparent authority:  YES as long as within daily business of pship.  Every partner is an agent of the pship for biz purposes and every act of 1 partner which is apparently for the business binds pship, UNLESS the partner so acting has no authority to act for the pship in the particular matter, and the person with whom he is dealing has knowledge of the fact that he has no such authority.  UPA § 9(1) = RUPA § 301(1).  Need all partners to assign pship to trust for creditors, dispose of goodwill, anything else that makes it impossible to carry on business

d. If not in ordinary course of business, then only binds pship IF authorized by the other partners.  RUPA § 301(2)

e. RUPA § 303, 304 – can file a stmt of authority or denial of authority

(6) Rxship between power and profits
a. UPA § 18, RUPA § 401 – basically the same
b. Default rule:  Each partner has TOTAL EQUALITY in profits and losses, regardless of their initial capital contribution (unless modified by agmt) (RUPA § 401(b)), and TOTAL EQUALITY in mgmt & conduct of business (RUPA § 401(f)).  Important to recognize that share in P/L & mgmt is NOT dictated by % ownership/contributions/expertise/etc.

c. Apparent authority:  RUPA § 301 – any act of partner in regular course of business binds the partnership
OR under RUPA – statement of authority can be filed with SOS.

i. Dissociated partners – RUPA – dissociated partner has no actual authority § 401, but may have apparent § 301

(7) Creditors rights against partners and partnership

a. UPA:  majority rule:  creditor can simultaneously go after partnership assets and partners assets.  

b. UPA:  minority rule:  creditor has to exhaust partnership assets first and only then afterwards go after the individual assets.  

c. RUPA § 306 adopts MINORITY RULE.  You can simultaneously go against BOTH p’ship and Ps individually but in enforcing a judgment you have to exhaust p’ship assets first.  § 307(d)
(8) Dissociation and dissolution
a. UPA – dissolution when partner leaves – UPA § 29, 31 – dissolution = change in relation of partners caused by any partner ceasing to be associated in carrying on of the biz, as distinguished from winding up
i. UPA § 38 – when one partner leaves, triggers windup UNLESS in pship agmt
b. RUPA adds dissociation option – RUPA §§ 601-701 = dissociation, RUPA § 801 = dissolution
i. RUPA § 601 – dissociation = when a partner leaves, dies or transfers his interests

1. RUPA § 701 – dissociation when NO windup (§ 603) ( requires buyout by partnership

2. RUPA § 801 – dissociation with windup (§ 603) ( dissolution

ii. RUPA § 802 – dissolution
c. RUPA dramatically changes the law governing breakups and dissolution.  Comment to RUPA 601.
i. An entirely new concept dissociation is used in RUPA in lieu of the UPA term dissolution to denote the change in the rxship caused by a partner ceasing to be associate in the carrying on of business.  Dissolution is retained but with an entirely different meaning.  
ii. Under RUPA, unlike UPA, the dissociation of a partner does not necessarily cause the dissolution & winding up of a partnership.  § 801 identifies the situations in which the dissociation of a partner causes the winding up of a business.  § 701 provides that in all other situations there is a buyout of the partner’s interest rather than a windup of the partnership business.  In those other situations, the partnership entity continues, unaffected by the partner’s dissociation.  
iii. A dissociated partner remains a partner for some purposes and still has some residual rights, duties, powers & liabilities.  So useful to think of him as a former partner for some purposes and as a partner for other purposes.  
iv. Deseased partner’s interest will pass to his estate & be bought out under RUPA § 701.
d. Under both UPA & RUPA:
i. Both:  partner may withdraw even if pship agmt says you cannot withdraw.  RUPA § 602, implicit in UPA § 31(2) – considered wrongful dissociation & may expose partner to damages and prevent him from sharing in winding up of business
ii. Upon dissociation or dissolution under RUPA or dissolution under UPA: terminates right to participate in mgmt, terminates duty not to compete
1. BUT, if dissociating partner takes any clients of firm with him in ongoing transactions, must ACCOUNT to the partnership for fees collected on those transactions
e. RUPA § 701 – requires buyout of dissociated partner’s interest at buyout price specified in pship agmt or § 701(b) – the partner’s proportionate share of the liquidation value
i. Liability of dissociate partner – § 703 – dissociated partner may still be liable for pship obligation incurred before dissociation, but not obligations incurred after dissociation – dissociated partner may make agmt with pship & pship creditors to be released from liability; § 702(b) – liable for damage to pship

ii. Liability of dissociated pship – § 702(a) – dissociated pship may still be liable for former partner’s acts for up to 2 years if 3d pty rxably assumed dissociated partner was still a partner, UNLESS it makes it clear that partner is no longer part of pship – notice of dissociation/constructive notice to 3d pties § 704.  APPARENT AUTHORITY of a dissociated partner continues for 3 years under § 702(a) (§ 301).
(9) Termination
a. UPA & RUPA – unless otherwise agreed, a court will have you split the profits.  

b. 3 scenarios

c. Agreement that extinguished the duty to the old firm immediately can terminate your rights to proportion of profits & terminate old firm’s right to profits of transactions you take with you.  

LLPs

RULE:  Must renew status as LLP or you lose the limited liability.

Limited liability, Easy to convert

Partial shield

Only protected you against VL of other partners

Liable for obligations of p’ship (loans, Ks, etc.)

Never protected from own negligence or fault

Full shield 
Protected you against VL of other partners

Protected from obligations of p’ship (loans, Ks, etc.) – RUPA § 306(c)
Never protected from own negligence or fault

Supervisory responsibility:  Unclear – it depends on the state and other factors.  

RUPA § 306 – no comparable provision in UPA, but some states stuck with UPA have specifically amended wrt LLPs.

Governing law: UPA (1916) & RUPA (1997)
LPs

Limited liability for limited partners, unlimited liability for general partners

But then general partner insulates himself from liability by incorporating or forming as LLC

If limited partner finds out he is a general partner:

If you believe you are a LP but learn there is a mistake and you are a GP or a regular partner…  Then RULPA requires you to have mistake corrected OR withdraw from p’ship and renounce your interest.  § 304.

TREND:  Limited partners can have control without necessarily exposing selves to liability.

Old Rule:  § 7 of ULPA (1916) applied – no liability unless he takes part in the control of the business – litigation over “control”
New Rule:  RULPA § 303 (1985) version – safe harbor exceptions were huge but pretended like control was still an issue

Newest Rule:  RE-RULPA § 303: A limited partner is never liable even if they participate in control of limited partnership.  

Governing law:  ULPA (1916); RULPA (1976 with 1985 amdmts); Delinking: RE-RULPA in 2001 finally delinks LP from GP Act (UPA).  

LLCs

Limited liability

