AGENCY LAW

PART I – AGENCY LIABILITY

I. AGENCY RXSHIP
Restatement of Agency 2d 1958

Restatement of Agency 3d 2006 – no impact yet

Proving existence of agency rxhip (R2d 1/R3d 1.01)
(1) on behalf of – agent is acting on behalf of & for principal (PRIMARILY for P’s BENEFIT)
(fast food restaurant not agent of mall b/c restaurant not acting primarily FBO mall but for itself)
(2) control – agent is subject to principal’s control
(seems to depend on equities of case, case-by-case inquiry into control/subservience)
(3) mutual consent – parties consent to rxship (consent may be EXPRESS or IMPLIED from conduct)
(parties may not even realize they have created an agency rxship)
Rule – all 3 NOT req’d to show agency rxship

Consequences – b/c agency liability is SL, everything hinges on whether agency rxship exists

Proof of agency – Q of fact (unless no GIMF and JML/SJ is appropriate)

Ex/Agency:  Dubious holding of agency where repairmain offers to get rebate for old water heater on basis of elmt 1 (on behalf of) (Carrier) – W criticizes decision

No agency:  Friend recommends a financial planner who gives bad tax advice (Violette)

R3d 1.01 = Agency is the fiduciary rxship that arises when one person (P) manifests assent to another person (A) that the A shall act on the P’s behalf and subject to the P’s control, and the agent manifests assent or otherwise consents to act.  

Risks & benefits

(1) facilitates business to let A act on P’s behalf

(2) but opens P up to potential tort & K liability for acts of A

.:. Lots of litigation wrt whether someone is an agent, in order to impose liability on P ($)

Alternative rxships:  Non-agency rxships and unintended agency rxships
TEST = Is the actor/would-be agent acting primarily for own benefit or for benefit of other party/would-be principal when acting under the arrangement between the parties?  R2d 14(J)

(1) Buyer-seller usu. ≠ agency rxship
BUT it can become something more when seller exercises CONTROL
a. See, e.g., GE – GE argued that it was principal (seller) and that under its distribution model its consignors (buyers) were its agents in order to vertically integrate, fix resale prices retailers could charge (vertical MPF/resale price maintenance), and at the same time comply with antitrust law that prohibited resale price maintenance unless distributors were “genuine agents” of P (Colgate Doctrine).  Held – agency rxship because GE exercised lots of CONTROL (but retailers bore some risk of loss and were working for own benefit, to make $, and not necessarily primarily for benefit of GE) 
b. Buyer-seller factors = seller receives fixed price from buyer no matter what buyer’s resale price, title to property, and he has independent business in buying & selling similar goods.  R2d 14(K)
(2) Creditor-debtor usu. ≠ agency rxship
BUT it can become something more when creditor exercises CONTROL
a. See, e.g., Cargill – Cargill started to exercise so much CONTROL over its debtor farm equip sales company that it became PRINCIPAL and would be liable for its agent’s (debtor’s) conduct.  Held – agency rxship because of TOTALITY OF CIRCS indicate that CREDITOR had taken CONTROL of debtor.  Existence of agency rxship can be shown by course of dealing between two pties & not determinative what the pties actually called the rxship.  Consent manifested from creditor ordering debtor what to do.  
b. RULE:  A creditor who assumes control of his debtor’s business may become liable for the acts of the debtor in cnxn w/the business.  Mere veto pwr not enough.  But mgmt of debtor’s business, directing what Ks debtor can make, then creditor becomes P.  R2d 14(O).  Banks are more likely to be financiers and not as likely to get mixed up in operations to become a P; Cargill was in same line of biz as A.
c. Control (agency) factors = constant recommendations, rt of 1st refusal, rt to block big Ks or issuance of dividends, rt to audit premises, involvement in inventory and officers issues, providing forms and guidance, financing purchases and rt to discontinue financing.
(3) Other rxships that can be transformed into agency rxships
a. Bailment – if you loan someone your mower to mow your own lawn ( agency rxship

b. Franchise – although franchisees aren’t acting primarily on behalf of franchisors, trend toward recognition of agency rxship on basis of APPARENT AGENCY and ESTOPPEL (franchisors have been protected, but customers don’t imagine that hotels in hotel chain are all independent businesses and they RELY on name of franchisor)

c. Marriage – agency rxship may develop if you live together – ct will consider totality of circs
d. Joint/co-owners – not alone enough to est. agency

e. LL/tenant – not alone enough to est. agency

f. Directors of corp – not alone enough to est. agency

g. Parent-sub – 3d pties can sue parent corp by either (1) piercing corporate veil (alter ego or mere instrument) OR (2) proving agency rxship (works IFF sub is set up primarily FBO parent)

h. CONTRAST:  Emp’ee is classic agent of emp’er – and emp’ee is charged with acting primarily FBO emp’er – ASK whether pties have common/identical interest or may be adverse
II. PRINCIPAL’s LIABILITY TO AGENTS AND SUBAGENTS
A default rule:  P’s duties to A (implied by law, but SUBJECT to agreement)

(1) to indemnify A

(2) to compensate A

(3) to exercise due care

RULE:  Agreement can alter P’s duties to A

REM:  Test is usu. WHAT WERE THE RXABLE EXPECTATIONS of the PTIES?

Duty to indemnify & exonerate A:

(1) express commitment to pay A’s expenses

(2) implied commitment to pay A’s expenses
TEST:  P has duty to reimburse A for expenses where that is the RXABLE EXPECTATIONS of the pties
           Flexible, but depends on:  
(a) nature of pties rxship (proximaty, industry custom, ICs/e’ees) AND 
(b) nature of expense (FOS of expense, rxableness/excessiveness of amount)
(3) subagent – as general rule, P not liable to subagent, sub must go to agent

(4) INDEMNIFICATION:  Consider whether S’s action was w/i scope of agent’s authority
- LIM:  A’s misconduct – P’s duty to indemnify does NOT extend to A’s NEGLIGENCE, ILLEGAL ACTS, or other wrongful acts

- Consider industry custom

- REM:  ICs bear their own risks of loss.

P’s duty to pay expenses

Usu. reimbursable – emp’ee
Usu. not reimbursable – IC
Probably need to seek express authority for reimbursement – real estate agent, lawyer
TEST:  P has duty to reimburse A for expenses where that is the RXABLE EXPECTATIONS of the pties

Flexible, but depends on:  
(a) nature of pties rxship (proximaty, industry custom, ICs/e’ees) AND 
(b) nature of expense (FOS of expense, rxableness/excessiveness of amount)


Consider whether incurring expenses was w/i scope of agent’s authority

Duty to compensate:

(1) usu. laid out by agmt in express K
(2) implied K (implied from conduct of parties, past conduct, etc.)  

- pmt (unjust enrichment) is rare but may be required if (a) you requested help and (b) the job done for you is very intensive (RXABLE EXPECTATIONS of pties). 

- BAD FAITH BY P:  if P fires A when compensation depends on A’s completion/results, if right before A finishes, and if in bad faith, P must pay A as if A completed.  R2d 454
P’s duty to compensate SUBAGENT?  NO, unless P screws up & deals DIRECTLY with sub.

Principal’s liability to SUBAGENT where agent fails to compensate sub

BASIC RULE:  P is NOT liable to a SUBAGENT if AGENT screws over subagent & fails to pay subagent.  It doesn’t matter whether P knew about subagent or not.  As long as P keeps distinction between P // Agent // Sub ( then P is not liable to subagent.  
EXCEPTIONS:  P can screw up this distinction between P // Agent // Sub by:  (1) working directly with subagent, (2) K-ing directly with sub, or (3) giving subs direct instructions.  These acts can make P liable to sub where agent fails to pay subagent.  R2d 458
RULE:  Rxships can evolve so SUB has RXABLE EXPECTATION that P will pay sub if P deals directly with sub.  

See, e.g., McKnight – P bank always dealt with sub McKnight through agent George Bros., and P never dealt directly with subagent.  Held – P is NOT liable to subagent.  Subagent’s compensation must come from A and sub cannot sue P for extra compensation.  
- Consider:  industry custom, past conduct b/w pties, other circs

- Presumption:  that e’ees of an A are subagents and cannot sue P directly

- Subagent = person to whom A delegates the performance of act for his P.  R 5

Principal’s duty to exercise due care

Basic duty of care wrt work environment, but duty of care wrt other e’ees was limited.  

Duty of care was NONDELEGABLE.

RULE 1:  CL RULE:  Employers virtually insulated from liability under 3 rules:

(1) fellow servent rule – if another e’ee causes the harm to e’ee, P is NOT liable, no SL
(2) contributory negligence by e’ee – meant that P was NOT liable

(3) assumption of risk by e’ee

RULE 2:  STATUTORY RULE:  Workers’ comp statutes and others (anti-discrimination laws, ERISA, etc.) virtually supplanted this area of the law, imposing more liability on Ps.  More likely for A to recover, but A recovers less.  Trade off, gives up CL rights.  
RULE 3:  WAY AROUND STATUTE:  Hire people as ICs.  

RULE:  ICs are NOT protected by workers’ compensation laws.  

III. AGENT’S LIABILITY TO PRINCIPAL

A’s fiduciary duties to P
Fiduciary – a person who has duty, created by his undertaking to act primarily FBO another in matters connected to his undertaking.  R 13

(1) Duty to perform

a. Duty to obey – preemption of agency law by employment law, duty to obey rxable directions
b. Duty of care – what is rxable
1-OBJECTIVE STD = what would rxable A do? (person of ordinary skill in line of work) – totality of cirs
2-SUBJECTIVE STD = APPLIES if you hold yourself out as an EXPERT – judged by higher level of skill that he claims to have
RULE:  Pties can AGREE/K around these default rules for duty of care – increasing or decreasing appropriate level of care owed to P

(2) Duty to disclose 
May be related to duty to perform or duty of loyalty
a. A must disclose a conflict of interest (loyalty + disclosure)
P shows conflict of interest, burden shifts to A to show either disclosure or no conflict (attnys!)
b. A must disclose MATERIAL info to P (care + disclosure)
P shows P incurred a loss due to A’s failure to disclose, burden on P to show that A breached duty of care + causation for loss
i. MATERIAL = if A should realize it would be likely to affect judgment of P.  R2d 390

(3) Duty of loyalty – duty to act in best ints of P, extent may depend on A’s scope of duties/position wrt P
a. A’s proof of fairness can ratify anything

b. Ex of breach/self-dealing, transactions w/P, competition w/P (during rxship? after rxship?), use of inside info, corp opportunity doctrine

i. ALL noncompete agmts are subject to RXABLENESS test re: enforceability

Examples
Duty to disclose:  See Gelfand (no K) – Held – Blatant violation of A’s fid duty to P b/c failure to disclose to P that his wife had an interest in the transaction and a ready buyer.  A got commissions on sales for P, but A’s wife and A line up a deal to flip a property purchased from P so that A gets commission and profit on flip.  A violated duty of loyalty and duty of disclosure.  Remedy – A doesn’t get his commission, A has to disgorge his profits and his wife’s profits.  Ct says that TC MAY force A to disgorge profits to 3d pties but that 3d pty disgorgement (A would have to come up with the $) is NOT mandatory.  
Duty of loyalty:  See Town & Country (no K) – Held – OK for e’ee at will to leave and start a competing business, where no agmt to contrary, but NOT OK to take the customer list when starting the new co.  Customer lists are offered some protection here by cts b/c of time & expense & effort spent by e’er in developing lists.  An easy list to compile might not have been protectable, but an e’er’s hard work to screen & compile a customer list may be protected.  E’er can get injuction, maybe disgorgement of profits, for A’s breach of duty of loyalty.  
Covenant not to compete:  See Robbins v. Finlay (K with 2 liquidated dam provisions for noncompete & customer lists) – Held – OK to enforce a liquidated damages provision wrt customer leads/lists, but NOT OK to enforce a liquidated damages provision for $3000 in 1982 barring Δ from selling hearing aids for 1 year in state of Utah.  RULE:  covenants not to compete that are primarily designed to limit competition or restrain the right to engage in a common calling are NOT enforceable.  RULE:  Rxableness factors = geography, duration, nature of e’ee’s duties, nature of interest which e’er seeks to protect (trade secrets, goodwill, extraordinary investment in e’ee’s training).  APPLIED:  b/c little investment in e’ee’s unskilled position as hearing aid salesman, e’ee wasn’t uniquely situated to screw over his former e’er, not manager or uniquely identified w/former co., not extraordinary e’ee in skill/expertise/value as salesman.  Noncompete unenforceable as unrxable.  

Non-competes and special employment context
Balancing of interests – e’er’s interests in protecting its property v. hardship/e’ee’s interests in employmt & promoting competition
Trade Secrets:  Can always take general knowledge w/you, but may not be able to take trade secrets – data that gives e’er some COMPETITIVE ADVANTAGE over other firms. (ex/customer/vendor/supplier lists, manuf processes, mkting strategies, R&D, formulas, product pricing infor, clients, financial data) – this is true both DURING AND AFTER employment. 
Customer Lists:  May be protected if lots of expense & effort put into building up, 
advertising, goodwill, etc. (See Town & Country).  Looks bad for former e’ees if they ONLY solicit from old e’er’s customer lists.  
(1) W/o agmt
RULE when NO AGMT:  IMPLIED DUTIES.  Cts may forbid you from soliciting from old e’er’s customer list or from using old e’er’s trade secrets, but cts will not forbid you to compete.  

(2) W/agmt – noncompete + non-use of confidential/trade secrets
RULE when AGMT:  EXPRESS COMMITMENT – same as IMPLIED PLUS POSSIBLE NONCOMPETE.  Cts may forbid you from soliciting from old e’er’s customer list or from using old e’er’s trade secrets, and cts MAY forbid you to compete if you have (1) signed a noncompete and (2) the noncompete is RXABLE.

	
	Nondisclosure 
(trade secrets, in competition or for injury of P) R3d 8.05
	Nonuse 
(misappropriation) R3d 8.05
	Noncompete

(competing firm)

	Agmt – express commitment
	During employmt – agmt?
After employmt – agmt?
(scope of protection depends on agmt)
	During employmt – agmt?

After employmt – agmt?
(scope of protection depends on agmt)
	During employmt – implied

After employmt – agmt?
Subject to RXABLENESS TEST

	No agmt – implied duties
	During employmt – implied

After employmt – implied

(protects only TRADE SECRETS & data giving e’er COMPETITIVE ADVANTAGE, exempts general knowledge)
	During employmt – implied

After employmt – implied

(protects from misapprop. of TRADE SECRETS & data giving COMPETITIVE ADVANTAGE, exempts general knowledge)
	During employmt – implied

After employmt – allowed as long as FAIR
(ct may protect customer lists and enjoin solicitation of those customers, but won’t forbid competing business, unless you set up entirely while on payroll)


Noncompetes:  Covenants not to compete are enforceable ONLY IF carefully drawn to protect only the legitimate interests of the e’er.  The RXABLENESS of a covenant depends upon several factors, including geographic scope, duration of prohibition, etc.

REM:  A court may throw out a noncompete, but you never know until you get to ct.  

- Some cts will blue pencil, MOST cts will strike noncompete entirely.  

- National firms with noncompetes applicable nationally may have trouble showing rxableness.  

- Some states have STATUTORY limits on noncompetes (Colo., Cal.)

- Noncompetes OK if along with sale of business & goodwill.  

Leaving a job:  OK to inform clients, not OK to aggressively pursue them.  

Shop rights doctrine:  If I invent at work, the invention belongs to e’er, unless otherwise agreed in K or unless I am hired in noninventive capacity. (scope fo employmt)

P’s remedies if A breaches his fiduciary duties to P?

In general, cts come down hard on agents who breach fiduciary duties.

(1) Type of remedy depends on type of agent, industry, employment law applicable

(2) P may terminate/suspend agent

(3) P may modify/reduce A’s authority

(4) P may demote/discipline A

(5) P may be indemnified for losses incurred/damages owed to 3d pty (rare, morale problem)

(6) P may refuse to compensate or offer reduced compensation

(7) P may ask that A disgorge of forfeit profits – P doesn’t have to allege lost profits, but like opportunity doctrine, can request disgorgement or forfeiture when A takes P’s opportunity

- DEFAULT RULE:  A usu. cannot be compensated by 3d pty w/o consent of his P

IV. PRINCIPALS’ LIABILITY – STRICT LIABILITY FOR AGENTS’ TORTIOUS ACTS WRT 3d PTIES:  VL
Vicarious v. Direct liability of P
VL = SL, no fault required ( liability depends on (1) Rxship AND (2) Scope of employment, and is IN ADDITION to liab of A
Direct liability = requires some error or fault by P ( P is obviously liable (negligent hiring, negligent oversight)

- May depend on oversight, knowledge of A’s acts

- Esp. common if A committed intentional torts – P liable for negligent hiring (background checks)

Criticisms of VL

(1) Identity theory is garbage

(2) Past its prime – made sense under feudalism but not now where e’ees make $

(3) Deep pockets rsng questionable
Justifications for VL
(1) Enterprise liability – benefit theory – placing rxsibility on P who get benefits – risk absorption
(2) Loss spreading – risk distribution
(3) Safety incentive theory:  Ps are in best position to avoid harm – selection of As, supervision, etc. – risk prevention

(4) Just & equitable – Ps invite 3d pties to rely on Ps reputation, trust As + someone has to pay innocent 3d pty – victim compensation (deepest pockets:  Ps solvent/insured, As insolvent)

VL TEST:  
(1) Rxship – CONTROL

(2) SOE – NEXUS

STEP 1:  Rxship (master-servant relation)
ISSUE:  E’ee v. IC? (CONTROL)
(3) TEST 1:  HOW MUCH CONTROL DOES THE MASTER HAVE OVER THE OTHER PTY?  

a. LOTS OF CONTROL ( SERVANT
NO CONTROL ( IC
Reservation of right to inspect ( NOT sufficient to be “control” ( not alone sufficient for E’ee 
Day to day control ( E’ee
RULE:  An agent may be either a servant OR an IC.  

(4) TEST a:  Restatement § 220 Factors (balancing) ( CONTROL
a. ** Extent of control which , by the agmt, the master may exercise over details of the work **
Control or primary concern = means ( E’ee // Control or primary concern = results only ( IC
More detailed instructions about means ( E’ee
Free to come & go as pleases ( IC
b. Whether one employed is engaged in a distinct occupation or business
Carpet installation is distinct from carpet sales ( IC
c. Occupation & whether in locality that kind of wk is usu done under direction of e’er or by a specialist w/o supervision
Skilled wkers who routinely perform w/o supervision ( IC
As needed basis ( IC
d. Skill required for a particular occupation
(same)
Unskilled laborers almost always ( E’ees
License to practice/do ( depends (attny v. chauffer)
e. Whether master supplies tools, place of work, etc.
Nonreimbursed expenses ( IC
No supplies from master ( IC
f. Length of time for which person is employed
As needed basis ( IC
g. Mthod of pmt, by time v. by job
Pmt by installation/job ( IC
Pmt for time ( E’ee
h. Whether wk is pt of regular biz of e’er
E’er advertises installation with sale of carpet ( E’ee (only + e’ee factor in Kane)
i. Whether pties believe they are creating master-servant rxship
E’er and installer pay their own taxes separately & e’er doesn’t withhold ( IC
[MODERN FACTORS]

j. Whether principal is actually in business
Unclear
(5) TEST b:  Modern Factors ( INFERENCE OF CONTROL?  V. IC?
a. No withholding for IRS/filing W-2
b. No deductions from paycheck for SS, medicare, etc.
c. No exclusive rxship
d. Free to accept or reject any job
e. No employment K
f. No fringe benefits (vacation, healthcare, insurance, workers’ comp., 401K participation, etc.)
g. Carry separate insurance policies
(6) EXCEPTIONs to IC RULE:

a. IC’s work is “inherently dangerous” – creates peculiar risk to 3d pties, i.e., excavations near road

i. UNLESS – P has paid IC a premium to cover wkers comp etc.

b. Nondelegable duties

i. TEST:  Importance to community/POLICY rsng – can be TOTALLY ARBITRARY
- 3d pty’s rxable reliance (Kleeman’s CL relied on exercise of care in service of process)
- Relative sophistication of pties, importance of the task to job hired to perform

ii. Look for:  special status of Δ (common carrier, lawyer), K-rxship b/w pties, invitation to Π to premises

c. P’s negligent selection of incompetent IC (UNLESS rsn to know otherwise, P is allowed to rely on good reputation of IC, not req’d to check IC’s finances, insurance, equipment, personnel)
d. Apparent relation – rxable belief of 3d pties (franchises, child’s use of family car, car owner consent)
(7) Non-profit voluntary orgs – (1) liability of members:  members are co-principals; not liable for other member but can become liable y authorizing or ratifying tortious acts (2) liability of association:  may sue individual members (some jurisd. let you sue association, but rare) (3) split authority as to whether member may sue association.  
(8) Terminology – R2d 2 – contrasts master/servant with IC – master = P who employs an A to perform service and who controls or has rt to physically control him in performance of service, servant = A is controlled by P or is subject to P’s control in performance of his service to P, BUT IC = person who Ks with another to do something for him but who is not conteolled by the other nor is he subject to other’s control wrt his physical performance of the job.  

a. R2d uses master-servant

b. R3d uses e’er-e’ee instead, but terms of art specific to VL

i. Most actual e’ees will be servants/e’ees for VL purposes.  

Examples

Master-servant v. IC – See Kane Carpet – Held – Carpet installer was an IC under Restatement factors/balancing.  

Master-servant v. IC – dubious/borderline: day laborers – See Lazo – Held – 3 day laborers hired were ICs b/c no control exercised by grocery.  CRRR says itinerant wkers were e’ees but Δ not liable b/c assault was outside scope of employment.  

Nondelegable duty exception to IC rule – See Kleeman – Held – Lawyer liable when process server screwed up b/c service of process is held to be a nondelegable duty.  RULE:  NDD when the responsibility is so important to the community that the e’er should not be permitted to transfer it to another.  APPLIED:  Duty owed to CL to exercise care in service of process fits w/i nondelegable duties.  

Nondelegable duty – dubious/borderline – See Maloney – Driver held liable for bad repair of brakes by IC.  

Inherently dangerous duties = taking down blg, transporting hazmat, high voltage construction, skyscraper construction, manuf of weapons systems, use of heavy construction equipmt, construction of subway, nuclear testing, medical device testing, excavations & recovery efforts in damaged areas

Nondelegable duties = statute, K, or CL = duty of common carrier to transport safely, duty of landowner to keep prop rxably safe, duty of LL to comply with bldg codes, duty of lawfirm to represent CLs effectively, hospital to maintain safe envi, homeowners home rxably safe, proper discard of hazmat, car owner car in rxably safe condition
STEP 2:  Scope of employment (activity)
NEXUS b/w conduct involved & business involved:  related to control from step 1 (NEXUS)
(1) TEST 1:  Nexus b/w e’ee’s act & businesss of P

a. TEST:  
(1) E’ee’s conduct is of general kind hired to perform, 
(2) Substantially w/i hours & ordinary spatial boundaries of e’ment, 
(3) Motivated at least in part by purpose to serve e’er

b. REM:  Time, place, purpose

c. Restatement 228 – w/i SOE IFF:  (a) conduct of type e’ee is hired to perform, (b) occurrs substantially w/i authorized time & space limits, (c) actuated, at least in part, to serve e’er’s/master’s purpose, AND (d) if conduct involves use of force, not unexpected/unFOS to e’er
d. Restatement 229 – To be w/i SOE, conduct must be of same general nature as that authorized or incidental to conduct authorized by e’er

(2) UNINTENTIONAL TORTS
a. E’EE’s SIDE TRIPS: – FROLIC (substantial side trip, outside SOE, no VL) v. DETOUR (slight, w/i SOE, VL)

i. Reentry after frolic – “rxably near authorized space & time limits” + intent to serve e’er’s biz

ii. Depends on whether something is char as frolic or a detour – how substantial or slight?
b. E’EE’s PURELY PERSONAL ACTS & DUAL PURPOSE ACTS
i. Dual purpose – might be doing personal errand & biz errand ( might char as w/i SOE up to biz errand at least, but debatable & if biz task is “purely incidental” to and would not occur but for the personal errand then might not be w/o SOE

c. GOING/COMING RULE – Outside SOE – no VL coming/going to work, but lines blurred when working from home, using cell phones, and when e’er has some unique interest in your travel (skiiers case, pays travel expenses, pays parking, etc.)

d. It depends:
i. E’ee disobedience (SOE) – we don’t let e’ers insulate themselves just by saying “no drinking”
ii. E’ee horseplay (not SOE)

iii. Lunchbreak (not SOE)

iv. Drinking & driving from office party (SOE, unless hires outside party people or off campus)

v. Close cases – professionals on-call 24-7

vi. REM:  SOE in workers comp is broader than in VL
(3) INTENTIONAL TORTS (JUDGMENT CALL)
a. OLD RULE = looks at intent/motive of e’ee (Is conduct actuated at least in part by purpose to serve the master? R2d 228(c)(1))  Look at NEXUS between conduct and job hired to perform.  
b. NEW RULE/TREND = looks at FOS instead of just motive (Ira Bushey) – FOS MEANS: Was e’ee’s conduct so unFOS (so unusual or startling) as to make it unfair to charge e’er with liability/include loss in costs of doing business?  Look at NEXUS between conduct and job hired to perform.  
- Enterprise liability – should this be a cost of doing business?  
- (NOT SAME AS FOS IN TORTS/N – probability of rxable person)
R2d & R3d reject FOS test b/c of unpredictable outcomes
Examples

Unintentional torts & resumption of duty from a frolic – Clover – ski runs NOT clearly outside SOE – Held – SJ not warranted, up to jury who could rxably conclude that the ski runs were w/i OR outside SOE since e’er had instructed e’ee to practice skiing and e’ee was skiing between restaurants even though he was not at the time on duty and was on fourth ski run of the day.  

Wyrsch says the next two cases should have come out other way – judgment calls:  

Intentional torts – FOS test – Ira Bushey – Gov't e’ee Lane screws up and floods drydock, after returning to boat drunk.  Held – e’er gov't VL b/c held to be w/i SOE b/c both (1) FOS by e’er + (2) Possible efficiency/loss spreading rsng.  TEST – Was e’ee’s conduct so unFOS as to make it unfair to charge e’er with liability?  APPLIED – No, gov't e’er liable b/c FOS that sailors are drunks.  Setting the bar on fire would not be FOS.  
Intentional torts & two part test – Lisa M. – Held – Medical tech’s acts not FOS so outside SOE.  Hospital might be directly liable however, for negligent supervision, etc.  ObGyn tech sexually abuses Lisa M. as part of “exam.”  Cal applies motive test AND then FOS test on basis of e’ee’s duties (Was e’ee’s conduct so unFOS (unusual/startling) as to make it unfair to charge e’er with liability?).  APPLIED – Looks a little like prox cx inquiry, sort of subjective, but looks at NEXUS between conduct and job.  STRONG DSSNT suggests it was FOS possibly, and SJ not warranted.  
Police officer’s assault – May be FOS & w/i SOE.  
P’s remedies

P can seek indemnification from A for his wrongdoing, but Ps rarely do unless A’s acts were really egregious, morale prob.
P can seek indemnification from IC if P liable under nondelegable duty exception (Kleeman)

Intentional torts – P liable for punitive damages or criminally liable ONLY if P ratifies or authorizes the tortious or criminal behavior (Majority rule) – doesn’t serve deterrence role if SL and no separate ratifiction/authorization.  (Complicity rule – R2d 217D); a few exceptions wrt consumer protection/food safety & criminal liability.  
V. PRINCIPALS’ LIABILITY – STRICT LIABILITY FOR AGENTS’ BREACHES OF K WRT 3d PTIES
Issue = SCOPE of agent’s authority & whether A had authority to enter K/transaction
Types of authority that can make P liable:

(1) Actual authority

(2) Apparent authority

(3) Inherent authority

(4) Ratification

Actual authority – B/w P & A
(1) Express (actual) – clearly set out bounds of authority b/w P & A in express agmt (written or oral K)
(2) Implied (actual) – TEST = authority to do whatever is RXABLY NECESSARY to accomplish your job
Incidental (actual) – subsumed by implied – could do what was usu. incidental to a transaction/typical part
Apparent authority – B/w P & 3d pty
TEST = Would 3d pty rxably believe that agent had authority to consent to agmt or sign K or enter into transaction?  

Objective manifestations by P to 3d party
(1) subjective belief by 3d party

(2) belief is objectively rxable
a. Specific indicia (pattern of prior dealings, other indicia) or POSITIONAL authority

i. Positional – gm, pres, partner, attny wrt procedural matters incident to litigation, but not settlement
ii. Answering the phone at a biz – rebuttable presumption that person answering has authority to speak wrt matters of general biz carried on at such est.  Can rebut by showing that A disclaimed authority to speak on those matters or by showing that 3d pty was not acting in GF or had no rsn to believe that A had authority to speak on that matter.

iii. Tip off – no apparent authority in unusual or extraordinary Ks

iv. A’s own words do not est. apparent authority – has to be more than A who can misrepresent scope of his authority.

Beware:  Lingering apparent authority

Estoppel

Apparent authority is based on manifestations by P to 3d pties
Estoppel is based on representations/manifestations by P to 3d pties PLUS reliance by 3d pties PLUS a change in 3d pty’s position

Inherent authority

Used to indicate power of A derived not from actual authority or apparent authority but solely from agency rxship.  
= Acts done on P’s account which are incidental to transactions which the agent is authorized to conduct if though forbidden by P the 3d pty rxably believes that the A is authorized to do them and has NO NOTICE to the contrary.  

3 ELMTS:  

(1) A acted w/i usual scope of authority as A

(2) 3d pty rxably believed AND
(3) 3d pty had NO NOTICE to contrary

Cts are critical of inherent agency, R3d abandons concept in favor of apparent authority.  In AutoXchange, ct found both apparent and inherent authority.  

Examples

E’ee misrepresents scope of his authority & test for apparent authority – See Smith – Held – P not liable for e’ee who misrepresents to a 3d pty buyer that e’ee has authority to sell materials on behalf of P/Fenton Co.  RULE:  3d pty may have SUBJECTIVELY believed that Foster/e’ee had authority to sell materials for Fenton, but 3d pty’s belief not rxable – an OBJECTIVE test applies.  Fentron employed Foster as a nonsales e’ee, but Foster sold some materials under the table and suggested to 3d pty buyer that he had authority to sell on behalf of Fentron.  Foster’s “make the check out to me” should have been a sign so not objectively rxable.
Phone calls to biz & rebuttable presumption of apparent authority – See Sauber – Held – P ins co liable when secy tells caller that he is covered by an ins policy.  Secy answering phone had apparent authority.  RULE:  Calling a biz creates rebuttable presumption that person answering has authority to speak wrt matters of general biz carried on at such est.

VI. UNDISCLOSED PRINCIPAL

Rights of Undisclosed Principal
RULE:  When A makes K on behalf of an undisclosed P, P is pty to K (unless specifically excluded), the A and 3d pty are pties to the K, and the P and 3d pty have the SAME rights, liabilities, and dfnses against ea. other as if the P made the K personally.  R3d 6.03

.:. Either A or P can enforce the K, and P can make 3d pty pay P directly even though 3d pty thought it made K with A only.  

RULE:  P can enforce the K, and it is not voidable for fraud/misrepresentation, as long as any misrepresentation or misstatement or lie is NOT MATERIAL MISREPRESENTATION.  

RULE:  If A falsely states that he is NOT acting as an agent for P and 3d pty says he wouldn’t K with P, then K voidable by 3d pty.  

RULE:  If 3d pty makes clear that he would NEVER make a K with P and A fails to fess up, then P cannot enforce K against 3d pty.  

RULE:  IF K refers to A as a principal or as the sole pty to the K with 3d pty, then probably means 3d pty is excluded and cannot enforce the K.  Evidence of intent to exclude undisclosed principal.  

- RSNG:
Practical need to acquire land and enter into Ks with holdouts (e.g., Disney’s acq. of Orlando)

- Assignee ≠ undisclosed P

- Parol evid admissible unless K expressly excludes P, evid “explains” K

Examples

Likely 3d pty would not have made K with P? – Kelly Asphalt – Held – Unless 3d pty can show that A’s made a MATERIAL MISREPRESENTATION, then the K is valid.  .:. B/c A was not asked anything about the transaction and if 3d pty held secret belief that it would not enter into a transaction with P it failed to express that belief so it was little more than a suspicion if that.  K enforceable by P.  
A lies about purpose of purchase of 3d pty’s land – Finley – Held – No material misrepresentation or concealment where A tells 3d pty that he wants to buy the land for timber and b/c he owns adjoining lot when actually buying it for Duke Power.  The misrepresentation in response to “why do you want the land so quickly” is held not to be material.  Purchaser of land not required to disclose value to seller – A & P are only in trouble for lying to seller IF MATERIAL MISREPRESENTATION.  
Liabilities of Undisclosed Principal

RULE:  3d pty can hold undisclosed P liable – reciprocal rxship!  R3d 6.03

OLD RULE:  Election rule – if 3d pty has knowledge of P, 3d pty has to pick/elect to sue A OR P.  If no knowledge, then 3d pty can go after A and then later seek judgment against P.  Restatement 2d
NEW RULE:  Satisfaction rule – if 3d pty sues, can sue A or P or both, and can enforce judgments against both until the judgment is satisfied.  Not required to elect one or the other, can seek simultaneous relief from both.  Restatement 3d
VII. AGENTS LIABILITY TO 3D PTIES

Authorized transactions:  Liability on K
(1) If P is intentionally undisclosed:  A is liable as pty to the K.
(2) If P is UNINTENTIONALLY undisclosed:  (such as when an individual incorporates then works on behalf of the P corp) – A is (personally) liable as pty to the K in recognition of the expectations of the 3d pty.  This is true even though A did not intend the liability and he unintentionally failed to disclose the P.  
- To avoid rule:  Burden on A to show both (1) disclosure of P AND (2) intention of pties NOT to impose personal liability on A.

- Example – Jensen – Individual Jensen has Ks with AVS, then Jenson incorporates.  Held – Mr. J is personally liable because he failed to advise 3d pty he was contracting with of his new status as a corporation; his checks indicating “Jensen Corp.” were not sufficient to advise AVS of his status.  RULE:  Officers of a corp are not usu personally liable for Ks made as agents of corp, they must disclose their agency and the existence of the corp before they will be absolved from liability.  An agent who makes a K for an undisclosed or partially disclosed P will be liable as pty to the K.  Mr. J could avoid liability only if he disclosed to AVS that he was a corp and was K-ing on behalf of the corporation.  Burden on A to show disclosure, but can show such disclosure through showing 3d pty has actual knowledge of status as agent or should know from the circs.  A corp check may or may not prove knowledge but ct decides to uphold TC’s holding that there was insufficient notice.  
(3) If P is disclosed:  Presumption that A’s intention is to bind his P and not bind himself personally.  
- Exceptions to rule:  A may assume liability for its P if CUSTOM in certain industries (advertising accounts, lawyers) or if pt of K (express or implied) involves a personal guarantee or A guarantees the P’s performance. R2d 328
- Example – Copp – Breskin law firm hires expert Copp for a trial on behalf of a client.  Held – law firm liable b/c primary responsibility for making it clear that the attny acts in an agency capacity with no personal liability rests on the attny.  3d pties may be rxably mislead if attny doesn’t specifically disclaim liability.  RSNG = attny’s reputation wrt 3d pties & expectation that attny acts as guarantor or surety for CL.  TREND = to hold lawyers liable, but jurisdictions are split.  RULE:  Attny owes expert or other 3d pty litigation services provider a disclaimer of liability otherwise liable.  
(4) If P is partially disclosed:  A is liable as pty to the K, unless otherwise agreed in the K.
Unauthorized transactions:  A’s liability for breach of his implied warranty of authority

RULE:  A is liable for misrepresenting that he has authority to bind P – liable not under K but under breach of implied warranty of authority.  

RULE Explained:  Misrepresenting your authority to K on behalf of a corporation or P exposes you to liability, but the liability is not based on the K but rather on the agent’s breach of the express or implied warranty of authority.  A who purports to have the authority is personally liable for the consequences of his misrepresentation.  
- A can avoid rule only if:  A disclaims authority and lets 3d pty decide for itself OR can show that 3d pty had ACTUAL KNOWLEDGE of A’s lack of authority.  (not sufficient to show that 3d pty should have known)

- P’s liability depends on apparent authority.  

- A’s liability depends on 3d pty’s injury from executing a K with an A who lacked authority to agree to it.  (Husky Industries)
- Example – Husky Industries – Mr. C tries to K with charcoal buyer Kingsford, as president of Craig Industries Inc., but Craig Industries rejects the deal and claims that Mr. C lacked authority.  Ct doesn’t decide whether P Craig Industries is bound via apparent authority argument, but it holds Mr. C personally liable for losses by 3d pty.  
- Damages – actual loss by 3d pty as a result of the breach, NOT loss of the K or loss of the bargain – make Π whole
PART II – UNINCORPORATED BUSINESSES
General Partnerships Overview
(1) Governing law: UPA v. RUPA – default rules, which can ALWAYS be varied by agreement of pties – except for taxation and liability
(2) Unlimited liability

GPs

(1) Shift from aggregate to entity theory

(2) Express v. implied GPs

(3) UPA v. RUPA

(4) Partnership accounting

(5) Rxship between power and profits

(6) Creditors rights against partners and partnership

(7) K & tort liability

(8) Dissociation and dissolution

(9) Termination

LLPs

RULE:  Must renew status as LLP

Limited liability

LPs

Limited liability for limited partners, unlimited liability for general partners

TREND:  Limited partners can have control without necessarily exposing selves to liability.

(1) Limited partner

(2) General partner

LLCs

Limited liability
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