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I.
BASICS

Three unifying themes in Antitrust Law:

1.
Market power and its economic significance

2.
Foreclosure/Barriers to Entry.  How easy is it to get into the market?

3.
Efficiency.  What are the justifications for the practice of the firm at issue.?

· The primary econ aim of a competition law system is to prevent the acquisition/exercise of market power.  A firm/firms exercise mkt power when they reduce output or otherwise restrict competition to raise price.

· The consequences of the exercise of market power:

(1)
Higher prices

(2)
Reduced quality

(3)
Less innovation


A. 
THE PROCESS OF COMPETITION 

“Antitrust is based on the premise that the means of ordering the economic life in the US will be the process of competition—through commercial rivalry, resources will be allocated to producers and goods and services will be allocated to purchasers.” -  W. E. Kovacic

· Competition produces: 
1. lower prices 

2. greater product innovation & quality

3. greater purchaser convenience

· Competition is assured by having a number of indep functioning econ viable competitors in every mkt.  This implicates market structure and business conduct concepts.   

· Market Structure:  takes into acct the # of Ss in a mkt and the relative %age of the mkt that they sell.  

· Ex:  Monopoly, oligopoly 

· Business Conduct:  manner in which firms in the mkt conduct their business.

· Ex:  Collusion (price fixing)

· Harmful Bus Conduct Leading to Bad Mkt Structure: 

· Foreclosure: 

1.  S1 forecloses access to Bs in a market that S2 is trying to break into

2.  M1 forecloses access to vital elements of a product M2 is making 

· Predatory Pricing:  pricing designed to force competitor out of mkt & produce long-term benefits for predatory S

B.
OTHER VALUES SERVED BY AT LAWS

1. Econ Values

· Efficiency
1. Operating Efficiency- better to expend fewer resources in accomplishing a particular task

2. Allocative Efficiency/Resource Allocation Efficiency- more universal concept; where consumer satisfaction is maximized, the resource allocation is greatest.

2.

Terminology

Demand Elasticity - degree to which buyers respond to price changes 

Highly Elastic Demand:  small % change in price ( very large % change in quantity demanded.

Perfectly Elastic:  some/all of the demand curve is a horizontal line.

Inelastic Demand: small % change in price leads to a small change in quantity demanded. Manufs

of a good or service facing inelastic demand can raise price w/out much reduction in demand.

Perfectly Inelastic: quant demanded is so unresponsive to price that it makes a vertical demand

curve.

3.
Social Values
· US has used AT as a tool to promote non-econ goals, like fairness, protection of small businesses, social justice, equity, & pol stability. NOTE: doesn’t garner much support at Sup Ct

US v. Brown University (3d Cir. 1993)  

DOJ alleged MIT & 8 other Ivy leagues violated § 1 of SA by agreeing w/ Ivy leagues to distribute fin aid exclusively on basis of need & to collectively determine the amt of fin assistance commonly admitted students would get.  

C.
STATUTES

1.
Sherman Act:
a.
Scope of Application:  

Extremely broad -- exemptions to SA must be based on const or carved out by Stat

b.
§ 1 prohibits every contract and combination in the form of trust or otherwise OR conspiracy in restraint of trade or commerce in the several states.

§ 1 Applies to Bus Conduct

· Agreements betw/ Competitors that are Illegal Per Se:

· PFAs betw/ competitors

· Market Division Ags betw/ competitors

· Boycott Ags betw/ competitors

· Ags betw/ B & S that are Illegal Per Se:

· PFAs betw/ S & B where S dictates to B & B agrees to the price at which the prod will be sold in the future

· Tie-In Sales Agreements

· NO LONGER ILLEGAL PER SE, but was for long time:  Ags betw/ S & B as to the type of the customer and the area in which B will resell the prod 

c.
§ 2 prohibits every person who shall monopolize/attempt to monopolize or combine/conspire with any other person to monopolize any part of the trade or commerce among the several states.  
** § 2 Applies to disadvantageous market structures
2.
CLAYTON ACT 

-  Intended to give more specificity to the types of activity that would be prohibited in mkts.

-  A predicted anticomp effect must be found before any activity is illegal under Clayton

a.
Scope of Application:  NARROW (§§ 2 & 3 require actual sales in IC)

· § 2 prohibits price discrimination by S.  Later amended by Robinson-Patman Act.
· § 3 prohibits tie-in selling ags & excl dealing ags (B can’t do bus w/ S’s competitors)

· § 7 prohibits certain types of mergers

3.
FTC ACT

a.
Scope of Application:  As BROAD as SA
b.
§ 5 prohibits unfair methods of competition

· The power to stop via cease & desist includes a penumbra power – FTC may find that an act/practice is unfair b/c viols the spirit, but NOT the letter of a prohibition in either SA/CA So, unfair method of comp includes any activity that is held illegal under either SA/CA as well as any act/practice that violates the “spirit” of SA/CA prohibitions. 

4.
ROBINSON-PATMAN ACT

-  Amends § 2 CA (has 6 subdivisions)   

a.
Scope of Application:  NARROW

-  RPA prohibitions, dealing w/ price discrim, are very narrow in nature—the specific stat language of RPA must be met. 

D.
ENFORCEMENT OF AT LAW

1. Sherman Act

· By DOJ civ action or crim prosecution

2.
Clayton Act (§§ 3 & 7)

· By DOJ civ action & FTC (esp §7 anti-merger)

3.
Robinson-Patman Act/FTC Act

· By FTC admin hearing process where FTC alleges a viol of §5 of FTC Act

· Reviewable by Fed Cts of Appeals

4.
PRIVATE ENFORCEMENT:

· §4 CA allows for treble damage actions for viol of either SA or CA

· P must show 3 things before treble damages granted:

1. There must be a viol of SA or CA
2. Causation-in-fact:  harm that P alleges must have been caused IN FACT by the viol of AT laws.  Mere fact that there’s been a viol & that P has been harmed is not suff.  

3. Damage must constitute AT injury: means that D’s activity must actually harm competition, which in fact causes harm to P.  

a. Harm to comp activity occurs when D’s activity has caused

i. a decrease in # of competitors OR

ii.  higher prices than would otherwise have been generated by a competitive mkt  (See Brunswick, Atlantic Richfield)

· Indirect Purchaser Bar:  

· Indir B cannot sue to recover AT injury (Illinois Brick, Kansas v. UtilCorp.) 

· B of prod that’s been affected by viol of AT law (PFA) cannot recover for the overpayment he’s made unless B is the direct B from D who engaged in viol.

· Equitable/PI relief also avail to private parties 

· Cal. v. Amer. Stores Inc. – whether private party can seek divestiture when there’s been an illegal merger as per §7 CA.  Held, yes, but there are consid that ct should pay attention to which give dist cts discretion as to whether they will order divestiture.

II.
HORIZONTAL AGREEMENTS

An offense under §1 SA consists of 2 elements:

(1)
concerted action (Agreement) - a “contract, combination or conspiracy,” and

(2)
an anticompetitive effect - a “restraint of trade”  (not nec to show this if PS category!)

A.
Per Se Treatment

1.
Not ALL K’s that restrain are illegal.  

· 1st application of SA to a horiz ag was very mechanical & opin suggested that ALL K’s betw/ competitors were illegal w/o analysis.  

Addyston Pipe (1897)                  The Notion of Ancillary Restraints

· Noted that horiz K’s were legal in many situations at CL b/c they were ancillary restraints—restrictions on comp betw competitors that were subsidiary to a lawful K & which were no broader/restrictive than nec to serve the purpose of the legit K.  

· Covenant not to compete- allows owner of a small bus to develop his bus & sell it at high price b/c the goodwill is valuable & S can bind himself for reas time not to compete against the goodwill sold.  Stimulates competition b/c gives small bus owners incentive to dev bus b/c they can benefit from optimal price. 

· Partnership – also Ks not to compete: indivs band together to charge a specific price.  Forbids partners from acting as individuals. But always held legal if reas-- these ags are necessary to the structure of a bus as a p-ship. 

· Compare: Naked Restraints – ags betw competitors to eliminate competition betw/ them (PFAs, MDAs) - not ancillary to any other K.  Illegal

Standard Oil  (1911)                            Introduces the Rule of Reason & PS Rule dichotomy
Endorsed Addyston Pipe – a general rule of reason will prevail in interp §1 SA & only unreas restraints of trade will be illegal.  Some ags are so bad that they cannot be justified under ROR, such as PFAs & MDAs.

2 Categories of Unreasonable Restraints of Trade:

1.
Per se unreasonable:  PFAs, MDAs, resale price fixing.  

 
Irrebutable presumption of unreasonableness: only fact to be proved is existence of an ag

         that fell w/in a forbidden category.  No inquiry into competitive effects.

 
i.
PS rule was justified on ground that certain kinds of conduct were so likely to be

  

proven unreasonably anticompetitive that time spent on defenses would be wasted

  

and costly.

 
ii.
PS rules give cts unambiguous guidance (easier administration) and preserve jud

 

resource & provide brightline to industry.

 
iii.
Any proffer of proof offered as a defense is inadmissible. Not a defense to say that it did

 

not work or that we did not implement the scheme.

2.
Rule of Reason - Used to eval behavior that has more ambiguous competitive/anticompetitive

 
effects. Ags falling into this category must be eval’ed for the reasonableness of their impact on

 
competition.  Fact intensive inquiry into an arrangement’s actual anticompetitive effects.

2.
“Reasonableness” of Price is NO Justification

Trenton Potteries (1927)

-  PFAs by competitors is PS illegal-- creates an irrebuttable presumption of unreasonability

-  Suggested that PS rule is most approp when Ds control a lg portion of mkt

Producers of bathroom fixtures w/ 82% of US mkt made up a trade assoc & fixed prices.

· No uniform price: Ds argued that although they agreed to fix price, they had not agreed to fix a uniform price (established a range & the price could float anywhere w/in that range).  
· The fixed prices are reasonable: Ds argued that the prices that were fixed were reas  & although this argument failed in Trans-Missouri Freight, SO & CBT’s creation of ROR opened the door to a defense based on reasonableness of prices.
Held, reasonableness of a fixed price cannot be a justification for fixing prices. What is deemed a reas price today may not be a reas price tomorrow ( pfa’s may be held unreas w/o ever inquiring whether the price agreed on was reas
· SO only changed T-M’s PMR reading of “every” in SA- didn’t change T-M’s holding that PFAs are per se illegal. Every PFA eliminates one form of compet: price competition.

3.
Categorically Per Se Ks


a.
Price Fixing Agreements

Az v. Maricopa Co. Med. Soc. (1982)  (Stevens)     MAX PFA is PS invalid
Med Assoc was organized to promote fee-for-service medicine & provide community w/ a competitive alternative to existing health ins plans. Assoc, by ag of its member Drs, established the max fees that Drs may claim in full payment for health services provided to policyholders of specified insurance plans. (70% of doctors in Maricopa County belonged to this assoc)
· Max Price Fixing is illegal per se-- doesn’t escape condemnation just b/c fixes max price:  
· Eliminates competition b/c provides same econ rewards to all Drs regardless of skill, experience, training, or willingness to employ innovative/difficult procedures. 
· Forestalls Innovation:  may discourage entry into mkt & deter experimentation/new developments by indiv entrepreneurs.
· Ct’s inexperience w/ AT in the S-M of litigation is insufficient reason for precluding use of PS rule. As far as pfas are concerned, SA establishes one uniform rule applicable to all industries alike. BMI is distinguished.
· Ct used same analysis as SCTLA, stating there could be instances where PFAs are soc. beneficial, but VERY RARE: 

· Irrelevant that there are some procomp justifications: anticomp potential in all PFAs justifies their invalidation. 

· Kovacic: this case = pissing contest betw/ Stevens and Powell over vitality of per se rule
b.
Output Restriction Agreements

If firms who appear have collective mkt power engage in ORA: 

Predicted Motivation = maintain profits above the competitive level 

Predicted Conseq = include less output and higher prices for consumers; xfer of wealth from consumers to producers.

Socony Vacuum   (1940)                                  ORA = PS Illegal
Ag betw/ oil corps to act jointly to buy excess oil produced by competitors in spot mkt. Via controlled buying program, D oil cos removed large amt of output from the mkt & held it for storage to sell at later date. 

· Ds argued that by buying up glut they got prices to stabilize & to rise to a normal compet’ve level. This promotes, not impairs, competition ( not a restraint of trade. Ct wont accept defense that PFAs were designed to eliminate “competitive abuses or evils.”
· 1st use of “per se” treatment for horiz ag:  PFAs are unlawful per se under SA.
· SC equated this horz ag to outright price fixing:  Any ag that tampers w/ price structure will be “illegal per se” so long as it’s entered into by competitors.  
· Lack of Mkt Power not a bar to liability:  if means of PFA is via purchase of supply to keep supply from having a depressive effect on mkt, PF power exists despite lack of mkt power by combo:  any group tampering w/ price structures is engaged in an unlawful activity, and even though members of price-fixing group are in no position to control mkt to the extent that they raise, lower, or stabilize prices, they are interfering with the free play of market forces in viol of SA. 

· Prices are “fixed” as per Trenton Potteries if there is an effect of raising, depressing, fixing, pegging, or stabilizing the price of a commodity in interstate commerce.  If purpose is to effect prices through agreement -- THAT’S IT!
· FN 59:  Anticompetitive Effects Need Not Be Shown:  ANALYSIS

· All that’s nec is to show that a particular K falls into a category of Ks which do not have any reas justification in the sense of furthering comp in any way. (i.e. PFAs/ORAs)

· If such an ag is proven

· Don’t have to prove ag had any effect on price
· Don’t have to show harm 

· Don’t have to show that D had the power to restrict price
· The illegality is estab just by proving the type of ag that the parties entered into.  

c.
Market Division Agreements

When competitors divide markets, they are agreeing to create monopolies for each other.  2 Methods:

1.
Geographically:  agree not to compete in defined areas 

2.
By customer/customer category: agree not to solicit each others customers

· Outright division of territories can be worse than a price/output restriction: 
- price/output ags ( can still have competition in quality BUT 

- territory restriction = one seller; consumers have no choice; MONOPOLY.

· Airtight mkt allocation restricts the process of outbreaks of competition. In the absence of collective mkt power, any ag to divide mkts is unlikely to confer power over price b/c participants in the ag will still face compet from other forms not party to the agreement.

· If territory division works, this is a more effective way of restricting output.

US v. TOPCO (1972) Marshall, J.            MDAs = PS Illegal
Topco = coop of 25 small/med regional supermarket chains in 33 states. As purchasing agent, Topco buys many items, mostly Topco brand. The members' combined sales were exceeded by only 3 nat’l grocery chains. A member's avg mkt share in its area is about 6% and its competitive position is usu as strong as that of any other chain. 

· Topco's ByL establish exclusive territorial licenses for its members: 

· B/c members can’t sell Topco-brand prods outside their territory, expansion into another's territory is permitted only w/ other member's consent. 

· B/c all members have veto power over admission of a new member, members can control actual/potential competition in their territory. 

· US argued: 
· TOPCO members agreed to divide the mkt as to TOPCO private label sales -- w/i each region they alone could sell the TOPCO brand.  
· (1) New member application process provided that old members have a veto over actual/potential competition in the areas in which they are concerned.  
· (2) Ag restricted oppty to sell private label products outside member territory.
· Topco Argued:


· (a) Economies of scale:  TOPCO needs MDA to maintain its private-label program & enable it to compete w/ larger chains 

· (b) Topco could not exist if the territorial divisions were not exclusive 

· (c) The restrictions on competition in Topco-brand sales enable members to meet larger chain competition.

· Held, Topco’s MDA = horiz restraint & PS viol of SA. No ROR for this scheme. 

· Irrelevant that there was no price fixing—MDA get same treatment as PFA. 

· D’s argument that MDA increased competition by enabling members to compete successfully w/ larger nat’l chains is rejected:  Although there may have been some procomp effects, freedom of competition cannot be foreclosed in one sector of econ b/c private citizens believe that such foreclosure may promote competition in a more important sector of econ. 




d.
Group Boycotts

FTC v. SCTLA (1993)                                     Group Boycott
Ag by competing attys that they wouldn’t work unless they were pd X amt/hr.  
· Ct said that it might be good to look at the purpose behind the ag, but on balance it was better to go w/ mechanical rule against PFAs b/c to do otherwise would eliminate the benefits of certainty & conserving jud resources recognized in Northern Pacif. 
4.
The Importance of Characterization    - -   Exceptions to applying PS Rule
Sometimes, PS rule will not be applied b/c of subtleties in commercial life, which render PS treatment unreas.  PS is the background rule unless 

(1) there’s a novel econ arrangement  (BMI) 

(2) dealing w/ an industry where horiz restraints are vital if the prod is to be produced at all (NCAA)

(3) dealing w/ a prof assoc where there’s a required need for restrictions betw members of profession (IFD)

-
These cases stand for the idea that unless you have a direct ag to restrict output or to tamper w/ compet as the means of setting price, the ct will not apply ps treatment.  

**Note:  just b/c no PS treatment, doesn’t mean it’s legal—may still be illegal under ROR analysis.
National Professional Engineers v. US  (1978)     Not a pfa – just an ag to restrict bidding

Engineers agreed by their membership in a prof soc that they were prohibited from quoting a price to a contracting agency that wanted to hire engineers.  Members were to bid on the basis of their experience & only after being selected for job could they negotiate for price they would be pd on job. This ag had strong price effects.
· SC: we should be slow to apply labels (“PFA/ORA”) to an ag unless it’s clearly warranted. 

· Ct used foreshortened ROR:  Held, not a pfa-- just an ag to restrict bidding.  Not illegal per se b/c didn’t directly tamper w/ structure of prices in mkt. 

· Warning:  before you can establish a PFA on an exam, you must show that the competitors have agreed to limit directly the prices they will quote (whether setting a specific price, a price range, or method of computing price).  

BMI v. CBS  (1979)     




Not a pfa – an innovation
BMI tests the limits of reasonability in the context of price fixing.
BMI (a clearinghouse betw/ composers & end users) issues BLs to CBS. BLs result in a flat fee pd by CBS for use of © music. CBS sued BMI arguing issuance of BLs at fees negotiated by BMI is illegal price fixing. 

· Ct has no experience in this S-M, so shies away from characterizing it as PFA. “It is only after considerable experience with certain business relationships that cts classify them as per se violations of SA.”
· Ct's focuses on whether purpose & effect of BL is to threaten competition:
· BL is not a naked restraint: it integrates sales, monitoring & enforcement against unauthorized © use, which would be difficult/expensive problems if left to indiv users and © owners.  Without BLs, composers would have to negotiate individually w/ ea user and self-enforce. 

· CBS not foreclosed from dealing individually w/ composers to pay only for the compositions used: CBS did not want to pay for blanket licenses- only for compositions used. THEY COULD STILL DO THIS: composers granted BMI nonexclusive rights to license their work.
· Ct likes cost reduction. D gets to tell his efficiency story. Price restriction is reasonably related to efficiency and keeping prices low. Price of licensing would be way higher if direct licensing was the prevailing regime.
· BL = compositions + the aggregating service --  is a new or different product.

· Ct creates an exception: 

· Don’t apply PS rule to ag that has an effect on prices if PFA is part of 
1. a novel econ practice AND  

2. the econ effects are not immed obvious AND

3. Ct has ltd. experience in dealing w/ this type of K

· Rather, it should be subjected to a more discriminating examination under ROR.
NCAA v. Bd of Regents of Univ of Okla  (1984)  Product at issue requires horiz restraint
Rules of NCAA prohibit any school’s football team from appearing on TV more than twice per year.  (more on this case in modern ROR section)
· Exception:  
· True, this is an ORA betw/ competing schools, but ct refused to use PS rule b/c product (intercollegiate football) that was produced required a large amt of horiz restraint betw competrs to make prod possible.
FTC v. IFD (1986)  


Not a PFA – just an ag to w/h info
· Federation rule: no member dentist could furnish x-rays to ins cos who paid for dental svcs under dental insurance.  (More on this in ROR section)

· Held, not pfa, but ag to w/h information or part of a prod from consumers (ins cos).  

· Exception:  ct refused to apply PS rule b/c this was new practice/econ arrangement and it may not be approp to apply ps rule where you have a profession with required cannons
B.
ROR Analysis

Although SC announced in SO that “reason” would be the rule, it wasn’t until CBT that SC gave an example of ROR analysis.  Not until 1970’s is there an elaboration of the framework of CBT.  

1. Full Blown ROR

Chicago Bd of Trade  (1918)

Full Blown ROR Analysis:

1.
Look at nature of the ag (Can’t be in a per se category like PFA/ ORA)

2.
What is the purpose of the ag? 

3.
What is the likely effect of this ag? (will it have the benign purpose that Ds claim or will it have a harsh effect on competition, driving prices up & sellers out of mkt?)  

**  To predict the effect, look at party’s mkt power & at the observed effect if ag has been in operation for any time.  

Issue:  legality of “call rule,” where CBT members agreed that they would pay a set price for grain betw 2pm & 10am. During this time, farmers who didn’t have Ks for their grain delivered grain to grain dealers in CHI & sold it at the best price they could get. CBT adopted a bylaw that its members buying such grain must purchase it at a fixed price that was set at “the call.” So, there was an agreed-upon fixed price established via competitive bidding.  

· Govt challenged call rule as PS illegal b/c direct ag among competitors to set price by which to do business after hours. SC rejected PS.  

· The true test of legality is whether the restraint imposed is such as merely regulates & perhaps thereby promotes competition or whether it’s such as may suppress or even destroy compet.
· ROR Analysis: 

· Ct looked at nature of the call rule/terms of the ag
· Ct looked at purpose of ag (to prevent exploitation of farmers and cut down on the trader’s hours of work; rule greatly improved working conditions in a time when labor practices were under fire)

· Inquired into mkt power of the parties to ag: CBT members were very powerful Bs, but amt of grain sold under the ag was teeny compared to total amt traded b/c most is traded in futures.  

· Ct predicted the effect of the call rule on competition & reasoned it would have a negligible effect on price levels; would be beneficial to traders;  & fairer to the farmers.

· Held, call rule is reasonable considering:

· limited nature (restriction only on time period) 

· limited scope (restricted to grain “to arrive”) 

· limited effects (applicable only to small amt of grain)

Kovacic’s criticism:  

1.
No effort made to define the burdens of proof or to set a hierarchy as to which factors take priority.

NWS makes an attempt to set these boundaries.

2.
CBT is seen as unmanageable ( encourages per se analysis.

· Hypo:  What if all car dealers in Virginia decided not to open in the evening when comparison shopping was most likely?

1.
Quick Look ROR:  The Modern Approach

“Quick Look” = middle ground between per se illegality and full-blown ROR analysis.

Quick Look ROR Analysis:

1.
Look at nature of K to determ whether it’s in a PS category (PFA/ORA)


2.
If not in PS category, do a quick look at purpose announced



a.
If purpose announced is not consistent w/ premise that competition is good, ag will be

   

illegal.

(** Skips Step 3 of the orig ROR analysis: No need to look at mkt power & the historical effect on price/qual of prod /customer convenience & predicted effect.)

 
b.
If purpose announced IS consistent w/ competition rule, ROR will proceed to predict

  

the net effect of the restraint:  

 

i.
look at mkt power 

  

ii.
the historic effect on competition 

  

iii.
make a prediction on the net effect on compet. (ignore non-competitive effects)


Natl Prof’l Engineers 1978  QLROR2(a) purpose inconsistent w/ premise that compet is proper
Association’s canon of ethics prohibited competitive bidding by its members – to gain membership, members agreed to refuse to negotiate or even discuss the question of fees until after a prospective client has selected the engineer. Members were to get the job based on their experience instead.  Conseq: Price compet was suppressed & customers were deprived of benefits of free/open compet.

· D’s “purpose” for this ag:  

If members competed against ea other on price they would quote a lowball price on job. Once they got the job on a low bid, the firm would be tempted not to put the correct amt of time & work into the job. Upshot—deficiently engineered buildings, bridges, etc.  D was arguing that competition would not work in this mkt—that it was bad.  Ct said this was improper.  

· Held, this was not a proper purpose to justify a restraint. Only justification ct will entertain is a justification consistent w/ the premise that competition is proper. If industry doesn’t agree, should lobby Congress.

· The inquiry mandated by the ROR is whether the challenged ag is one that promotes compet or one that suppresses compet. The purpose of the analysis is to form a judgment about the competitive significance of the restraint; NOT to decide whether a policy favoring compet is/isn’t in the public interest, or in the interest of an industry.
  


Note:  ROR imposes the Society’s view of costs & benefits of competition in the entire marketplace.

Continental TV - Clarification on predicted net effect  

The effect that ct is interested in is the effect on competition:  
· Is competition on the whole promoted by the restraint or is there a detraction from the competition that would be possible but for the restraint?  Here, it was clear that a certain type of competition was being restrained but more important types of competition were being promoted.  

NCAA (1984)  -  Only Procompet effects have any conseq on ROR analysis—not soc, pol, etc
QLROR2(b)!!  Rules of NCAA prohibit any school’s football team from appearing on TV more than twice per year. Schools argued NCAA had unreasonably restrained trade in the televising of college football games. Purpose of rule: to reduce the adverse effects on live TV upon football attendance.  Ct held that PS treatment was inappropriate, but in the end found that NCAA was inhibiting competition (viols SA.

ROR, not PS treatment: 

· this is an ag among competitors on the manner in which they will compete w/ ea other. Ag restrains price and output, BUT ROR applies ( This case involves an industry in which horizontal restraints on compet are essential if the product is to be available at all.  

· Arguably, NCAA is “increasing output” by widening consumer choice.

Purpose Advanced is not a procompetitive justification:

· Only pro-compet effects have ANY consequence in ROR analysis - - soc, lifestyle, pol effects have NO conseq in a ROR analysis.  Claimed benefits of amateurism in intercolleg sports isnt a competitive benefit, ( it’s irrelevant.
· In ROR, once anticompet behavior is shown, burden shifts to D to establish an affirmative defense which justifies the deviation from free market.  NCAA did not meet its burden.

Lack of Mkt Power is not an affirmative defense to a naked restraint:

· Relevant Mkt:  NCAA argued relev mkt was all televised entertainment ( lacked mkt power. Held, COLLEGE FOOTBALL = rel mkt b/c there is inelastic demand-- people are just not going to substitute anything else for it.  
· Absence of mkt power DOES NOT JUSTIFY a naked restraint on price/output & such a restraint reqs some competitive justificaton even in the absence of detailed mkt analysis.

FTC v. Indiana Federation of Dentists (1986)

IFD issued a rule requiring its members to withhold x rays from dental insurers in connection with evaluating claims for benefits. Looks like a “group boycott” subject to per se treatment, BUT:

· ROR, not PS b/c restraint is imposed in the context of business relationships where the economic impact is not immediately obvious.  

Held, compet among dentists with respect to cooperation w/ the insurers’ requests was restrained.

· Burden shifts to D: Absent some procompetitive virtue -- like the creation of efficiencies in the operation of a mkt or in the provision of goods & services--such an ag limiting customer choice is impeding the ordinary give & take of the marketplace & cannot be sustained under ROR. 




Cal Dental Assoc v. FTC  (1999)

CDA is a professional assoc to which 75% of Cal’s dentist belong. Members agree to abide by CDA's Code of Ethics, which prohibits false or misleading advertising. FTC alleges a viol of §5 FTCA b/c Code restricts two types of truthful, nondeceptive advertising: price advertising, esp. discounted fees, and advertising re: quality of dental services. CA9: quick look ROR is proper.

Held: 
Where anticompetitive effects of given restraints are far from obvious, ROR demands a more thorough inquiry into the conseqs of those restraints than QL.

· QL is appropriate when an observer w/ even a rudimentary understanding of econ could conclude that the arrangements in question have an anticompetitive effect on customers & mkts. See, eg, NCAA. The obvious anticomp effect that triggers QL analysis hasnt been shown.

· This case fails to present a situation where the likelihood of anticompetitive effects is comparably obvious, b/c the CDA's advertising restrictions might plausibly be thought to have a net procompetitive effect or possibly no effect at all on competition. 

· The ad restrictions are designed to avoid false/deceptive advertising in a mkt characterized by striking info asymmetries betw/ the info avail to dentist & patient. 

· Existence of challenges to consumer informed decisionmaking suggests that ad restrictions to protect patients from misleading ads call for more than cursory treatment. 

· CDA’s price ad rule reflects the prediction that any costs to competition associated w/ eliminating across-the-board advertising will be outweighed by gains to consumer info created by discount advertising that is exact, accurate, and more easily verifiable. This view may or may not be correct, but it is not implausible; and neither a court nor the Commission may initially dismiss it as presumptively wrong. 

· CDA's explanation for its nonprice ad restrictions that restricting unverifiable quality claims would have a procompetitive effect by preventing misleading/false claims that distort the market, also rules out the use of QL. 

2.
Types of Ags in ROR category

a. Ancillary Agreements – b/c purpose is not contrary to competition 

Addyston Pipe (1899) (Taft):  “No conventional restraint of trade can be enforced unless the covenant embodying it is merely ancillary to the main purpose of the lawful contract, and necessary to protect the covenantee in the full enjoyment of the legitimate fruits of the contract, or to protect him from the dangers of an unjust use of those fruits by the other party.”  The very statement of the rule implies that the contract must be one in which there is a main purpose, to which the covenant in restraint of trade is merely ancillary.

· D must explain how collaboration will benefit society as a whole ( does it promote efficiency and consumer welfare? Addyston added less restrictive means to analysis ( is there a reas relationship betw/ the restriction & the attainment of the legitimate goals? This is a proportionality analysis: not the least restrictive, just less restrictive. 
Example: Covenants not to compete are ok.  Want to encourage new business, but a 100 year covenant is not reasonable.
BMI (1979) [Part II]:  BLs not a naked restraint of trade w/ no purpose but stifling compet. Rather, it integrated sales, monitoring & enforcement against unauthorized © use. Restriction was ancillary to the integration of activities. BMI was necessary b/c made the process efficient and lowered costs. Good measures of impact: lower cost & increased output.

b. JVs – 2 firms combine for purpose of making a new product/service. This is a pro-competitive purpose.  Any restrictive side-ags must be evaluated (i.e. prohibition on sharing trade secrets) But Ct will look at net effects/effects on the whole.  
RECAP: Horizontal Agreements:

· Don’t lose sight of the question:  Did the colluding parties undertake conduct that unreasonably restrained trade?

STEP 1:
PS Analysis  

· Look to see if conduct falls into one of the forbidden categories & then all P must show is proof of an ag.

· YES and Existence of Ag is proven = STOP:  Viol of §1SA as per PS Rule.

· NO – go to Step 2: QL ROR analysis

STEP 2:
QL ROR Analysis

· Look at the purpose of the restraint: Is it consistent w/ the premise that competition is good?

· NO  - STOP:  restraint violates §1 SA as per QL ROR (See, e.g., NCAA, IFD)

(are you certain that you have no plausible procomp effects from restraint? Cf: Cal Dental !!)

· YES  - go to Step 3: Full Blown ROR Analysis

STEP 3:
Full Blown ROR Analysis

· predict the net effect of the restraint by discussing:

 

i.
mkt power 

  

ii.
the historic effect on competition (if any)

  

iii.
make a prediction on the net effect on compet. 

· ignore non-competitive effects (If used, cite NCAA when rejecting)

· Best Arguments here are: restraint drives prices up or forces competitors out

Remember that under full-blown, you have to discuss (1) purpose, (2) nature and (3) effect, but presumably if you’ve gotten this far in the analysis, you’ve already discussed the nature in Step 1 and the purpose in Step 2.

C.
Group Boycotts  -- Concerted Refusals to Deal

· A unilateral refusal to deal creates no issue. No obligation under AT laws for a firm to sell to other parties. [Only exception is when firm has control of an essential facility. Usu public utilities & firms w/ natural monopoly characteristics.]

· Group/Collective refusals to deal are BAD! Groups of competitors up & down distribution chain refuse to deal. Often receive ROR but sometimes PS.  

· Subject to PS treatment if: 

1.
boycotters possess mkt power or exclusive access to a critical competitive element   AND

2.
boycott is directly aimed at limiting or excluding competitors 

otherwise tested under ROR approach.

Boycotts are only illegal per se if: 

1.
Competitors agree to deny target competitor access to customers/suppliers/asset which is necessary for target to compete.

1. Boycotters had a dominant mkt position in relevant mkt

2. No plausible pro-competitive purpose was advanced by the boycotters
Boycotts mostly get ROR analysis:  

1.
Ct will ask: how nec is access to customer/suppliers/asset being foreclosed?

2. Ct will investigate mkt to determine whether boycotters had dominant mkt position
3. Ct will evaluate the purpose of the agreement/boycott  



Forms of Boycotts:  

1.
Participants agree not to do business w/ certain firms (FOGA).

2. Participants agree to do bus only on certain terms w/ Bs or suppliers 

3. Participants have created an asset via JV & refused to allow a competitor to have access to the product produced by the JV. (NW Wholesale) 



Collusive v. Exclusionary Group Boycotts:

	
	COLLUSIVE BOYCOTTS
	EXCLUSIONARY BOYCOTTS

	Who is affected by this boycott? 
	Concerted refusals to deal w/ participant up/down distribution chain like suppliers or customers
	Concerted refusals to deal w/ rivals, competitors, mavericks

	What are results of the boycott?
	direct collusive effects like restricting output or raising price
	only Indirect result of affecting price; mostly just trying to keep maverick out

	PS or ROR Treatment?
	PS:  see SCTLA
	ROR:  see NW Stationers


Example:  Exclusionary Boycott:

Cartels are concerned w/ entry of new competitors (mavericks). If a new competitor comes in, they will ask him to join the cartel.  If maverick refuses, cartel can impose either an upstream or downstream boycott:

1.
Upstream boycott:  

· Cartel will approach their & the maverick’s main supplier & give supplier the “choice” of selling to cartel (who buy 40% of their output) or to sell to maverick (who has 0.1%).

2. Downstream boycott:

· Cartel will approach customer and make the same “offer”: if you buy from maverick, we will cut you off.



FOGA v. FTC  (1941)                       First PS-like treatment of boycott

Guild was made up of manuf & designers of original design dresses to combat “style piracy” in the clothing industry. Guild agreed that no member would sell dresses to a retailer who sold knock-offs of a guild member’s orig design. FOGA also wanted to restrict WHERE their goods are sold -- high end.  FOGA members had market power. Target of boycott:  competitors who sold copies.  Guild openly admitted to the boycott.  Ct was hostile: essentially gave it PS treatment. 
· Compared boycott to an extra-govt’l agency that was regulating trade through competitor action. Guild basically took the law into their own hands b/c they weren’t satisfied w/ existing legal protection on their designs.  

· Court also seems concerned with the effect of FOGA’s policies in driving out small dealers.

· Suggested that boycotts are per se illegal & that FTC correctly did not hear evidence of the evils of style piracy.

Klor’s, Inc. v. Broadway-Hale (1959)        Edging closer to PS treatment of boycotts

Klor’s is a small retail appliance store; BH is a large high-end appliance chain. Klor’s claimed that well known brands (GE, RCA) had conspired among themselves and BH either not to sell to Klor’s or to sell to it only at discriminatory prices and highly unfavorable terms.  

· BH defense:  If Klor’s disappears, who cares?  BH provided no procomp justification & lower ct saw no public injury.  

· Group boycotts have long been held in the forbidden category -- per se illegal. This combination takes from Klor’s its freedom to buy appliances in an open competitive market and drives it out of business as a dealer in BH’s products.  Monopoly can as surely thrive by the elimination of such small businessmen, one at a time, as it can by driving them out in large groups.  [Stereo example:  High end store, discount store.  Customers “shop” at the high end store for information and then buy at the discount store.  This is why BH was trying to sink Klor’s.]

Why is this area difficult to figure out?

i.
The term horizontal agreement can literally be used to describe a wide variety of benign and common business relationships. Every decision to purchase a good or service from one seller, for example, can be interpreted by another seller as an agreement between the buyer and seller NOT to deal with another seller.

ii.
Sup Ct cases using the term group boycotts don’t distinguish betw/ concerted refusals to deal that have collusive anticomp effects and those that have exclusionary effects.

1.
Collusive Group Boycotts 

FTC v. SCTLA (1990)                               Per Se Treatment

Group of trial lawyers who represented poor criminal D’s challenged rates of pay – refused to take cases unless the rates were raised. DC leg raises rates & trial lawyers go back to work. FTC sues.  

· SCTLA boycott = classic restraint of trade in viol of § 1 SA: “this constriction of supply is the essence of price-fixing.”  

· Court distinguishes “social boycotts” from the one in SCLTA which it categorizes as a boycott conducted by business competitors who stand to personally profit from a lessening of competition in the boycotted market.  

· Individually you can refuse to deal as much as you want, but collectively . . . NO! This boycott is merely a way of enforcing a collusive agreement.

· NOTE: the “boycott” label in these circs serves just as a means utilized to implement an ag on price. Viewed as such, a collusive group boycott is arguably indistinguishable from any PFA and is ( deserving of true per se treatment, especially when there is evidence that it achieved the desired result (higher prices).

2.
Exclusionary Group Boycotts

NW Wholesale Stationary v. Pacific Stationary (1985)                ROR Treatment

NW was a purchasing coop owned by 100+ retailers. NW bought supplies at cheap wholesale price & then re-sold to anyone who wanted to purchase.  If buyer was coop member, they would ultimately get reduced prices via end of year rebate.  NW had rule that members could not sell both wholesale and retail; Pacific was a member & a wholesaler-retailer. Pacific expelled from the coop w/out procedural process. Pacific sued alleging that expulsion from NW was a group boycott that limited Pacific’s ability to compete and a PS viol of § 1 SA.

· NW agreed to sell to Pacific, but refused to give them the lower price. The ct held this was a refusal to deal b/c there was a collectively generated asset (reduced price via membership in coop) and competitors, by expelling, denied Pacific access to this asset of reduced price.  

ROR Applies:  

· In exclusionary boycotts [competitors target another competitor by denying him access to suppliers, customers or an asset], PS treatment should only be given if P proves any ONE or more of the following is present:    
1. Boycotters had exclusive or unique access to an essential element of competition (i.e. customers, suppliers or an asset necessary for target to compete)   OR

2. Boycotters had mkt power  OR

3. No plausible purpose/argument was made by boycotters that their action was nec to promote competition (to produce better prod, to cut cost, to provide buyer convenience)

· This case gets ROR b/c, no showing that access to lower prices was necessary to compete: 

1. Pacific failed to show that similar low prices were not available from other sources. 

2. Pacific failed to show that the boycotters had a dominant mkt position. 

3. Boycotters offered a plausible pro-comp purpose: 

· They expelled Pacific b/c it changed ownership w/o reporting the change to NW. Pro-comp b/c info re: ownership of a firm responsible for paying coop’s bills was a reas req b/c they needed to know what the members’ fin reliability was.  

· Pacific denied this was the reason they were termed – they thought they were termed b/c they were both retailer & wholesaler

· Characterization: case turns on whether the decision to expel Pacific is properly viewed as a group boycott mandating per se invalidation. Wholesale purchasing coops like NW are not a form of concerted activity characteristically likely to result in predominantly anticomp effects.

Recap of SC’s analysis of Horiz Restraints:

-  PS treatment to all PFAs, ORAs subject to light exceptions

-  others ags get ROR, often QL ROR

-  Special approach for boycotts
III.
VERTICAL RESTRAINTS

Restraints agreed to betw/ S & B of complementary prods/svcs. These ags dont usu pose as direct a threat to

competition as do horizontal agreements. Most cases deal w/ manuf imposing resale restrictions on retailers.  
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2 Types of Restrictions in Vertical Agreements:

Intrabrand restrictions - affect the particular product subject to the restraint, such as Exxon gasoline.

i.
Price restraints – (from upstream to downstream only) Vertical price fixing or resale price maintenance (RPM) limit the downstream firm’s discretion to vary from prices specified by the upstream supplier. [M tells R “you must sell my Acme widgets for $10/ea.”]

ii.
Nonprice restraints
(a)
On downstream firm -- territorial, location, customer restraints.  Also, quality/safety standards.

(b)
On upstream firm -- exclusive dealerships that restrain the supplier from selling its product w/ additional dealers in a defined areas or with respect to certain customers. 

· Often in franchise situations: w/out this restraint, prospective franchisee is reluctant to invest in constructing a new franchise for fear that its investments wont be suff rewarded.

Interbrand restraints - limit a firm’s ability to deal w/ alt suppliers/dealers, either directly or indirectly.

i.
Exclusive dealing agreements -- commit dealers to sell only the goods/svcs of X supplier, thus limiting their discretion to purchase & sell alternate suppliers’ goods.

ii.
Tying -- requires a downstream firm to purchase a second, generally unwanted product/service (the “tied” product) as a condition of purchasing a desired item (the “tying” product).

· Intrabrand restraints raise concerns about collusive effects

· Interbrand restraints raise concerns about exclusionary effects

	
	INTRABRAND RESTRICTION
	INTERBRAND RESTRICTION

	EXAMPLE
	Restriction affects a firm’s freedom to deal w/ respect to a particular BRAND only - like Acme® widgets
	Restriction affects a firm’s freedom to deal w/ respect to all widget mkt participants: Acme®, Wiggy®, etc.

	TYPES
	Price (RPMs) & Non-Price (down = territorial or customer restraints) (up = Franchise Ags)
	EDAs & Tying Ags

	TYPICAL EFFECT
	COLLUSIVE
	EXCLUSIONARY

	TREATMENT
	Price Restriction ( PS see Dr. Miles, but must have an ag!!
Non-Price Restriction ( ROR see Sylvania et al
	Tying ( the treatment is labeled PS, but more like ROR (See JPH)

EDA( ROR  


A.
Intrabrand Restrictions 

· Exercise of the trader’s prerogative - a manuf can choose to do business w/ whomever he wants to.  He is free to choose a sole outlet retailer (i.e. one R that he chooses to sell his prods to in X area). There will be no price competition in X area b/c R will just set his price.  See also Colgate


1.
Resale PRICE Restrictions  -- The unresolved Tension betw/ Dr. Miles & Sylvania




Four reasons advanced for imposition of resale price restrictions on retailers:
1.
Manuf is only a pawn of powerful retailer: 

· Rs want M to set a high min resale price so Rs can get a large markup.  Rs are powerful enough to be able to dictate this to M & M agrees to this.

2.
To implement an upstream/manuf-level PFA/MDA:  

· Ms may have agreed to fix price & divide up mkt shares b/c assured mkt share will make cartel member willing to go along w/ fixed price. Only way that such MDA can work is if Ms set minimum retail prices for R b/c if retailers are free to cut prices as they wish, they will sell more & their M will get larger re-orders.

3.
To promote a luxury image of product:

· Ms argue that consumers form an init eval of prod based on the price charged

4.
To protect its interest in getting good retailers to handle its prod:

· A good R will advertise the prod, display it in a clean environment, use knowledgeable sales force & will perform warranty service. This requires investment of money, so M will build in a high markup to entice R to take the prod & use best efforts in selling 




Doctor Miles v. John D.  Parkinsons (1911) [Still good law]  Minimum RPMs illegal per se
Dr. Miles, medicine manuf, had 2 types of Ks with downstream distributors: consignment and retail agency Ks.  Miles introduced these Ks b/c concerned that dept stores were selling his prods at deep discount prices. Ks had restrictions w/ min price at which retailers/wholesalers could sell his prods.

· Ct analyzes under property’s right of alienation. Once Dr. Miles sold the prods, it had no right to control downstream price. Minimum resale price maintenance is per se illegal. 
· Dissent (Holmes): thinks Ms are better than cts at judging what is competitively reas.  
Anticompetitive harm? YES ( Fixes the amt customers will pay, eliminating price competition. 

sidebar:  Finding the existence of an agreement

Resale price restrictions are illegal per se( only issue at trial is whether such an ag existed among Ds.  That is, whether M agreed w/ R or W that it would sell M’s prod at a given price.  

US v. Colgate   (1919)


No requisite Agreement if only announce & terminate

Colgate (M) recommended a resale price to its Rs. M told Rs that it would terminate Rs who did not adhere to the recommended resale prices. R did not agree to resell at that price & was terminated.  

Held, Colgate Doctrine allows manuf to recommend resale prices & to terminate Ws/Rs who don’t follow them w/o implicating SA b/c there is no agreement.

· A firm seeking to impose minimum RPM is free to do so unilaterally, provided it isn’t a monopolist.  The Colgate Doctrine: Led RPM law to put an emphasis on 1st element of a §1 SA charge based on RPM -- evidence of an agreement. Announce and terminate: If M announces a policy [“I will deal only w/ Rs that conform to my policies”] and then enforces that policy [terminate deals w/ those who don’t follow] ( no §1 violation b/c absence of agreement—you only have 2 unilateral acts, so no basis for § 1 violation.

Caveat: Colgate doctrine is interpreted restrictively:  If M does anything more than merely recommend a resale price and inform R that if you don’t follow our recommended price, we will exercise our prerogative to terminate you, then ct will find an ag.  In other words, extracting any sort of commitment to future action is enough to constitute an “agreement” from R.

· If M takes efforts to cajole/coerce a resisting R into adhering to his specified prices, i.e. via threats to terminate sales, then such threats followed by R’s adherence =  “agreement.”

Monsanto Co. v. Spray-Rite (1984)

[Evid req to find a vertical PF conspiracy in viol of §1 SA in a distributor-termination case]  Monsanto manufactured herbicides; Spray-Rite was authorized distributor/wholesaler. M appointed wholesalers 1-year terms. M recommended resale prices to all of its Ws. SR didn’t adopt recommended price, but M’s other wholesalers did. These Ws complained to M that SR was selling low. M refused to renew SR’s 1-yr term, and thereafter SR was unable to get as much of M's products as it needed when it needed them from the other Ws. SR brought §1 SA action arguing M and other Ws conspired to fix the resale prices of M’s herbicides.

· Pre-Monsanto: P had to show that M terminated a price-cutting wholesaler in response to complaints by other wholesalers.

· New Standard: there must be evidence that tends to exclude the possibility of independent action by M and W (ok under Colgate). That is, there must be direct or circumstantial evidence that tends to prove that M and others had a conscious commitment to a common scheme designed to achieve an unlawful objective. 

· Permitting an ag to be inferred could deter/penalize legitimate conduct. Ct is concerned w/ motive that causes M to act; wants to keep lines of communication open (even about price so long as there is no agreement) b/c sees value in info that M gains from W, especially when it has implemented expensive nonprice restraints. Ct recognized that Ms may have an interest, indep from complaining Ws, in protecting dealers from free riding discounters.

· Here, standard is met: direct evidence- M directly advised Ws that if they did not maintain the MSRP, they wouldnt receive adequate supplies of herbicide; circum evidence: threat came during the height of the shipping season.

· Colgate Doctrine is still alive( Ct will search record to find evid of procured acquiescence or actual ags to future actions betw/ M & W.

Business Electronics v. Sharp Electronics (1988)

Hartwell and BE are the only distributors of Sharp calculators in Texas. M published a list of suggested min retail prices, but did not obligate Ws to observe them. Hartwell complained to M about BE’s cost cutting & M terminated BE’s distributorship. The effect of termination was to establish a sole outlet in Hartwell for all of Texas.  TC held that a §1 SA viol existed b/c if W demands that M terminate a price cutting dealer, and M agrees to, the ag is illegal if M’s purpose is to eliminate the price cutting. Wrong!

· A vertical restraint is not illegal per se unless it includes some ag on price/price levels. There has to be more than simply a discussion about price -- need to be an ag that sets price levels. W/out a common understanding about specific prices/price levels to be charged, an ag to terminate a dealer creates no greater competitive risk than an ag to impose nonprice vert restraints

As a result of Sharp/Monsanto, it’s hard for P to show that an ag exists. Vertical restraint actions plummeted. RPM suits keep stumbling on Sharp/Monsanto except for stupid (s who actually create ags.

2.
Non-Price Downstream Restraints

a.
Customer restrictions 

· restrictions on the type of customer R may sell to: M tells R that he can’t make sales to large institutions b/c M wants those sales or has a class of Ws who handle that function.  

· Ex:  Highway fleet sales—M tells auto dealer that they can’t sell to highway patrols.

b.
Territorial restrictions

· restrictions on where a retailer could operate

United States v. Arnold, Schwinn & Co. (1967)   Background case  

Held vertical, intrabrand, nonprice restraints to be per se illegal. Overruled by Sylvania.

Continental TV v. GTE Sylvania (1977)    Territorial Restrictions on Retailers

Sylvania was a small mktshare TV manuf. M implemented a franchise plan limiting the # of franchises granted for any given area and requiring each franchisee to sell his Sylvania products only from the location where he was franchised. Continental violated this & was terminated.  

Issue: whether dealer location restrictions were to get same PS treatment as territorial restrictions & customer restrictions.  Held, Schwinn is overruled: 

· All non-price resale restrictions get ROR analysis b/c these restrictions promote competition.  Per se rules are appropriate only when they relate to conduct that is manifestly anticompetitive. Departure from ROR must be based upon demonstrable econ effect rather than formalistic line drawing.  

Benefits:

1.
Using these restrictions, M can guarantee to R a competition-free enclave (free from intrabrand competition) where R will have exclusive right to resell the prod.  

· Means weak M w/ small mkt share/new entrants can attract good Rs who will make the kind of investment of capital and labor that is needed in distributing new products b/c can guarantee them the enclave. This will promote more competition in interbrand sector b/c otherwise the M w/ most mktshare would always get the best Rs & just continue to gain mktshare.  

2. 
Strong Ms can use these restrictions to induce retailers to engage in promotional activities or provide service/repair functions necessary for efficient marketing of their products.

3. 
Allows Ms to combat the free-rider effect.

· Held, since location clause had a purpose that was consistent w/ promoting interbrand competition & since, on the whole, the sacrifice in intrabrand competion will be made up w/ an increase in interbrand competition, the net competitive effect is favorable & thus on a ROR analysis, the location clause restriction is not harmful to competition.  

· Ct noted, however, that a large mktshare M imposing non-price restrictions may have an adverse effect on interbrand.  

· Tension in this area of the law: Ct notes that vertical restrictions promote interbrand competition by allowing M to achieve certain efficiencies in distributing his prods. When interbrand competition exists, it provides a check on the exploitation of intrabrand mkt power b/c of the consumer’s ability to substitute a different brand of the same product.

When will ct find vertical, intrabrand, nonprice restrictions to be unreasonable under ROR?

i.
When the firm imposing them has interbrand market power.

ii.
When no reasonable pro-competitive business justification for the restraint.

3.
Non-Price Upstream Restraints

a.
Exclusive Distributors and Suppliers 
Typical example: Exclusive Dealership- Agreement by a supplier not to appoint more than a few dealers w/in a geog area or w/ authority to sell to a specified class or classes of customers.  Ex: gasoline retailers, automobile dealerships, etc.

Economic justification: entice a dealer to take best efforts to promote the supplier’s brand of product. Reduces intrabrand competition and seeks to eliminate the free-rider problem.

Paddock Publications v. Chicago Tribune (7th Cir. 1996)

Smaller newspaper contended that pattern of exclusive distribution rights (by larger newspapers) viols §1 SA. Ct rejected: P should seek to outbid the other newspapers in mktplace( freedom of K! The exclusive distributions are contractual. 

· Ks did not deprive P of essential source of supply: as long as there are other content providers, then not problem. These Ks didnt cut off all news sources from smaller papers. 

· Duration of agreements: If the Ks turn over relatively often, then the exclusivity in question will be seen as competitively benign. Ct compares to when Ford, GM, Chrysler enter Ks w/ tire manufs every year to have their tires placed on new cars.

Doctor’s Hosp of Jefferson v. Southeast Med Alliance (5th Cir. 1997) 

DHJ & EJH were hospitals; SMA was a preferred provider org (PPO) consisting of member hospitals, ea w/ a seat on bd of directors. Participating hospitals in SMA provided med svcs. SMA marketed discount svcs to ERs, ins cos, etc at any participating hospital. DJH canceled its membership in SMA b/c it received almost no business from this membership. But DHJ entered into a participating hospital K w/ SMA that was terminable by either party. SMA assured DHJ it would be considered for svcs, but then entered into K to let EJH become a participating hospital instead. SMA then terminated DHJ. 
-   DHJ sued SMA & EJH arguing that its exclusion from SMA amounted to a conspiracy to restrict compet in viol of §1SA. P arg: SMA & EJH entered into a group boycott that foreclosed competition for the K to provide services to SMA subscribers in the area. DHJ did not claim that Ds’ actions were per se unlawful ( ROR is applied: P must show some harm to competition. 

· Held, unless affiliation w/ SMA is necessary to enable DHJ to compete, the substitution, like the substitution of a dealer, should not injure competition. Absent evid that affiliation w/ SMA is critical to its ability to compete in mktplace or that EJH has market power, DHJ’s replacement by EJH, in an otherwise competitive mkt, does not present a threat to competit sufficient to viol §1.  

· The critical element in analyzing the AT impact of SMA’s actions is the level of competition among PPOs & w/ other forms of managed care. Here, compet among managed-care plans provides a check on any anticompetitive effects of mkt power achievable from aggregating providers of hospital services - - Shortly after leaving SMA, DHJ affiliated w/ a larger PPO, so the # of managed healthcare providers available to consumers was not reduced. A consumer’s ability to choose managed care plans remained the same b/c DHJ’s svcs were still available to consumers via other networks.

· With respect to Ps argument that its termination and substitution had reduced consumers' choices, ct noted that SMA subscribers could still use DHJ at higher price & could still choose one of the six PPOs w/ which DHJ kept its affiliation. 

4.
Contemporary Issues 

a.
Modern Treatment of Max Price Restraints

Albrecht v. Herald Co. (1968)                          overruled by Khan, thanks to Posner, J.
Paper worried that higher retail prices meant less subscriptions & eventually less advertising $. It argued that its system of exclusive territories w/out max resale price restrictions would yield mini-monopolies. 

· Held, max RPMs [ceiling on price a downstream firm can charge] is illegal per se b/c vertical max price fixing could interfere w/ dealer freedom, restrict dealers' ability to offer consumers essential/desired services, channel distrib through large/specially advantaged dealers, or disguise min price fixing schemes. 

· Extended Dr. Miles -- Per se applies to min RPMs (Dr. Miles) AND max RPMs (Albrecht).  

Problem: AMR wants to enter an agreement with Coke to provide Coke on all of its flights. AMR wants a universal price throughout US. Coke needs to go to its distributors and set a price ceiling.  Albrecht said that this is illegal.

State Oil Co. v. Khan (US, 1997)  



Overrules Albrecht 
State Oil owned gas stations; Khan leased one. SO set a price ceiling on resale price of gas. Vertical max price fixing should be evaluated by ROR.  Why did ct overrule Albrecht?

1.
Albrecht was decided before Sylvania. Once vertical nonprice restraints moved into ROR analysis, Albrecht made less economic sense; Khan is linked to Sylvania b/c if it was now permissible for Ms to grant exclusive territorial distributorships (i.e. local monopolies), it made sense to allow Ms to limit directly the extent to which local monopolists could exploit their power by raising prices. A concern that Ct expressed about Albrecht was that Albrecht could encourage firms to vertically integrate and ( eliminate dealers altogether.

2. 
In 30 years, cts/academics all criticized Albrecht; 

3. 
There was no showing of anticompetitive harm in any of these cases; 

4 
Ct is supposed to make changes to SA over time-- evolutionary quality of SA.

RECAP:  M’s Suggested Retail Prices (MSRP) are ok, so long as they are SUGGESTED and there is no AGREEMENT. After Monsanto, BEC and Khan establishing a RPM viol is not easy.

b.
Pricing strategies that have “penetrated” the Per Se Rule

Cooperative Advertising 
Typical scenario involves a sharing of expenses by M & a group of its dealers to advertise & promote sales of M’s product. Usu as a condition of participation, ads pd for out of the common pool cannot include any info on pricing or may be limited to stating the MSRP.

Ex:   Trane runs ad that you can have A/C installed for $1,000. M pays for ad and 6-8 local

service companies can sign on to have their name advertised if they agree to offer the

purchase and installation for the same price.

· Lawful examples of these arrangements typically do NOT:

(1)
require the dealer to participate, or

(2)
prohibit the dealer from taking out ads on its own to include pricing information

(3)
show evid that M & dealers have agreed to any specific resale prices.

· Early cases got per se treatment. Later cases got ROR.

· Usually, price restrictive coop advertising has been found to be procompetitive or neutral.

Discount Pass Through

Typical case: W asks M for a lower price for the particular purpose of meeting a lower price in the mktplace. M & W do not agree on a specific resale price, but they discuss price in formulating an appropriate discount.

· Cts have held that the funding of a discount by M, even on the condition that the discount is passed on, does not rise to the level of RPM absent any agreement on the specific resale price. As long as W maintains control over the price, it’s ok. W can either reject discount or discount even further.

· ROR analysis:  (1) Absence of ag; and (2) Has procompetitive effects-- lowers prices to consumers, increases sales and thus increases interbrand competition.

In re American Cyanamid Company  (FTC 1997)  

ACD implemented 2 rebate plans for its dealers where ACD offered to pay its dealers substantial rebates on each sale of its crop protection chemicals that was made at/above specified min resale prices. Evid showed that dealers accepted ACD’s rebate offer by selling at or above specified min sale prices. For dealers who sold at specified price, the rebate constituted their entire profit margin so there was a disincentive to sell below the min resale price.  NOTE: this was a consent decree, not a decision( no precentential value

· “If an ag to forego one’s entire profit margin if one departs from the specified price does not constitute a price maintenance agreement, then nothing remains of the per se rule.”  Dissent:  Feels that this violates Colgate, Monsanto, Sylvania, and BEC.  

· Generally, rebates to distributors have been analyzed under ROR.

5.
Vertical/Horizontal Characterization Challenges

Copy-Data v. Toshiba America (CA2 1981)   insignif mktshare minimized anticompetitive effect

Dual distributorship arrangement where M and distributor are horizontally (Topco -- per se) and vertically (Sylvania - ROR) related. Are mkt restraints from a dual distributorship so plainly anticompetitive that they should be declared per se illegal w/out elaborate inquiry re: precise harm they caused/their business justification?

· ROR is the baseline: Departure from ROR standard must be based on demonstrable econ effect rather than on formalistic line drawing. Ct looks to Sylvania which was based on the recognition that territorial allocations imposed by suppliers/Ms, while they may limit intrabrand competition, can be of substantial benefit to interbrand competition. 

· B/c Toshiba’s lack of mkt power combined w/ strong interbrand competition from IBM & Xerox, Toshiba was not in a position to exploit territorial restrictions by using them to benefit its distributional arm.  

· The clear trend after Sylvania is to treat vertical nonprice restrictions imposed by a supplier engaged in dual distribution as vertical, thus subj to ROR, either b/c the supplier acted unilaterally as the source of the restraint or b/c an examination of the origin, purposes and effects of the restrictions shows that they are no different from vertical restrictions imposed by suppliers which are not dual distributors. 

Supplier or Dealer Exclusivity and Concerted Refusals to Deal

· Typical scenario: substitution by a supplier of one exclusive dealer for another.  Combo of exclusivity & substitution lends itself to the charge that the supplier and its new dealer have engaged in a horizontal “concerted refusal to deal” b/c it affected competition betw/ dealers.

· The tension here is that concerted refusals to deal among competitors are per se unlawful and exclusive distributorships are judged leniently under ROR.

Nynex Corp. v. Discon (US 1998)

Plaintiff Discon provided the service of removing obsolete telephone equipment to Nynex. After Nynex began purchasing such services from AT&T, Discon sued alleging Nynex/ATT were conspiring to exclude Discon from mkt and that they entered into this ag for fraudulent reasons. 

· CA2: Discon's allegations that Nynex paid ATT more than Discon charged b/c it could pass the higher prices on to consumers through higher regulatory-agency-approved service charges; that Nynex would receive a year-end rebate from ATT; that Nynex would not buy from Discon because it refused to participate in this fraudulent scheme; and that Discon ( went out of business stated a claim under §1 of SA. It reasoned that the procompetitive rationale for discriminating in favor of one supplier over another was lacking in this case and Discon may have alleged a cause of action under the Klor’s rule that group boycotts are illegal per se. 
· Held: The per se group boycott rule does not apply to a single buyer's decision to buy from one seller rather than another. The PS rule should not apply even if there were no legitimate business reason for the switch to the other supplier-- the PS rule should not apply to a single buyer's decision to switch from one supplier to another.

· Precedent limits the per se rule in the boycott context to cases involving horizontal ags among direct competitors. Here, PS rule is n/a b/c this case concerns only a vertical ag & a vertical restraint, in the form of depriving a supplier of a potential customer. 

· Although Nynex’s behavior hurt consumers by raising telephone service rates, that injury naturally flowed not from a less competitive market for removal services, as from the exercise of market power lawfully in the hands of a monopolist, ATT, combined w/ a deception worked upon the regulatory agency that prevented the agency from controlling the exercise of monopoly power. Applying the PS rule here would transform cases involving improper business behavior into treble-damages AT cases and would discourage firms from changing suppliers--even where the competitive process itself does not suffer harm. 
B.
INTERBRAND RESTRICTIONS

1.
Introduction -- Exclusive Dealing and Tying Arrangements

a.
Exclusive Dealing: 

Supplier and its dealer-customer agree that the dealer-customer will purchase its supplies of the product or service in question exclusively from the supplier.

b.
Tying: 

Arrangement where a supplier conditions the sale of one product, the “tying” product, on B’s agreement to buy another usually complementary product, the “tied” product. B is neither free to decline buying the tied product, nor able to buy the tied product from other suppliers and other suppliers are precluded from serving the needs of B for the tied product.

c.
Intra v. Inter Effects:
Intra:   COLLUSIVE EFFECTS

The main justification for allowing intrabrand restraints is their ability to enhance interbrand competition-- they only pose a signif anticompetitive danger when the firm imposing them has mkt power, or when the restraints are being used to facilitate cartels.  Feared anticompetitive effect is collusive/direct ( tied to the possib that they will restrict output and raise price, or limit some other aspect of competition.

Inter:    EXCLUSIONARY EFFECTS

Interbrand restraints can be suspect b/c of their potential exclusionary anticompetitive effects.

2.
Tying Agreements

Rationales for Tying:

(1)
increase revenues( by bundling can charge more for the tying product.

(2)
Quality control ( supplier wants to service parts and maintenance & maintain the brand.

Ex:
you are using an IBM card reader (30 years ago!) and you use Brand X cards in the reader( If IBM card reader jams b/c of the “inferior” Brand X cards, the user will curse IBM not Brand X.

(3)
Price discrimination( Use device to test the intensity of demand: company may use tied product to measure the intensity of demand.

(4)
Gov’t argument in MS: When the tied product has the potential to be a substitute (normally complementary goods) for the tying product. Argument was that Microsoft wants to tie IE (tied) to Win (tying) to discourage and decrease the use of Netscape w/ the result being to discourage the development of a browser O/S. Want to protect the tying product’s fortress.

Required Elements for a Per Se Tying violation:

1.
Must have 2 products:

a.
2 distinct prods or services 

b.
MS argued that only one product ( an O/S and a browser function

2.
Evidence of coercion 

a.
B doesn’t want the bundle

b.
a degree of “forcing,” in the sense that B has no choice but to take the 2nd prod to get the first

3.
Monopoly power in the tying product 


a.
Show mkt power b/c w/o it, S could not impose the bundle; “forcing” would not be likely

b.
P had burden to show mkt power

c.
Many disputes re: how to show market power.

i.
Patents, ©, TM -- May have a patent, but not monopoly power.  Are there substitutes?

ii.
Need to look at the relevant market as to where the D had market power.

4.
Foreclosure

a.
Older cases – needed to show that IC was affected.

b.
Modern approach – Need to show significant foreclosure in the tied product.

5.
D allowed to show reasonable justifications
a.
Quality control often used as justification( Must be supported by the evidence. 

b.
In infant industry the manuf has a legitimate justification. SC permitted in the 1st cable TV cases (if you want our cable, only we can do the service).  

Eastman Kodak v. Image Technical Services  (1992)   *Importance of assessing the relevant mkt*

EK had small mkt share as copier manuf.  EK tied Kodak repair svc (tied) to purchase of replacement parts (tying) for copiers. If you owned Kodak copier & wanted to buy replacement parts, you had to agree to use Kodak repair service exclusively. 

· Importance of assessing the relevant mkt: Held, irrelevant that EK has small mkt share in copiers b/c affected mkt in tied prod wasn’t the mkt for ALL copier repair services, just mkt for Kodak copier repair svcs.     

· Repair svcs for one brand of a prod is a separate mkt than repair svc for ALL brands of a prod.  Important b/c many Ss of mech prods want to perform repairs either b/c of goodwill interest or b/c want to make income from repairs. If repair is a sep mkt then there’s a potential monopolization problem & it’s clear that forcing can def occur b/c S has a monopoly going into any sale in connex w/ the repair svc for the brand of mech prod that S sells.
a.
Early Cases: ROR Balancing Approach to Tying: 

IBM v. U.S. (US, 1936)
IBM conditioned the lease of its business machines upon the lessee's ag to exclusively buy tabulating cards from the IBM b/c IBM was one of few producers of the business machines. 

· SC’s tying analysis inferred monopoly power in the tying product mkt due to the small # of firms selling the tying product. Finding a substantial amount of commerce in the tied product, SC held that under §3CA, the effect of the arrangement may be to substantially lessen competition. 

· IBM argued quality control: only by use of its own tabulating cards could Bs assure proper operation of the business machines & that use of other cards would possibly cause the machines to jam or fail. But evid showed that competing firms were able to produce working tabulating cards with no adverse effects on IBM machines. Thus, SC said it would only hear such a defense if no other reasonable & less competitively harmful alternatives was available. 

b.
Application of the Per Se Rule of Illegality: Fear of Monopoly Leveraging 

International Salt Co. v. U.S. (US, 1947)

SC rejected ROR approach applied in IBM and instead applied a PS rule in holding the tying arrangement illegal.

IS required lessees of its two patented salt processing machines (tying) to exclusively purchase all salt (tied) used in the machines from IS. 

· SC rejected ROR and instead applied PS rule in holding the tying ag illegal: 

1.
Ct found that IS’s patents on the machines established the requisite market power in the tying product mkt. 

2.
There was suff competitive harm based on the large annual volume of sales wielded from competitors in the tied product mkt. 

· Thus, once a sufficient impact upon competition was found to be foreclosed, liability for the illegal tying arrangement attached. Ct used a standard of PS illegality like one used to evaluate PFAs: “it is unreasonable, per se, to foreclose competitors from any substantial market (by contracting to close this market for salt against competition, IS has engaged in a restraint of trade for which its patents afford no immunity from the AT laws.” 

· Less restrictive alternative analysis:  IS doesn’t have to sell the salt( can just write product specifications & make B agree to use high quality salt. This won’t restrict comp in tied mkt.Ct will use this approach whenever S justifies tie-in of supplementary prod based on oblig to repair or goodwill interest in proper functioning of machine. 
IBM and IS form an early foundation of tying analysis from which cts have subsequently deviated and to which cts also return for PS rule precedent. While rejected in IS, elements of IBM’s ROR approach emerge sporadically in later cases in the form of business justification defenses & ltd balancing of competitive harms with such justifications.    

Northern Pacific RR v. U.S. (1958)

SC used PS rule and clarified the elements necessary to establish a PS AT violation.  
In its lease of land along its railways, RR contractually compelled lessees to exclusively ship all commodities produced on the land with its RR. Govt sued under §1SA claiming an illegal tie.

· SC relied on IS for its PS analysis of tying arrangement: SC applied a stricter PS test than in IS by assuming that the RR’s extensive land holdings indicated suff mkt power w/out an inquiry into specific econ proof of mkt power. 

· RR did not present any business justification defenses. 

· SC clarified the prima facie elements necessary to establish a PS violation:
1 two separate products were sold in the tying, 

2 suff market power in the tying product mkt, and 

3 the amt of commerce affected by the ag in the tied market was substantial. 

c.
Per Se Rule Further Entrenched: Use of the Separate Demand Test 

Jefferson Parish Hospital District No. 2 v. Hyde  (1984)

· 5-4:  5 held tying should sometimes get PS treatment; 4 held should ALWAYS get ROR.
SC clarified tying law and adopted a full ROR approach, but Ct was adamant in refusing to abolish the PS approach stating: “it’s far too late in the history of our AT jurisprudence to question the proposition that certain tying ags pose an unacceptable risk of stifling competition and therefore are unreasonable per se.”  

JPH signed an exclusive svcs K w/ anesthesiologist firm. Patients seeking operations (tying) requiring anesthesia (tied) were required to use one of 5 anesthesiologists under K w/ JPH. 

· JPH argued functional link betw/ tying & tied prods: ag assured a high level of patient care & reduced costs to those patients, and that there was a functional link betw/ the hospital's med svcs & the ancillary anesthesiology services. 

· Separate Demand Test: JPH tied the sale of 2 separate prods together, based on consumers' separate demand for them. Ct held that this "separate demand test" determined the Q of whether a firm is tying 2 prods or simply marketing 1 prod to consumers. Whether 1 or 2 prods are involved turns not on the functional relation betw/ them, but rather on the character of the demand for the 2 items. If it’s possible as a matter of commercial reality to sell the 2 prods separately, then have 2 separate prods & tying analysis is appropriate. This is not the case w/ pair of shoes.

· Insuff Mkt Power: despite the presence of 2 prods, JPH did not hold suff mkt power in the tying prod to adversely impact competition in the tied product mktplace. W/o the nec mkt power, JPH avoided tying liability. 

· Along w/ mkt power inquiry, must consider whether consumers are forced to accept the tied product due to the firm's market power. Ct based its analysis on whether consumers were harmed by the ag. Ct was less concerned about monopolization in the tied mktplace than earlier cts. 

· Coercion not present: “No evid that the price, qual, or supply/demand for either the tying prod or the tied prod has been adversely affected by the exclusive K betw/ Roux & JPH." 

· Despite the language preserving PS approach in maj opin, ct applied a ltd. ROR approach considering the actual econ effects of the tying ag. Ct could have ended the inquiry on finding that JPH did not hold mkt power in the tying mkt, but instead analyzed the 1 or 2 product element & whether any anticomp harms resulted from the ag.

O'Connor concur: 

O'Connor discussed the failings of PS rule by considering the possible econ rationales for tying products. Cts must balance the benefits & harms. 

Competitive harm imposed by tying arrangements: 

· exertion of mkt power in tying product to obtain mkt power in tied product market

· a subsequent extraction of a higher monopoly price in the tied market 

· Whether these factors turn into competitive harms depends on the existing competition in the tied mktplace( where competitors offer competitively equivalent prods and B’s cost to switch to the competing prod is low, consumers will make the econ efficient choice( favoring competing prods at lower prices, on better terms or w/ superior quality. Thus, where competition is suff strong in the tied mktplace, the tying ag will not prevent consumers from choosing a more economically efficient product. 





d.
Fundamental Flaws in the Per Se Test and the Need for Change:  US v. Microsoft

WEK argues that MS’s rise was aided by the govt’s challenge on IBM and ATT. Although IBM won, the IBM challenge exhausted IBM’s resources (b/c of the legal cost) and IBM couldn’t compete w/ MS. Meanwhile, the divestiture order in ATT brought about vast innovation, including invention of the internet.  

United States v. Microsoft   


1997:  DC Cir, in deciding whether the consent decree was violated, found that MS could avoid liab by showing that the 2 products when integrated together produced benefits. 
Importance of MS: 

· MS signals an urgent need for change in the legal analysis of tying ags under SA/CA. Jackson faced facts that compel abandonment of the rigid PS test for tying illegality w/ a balanced, ROR approach. 

· MS case shows the logical & practical shortfalls of the 1 or 2 product analysis under current PS approach. 

· MS challenges the assumptions that competitive harm must result when a firm holding sufficient market power ties two products for sale.

In 1998, DOJ filed a §1 SA tying claim against MS, alleging that Win95/IE 3.0 & Win98/IE 4.0 software bundles were illegal tying ags in viol of the 1994 consent decree. 

· DOJ argued that MS violated the 1994 consent order by continuing to tie Win & IE in its sale to both Original Equipment Ms (OEMs) and consumers. 

· Win95 and IE 3.0 software were bundled by a K requiring Original Equipment Ms (OEMs) to purchase and install IE to receive Win. 

· MS continued to offer the IE product separately until the Win98 version of the bundle( undermining its arg that these 2 items were ONE integrated product. 

· Win98/IE 4.0 bundle was achieved at the code level by integrating the software programs so that they function simultaneously w/in the Win O/S. Consequently, IE would launch when the Win user selected Win functions that required internet connectivity. 

Jackson accepted Govt's AT claims asking the ct to hold MS liable for (1) perpetuating its Win monopoly and (2) trying to achieve a monopoly in the tied product market: 

· 1998: MS clearly attained internet browser mkt dominance( its browser mkt share jumped from 30% at release of Win95 to 60% at release of Win98. Under any version of the PS test for tying ags, MS held the requisite mkt power in the tying product mkt. Jackson noted "ea year for past decade, MS's mktshare for PC O/S has been above 90%." 

But the analysis becomes complex when determining whether MS sells 1 or 2 prods and whether anticompetitive effects of the tie were substantial. 

DC Cir recognized the difficulty in applying a JPH tying analysis to MS:
· The 1994 consent decree specifically excepted integrated product bundles from viol the settlement betw MS & DOJ. DC Cir held that cts were incompetent to determine the efficiencies of these “beneficial bundles.”

· If sufficiently proven, a ct could recognize the 2 products as an innovative, technological bundle that benefits consumers rather than an illegal tie under §1 SA: 

(1)
Is it easier for M to combine the functions than it would be for the user?

(2)
Is there some benefit from having pkg put together( not a net benefit, just some benefit?

(
If both questions are answered in the affirmative, then 1 product.

But on remand, Jackson recognized no such exception to the PS test. He displayed strict adherence to the separate demand test in finding two products: 

· “while MS sold Win95/IE 3.0 & Win98/IE 4.0 software bundles, MS has marketed and distributed IE separately from Win.”

MS argues 

1.
They were just responding to demand: argues that demand from consumers and the OEM marketplace compelled MS to bundle the O/S and IE products at an integrated level. 

2.
The whole is greater than the sum of its parts: argues that this enhances the functionality of both products- when bundled together, the benefit is not merely additive, but greater than the sum of the two products together. 

· Support:  very likely that demand for O/S’s has changed since 1995( internet connectivity is now expected as a vital component to any O/S. 

Jackson found against MS's functionality arg stating that MS cannot make a compelling justification for not offering the Win and IE browser separately.

· “No consumer benefit can be ascribed to MS's refusal to offer a version of Win95 or Win98 w/out IE, or to MS's refusal to provide a method for uninstalling IE from Win98." 

· Throughout MS's arguments, it has tried to shift focus from MS's core motivation( achieving mkt dominance in internet browsers. 

REFLECTION:  The Internet mkt has been characterized by massive shifts in the competitive center. Hardware cos (IBM) displaced by O/S cos (MS); O/S cos threatened by browser cos (Netscape) and by open-platform "meta"-operating systems (Sun's Java). There is no good way to know which layer in this chain of services will become the most crucial. Thus, multiplying the layers of competition provides a constant check on the dominance of any particular actor. The most important factor in market structure is that competition came from another horizontal layer. 

3.
Exclusive Dealing Agreements  -- The basis & limits of foreclosure analysis
· Each M needs a distribution system. To raise your rivals costs, make it harder for them to get to market by locking up the main dealers w/ exclusive dealing Ks. Force rival to take the less direct path.

· Exclusive dealing arrangements have never been classified as per se illegal. This is b/c EDAs give benefits to B [price protection & assured source of supply] ( not proper to take PS approach. Compare oppressive TAs.
· EDAs implicate §1 SA & §3 CA, esp if B agrees to buy all of his requirements from S.

Standard Oil Stations (1949)
By using EDAs, SO required indep dealers who leased SO stations get all their requirements from SO; in return, SO would let them use logo, TM.  SO had 6.7% of relevant mkt, so 6.7% of mkt was affected by EDAs. 

· EDAs were prevalent in relevant mkt:  most major gas sellers operated under EDAs whenever dealing w/ indeps.  Also, large dollar volume affected by EDAs  ($68M).  

· No need for P to show anticomp effect: Held, if there’s a substantial quantity of prod affected by M’s EDA, then illegal under §3 CA b/c CA requires a prediction that K at issue may substantially lessen competition & if there’s  substantial quant affected, then obviously this would substantially lessen comp.  

· 6.7% foreclosure will infer a violation if the mkt is concentrated and entry is restricted. 



Nashville Coal v. Tampa Electric (1961)

TE had 20-yr K’s w/ NC w/ no pricing provisions. Coal prices plummet & TE wants out so they can buy for cheap in the spot mkt. TE tries to get out of K by arguing §3 CA violation. Here, there was a huge dollar volume involved (over $68M) but only 1.2% of sales in relevant mkt( this is not a substantial quantity. Ct wouldn’t let them out of the K:

· Held, substantial quant is a mkt share %, not  a dollar volume of prod that D sells under EDA. D must tie up more than 6.7% of the mkt w/ his EDAs before ct will find that it substantially affects competition & find it illegal under §3 of CA. 

· 1% foreclosure is now a safe harbor. 

Jefferson Parish Hospital

Roux Assoc had EDA w/ JPH to fill all requirement for anesth to be fulfilled by Roux.  JPH had 30% of mkt.  

· EDA is an unreasonable restrain on trade only when a significant fraction of Bs or Ss are frozen out of the market by the exclusive K. When there are numerous and mobile sellers of services, and there are a large number of buyers, narrow-scoped EDAs pose no threat of adverse conseqs. Ct found that this EDA is not likely to harm other hospitals’ access to anesthesiologists and anesthesiologists access to other hospitals or patients (no violation.  

· nb: all dicta!! Suggests that a market share of 30% or less is a safe harbor.


Omega Enviro v. Gilbarco (CA9, 1997)      *EDA analyzed under ROR*

D had 55% mktshare in highly concentrated mkt of petrol dispensing equip. P, a new entrant, sought to establish a nat’l service and distribution network by acquiring existing firms who currently dealt w/ D. D instituted a plan requiring its distributors to get all their requirements from D in response to the entrant. D had terminated its exclusive Ks w/ 2 distributors after they were acquired by P. TC: jury awd $9M.

· CA9 reversed: P presented no evidence that the EDAs excluded it or anyone else from the relevant mkt. W/out such evid ct had no choice but to reverse the jury verdict.

· ROR:  many econ benefits to EDAs, incl enhancement of interbrand competition (ROR

· Safe Harbor: Can tie up about 40% of the market and be ok 

· The availability of alt distribution channels enabling S's competitors to reach the mkt reduces the likelihood that EDAs will have anticompetitive effects. Here, the existence of alt channels of distribution [direct sales to end-users, oppty for service contractors w/ non-exclusive contracts to become authorized distributors of other Ms] were available. 

· Ct rejected P's argument that these alts were inadeq substitutes for the existing distributors-- competitors are free to sell directly, to develop alt distributors, or to compete for the svcs of existing distributors. AT laws require no more."

· If the parties can terminate the ag w/out cause on short notice, it’s unlikely that the ag will be deemed unreasonable: Here, the short duration (1 yr) and easy terminability (on 60 d notice) of the Ks, meant that P was free to compete for the svcs of existing distributors. 

· A recent competitive entry into the mkt is evidence that D’s EDAs are not a significant barrier to entry: Here, the actual entry and expansion of another M into the mkt was evid that D's EDAs were not a significant barrier to entry. 

· EDAs are less dangerous at the distributor level than at the end-user level

US v. Microsoft          de facto EDA

Evid shows that economies of scale and installed base are essential in the computer industry. MS has mkt power in O/S. MS did not use explicit exclusive dealing, but achieved de facto exclusive dealing by structuring Ks so that the pmt made by OEMs to MS depended not on how many computers it shipped with Win but rather on how many computers it shipped total, whether or not they had a Win O/S. Such an extreme pricing system could easily create exclusivity in Win O/S b/c the marginal cost of Win is zero. If every OEM needs to ship some computers with Win, this policy could have the effect of foreclosing rival O/S’s from obtaining efficient distribution.

· In MS I, DOJ attacked this and, under a consent decree, MS agreed to discontinue the practice. Similarly, in United States v. MS, several of MS's Ks w/ OEMs and ISPs either required or created incentives for exclusivity in browsers and were condemned under §2. 

4.
RPA and Primary/Secondary Line Price Discrimination

In 1936, RPA amended CA in response to concern about the rapid growth of large chain stores (A&P). As amended, the prohibition condemned price discrimination where the effect may be “to injure, destroy, or prevent competition with any person who either grants or knowingly receives the benefit of such discrimination, or with customers of either of them… .” 

Primary line price discrimination – 

Involves competition betw/ 2 competitors( Pricing below cost to the end customer. The discrimination and its anticompetitive effects occurred at the same functional level of the market.

Secondary line price discrimination  - 

Price discrim arising in context of competitive struggles betw/ 2 competing customers of a competing supplier. 

Ex:
Del Monte gives favorable treatment to A&P leaving “Mom & Pop” grocery store in a worse competitive situation. 

Here, one of the competitors is seeking favorable treatment from the supplier in the form of (1) better pricing, (2) conditions of sale or (3) allowances not made available to its rival, a fellow customer of the supplier.  Although the discrimination originated with the upstream seller, its effects were felt at the “secondary” or dealer level.

a.
The Robinson Patman Act

RPA is concerned w/ practices that under SA are purely intrabrand non-price restraints( rarely unlawful. RPA is invoked when M charges different prices to 2 competing dealers of M’s own product.  

· Practice falls into nonprice category b/c it has no element of RPM: the offending price is the one that M charges to the dealer, not a price that’s imposed on resales. 

· AT analysis assumes that M is best off when its distribution sys distributes the largest possible output at the lowest possible markup (when a supplier makes an independent choice to charge higher prices to smaller/less aggressive/poorly placed dealers, we cannot presume that the supplier is trying to make its distribution function less competitive.


Ex:
Consider M of cars that gives price concessions to lg dealer who competes successfully against other lg dealers selling rival cars. Less successful dealers do not receive the same price concessions b/c they have not been as aggressive against other Ms' brands. If a city contains one aggressive dealer who actively pursues large rival dealers and one less aggressive dealer who does not, the former may end up paying a lower wholesale price than the latter. 

This is the grist for a secondary-line  RPA suit by the disfavored dealer.

· ISSUE:  But in such a case is it reasonable to say that M has injured competition betw/ the 2 dealers? -- on the contrary: M has facilitated competition by providing an incentive to dealers to become more aggressive in promoting M's brand. Although M's differential pricing may have injured the less aggressive dealer, it has not injured competition betw/ the 2 dealers-- maybe in the future the poorly performing dealer will do better!

· RPA Non-Offending Incentives: 

If M owns its own distrib network, M encourages sales personnel to push M's products w/ 

-   higher wages for good performance 

-   stock options 

-   annual vacation trips 

-   advancement in rank 

-   larger investment in promotional funds 

· Offending Incentives:
If M sells prods via indep dealers, best way to incentivize them is via $$ rewards. But b/c the dealers buy and resell the product, $$ rewards usu take the form of price reduction [discount, rebate, etc]. 

· This is precisely the type of conduct that RPA condemns when the favored and disfavored dealers are in competition w/ ea other:

 
1. 
it condemns such conduct w/out assessing any market power requirement, and

 
2. 
usu w/out finding any impact whatsoever on competition.
· Ironically, a likely result is that Ms who depend on incentives to sell their product are likely to replace indep dealers w/ wholly owned subsids, b/c internal firm transfers are not covered by RPA. The result subverts the interests that RPA was intended to protect( small businesses engaged mainly in resale.


Morton Salt Inference  (1947) 

From a persistent difference in price one could infer injury to a competitor, and from injury to a competitor, one could further infer injury to competition.

Chroma Lighting v. GTE (9th Cir. 1997)

P was a distributor of Sylvania lighting prods. P sued D after going out of business alleging price discrimination under RPA: D had given discounts to P’s larger competitors. D on appeal claimed that evid at trial was insuff to support the jury’s finding of injury to competition.  Issue:  Whether the inference of competitive injury arising from a showing of harm to an indiv competitor in a secondary-line price discrimination case may be overcome by showing that competition in the relevant market remains healthy.

· Held, in a secondary-line RPA case, the inference that competitive injury to indiv Bs harms competition generally may not be overcome by proof of no harm to competition.
· Ct found evid of healthy competition irrelevant(RPA amendments shifted the focus of RPA from protecting competition to protecting disfavored buyers from the loss of business to favored buyers. 

· Ct followed Morton Salt’s factual supposition that competition itself is presumptively harmed by price differentials among competing resellers of M's product.

Kovacic translation:  If don’t have cost justification but do have cost differences, you can infer the requisite injury to competition under RPA -- even if small price differences.  

· RPA & SA serve different purposes:  (1) SA protects competition; (2) RPA protects those who compete with a favored seller. 

· Ct declined to extend Brooke Group to secondary-line cases. Also, Brooke Group sought to analogize primary-line price discrimination claims under the RPA to predatory pricing claims under the SA -- the same analogy may not work for secondary-line price discrim.

What happens in the “real world”?

i.
Coke/Pepsi Example: Assume a duopoly. Coke and Pepsi sell to Safeway, Giant, Shopper’s.  Under RPA Coke and Pepsi could not offer price discounts to one without offering to all.  Assume no express collusion betw/ Coke and Pepsi -- allows the 2 firms to coordinate behavior without even discussing pricing. Can’t offer “special deals” -- special deals would unravel this behavior.

ii.
When may this behavior cause harm?  Harper Collins and the big book stores.  Big book sellers looking for steep discounts from Harper Collins.  Small guys need the best sellers just to compete.

III.
Monopolization under §2 SA

§2 SA:
“Every person who shall monopolize or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several states shall be deemed guilty of a felony.”


A.
Introduction

· Monopoly status alone has never been forbidden—is not enough to viol SA. A competition policy based solely on status would send adverse signals.
Monopolization =  status +  conduct. Only if you have both is there a viol of §2 SA.
ANALYSIS FOR MONOPOLIZATION:

P must prove that D:

(a)
Possesses monopoly power; AND

(b)
Used improper business tactics (conduct) 

(c)
To achieve or maintain that monopoly power [as distinguished from growth/development as a consequence of a superior product, business acumen, or historic accident].

ANALYSIS FOR ATTEMPTED MONOPOLIZATION 

P must prove that D:

(a)
Engaged in anticompetitive conduct;

(b)
With a specific intent to monopolize; and

(c)
Attained a dangerous probability of (success) achieving monopoly power.


B.
ASSESSING MKT DEFINITION AND MKT POWER

· In any monopolization fact-pattern, you have to start here b/c this is how you prove the 1st element of monopolization or the 3rd element of attempted monopolization. 
· Mkt power -  The ability to raise prices above a competitive level w/out suffering an immediate and substantial loss of sales.  

· Monopoly Power -  power to control prices or exclude competition, sometimes wielded by a firm who has a product for which there are no substitutes & no competitors.

· Normal Scenario:  Most firms function in an enviro w/ substitutes & competitors. Mkt power here will depend on how close the substitutes are, how much name brand id a firm has, etc.  To establish the mkt power you must be aware of who the firms are in the mkt, by defining the relevant mkt. (see, e.g., Crispix discussion)  Mkt power turns on mkt definition, which turns on defining what the relevant mkt is-- the mkt in which the firms are competing. Therefore, the logical starting point is defining the relevant mkt.


Measuring market power [all of these methods were used against Microsoft]

i.
Direct evidence:

(a)
Measure demand and supply inelasticity by using econometric models:

 
High demand elasticity: indicates considerable power to raise prices above competitive levels and hold them there without experiencing a significant loss of customers.

(b)
Proof of actual exclusion. Has the dominant firm excluded competitors and subsequently raised prices?

ii.
Circumstantial evidence:

(a)
Market shares - if a firm acquires and maintains significant market share over a period of time ( infer market power to raise price above cost without subsequent loss of sales.

(b)
Profits - Rate of return above industry averages.

Market share -- *must first define a relevant market*

i.
Product dimension -- What are the available substitutes?  If product is Chex cereal then substitutes would be other healthy cereals (e.g., Wheaties) but a consumer would not buy Count Chocula.

ii.
Geographic dimension -- Where do users look to purchase products considered to be acceptable substitutes for the alleged monopolist’s products? Is there a range of suppliers who can satisfy demand? Exxon/Mobil: Did they merge to control retail outlets? How far are you willing to drive to buy gas?

1.
1984 DOJ Merger Guidelines  

a.
Philosophy

Isolate the firms that a given firm must take into account in pricing its product.  This is a way of describing what the mkt is, who is in the mkt.  

· Determine a group of sales of various products which if one hypo seller made all of these sales (controlled the manuf of all these prods), that manuf (monopolist) could successfully raise its price for a substantial amt of time & continue to operate profitably.  

Ex:
Dry cereal manuf—do manuf of oatmeal also compete in this mkt? Under DOJMG, you start out w/ smallest hypothetical mkt (all the sales of dry cereal) & imagine a manuf that produced & sold all the different labels of dry cereals.  Ask yourself whether this monopolist could raise its price for a substantial period of time & continue to make money OR would people substitute away to cooked cereal in numbers suff enough so that it would not be profitable for monopolist to raise its price.  If the answer is substitution, then you must redraw the provisional mkt to include all the sales of dry cereals & cooked cereal. Then ask same Q: Could a hypothetical monopolist raise its price over a period of time & operate profitably. If yes, then that’s your mkt. If no (people would substitute to toast or eggs & would do it in such large hoards that it wouldn’t be profitable for the monopolists then you would have to include the substitute prods) so include toast, eggs in the relevant mkt, etc. etc.

b.
Methodology

1.
Determining the product mkt (prods in competition w/ ea other in the mkt you’re trying to define.)  

a.
Start w/ the product that’s made by the firm you’re concerned with. 

b.
Then, include all physically identical products. 

c.
Then, hypothesize a monopolist making all these physically identical products 

d.
Then, hypothesize the price rise. 

i.
“Price Rise” is defined as a small, but significant & non-transitory increase in price.   (Small, as in 5%; non-transitory increase as in an increase for a 1-yr period) 

ii.
Foiling Standard:  if a signif # of consumers would substitute away, it would “foil” the hypo monopolist who tried to raise the price 5% for 1-yr. 





e.
Using the Foiling Standard, identify those prods that are in the relevant prod mkt.




2.
Define the relevant Geographic Mkt
· If dealing w/ sales of consumer goods/mkt power of a retailer, relevant geog mkt power will be defined by consumer convenience-- pretty small area

· When dealing w/ sales to businesses, i.e. goods sold at wholesale or raw materials, then shipment costs that defines the relevant geog mkt.  

a.
take a location where its clear that the prods in the prod mkt are being sold. 

· i.e. prostitution near the DC convention center 

b.
hypothesize a foiling standard price rise in that location 

· those prostitutes start charging $125 instead of $100 & it’s not temporary 

c.
If in response to the foiling standard price rise, consumers in that area would substitute away to buy from Sellers in adjacent areas, then include the adjacent area in the new provisional geographic mkt & ask the same question again.  (see, e.g., Kovacic’s discussion of how far people will go to find the cheapest gasoline!)

· So, if the increase in price to $125 causes their “clients” to jump ship to the Logan Circle prostitutes, then you have to include the Logan Circle neighborhood in the relevant geog mkt.

d. 
Ask the same question again until you have non-substitution.  At that point you’ve defined your relevant geog mkt.

3.
Identify the Sellers in the Mkt 

· This takes into account that IF there’s a foiling standard price rise, there might be 

· new entrants entering mkt b/c they’ll be attracted by the increase in price OR 

· there may be firms that were already in the mkt making the relevant prod, but they also make other prods & the increase in price leads them to shift production facilities to increase the output of relevant prod. 

a.
Apply foiling standard 

b.
Add to the list of current sellers in mkt any new entrants who would come into the mkt. 




4.
Ascertaining the Mkt Shares of Firms in the Mkt
a.
What would be the total output if you had a foiling standard price rise with new entrants coming in and production facilities shifted by existing firms. 

b.
Make estimates as to 

i.
what new entrants would be producing at the end of the year in that mkt 

ii.
the shift in production increase at the year

iii.
existing production of existing firms in the mkt

THIS GIVES YOU THE TOTAL PRODUCTION

c.
Fix each firm’s share of the mkt by taking the est production of given firm as a percentage of total estimated production that’s in the mkt after you’ve gone through the foiling standard process for each of these four steps.

Mkt share is a surrogate for mkt power(firms w/ high mkt shares have high mkt power.

Under §7 CA, SC established a presumption of mkt power based on mkt share.  

Under § 2 SA, mkt share is used to determine whether or not a defendant was a monopolist.

B.
Monopolization- - single firm conduct

· §2 SA:   “Every person who shall monopolize or attempt to monopolize or combine or conspire w/ other persons to monopolize any part of trade or commerce is guilty of a felony.”

· 3 Crimes are included in § 2 SA—(1) Monopolization (2) Attempted Monopolization and (3) Combining w/ another to monopolize (not used often b/c §1 SA usually takes care of these guys). 

· A §2 viol requires a showing of  (1) Mkt Power and (2) Monopolization Conduct on part of D.  

1.
Market Power




It is not nec to show that D had classic monopoly power (i.e. 100%). 

Standard Oil Company of NJ v. United States (1911)  Market share as circumstantial proof

SO controlled 90% of petroleum refining business in US. Although SO lacked dominance over every phase of the petroleum industry, Ct found that its control over refining gave it the power to govern commerce in the upstream (production) and downstream (marketing) parts of the industry.

· Circumstantial evidence: Ct held that 90% control over the refining mkt over a sufficient amt of time permitted the inference of mkt power( monopoly power under §2 SA. 

· Direct evidence: Success in blocking/excluding rivals. Durable market share of 90% or more will be a strong presumption of monopoly power.  [This was the largest breakup until AT&T.]



U.S. v. U.S. Steel (1920)                              Limit-pricing and monopoly power 

At complaint, USX had 80% mktshare, but when SC gets case, mktshare dropped to 41%. 

· Decline in Mktshare = no mkt power: the decline in mktshare shows that USX does not have preeminence of market power -- not the level of SO. 

· No complaints from competitors: No witnesses came forward to complain about bad conduct, in fact, competitors came in and supported USX. 

· Status (size) alone will not be held to be a violation, MUST HAVE bad behavior.  

· Criticism: Academics believe that Ct fundamentally misunderstood the business. What was really going on? Collusion: USX set a high price (not high enough to invite entry) umbrella and said to its smaller rivals -- as long as you stay in line on price, we will cede market share.  Don’t screw us or we will drop price through the floor and drive you out of business.  

· Microsoft:  DOJ is arguing USX to the cts( don’t make the mistake again.



Standard Oil Company v. United States (1931)  

Impact of new technology  

Govt brought §2 SA action claiming companies combined to create a monopoly in cracking refinement technology for petroleum -- cross licensing of royalties. The main issue in this case (and those like it) is how do you weigh the incumbent and new technologies when defining the relevant market.  

· Ct finds that D only had 55% of total cracking capacity and that cracked gasoline only accounted for 26% of total gasoline production. Ct said that there is no difference between straight run and cracked gasoline -- Ds could not effectively control the supply or fix the price of cracked gasoline by virtue of their alleged monopoly of the cracking processes, unless they could somehow control the remainder of the total gasoline production from all sources.

· As it turns out, cracking becomes the dominant technology. Ct was arguably looking at the wrong market.  The reliability of market shares as measures of market power is largely a function of the quality of the data concerning the industry activity to be analyzed.
U.S. v. ALCOA (2d Cir. 1945, Hand, J) Identifying mkt participants & attributing market share
Govt challenged ALCOA’s “monopoly” over virgin ingot and argued that ALCOA had deliberately attempted to preempt entry and expansion by competing producers by anticipating increased demand and announcing the construction of new plants to meet those needs. 

· Assessing mktshare: ALCOA’s production of virgin ingot was betw/ 80-90% (monopoly) of mkt; but if you included secondary/imported ingot share was only 33-64%.

· Secondary and imported aluminum is excluded thus 90% market share ( monopoly.  Under SO, 90% is evidence of monopoly power.  Violation found.  

· Today:  Can put all imports in the relevant market as a result of lower trade barriers.

n.b.: this opin is considered as authoritative as a SC opin b/c SC couldn’t sit on this case due to disqualification



U.S. v. E.I. du Pont de Nemours & Co. (1956)                               Cellophane case  

Govt argued Dupont violated §2 SA in the cellophane mkt. Does Dupont possess mkt power? 

· D argued that cellophane faced numerous close substitutes in the flexible wrapping material mkt.  Dupont made 75% of cellophane sold in US, and cellophane constituted less than 20% of the flexible wrapping material mkt. 

· D argues that w/o monopoly power it does not have power to control price and exclude competitors. Govt argued that other wrapping materials are neither substantially fungible nor like priced. 

· RELEVANT Q: Is there a cross-elasticity of demand betw/ cellophane & other wrappings?

· Monopoly power is the power to control prices or exclude competition.   To determine what the relevant mkt for determining the control of price and competition, no more definite rule can be declared than that commodities reasonably interchangeable -- not necessarily fungible -- by consumers for the same purposes make up that part of the trade or commerce, the monopolization of which may be illegal.  No violation found.

· Cross-elasticity of demand( Responsiveness of a product’s sales to price changes of the other product. If Dupont raises prices, Dupont faces competition from other wrapping paper products. Test is the degree of demand based substitution. The mkt is composed of products that have reasonable interchangeability for the purposes for which they are produced -- price, use (function) and qualities considered.
· Cellophane Fallacy: The presence of substitution precludes a finding of mkt power. At some point people will switch regardless if something is a demand substitute. If raised gas to $50/gallon people would switch to bikes. Does that mean that bikes and cars are substitutes? 

2.
MARKET POWER IN THE AFTERMARKET

· Aftermarkets ( autos, copiers, computers, telecom. Usu a strong aftermarket for upgrades and service.
· OEM - original equipment manufacturer; ISO - independent service organizations

Eastman Kodak v. Image Technical Services  (1992)  

Kodak took steps to prevent ISOs from obtaining spare parts to compete with Kodak for aftermarket services. ITS sued arguing that Kodak had engaged in illegal tying by (a) conditioning the availability of its spare parts upon the customer’s retention of Kodak to provide services, and (b) monopolizing a relevant market consisting of aftermarket services for Kodak copiers.  

· Issue was whether Kodak’s low mkt share of original equipment sales (20%) precluded an inference that it had power to raise prices or exclude competitors in the aftermkt. 

· Kodak argued that if it tried to boost prices for spare parts and services, it ran a risk of alienating existing & prospective customers. Kodak provided 80-95% of the service for Kodak machines. Kodak’s arguments did not match up with economic realities. Kodak argued: (1) life cycle pricing (unsophisticated purchasers are getting hurt); and (2) sophisticated customers would not be receptive to switching costs. 

· Held, there is evidence to show an antitrust harm to competition: the class of locked-in Kodak consumers could theoretically be harmed by the alleged diminution in competition

· Life cycle pricing not reasonable -- cost of information AND switching costs are high.  ITS was able to show anticompetitive conduct( higher service prices and ISOs being driven from the mkt. Court found that parts, service and equipment were not part of one unified mkt -- two separate mkts.
· If impose restrictions before the customer signs the contract then you’re ok -- 20% mkt share will protect you -- BUT if switch midstream then mktshare becomes the mktshare in aftermkt.



3.
Monopolization Conduct
· §2 does not prohibit the holding of a monopoly share of the mkt in  & of itself. You need an element of unfairness, taint, or attenuated wrongdoing in the conduct that the monopolist has engaged in either to obtain the monopoly or maintain the monopoly. 

· Otherwise it’s unfair to the winner in the commercial struggle who won a monopoly position through acts that are totally desirable to say that the winner is engaged in illegal conduct even though everything they’ve done is socially desirable.  

· Also, since cts can use divestiture as a remedy for viol of §2, firms would not compete hard at all once they approached anything close to a monopoly mkt share. This would be bad for the econ b/c often large firms that have been successful are the types of firms that have 70% mkt share or may have R&D capacity which could lead them to have a monopoly share in the mkt. W/out a conduct element, firms would never take the final step to get a monopoly share & the US econ would be deprived of their wholehearted efforts.

ISSUE: What conduct, when coupled w/ monopoly power is suff to make out a viol of §2 SA?  Remember: All competitive conduct by a firm tends to exclude competitors, makes it hard for them to compete, disadvantages them, etc. Anything other than socially desirable competition on the merits can be characterized as MC.

· The basic standard for looking at improper conduct under § 2 SA is to look at everything that violated § 1 +.

Basic Concepts

Look for acts  that make it hard to compete against monopolist  [increase costs of competing]

· Merging to monopolize is MC, but it’s not unlawful to merge

· Long term exclusive supply Ks that tie up crucial sources of supply so that competitors can’t access them are MC, but the K’s themselves are not illegal

· Exploiting leverage in one mkt to give monopolist more power in its monop mkt is MC

· Bundling of repair services in the sales of machines is MC (See United Shoe Machinery)

· Predatory Pricing, but hard to define what constitutes predatory pricing (usu sales below costs-- but what cost? Avg variable cost? Avg total cost?)

a.
The Early Cases (1945-1953)


US v. ALCOA (1945) The exercise of skill, foresight & industry will never be held to be MC.  

Govt alleged that ALCOA improperly discouraged entry and expansion by its competitors by undertaking substantial additions to its existing productive capacity in order to fulfill new demand. ALCOA was found to hold 90%+ mktshare in the virgin ingot aluminum mkt. 

· Size alone does not determine guilt; there must be some “exclusion” of competitors; the growth must be something else than “natural” or “normal”; there must be “wrongful intent”; or some “unduly” coercive means used.  

· ALCOA had discouraged new entry into aluminum production by expending its capacity more rapidly than demand in its output warranted. 

· What should have ALCOA done?  Let competitors build new plants.  Look at the date -- if ALCOA had not built excess capacity the U.S. could not have staffed its war effort.  The finding of anticompetitive conduct here had been criticized. After ALCOA §2 SA actions come back from the dead.

U.S. v. United Shoe Machinery Corp. (D. Mass. 1954)           

USM sold 75-85% of the machines used to make shoes in US. Govt attacked USM’s policy of leasing -- and refusing to sell -- its machines and imposing lease terms that forced its customers to get service on leased machines from USM only. 

· Held, USM created barriers to entry by competitors. 

· Bad behavior:  (1) Lease-only; and (2) Bundling of service.  

· Why is this bad?  (1) No ISO’s; and (2) Lease-only does not allow a secondary market of used USM machines to compete w/ USM machines (compare with ALCOA). 

· No Justification allowed: USM argued customers liked these arrangements and that it allowed USM to make a better product. The law does not allow an enterprise that maintains control of a market through practices not economically inevitable to justify that control because of its supposed social advantage.  

· D’s argument was like the reasonableness argument in §1 cases( “It is for Congress, not for private interests, to determine whether a monopoly, not compelled by circumstances, is advantageous.” Key theme to the course! 

· Much criticism: the lease-only program may very well have provided a higher quality machine and important information for USM. Eventually USM was broken apart and now the U.S. shoe business is non-existent. Message to large firms was if you get too big, too good -- too bad!
n.b.: Lower ct opin, but noted w/ approval by SC.

b.
The Rise of the Chicago School – 1970’s

Ct moves away from broad findings of anticompetitive conduct and focuses on efficiency, preserving incentives for dominant firms to compete aggressively, and supplying clear rules by which business managers could plan operations.

In re E.I. du Pont de Nemours (FTC 1980)  

Suit alleged that Dupont violated §5 FTCA by attempting to monopolize the mkt for titanium dioxide. D accounted for 42% of mkt and FTC argued that D had acted illegally by announcing new expansions of capacity to capture all anticipated increases in demand. FTC presented internal Dupont docs indicating D’s awareness that announcements of new capacity would discourage entry and expansion by its rivals and would enable Dupont to charge supra-competitive prices. Single-firm conduct – ROR: Govt argues ALCOA. 

· The essence of the competitive process is to induce firms to become more efficient and to pass the benefits of efficiency along to consumers. D had a highly efficient process and it anticipated expanding mkt demand. To serve demand, D enlarged its existing facility to optimal levels and built a new plant of efficient scale (but not above efficient levels and no larger than necessary to satisfy predicted demand) to serve the mkt it expected would develop.  Held, no violation. 

· Dupont had 42% mktshare as compared w/ ALCOA’s 90%, however, there is also a heightened concern with preserving incentives for large firms to compete aggressively.

4.
Predatory Pricing 

In the RPA early years, enforcement protected small local firms from price-cutting by large sellers. Discrim price-cutting by a large interstate seller that injured a local rival, accompanied by predatory intent, was virtually per se unlawful. Largely missing was any consideration of the consumer interest in lower prices and vigorous competition. Ps won most litigated cases, even those they should have lost. 
Utah Pie Co. v. Continental Baking Co. (1967)

Action under RPA. UP was a local firm that held 2/3 of Salt Lake City frozen pie market. CBC was a nationwide producer and it priced its pies lower than the company charged in Calif and other parts of US.  UP’s share dropped to 50%. 

· Ct found that UP produced enough evid to sustain a jury verdict of unlawful price discrim -- created a declining price structure in SLC for frozen pies. 

· D was selling below direct cost plus an allocation for overhead. Court suggested that a firm might incur predatory pricing liability for setting its prices below its average total costs. 

· Critics said that this shielded local firms from challenge by external suppliers. Finding of illegality even though the effect was lower consumer prices.

· Brooke Group overrules Utah Pie, to the extent UP held primary-line injury could be established by showing that D intended to injure competition or produced a declining price structure.

Different approaches advocated:

i.

1970-90’s: Cts generally accepted the idea that price cost tests should be the core of predatory pricing analysis. Most cts have treated pricing at or above average variable cost as creating a rebuttable presumption of legality.

ii.
Cost-based school, Structural filter school, No rule school, Game theoretic school (these are summarized on p. 4-116).

Matsushita (1985)

Allegation of 2-stage cartel involving Japanese electronic manufs. High prices in Japan, price cutting in US. The supra-competitive prices in Japan permit predatory pricing in US w/ the intent to drive US firms out of business. Predatory pricing: see factors in Brooke Group. 

· Ct held that the cartel theory did not make economic sense: hard enough for a cartel to do this, even more implausible that a cartel could do this over 20 yrs. 

· WEK: Ct misunderstood the Japanese business model!! 

Why SC thinks tacit oligopolistic coordinated price cutting is near impossible:

1.
effective tacit coordination is hard to achieve; 

2.
there’s a high likelihood that any attempt by one oligopolist to discipline a rival by cutting prices will produce an outbreak of competition; and 

3.
a predator's present losses fall on it alone, while the later supracompetitive profits must be shared w/ every other oligopolist in proportion to its mkt share, including the intended victim. 

Brooke Group Ltd. (Liggett) v. Brown & Williamson (1993)                Proof of Recoupment
BROOKE GROUP ANALYSIS FOR PREDATORY PRICING:

P must: 

1.
Prove that the prices complained of are BELOW RIVAL’S COSTS AND

2.
MUST HAVE PROOF OF RECOUPMENT( P must show that the competitor had a

 
reasonable prospect (RPA) or a dangerous probability (SA) of recouping its investment in

 
below-cost prices by later raising prices sufficient to recoup earlier losses.
 

  
a.
P must show either: 

 

(i) ACTUAL recoupment of its predatory investment through supracompetitive pricing,

 
OR   (ii) LIKELIHOOD OF RECOUPMENT via increased pricing power/other econ conds 

 
b.
To Show Likelihood of Recoupment:

 

(i) D’s low prices are able to produce the intended effects on rivals (e.g., driving rivals

 

     out of mkt, causing rivals to raise prices), taking into account:

 


A. the extent and duration of the challenged pricing; 

           

B. the relative financial strength of D and its intended victims; and 

 


C. the parties' respective incentives and will,     AND

  

(ii) the strategy is likely to allow D to raise prices above competitive levels suff to recoup

 

      the losses suffered during the period of below-cost pricing, including the time value

 

      of the money invested in the strategy. 

 

Threshold Condition for Likelihood of Recoup:( mkt structure must facilitate predation 

 

Need: proof of mkt concentration, entry barriers, capacity to absorb target’s mkt share 



When these threshold conditions are lacking, SJ for D is appropriate. 

In 1980, Liggett pioneered the economy segment of mkt by producing generic cigarettes at about 30% lower price than branded cigarettes. By 1984, generics had 4% of mkt, at the expense of branded cigarettes, and BW entered the mkt, beating Liggett's price. Liggett responded, starting a price war, which ended, w/ BW selling its generics at a loss. BW held prices below AVC for 18 mos, sustaining losses of $$millions. At the end of 18 mos, P reversed its competitive stance and raised its prices. BW and the other cigarette companies followed suit. The price of generics rose by 71%, while the price of branded cigarettes rose by 39%.

· P sued alleging that BW unlawfully used below-cost sales in the form of rebates to cigarette wholesalers amounting to price discrimination that had a reasonable possibility of injuring competition in viol of RPA. P claimed that the rebates were integral to a predatory pricing scheme, in which BW set below-cost prices to pressure P to raise list prices on its generics, thus restraining economy segment's growth and preserving BW's supracompetitive profits on branded cigarettes. 

· Jury verdict for Liggett, but JNOV for BW b/c of lack of injury to competition -- there was no slowing of generics' growth rate and no tacit coordination of prices in the economy segment by various manufs. CA affirmed( conscious parallelism among oligopolists does not produce competitive injury in a predatory pricing setting.

Held, BW gets JNOV( RPA condemns price discrimination only to the extent that it threatens to injure competition. Primary-line competitive injury claim under RPA: A business rival has priced its products in an unfair manner w/ the object to eliminate/retard competition and thereby gain and exercise control over prices in the relevant mkt.

· Recoupment = ultimate object of an unlawful predatory pricing scheme; it’s the means by which a predator profits from predation. SC says that it is irrational to do (1) if no plan to do (2).  
· W/o recoupment, even if predatory pricing causes the target painful losses, it makes lower aggregate prices in the mkt, and consumer welfare is enhanced. 
· To get to recoupment, the pricing must be able to produce the intended effects on the firm's rivals. The inquiry is whether, given the aggregate losses caused by the below-cost pricing, the intended target would likely succumb. 
· YES? ( ask whether the below-cost pricing would likely injure competition in the relevant mkt. 
· Evid of below-cost pricing alone is NOT sufficient to permit an inference of probable recoupment and injury to competition. The determination requires an estimate of the alleged predation's cost and a close analysis of both the scheme alleged and the relevant mkt's structure and conditions. Although not easy to establish, these prerequisites are essential components of real market injury.

Ct rejects a theory of PS nonliability for oligopolistic price discrimination: 

· Here, predation could occur only if the leading firms engaged in the joint action of oligopolistic price coordination. Since P didn’t allege an explicit ag, the jt action necessarily rested on tacit coordination: An oligopoly's interdependent pricing may provide a means for achieving recoupment and ( may be the basis of a primary-line injury claim. Although predatory pricing schemes are implausible, see Matsushita, and even more so when they require tacit coordination among several firms RPA does not exclude an oligopoly setting, [n.b.: SA speaks only to express ags & monopoly] ( SC declines to create a PS rule of nonliability.

· P loses b/c fails to show D could raise prices above competitive levels: 

a.
The evid shows BW intended an anticompetitive course of events and 

b.
The price of its generics was below its costs for 18 months

c. BUT, evidence is inadequate to show that BW had a reasonable prospect of recovering its losses from below-cost pricing through slowing the growth of generics. 

· No inference of recoupment, b/c no evidence suggests that BW was likely to obtain the power to raise the prices for generic cigarettes above a competitive level.
· The output and price info does not show that oligopolistic price coordination in fact produced supracompetitive prices in the generic segment. 

· Court never resolved exactly which cost should be used, but only below-cost prices are BAD.  Above-cost prices that are below general market levels or the costs of a firm’s competitors may hurt competitors but that is ok under the AT laws and is good for consumers.

· Even though Liggett had documents showing that B&W had the intent and that its plan was working, 2 things killed Liggett’s case

(1) RJR did not follow the plan and 

(2) Liggett’s own expert witness said that tacit collusion is not a practice in the industry.

· The Brooke decision had a powerful effect on cases in the lower courts. In the six years following Brooke, Ps have not prevailed in a single case in fed cts. 
COMPARE other Exclusionary Conduct: Recoupment requirement sharply differentiates from other predatory pricing exclusionary conduct, where the inference of injury to competition is drawn from the exclusionary conduct and market structure. (recoupment requires a showing that the predatory conduct will be profitable. 

American Airlines/Spirit Airlines    *first predatory pricing suit by govt since 1978*
AA handles 60-65% of traffic at DFW. Spirit Airlines running commuter service between DFW and Kansas City. Govt brought suit alleging predatory pricing to drive start-up airlines out of AA’s mkts. Govt alleged that an established competitor cannot deviate from its existing mkt strategy in the face of aggressive price-cutting by a new entrant. 

(1) Below variable costs( AA took planes from more profitable routes and moved to KC route.  

(2) Recoupment( b/c DFW is AA’s main hub, high barriers to entry. 

DOJ’s argument is that if AA does this enough, then investors will eventually pull out of new entrant financing.  Tension -- Can you tell AA to stop adding capacity and that can’t lower costs?

· Held, case dismissed( no AT violation (4/28/01).  AA has engaged in tough competition, but nothing illegal:

· AA didn’t price fares below cost

· Didn’t undercut other carrier’s fares

5.
Product Designs and Development Decisions

Challenges arise when P produces products that are complementary to/components used to make the dominant firm’s products. Dominant firm desires to provide the complementary product or input by itself and has designed its principal product in a way that P believes artificially precludes the compatibility w/ the P’s product. [i.e. if Kodak starts making film canisters in different shapes b/c it wants to excel in the camera mkt]

· Usu, cts in monopolization cases have given dominant firm D’s broad freedom to design and introduce their prods as they wish.

Berkey Photo v. Eastman Kodak (2d Cir. 1979)

Kodak introduced a new type of amateur film and made it available in a configuration compatible only w/ one of Kodak’s cameras. BP produced its own line of cameras and offered developing svcs. BP argued that, by reason of its monopoly power in the film industry, Kodak had an obligation under §2 to give competing camera makers advance notice of its new film designs.  

· Held, No violation! (1) How far in advance? Not administrable. (2) What to disclose?  (3) Discourages innovation. Requiring disclosure of a dominant firm, by enabling its rivals to free-ride on its R&D activities, would reduce the incumbent’s incentive to innovate. Usu, a dominant firm can design how they want w/out giving competitors advanced notice.
· D’s latitude in making design decisions is not unlimited -- some courts have indicated (not held) that deliberate efforts to create incompatibility with a rival’s products w/o achieving any improvement in quality or reduction in cost could be illegal.

6.
Refusals to Deal

Colgate Doctrine: “In the absence of any purpose to create or maintain a monopoly, SA does not restrict the right of a trader/manufacturer engaged in a private business, freely to exercise his independent discretion as to parties with whom he will deal.”

a.
Threats to Forestall Access
Lorain Journal Co. v. US (US 1951)  *this is an attempt case!*

Newspaper, the major local advertising vehicle, responded to the entry of a local radio station by refusing to deal with any customer advertising on the radio. This was designed to limit the size of the radio station so that would not survive as a vigorous competitor later on. LJ held a substantial monopoly for news distribution in the region -- 99% of mkt. Advertising in the newspaper was seen by many as *essential* for the promotion of their sales. 

· Denial of access to an input that a competitor needs w/out a legitimate efficiency rationale is a § 2 violation. Ct found that the purpose and intent of the plan was to destroy the radio company. 

· Liability in an attempt to monopolize claim does not depend on success, although LJ’s plan had the desired reaction by advertisers.  

· Microsoft( Netscape needed to be on the desktop at installation. MS told OEM’s if you want to do business w/ us, ditch Netscape and install IE.

:

b.
Threats to Abandon or Alter an Existing Relationship
Aspen Skiing v. Aspen Highlands Skiing (US 1985) duty to continue relat absent justification
AS owned 3 ski areas in Aspen; AH owned the only other one. 

The JV:  

P & D had a JV that offered jt ticket vacation pkg that enabled B to come to Aspen & ski for 7 days in any of AS/AH areas. The $$ from JV was split pro rata depending on the results of a survey on how many skiers purchasing the 4-mountain ticket skied on ea firm's mountains. After a few yrs, Ski wanted a higher share of $$. P refused and the JV ceased. In later competition betw/ P & D, P's share fell from 15% to 11% while D's rose.  

Refusals to Deal: 

D’s withdrawal from JV made it hard for P to compete: P made a pkg to be sold by travel agents. Under this pkg, a skier could ski at AH’s one location for 2 days & get coupons redeemable for full purchase price at any of AS’s locations. 

-  AS refused to honor the vouchers even though they were as good as money. 

· AS wouldn’t deal w/ AH via JV & wouldn’t accept full price lift ticket purchases that assisted AH in its ability to compete for skiers.

Complaint alleged D monopolized the mkt for down hill skiing service at Aspen in viol of §2 SA. In this mkt, barriers to entry are high. D held 85% of the Aspen downhill skiing mkt. 

· A firm w/ mkt power participating in a JV where an optimal distribution pattern has been established who subsequently refuses to deal w/ a competitor may be held to have violated §2 SA if it does not present a rational business justification.
· By disturbing optimal distribution patterns one rival can impose costs on another, that is, force the other to accept higher costs. D failed to present an efficiency justification for changing a relationship that produced a popular product. D was guilty of MC b/c D’s conduct was not economically rational—D refused to accept full purchase price for ski tickets. No rational bus person refuses to accept full purchase price unless they have a long run goal like driving a competitor out of business.  It’s irrational in the short run & becomes rational only when the monopolist can figure that they’ll drive competitor out of business in the long run. 
· CRITICISM: This approach penalizes change and makes firms reluctant to enter such agreements initially. 
Analysis:  

-  If P shows:

1.
Monopoly power; AND

2.
Anticompetitive effect on P and on consumers

Then burden shifts to the D to show justification
-  Acceptable justifications by D:  D can argue 

a.
that its customers are having a bad experience w/ P’s goods/svcs; 

b.
that P’s goods/svcs are inferior to D’s and that this is hurting D’s business.

· Two philosophies emerge: monopoly restrictive and monopoly permissive. The question is which of the 2 types of error is most permissible in an economic system.

· The trend since 1970’s has been towards monopoly permissive (but see Kodak and Aspen).  Concerns:
(1)
Reduce the strength of domestic firms in the international marketplace.

(2)
Courts and enforcement agencies are not in a position to make these kind of judgment calls.

	ALCOA (Learned Hand)
	Berkey, Dupont, Matsushita

	Burden on P (???)
	(1) If too aggressive then discourage firms from making innovations -- if we do well then it will be taken away,

(2) By telling dominant firm to back off 


IV.
MERGERS UNDER § 7 CLAYTON ACT

In 1914, C enacted § 7CA to catch & prohibit mergers that might not meet standard of restraint of trade under §1 SA. Since then, §7 CA, esp after amend in 1950 & 1980, has been THE anti-merger statute.  Mergers can also be challenged under SA §§ 1, 2 and FTCA § 5.

§ 7 CA:  No person engaged in commerce shall acquire, directly/indirectly, the whole/any part of the stock and no person subject to jx of FTC shall acquire the whole/any part of the assets of another person engaged in commerce, where in any line of commerce in any section of the country, the effect of such acquisition may be substantially to lessen competition, or to tend to create a monopoly.

· §7 says whenever you have a merger of any type/in any section of the country/in any line of commerce (i.e. in any rel geog mkt & in any rel prod mkt) then if it’s probable that the merger will substantially lessen competition, then the merger is unlawful.  

1914-1950:  

Doubts as to applying § 7 CA to anything but stock acquisition horizontal mergers 

1950 amendments:  
Made § 7 applicable to all types of corporate mergers. C was concerned w/ an increasing tide of concentration in US econ. Merger activity was only adding to this high level of concentration. C wanted to make §7 more restrictive on merger. 

1962 Warren Court:
Ct started a long series of restrictive interps of §7. Warren Ct tried to determine what set of circs would support a jud prediction that a merger may subst’ly lessen comp in future

1974 Burger Court:
Interp of §7/dominant econ thinking changes ( Chicago School takes over.
1980 amendments:
Any type of consolidation/merger activity betw/ any type of bus entity (incl p-ship, etc) where 2 companies become one is subject to § 7. 

Anticompetitive Effects Test:  “may substantially lessen competition”


A.
Horizontal Mergers – mergers betw/ competitors

· Hard to know when this type of merger will substantially lessen competition. Obviously, if 2 firms w/ 50% merge there will be a subs lessening of competition.  But what about one firm w/ 50% and another w/ 2%? Leg history reveals C didn’t want merger activity( SC reacts to horiz mergers w/ hostility. 

Horizontal mergers emphasize “collusive” competitive concerns:

1.
By reducing # of competitors, the merger makes it easier for firms in mkt to collude tacitly/achieve

 
higher prices via conscious parallelism.

2.
Merger may allow 2 firms selling products that are close substitutes to coordinate their business

 
strategies, leading to higher prices even if other sellers in mkt do not change their strategies.

3.
The unification of the firms’ operations might create substantial mkt power and cold enable the

 
merged company to raise prices by reducing output unilaterally.

Vertical mergers (betw/ firms & their suppliers, customers and other sellers of complements) raise exclusionary concerns.

· The merger may allow firms to obtain market power by foreclosing rivals from key inputs or distribution channels.

1968 DOJ Merger Guidelines

If these guideline figures are met by a merger, DOJ would automatically challenge the merger. The 68MG indicate how tough the precedents had gotten on horiz mergers. 

· In a concentrated oligopolistic mkt (i.e.: the top 4 firm sell 75%+ in the mkt), a merger betw/ 1 firm with 4% and another w/ 4% would be challenged. 

· In unconcentrated mkt (i.e. top 4 firms sell less than 75%) govt would challenge a merger betw/ firm w/ 5% and another firm w/ 5%.   

If there’s a trend toward concentration, DOJ didn’t have to bother w/ 4 & 4 or 5 & 5. In Vonds there was a trend toward concentration, an unconcentrated mkt, and the numbers were nowhere near 5 & 5.

1984 DOJ Merger Guidelines
· Different perspective on mergers—no credence in the oligopolistic interdependence argument; instead, oligopolies were viewed suspiciously just b/c it’s easier to engage in price fixing activity where there are fewer sellers as opposed to more.  i.e., there’s increased incentive to collude on prices & fix artificially high prices b/c easier to arrange & easier to police. 

HHI: 

· The manner in which mkts were determined to be concentrated/unconcentrated had been unsophisticated in 1968MG.  84MG used the HHI (index). It’s a single index figure that’s obtained by (1) taking the mkt share % of ea firm in the mkt, (2) squaring (x²) the share & (3) then add the squares of shares together (so it’s the sum of the squares of the shares).  Once you get this single index figure you can determine whether the mkt is unconcentrated by what the 84MG says:

· a mkt w/ 1000 or less HHI is unconcentrated; 

· DOJ will NOT challenge a horiz merger whose index is 1000 or less

· a mkt w/ 1800 or more HHI is concentrated; 

· DOJ will challenge in a concentrated mkt any merger that produces an increase in the HHI of 100 or more points. The increase in HHI is determined by multiplying the mkt shares of the merging firms together and then doubling it (so if one firm has 10% and other has 3% mkt share, the increase in the HHI is 60 or [10X3] X2 ).

· DOJ will NOT challenge in concentrated mkt if increase in HHI is less than 50

· In concentrated mkt where increase in HHI is betw/ 50 & 100 DOJ will challenge a merger based on a discretionary review of certain factors in connex w/ the affected mkt:

1.
Is mkt entry easy into this mkt? 


-  If so, firms will realize this when they contemplate whether they should engage into price fixing b/c little incentive to engage in pf if once the prices are driven up other firms can easily enter into the mkt & sell at lower price, thereby driving the price down again. 

2. 
Is there a history of price fixing in the mkt?

3.
Is there a history of suspicious circs indicating past price fixing in mkt?

· a mkt betw/ 1000 & 1800 is moderately concentrated.

· DOJ will not challenge any merger where the increase in the HHI is less than 100

· If increase is more than 100, DOJ may challenge depending on the factors above. 

· Failing Company defense:  (68MG, Warren Ct, 84MG all recognize this defense) Even though mkt share would indicate a probable lessening of competition, if one of the companies was failing, then the presumption of lessening competition would be rebutted.

· 84MG df failing company - a company w/ a clear probability of business failure 

· The proposed merger must be less anti-comp than other possible mergers for the failing co.

Hart-Scott-Rodino - - mandatory notification and review of mergers

Firms are required to provide notification of a proposed merger to DOJ & FTC that exceed a certain size threshold, and delay consummation to permit prior agency review.

a.
First step is for DOJ and FTC to figure out who should look at the deal.

b.
The HSR process involves the filing of an elaborate application, requiring the firms to id the product and mkt overlap and all planning documents relating to the merger.

c.
Second Requests rare: Govt can ask for more info, but less than 2% get a second look.

d.
Problem w/ US system: can an agency really digest that much info? There are thousands of mergers!

e.
Govt has 30 d to seek injunction; HSR waiting period has never lapsed & Govt has never had to sue.

· Most countries have moved to notifications systems because once a merger has taken place, it is very hard to unwind.

1.
Standing—WHO can bring suit?

1.
DOJ & FTC. 

2.
States( SC has held that the fed govt can set a floor, but not a ceiling on liability.

a.
Before 1980’s state govs were not significant players in AT suits. Serious miscalculation by Reagan admin caused a vacuum in AT enforcement that the states filled.

b.
Important today( Even if Bush admin did NOTHING, states would not relinquish their role.

3.
Private plaintiffs

Brunswick Corp. v. Pueblo Bowl-O-May  (US 1977)

P argued that if D did not come in and merge with the failing bowling alley, that the failing bowling alley would have failed and P would have obtained a monopoly. As a result of the merger, P’s profits went down. 

· Held, private Ps needs to do more than plead a violation. Must prove antitrust injury; decrease in competition as a result of merger NOT an increase in competition.  [Duh!]

One of the frequent problems in this are is how to evaluate conduct that appears likely to generate both anticompetitive harm and procompetitive efficiencies.


2.
Cases in 1960’s - -   FEAR OF CONCENTRATION

US v. Brown Shoe (1962)              Post 1950’s §7 amendments:  Fear of Concentration
Brown Shoe bought Kinney Shoes. Both manuf’ed shoes & owned retail chains to sell the shoes. Horiz aspect that was investigated by SC was at retail level. 

· Anti-Oligopoly opin: C concerned w/ tendencies towards concentration. Non-efficiency goals such as preserving small firms, were relevant in applying §7. “We cannot avoid C’s mandate that tendencies toward concentration in industry are to be curbed in their incipiency, particularly when those tendencies are being accelerated through giant steps striding across a hundred cities at a time.”

· Held, fact that in most cities BS had as much as 5% of mkt & KS had 5% of mkt, their joinder in these rel geog mkts will probably lessen comp. If you have a combined share of the merged entity of 5% in a particular line of shoes (prod mkt) then cts can rule it will substantially lessen comp. SC noted that there’d been a wave of consolidation in shoe business.

· A merger can trigger a series of horizontal mergers: allowing 2 competitors to merge w/ a small combined share may triger reactive mergers by other competitors in mkt place trying to match their combined share. Then the oligopoly situation that C sought to avoid would be prevalent. 

US v. Philadelphia Bank (1963)       Fear of Concentration

M & A of 2 of Philly’s leading banks. Ct analyzed merger w/in a product and geographic mkt. 

Test:

whether the effect of the merger may be substantially to lessen competition in any line of commerce in any section of the country.  
Merger would = PNB controlling 30% of commercial banking in PHL metro area: 30% is a threat.

Justifications Rejected: Ds argued that the combined bank would be able to compete w/ lg out-of-state

banks, attract new business to  PHL, and would promote econ dev in PHL.

· Held, whenever there’s a merger of 2 firms w/ substantial mkt share producing a combined entity w/ an undue percentage share then ct will presume an anti-competitive effect, unless this presumption can be rebutted.  (No such rebuttal has ever been accepted.)

US v. Von’s Grocery  (1966)   Fear of Concentration

Von’s sought to acquire another grocery chain serving L.A. Combined mkt share in rel mkt was only 7.5%. Overall concentration in grocery retail mkt: single grocery stores ( chain stores.   

· Ct stressed there was a trend toward concentration in the mkt. Nonetheless, there was a very low percentage share that was considered “undue.” The mkt shares of the firms themselves can’t be substantial if when joined together they only make 7.5%

· Dissent Stewart: Maj opin is hardly more than a requiem for so called “Mom and Pop” grocery stores. Classic AT line: “The sole consistency that I can find is that in litigation under § 7, the Government always wins.”

US v. Pabst Brewing Co. 1966    Fear of Concentration

Merger of Pabst and Blatz. Facts showed a 30 yr decline in # of brewers & a recent sharp rise of the % share of mkt controlled by leading brewers ~ combined firm would have 4.5% mkt share nationwide. If not stopped, this decline in # of separate competitors and rise in share of mkt controlled by the lg beer manufacturers are bound to lead to greater and greater concentration of the beer industry.

3.
The Erosion of the Structural Presumption - - 1970’s Cases

US v. General Dynamics (1974)  (Stewart, J.)

Will merger betw/ 2 coal producers substantially lessen competition under §7 CA? Govt argued (a) that the coal industry was concentrated among a small number of leading producers and (b) that the trend had been toward increasing concentration.

· Stewart criticizes past analysis ( Statistics re: mkt share & concentration, while of great significance, are not conclusive indicators of anticompetitive effects.
· Future Sales v. Past Sales: Coal industry is different -- need to measure the ability of combined firm to compete for future sales. Cant look at amt of past sales to predict future competitive strength, need to look at the company’s uncommitted reserves of future reserves.  

· Sales volume was misleading b/c it represented fulfillment of long term Ks that they had negotiated years earlier w/ utilities (high volume users) so even though they had signif mkt share, they didn’t have any existing coal reserves as a factor in bidding for new business—wasn’t a competitive player at time of merger anymore.  

· So whereas mkt share is presumed to reflect mkt power, this presumption is not conclusive and there can be something about the nature of the mkt or firm which makes it’s mkt share not the true reflection of its competitive significance.  

· Boeing-MDC: MDC had no future contracts.  ** This was the last case that the Court has issued a major opinion about merger analysis under § 7 CA -- almost 30 years ago.

Basic outline of a § 7 horizontal acquisition case:

(1)
govt establishes a presumption that transaction will substantially lessen competition by:

 
showing that transaction will lead to undue concentration in mkt for a particular product in a particular geog.

(2)
BOP shift: Burden of producing evid to rebut this presumption shifts to D.

(3)
If D rebuts presumption, burden of producing addit evid of anticompetitive effect shifts to govt, and merges w/ ultimate burden of persuasion, which remains w/ govt at all times.

US v. Baker Hughes (D.C. Cir. 1990)   (Thomas/Ginsberg)

Merger of 2 firms in the hardrock hydraulic underground drilling rigs (HHUDR) industry.  Post acquisition HHI of 4303 w/ a rise in HHI of 1425. P challenges the standard by which Dist Ct evaluated D’s rebuttal evid.  Govt argues that §7 Ds can rebut only by a clear showing that entry into the mkt by competitors would be quick and efficient. 

· Ct rejects argument ( assumes that ease of entry is the only consideration relevant to a §7 D’s rebuttal, it places an onerous burden on the D, and it shifts govt’s burden of persuasion to D.

· Other Factors: Entry is ONE of a variety of factors that are weighed to determine the effects of a particular transaction on competition. The Merger Guidelines have a list of non-entry factors that can overcome a presumption of illegality established by mkt share statistics: 

· changing mkt conditions, the financial condition of firms in relevant mkt, special factors affecting foreign firms, the nature of the product and the terms of the sale, info about specific transactions and buyer mkt characteristics, the conduct of the firms in the mkt, mkt performance, and efficiencies.

· Dd need to make a “clear” showing -- production of sufficient evidence is satisfactory.  In the aftermath of General Dynamics, a D seeking to rebut a presumption of anticompetitive effect must show that the prima facie case inaccurately predicts the relevant transaction’s probable effect on future competition. The more compelling the prima facie case, the more evidence D must present to rebut it successfully. D can make the required showing by affirmatively showing why a given transaction is unlikely to substantially lessen competition, or by discrediting the data underlying the initial presumption in the government’s favor.

· District Court was right -- where government relies on HHI #’s alone, D’s burden on rebuttal is reduced and in this case satisfied.

· This case is important because SC has not addressed a § 7 CA case in 30 yrs & Clarence Thomas wrote this opin, joined by Ruthy B. Ginsburg

FTC v. Staples, Inc. (DC Cir. 1997)

      RECENT CASE

Proposed merger of Staples and Office Depot. At the time of the proposed merger 3 office superstores existed: Staples, Office Depot, and OfficeMax. P and D agree on geog mkt but not on product market. 

· FTC defined product market as the “sale of consumable office supplies through office superstores.” Ds argue that product market is simply the “overall sale of office products.”

· W/in a broad market, SC in Brown Shoe stated that well-defined submarkets may exist, which, in themselves, constitute product mkts for AT purposes. 

· FTC presented evidence that in mkts where Staples alone prices were 13% higher that when the other 2 superstores were competing and Office Depot’s prices are > 5% higher in similar mkts. Staples and Office Depot did think Wal-Mart, Best Buy were competitors.  Entry data of for other office superstores was also considered. 

· Ct looks at “practical indicia” for determining the presence of a submarket.

· HHI analysis showed very high mkt concentrations within the defined submarkets.

· Ct sees anticompetitive effects as higher prices and would eliminate significant future competition.

· The merger would result in the elimination of a particularly aggressive competitor in a highly concentrated market. FTC has shown a “reasonable probability” that the proposed transaction will have an anti-competitive effect.

· Even though only 5% of the sales in US, FTC blocked the merger b/c of mkt power.  The FTC directly measured demand elasticity.

V.
CASE STUDIES 

A.
Mergers

Boeing-MDC (1997)

At the time of the merger there were 3 main producers of commercial aircraft: 

Boeing > 60% of mkt share

MDC < 8%

Airbus > 30%  

· Main arguments for the merger were that MDC’s commercial aviation unit was atrophying and that Boeing would be able to fulfill MDC’s previous commitments for parts and service. Also, Boeing would be able to strengthen its military weapon systems development. 

· US and EC both reviewed the merger. Note: 2 product markets were analyzed ( commercial aircraft and military weapon systems.  

· Main concerns were price and innovation:

a.
Price:

i.
Concern: the merged entity w/ significant mkt share could increase price above competitive levels for some aircraft types w/out offering corresponding improvements in product quality OR

ii.
tacit collusion: form a “partnership” w/ Airbus to lower output and increase price through an implicit arms-length understanding about how to compete and how not to compete.

iii.
Especially a concern for DOD where you are often the ONLY purchaser.

b.
Innovation:  The aeronautics industry is heavily reliant on innovation.

i.
Why want a 3d party? In an innovative industry it is good to have a maverick on the fringe. Merger would potentially have the effect of relaxing the pressure on ea indiv firm to innovate. There is also a long learning curve in the airline industry; some competitors may never become competitive and low cost only comes through extended production.

ii.
In modern era, if military superiority depends on qualitative superiority then want more, not less competitors.

c.
Exclusionary:

i.
Int’l concerns: EC countries had sunk BILLIONS of $$$ into Airbus and there was a concern that a bigger Boeing threatened that project.

ii.
Pooling of Boeing and MDC’s IP -- patents and technology transfer.

iii.
Boeing had recently signed 3 EDA’s w/ American, Delta, and Continental.

d.
Appreciate the POLITICS:  EC v. US.
B.
Identifying the Core Questions of Antitrust Law -- The Coffee Shop

1.
Economic concepts:

a.
If a reduction in output is to cause a price increase, the firm/firms cutting back on sales must collectively face a downward-sloping demand function. As the price rises, the quantity sold falls; this is what is meant by a downward-sloping demand curve. A demand function is a schedule that relates the amount of a goods or services buyers would be willing to purchase at varying prices in some time period to the supply that sellers would be willing to produce. The demand function summarizes the econ force of buyer substitution ( If price goes up, customers may buy elsewhere or make their own coffee.  If prices go down, buyers may switch over to the lower priced coffee shop.

b.
The degree to which buyers respond to price changes is termed “elasticity of demand.”

i.
If a small % change in price leads to a very large % change in quant demanded, demand is said to be highly elastic. Means people can/do respond to price.

ii.
If some/all of the demand curve is a horizontal line, demand in the horizontal segment is said to be perfectly elastic.

iii.
If a small percentage change in price leads to only a small change in quantity demanded, demand is said to be highly inelastic.  Producers of a good or service facing inelastic demand can raise price without significantly reducing demand.

iv.
If the quantity demanded is so unresponsive to price as to make the demand curve a vertical line, demand is said to be perfectly inelastic.

c.
Defining the range of reasonable geographic and product substitutes is the goal of market definition, which can play an important role in the identification of market power.  The demand curve will relate to a product and a geographic region.  The buyer willingness to substitute product and geographic substitute alternatives to purchasing coffee in the cafeteria will determine the degree of the coffee shop’s market power, if any, over coffee.  Danger is when demand moves towards inelasticity.  Example:  [CA power market - demand is almost perfectly inelastic.  When reduce supply, few other products can substitute for electricity.]

C.
CARTELS

If Ds are in agreement to follow a per se illegal horiz restraint, then the only issue remaining is whether there was an agreement betw competitors to restrain trade.

Three Questions must be answered at the outset:

1. Is there a diff betw K/conspiracy/combination for purposes of §1 SA?  

a.
No. Need proof of an ag in the sense of meeting of minds w/a communicated commitment to a

 
future course of conduct.

2. How should mere parallel conduct (indep conduct that is the same) by competitors be treated under §1 SA?

a.
There’s no agreement & no illegality so long as there is no agreed upon future course of

 
conduct (the conspiracy is a necessary element).

3. What factual circs must P show in a case under §1 SA to support a jury finding that an ag exists betw D competitors?

a.
P must produce evid that excludes the possib that the conspirators acted indep’ly.  So, circ

 
evid is enough to support a finding of conspiracy, but that evid must reas point to existence of

 
an ag (can’t be neutral; must be more likely than not that they were acting in agreement).  


   
US v. Andreas (7th Cir. 2000):  ADM/Lysine
Global cartel formed to boost price of lysine, a food additive. Agreement among competitors to raise price and restrict output. The success of price agreement betw/ the global producers depended on allocation of sales volumes – w/out an agreement on sales, ea company would have an incentive to cheat on the price to get more sales, so long as its competitors continued to sell at agreed price. Participants agreed on the price per market, the volume that each could sell, to share prices quoted to customers (to protect against customers cheating), and how to punish those who sold more than agreed. The punishment mechanism was an agreement by which a participant who sold more than its allocation would buy the unsold allocation of another competitor -- eliminating any incentive for a company to underbid the sales price.  To monitor the progress of the conspiracy, ea company reported its sales monthly to a designated cartel member.

· DOJ Leniency Program:  One way that DOJ sought catch these cartels was to grant full immunity from criminal prosecution for 1st company (other than the cartel ringmaster) to notify govt of a cartel in which it had participated.  Welcome the prisoners dilemma.

Concerns:

(1)
suppressing production;

(2)
raising prices; or

(3)
retarding innovation.

Liability Rule + Detection + Punishment

a.
Liability - per se - adverse behavior is inferred; competitive injury not required to be demonstrated.

b.
Likelihood of detection.  Greater the likelihood, less likely to participate.

c.
Punishment - ratcheted up dramatically.

i.
Jail and Fines

ii.
Private Actions

iii.
Increasingly the threat of foreign prosecutions.

· Agreement allowing for market growth did not change essential nature of sales volume allocation as a volume limitation, but merely allowed for per-producer volume limits in growing market, and mkt allocation was not necessary to maintain competitive industry.

· D’s advanced a defense that they never intended to abide by their ags w/ other producers.

· D's subjective intent is required element of crim AT viol, so that D who pretended to agree but did not intend to honor agreement could not be convicted of a crime, BUT:

· There was no evid that Ds never intended to abide by their ags w/ other producers, rather, evidence showed Ds fully intended to abide by ags.

· Conviction of corporate officer was supported by suff evidence; officer attended 3 of conspirators’s meetings & served vital role in successful efforts to reach ag to implement PFA and volume deals.

Conscious Parallelism in business conduct  - Oligopolistic Interdependence 

· Olig mkt has few S - - so few that ea S will be detected in their conduct by their competitors and ea competitor anticipates that whatever it does will be known by its competitors who will all in turn react.  Thus, a competitor in an oligopolistic mkt will only make a bus move after considering what the anticipated reaction will be.  

· This leads to a theory under which competitors in this type of mkt will be slow to cut prices individually b/c if they cut price to get sales volume it will be detected by their competitors who will act in a parallel manner & cut their prices.  Upshot:  all competitors will still sell the same share, but at a lower price.  Note:  this overlooks the possibility that if prices fall there will be a greater demand & volume sold.  

· This was a dominant AT theory during the Warren Court, which explains SC’s restrictive view on mergers that cut down on the number of competitors in the mkt.  
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RECAP:  JPH TYING ANALYSIS


PS treatment approp only when: 


1.	A substantial volume of commerce in the tied prod mkt is affected 


EASY TO SATIS:  $50K = substantial volume of commerce in most cases. 


2.	S has enough mkt power in tying prod mkt to force B to buy the tied prod. Forcing will occur only where S has this mkt power as a result of either: 


a.  patent or gov’t conferred monopoly in tying prod


b.  S has dominant mkt share in tied prod mkt


c.  S’s Tying prod is so unique that competitors can’t offer real alternative 


				-  How MUCH mkt power does S need?


D must have more than 30% mkt share


a.	JPH had 30% of surgery mkt share( held not dominant


W/o one of these factors [(1) or (2)], forcing is not likely & PS treatment not appropriate. 


ROR Analysis:


P must show an actual adverse effect on comp in tied prod mkt


a.	evid that a number of Bs were coerced to buy the tied prod 


b.	evid that competitors were placed at a measurable disadvantage b/c of TA.  





MICROSOFT IN A NUTSHELL


The 1995 Challenge:


DOJ’s main concern was that MS was tying different capabilities into its programs and was charging IBM a royalty per processor with or without their Word 95 product.  


Foreclosure: this would tend to discourage other O/S manufs from entering mkt


The case settled with a consent decree telling MS they cannot tie their products. Decree would not apply if MS can show that A & B are NOT separate products, but rather are integrated. 


Netscape on the Horizon


The same year, Netscape gets Sun Microsystem (Java) to make a browser software application that is compatible w/ MS systems. Compatibility is important b/c MS has 90% mkt share. MS is worried & makes the IE browser & integrating it into its op sys. 


1997 Govt Challenge:


DOJ argues tying when MS puts IE into O/S. MS is forcing hardware manufs to get IE in order to get MS’s O/S license. THIS VIOLS THE 1995 CONSENT DECREE. They want a contempt order w/ $1M/day fine. 


Held (Jackson, J.) govt gets the fine AND a P.I. (even though they didn’t seek one) enjoining MS from tying. 


Held (D.C. Cir) Jackson’s PI is vacated. IE & MS’s O/S are ONE product.  Jackson makes vociferous complaints about D.C. Cir.  


1998 Predation Suit:


DOJ argues MS is trying to run Java & Netscape out of bus. DOJ argues that in June of 1995 MS invited Netscape to collude when they asked Netscape to make some changes to the Netscape browser so it wouldn’t interfere w/ MS’s business.


	1999 Settlement Negotiations w/ Posner:


				Ultimately, a failure.


	2000 Remedy: 


				Jackson, J. wants to break MS into 2 pieces.
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