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The Historical Periods:

Overview: 

1. The First Period (1809 – 1911)

2. The Second Period – Rule of Reason (1915-1939)

3. The Third Period – Per Se Rule (1940-1973)

4. The Fourth or Current Period (1974 – Present)

THERE ARE 3 KINDS OF ISSUES RAISED IN ANTITRUST:

1. Horizontal arrangements in Restraint of Trade

a. Mkt division, price fixing, group boycott, mergers, monopolizaiton

2. Vertical arrangements

a. These are arrangement s b/w firms at different levels in production/distribution

b. Include: vertical integration (monopoly/mergers), others

3. Jurisdiction /procedural issues

The First Period (1809 – 1911)

1. The Case of Monopolies (1603)

a. Common-Law antecedent of Sherman Act

b. Outlines reasons the public should be concerned about monopolies

i. Grant of monopoly to Darcy keeps others from being employed making cards (also reducing output)

ii. Will make prices go up

iii. Quality of goods w/o competition will go down

c. Q here not should there be monopolies, but WHO may grant them (after this case, queen rarely could, reserved for Parliament)

i. Seeking state action to preserve monopolies issue today

ii. Ex: IP laws create monopolies, tension b/w these and antitrust issues

2. Mitchel v. Reynolds ( 1711)

a. Shows how law developing in Britain about restraint of trade issues/sometimes rest of trade is useful

b. Baker leased bakery to P, promised P he wouldn’t bake for 5 years or pay P £50; P sued b/c Baker baked and not paid; Baker says “common law won’t enforce agreement in restraint of trade”

c. Court: This is a voluntary, reasonable K, limited in time and scope and part of what P paying for was Baker’s goodwill, and Baker charged more for this

1890: The SHERMAN ACT!!

3. US v. E.C. Knight (1895)

a. About state antitrust laws v. fed antitrust laws, narrow definition of “commerce” as covered by Sherman Act

b. Case: American Sugar Co. owned 98% of sugar refining mkt, clearly violate section 2 monopoly or section 1 combination in restraint of trade, but court found it was “manufacture” not “interstate commerce” so not federal issue, leave something for states, limit antitrust laws

c. This case effectively OVERRULED now, would be interstate commerce today, it would make Sherman Act illusory, too narrow

4. American Banana Case (1909)

a. THEN: US said US can’t render illegal acts that are legal in countries where committed (In case where co had fruit cartel in latin America, American banana co wanted to ship there, forcibly stopped by Costa Rican soldiers)
b. NOW:  If effects on US exports and imports, the cos can be reached by US antitrust law
5. U.S. v. Trans-Missouri (1897)

a. About: Combination or Conspiracy—price fixing, 1st Sherman act case on the merits; Court adopts OVER-INCLUSIVE interpretation to Section 1:  that every restraint on trade = illegal; tension b/w Sherman Act and regulations (ICC)

b. Case: RR’s formed association to set prices and times to send to ICC for consideration; D argued: not conspiracy b/c ICC (under the Commerce Act) reviews/sets prices and RR not w/in Sherman Act jurisdiction; Sherman act only for UNREASONABLE restraints of trade; Court: Sherman Act says every contract in restraint of trade = illegal; White Dissent: Only UNREASONABLE K’s in restraint bad

c. Takeaways: 

i. Sherman Act is broad in scope, not apply only to big “trusts”, but to small cos as well, every K in restraint of trade (somewhat changed over years, but idea is broad remains)

ii. Just because an industry is regulated, NOT immune to antitrust law/Sherman Act

iii. The “reasonableness” of the rates set by combination here is NOT a defense to a charge of violation of Section 1 (it may be a price/rate is reasonable but still violate antitrust laws, look at PROCESS for setting rates, is that legal?)

iv. RR argument that needed to do this so not go bankrupt competing not = D??
6. U.S. v. Addyston Pipe (1898) (US Ct. App. 6th Cir)

a. About: Combination or Conspiracy: Market Division, Price Fixing

b. Case: 6 pipe mfg w/30% pipe mfg mkt divide territory and decide who gets what bids; other 5 still bid to make it look legit; cos geographically concentrated wo can keep out comp b/c prohibitive transportation costs; system of penalties for breach

c. D: valid at common law b/c they not monopoly w/only 30% mkt; reasonable b/c protecting selves; no fed jurisdiction b/c local supply

d. Court: Invalid. 30% misleading, shipping costs for other 70% mkt make them less able to compete in this geography, monopoly not need to be complete to be illegal, this is interstate commerce; No legitimate underlying purpose of K other than to restrain comp/maintain prices

e. Takeaways:

i. Sherman Act to codify CL, also expands on it to provide sanctions for restraint of trade and public relief

ii. NOT EVERY K in R of T ILLEGAL, to be legal can be:

1. Ancillary R of T, where is other main purpose for K which is positive 

2. And necc to protect coventee in enjoyment of legit fruits of K or protect him from dangers of unjust use of those fruits by the other party

3. Ex: Mitchell/Reynolds bakery case, cases where: 

a. Agreement by seller of property/biz not to compete w/buyer in such a way as to derogate from the value of the property or biz sold

b. Agreement by retiring partner not to compete w/firm

c. Agreement by partner pending the partnership not to do anything to interfere by comp or otherwise w/biz of firm

d. Agreement by buyer of property not to use same in comp w/biz retained by the seller

e. Agreement by assistant /agent not to compete w/master or employer after expiration of his time of service

iii. D’s also tried to say not restraint of trade b/c customers continued to buy their pipe; bad argument, b/c firms not likely to set prices so high no one buys stuff!

iv. Addyston Pipe ex of CARTEL—group of comps get together to raise prices above those would prevail w/competition, act as one to do together what any one would do as monopolist

1. OPEC ex: of current cartel, raising prices of oil as a group

2. Cartels difficult, as any time, diff members have different inventories, needs for cash, etc.and hard to do in secret; issues:

a.  CHEATING by members

i. Ex: if cost of prod $5, cartel price $7, tempting to cut your price to $6.75 to increase your mkt share! 

ii. In Addyston, dealt w/Cheating b/c public bids, saw what others bid
b. Assigning production b/w firms in cartel

i. Want to assign to firm can produce most efficiently and thus get max benefit from monopoly price

ii. In Addyston, had auction among selves to decide winning bidder, who had to share some of monopoly profits w/the other firms
3. Cartels not necc include all firms in the market, but if not complete monopoly, may price selves out of competition

7. Eastern States Retail Lumber Dealers (1914)

a. Another Combination/Conspiracy case—Group Boycotts

b. Combination of lumber retail dealers, unhappy b/c local wholesalers began selling directly to building contractors and other volume users lumber retailers saw as their customers; Group circulated list of such wholesalers to eachother w/understanding not to buy from them

c. Court: Any individual retailer can refuse to buy from any wholesaler, but circulation of list “tended to restrain freedom of commerce” by intimidating wholesalers from selling at retail

8. Labor Unions and Antitrust Law

a. Initially group boycott laws applied to union labor boycotts, now have exception for labor boycotts (Section 6 of Clayton act says labor NOT = commerce + not under Sherman act

b. Could argue labor strike OK b/c ancillary R of T, but hard argument to make; similar to argument made by pipe manufacturers in Addyston, that they can pay better wages w/their group agreements on prices + bidding
9. Attempt to Monopolize—The Swift Case (1905)

a. Answers Q if it is illegal to have an INTENT to monopolize, even if you don’t create one

b. Says: need not only INTENT, but “a dangerous probability” of success to be violation of §2
10. Essential Facilities Doctrine—Terminal Railroad (1912)

a. Owning one of only 3 ways to cross Mississippi IS monopoly
b. But court not break up RR’s own bridge, just said it had to let non-members buy ownership interest and allow non-member cos to use facilities on a non-discrim basis where they are “essential facilities”
c. This = important alternative remedy besides breaking up a monopoly to deal w/monopoly, can use this sort of alternative remedy of open access where not able to break up monopoly
11. Dr. Miles v. John D. Park & Sons (1911)
a. About: Vertical Restraint of Trade – Resale Price Maintenance b/w manufacturer and its own dealers

b. Decided a few months before Standard Oil, so no “R of R”

c. Case: Dr Miles had wholesalers and retailers agree to only sell at prices he set in advance

d. Court: these contracts unenforceable b/c in restraint of trade, not “consignment” agreement b/c wholesalers buying goods and then reselling, title of goods passes to wholesalers.

i. Restrained trade b/c loss of freedom, loss of pricing freedom of individual merchants, a restraint on alienation

ii. Scope of effect, too great, if allow this, allow single co to set prices nationwide for a particular product, lose consumer benefit of competition

iii. **he claimed he was like patent holder b/c secret recipe, but not, he never traded his secret recipe for patent protection

e. Dissent: no combination to restrain others from entering market, it is price of alternative tonics/pills that sets price at which Dr. Miles can charge for pills, he is at mercy of mkt
The Colgate Rule: Qualification of Dr. Miles 8 years later (1919)

a. S.C.  threw out case, can’t have conspiracy of one and violate Section 1, OK for one firm not to deal w/certain others, and to announce in advance on what grounds it will not dealt
b. If just suggested but not enforced (like suggested mfr price) is OK
c. In Colgate, Colgate sent lists of uniform prices to be charged to its dealers, stating that no sales would be made to dealers who did not adhere to them – but no contact b/w Colgate and its dealers or conspiracy identified.
d. Court: Diff from Dr. Miles, b/c Miles “had involved K’s which undertook to prevent dealers from freely exercising the right to sell”
12. Standard Oil (NJ) v. U.S. (1911) (S.C.)

a. About: Monopolization

b. Case: Rockefeller bought up 90% of vertical integration of oil production, had deals w/RRs gave them rebates to ship his oil cheaply; set up corp. in NJ to hold and manage shares of partners – makes diff for new competitors to enter

c. Court: Reads R of R into Sherman Act; Trust broken up ; b/c no room for potential comp w/high barriers to entry

d. Issue: engaging in activity to monopolize, focus on conduct to monopolize more than it having a monopoly; here: the means improper, using methods such as controlling pipelines, having people agree to sell to them at lower prices and not sell to others are NOT normal methods of competition, but trying to eliminate potential for comp and prevent normal mkt correction (ie others who can produce oil from having access to customers by not being able to get it refined or get it to customers) from happening

e. Chief Justice White explains what antitrust laws here to do:

i. Section 1 and 2 going after same “evils” as common law, such as “fixing prices, increasing price and reducing output” look to see if D’s activities result in these evils

ii. Concern: single or multiple firms activities to take advantage of consumers by reducing output and raising price, reducing quality or service

iii. This came to be known as RULE OF REASON, the framework we use to analyze cases today

1914: Clayton Act and FTC Acts are Adopted: The END OF 1ST PHASE, transitory phase

The Clayton Act

e. Section 2 – Forbids price discrimination (to have diff prices for diff purchasers of commodities unless price diff to reflect shipping costs, etc.)
f. Section 3 – Exclusive dealing arrangements (buy from me, can’t buy from others) + Tying arrangements (buy my racquet, must also buy my tennis balls)
g. Section 4 – Treble damages + atty’s fees
h. Section 5 – If one convicted in antitrust violation, later P’s can go back and sue for damages w/o again proving person did act
i. Section 6 – Labor of humans not commodity (see labor unions stuff above)
j. Section 7 – Corporate mergers can’t create compition in restraint of trade
k. Section 16 – Right to sue for injunction for antitrust
The FTC Act

l. Section 5 – All FTC antitrust stuff done under Section 5, empowers FTC to act

The Second Period – Rule of Reason (1915-1939)

Begins w/adoption of Clayton act and ends with intro of per se approach

1. Chicago Bd of Trade v. US (1918)(S.C.)

a. About: §1 Sherman Act, price fixing

b. Case: Call rule sets price of grain “to arrive” (one of 3 classes) trading from close of the call to opening the next day

c. D: this promotes comp b/c breaks down power of the few large dealers who could afford to staff trades all day, good for small dealers

d. Court: valid b/c reasonable regulation of biz

i. Limited in time/scope (only one class grain)

ii. In effect promotes a public mkt for “to arrive grain” b/c information more available so more people can engage in grain trade

e. Takeaways:

i. This case Brandeis moves from per se rule where if K is rest of trade = illegal for R of R, “yes we did fix price, but here’s why, and here is the positive effect”

ii. Brandeis wrote definitive R of R: “look 1st at adverse impact of a restraint

1. here, found impact to be modes/trivial, only affect limited amt of grain for limited time; and were sig pro-competitive impact

2. This style and outcome of analysis model for later cases

iii. Says all K’s are in restraint of trade somehow, and rejects dist ct’s per se rule

iv. **good intentions not enough, also need positive effects to overcome any negative effects

v. Note: some negatives here were not discussed, call rule drove transactions to the board of trade and ensured trades made at fixed commission rates; points out one problem w/R of R—difficult to get all relevant issues on table to effectively compare all the positives and negatives

2. US v. United States Steel Co. (1920) (S.C.)

a. About: §2 Sherman Act, Monopoly

b. Case: US Steel holding co, holding stocks of 12 major steel cos and had control over 80-90% US steel production; BUT—not like Standard Oil, not trying to drive competitors out of biz, instead had meetings where members of his co and competitors cam and discuss prices, mkt output, etc.—In other words: US Steel won’t run you out of biz, and you don’t sell for less than US Steel does

c. Court: No evil behavior, new competition enough to drive US Steel mkt share down, down to 50% by time of case, and no good way to remedy

d. Dissent: But US Steel only got to current size by illegal combinations and maintained size w/ collusive dinners, whenever gets mkt share in violation of § 1 should dissolve as monopoly under §2

e. Takeaways:

i. **Prof Morgan likes Dissent view here, while US Steel may have been “nice” while looked a by antitrust/gov light, poised to be just as “bad” as was when forming later; if making “nice” is the test, discourage behavior antitrust there to stimulate—competition, by encouraging cos to “lay low” and sell less

ii. This case not necc. R of R model to emulate, encourages monopoly firms to exploit it in a nice way, led to world where consumer last focus, dubious R of R application

3. American Column v. US (1921) (S.C.)

a. About: Trade association exchange information, acting like “combination”, §1 price fixing

b. Case: 365 members producing 30% nation’s wood, exchanged info on production, inventory, prices and costs resulting in “mkt report” letter sent out to members, tells them to stop high production b/c prices will drop if too much supply

c. Court: No one would share info like this with competitors if nothing “wrong” going on, underlying incentive to enhance economic stance of member firms by decreasing production and increasing prices

d. Holmes Dissent: just providing information, free speech

e. Brandeis Dissent: No real agreement other than to supply information; info here helpful to running biz, this like Chicago Bd of Trade (opinion he wrote) b/c levels the playing field for big and small cos that are members, bigger firms can afford to compile such info, small ones can’t

f. Takeaways:

i. Raises issue of when information exchange is pro-competitive or not, when oligopoly pricing going on:

1. When no agreement of what to do w/information, info exchange is a neutral act

2. Posner Note: There are situations where exchange of information can be bad b/c it allows firms to increase price and see when one member cheating, some conditions where info = implicit collusion; easy for firms to evolve system where gradually raise prices and lower output

a. Posner’s 5 Conditions for Industry Where Oligopoly Likely 

i. Small # of competitors in industry (each has greater impact and can monitor each other more easily)

ii. Standard product sold primarily on basis of price

iii. Issues creating “need” or “incentive” to collude

1. Ex: high ratio of fixed costs to variable costs, like RR’s

iv. Inelastic demand at competitive price, where raising price would = more net revenue (something you need like deodorant or toothpaste)

v. Industry where entry takes a long time and is expensive (so if prices go up, takes long time for new entrants to come in)

3. When have opposite of 5 conditions, is implausible to believe would do something to hurt consumers b/c competitors would come in and undersell you, hard to get agreement in fragmented mkt where indv firms have little control/impact

a. In Amer Column, wood standardized product, but no concentrated mkt w/small fringe, so hard to believe would be successful oligopoly

4. Maple Flooring (1925)– Ct did 180-degree turn said excg of info only illegal if necc tendency to create restraint of trade, info in some settings anti-competitive, but more likely to be pro-competitive

5. Sugar Institute (1936) – each had to announce b/f price increases, then if no others did so alos, could decide not to reduce price. S.C. found this NOT OK, form of “price signaling” or collusion. 

4. US v. General Electrics (1926) (S.C.)

a. About: Intellectual Property/Antitrust Law

b. Case: GE has patent on bulbs; Gov 2 charges against GE: 1) System of distribution adopted device to let GE fix prices, “agents” actually wholesale/retail merchants and 2) License granted by GE to Westinghouse to produce/sell patented bulbs not valid b/c ensured Westinghouse sell bulbs at prices fixed by GE

c. Court: 

i. to 1) NO, really was agent agreement (though risk of loss transferred to when bulbs in agent’s hands, ct said OK b/c gives dealers incentive to be careful w/merchandise) 

ii. to 2) GE can impose pricing on Westinghouse b/c have patent, 

1. IP system there to encourage invention and disclosure of invention, get rights that are like monopoly, as patent holder has right to sell for whatever price wants

2. w/o license to W, GE would be only producer and could control P by selling for whatever price wants, so license has no effect on comp.

d. Takeaways:

i. Similar Case, IP v Antitrust: Standard Oil (Indiana) v. US (1931): 

1. patent pooling case, 4 D’s had different “oil cracking” patents, license out to others;

2. if fought it out, all patents or some may have been invalidated, and no one gets benefits, comp would be increased (b/c patents only effective if valid and no other way to do same thing)

3. court: Brandeis upheld, law likes settlements over litigation and this lets smaller cos benefit from invention

4. NOTE: can lead, however, to whole industries fixing pricing 

5. Want to acknowledge IP rights, but struggle to ensure holders of rights don’t expand reach beyond what meant to be given – patent holders can misuse by “patent-tying”, forcing buyers to use only other patented products w/their products (Section 3 of Clayton Act disallows this)

5. US v. Trenton Potteries (1927)(S.C.)

a. **Limits R of R: Issue: does Q of if act is reasonable always need to go to jury—answer in this case is NO

b. case: D’s produce 82% toilets in US, 2 counts: 1) combination to maintain uniform prices, 2) agreed to limit sales to “legit jobbers” = group boycott, restrain interstate commerce to this group

c. Court: ILLEGAL PER SE

i. OK to remove from jury Q of reasonableness of restraints charged

ii. Some things (price fixing) so inherently bad (limit competition) they can’t be defended by reasonable justifications

iii. Unlike Board of Trade, price restriction industry wide, not so limited and (though court not said) restraint in Bd Trade was what needed to make grain mkt competitive, also this price agreement among competitors in open mkt, not regulation of board of trade

d. Takeaways:

i. This inconsistent w/other R of R cases! Says agreement to price fix NEVER reasonable (b/c reasonable price today can be unreas tomorrow), not looking to reas in terms of HOW prices set or info exchanged.

ii. Many consider this to be 1st of PER SE cases, functionally a per se case

The Third Period – Per Se Rule (1940-1974)

During this period, doctrine rarely static: evolves as Court tries to give warnings of practices considered illegal, avoid prohibiting practices that might be pro-competitive, and make antitrust issues simple to judges/juries to measure

Per-Se Rule Reasons: bright line, easier to enforce; cos can know beforehand what they can/cannot do; shorter, cheaper trials and more willingness by cos to settle

Depression period—blamed concentration of industry for many problems, blamed then-current antitrust law for allowing concentration

**in 1940-1960 period, not any major doctrinal developments after Per-Se Rule in Socony, but a few minor areas:

· Intra-enterprise conspiracy doctrine (Timken)

· Maximum Price Fixing: Bad for parties to establish max prices. In Kiefer-Stuart (early 50’s), Court found max price fixing is “anything an agreement to effect price is per se illegal. Also, hard to tell diff b/w max and min price fixing, could call max price, but really using to set min prices

· Conscious Parallelism: Oligopoly pricing, where if 1 firm raises price, others in industry raise theirs also. Court for long time called this illegal (ex: American Column). In 1954 court found hard to tell parallelism from normal competition, so now HAVE TO SHOW AGREEMENT to violate §1!

· Aggressive Enforcement of Per-Se Rule: In this period, a lot of criminal antitrust cases (ex: Westinghouse/GE)

A. Horizontal Agreements Among Competitors

1. US v. Socony Vacuum (1940)(S.C.) (j. Douglas)

a. **This case transformed antitrust law

b. About: Price Fixing

c. Case: demand for oil down b/c depression. Oil industry formed plan to keep mkt stable and keep wells already open in production; each producer paired w/a distributor andif any excess oil produced, distributors would buy it and slowly put it on mkt to avoid overproduction

d. Court: This a plan of price fixing—no reasonable defense of eliminating economic evils b/c is per se invalid

i. No actual ev of price fixing, but ct inferred plan from the buying program, b/c if not for program, prices would be different, not stabilized

ii. The fact that comp not eliminated not defeat case

iii. Footnote 6: changes law 

1. if conspiring to commit crime, guilty of conspiracy even if NOT meet your purpose

2. if you conspire to effect prices, guilty of §1 violation even if not commit overt act, and even if not have any means to carry it out

3. In this case: cos not have means to carry it out, but still per se invalid

2. Fashion Originators v. FTC  (1941)(S.C.)

a. About: Horizontal Restraints of Trade—Group Boycott

b. **not technically a per-se case, but interp of §5 of FTC act here parallel to per se interp of Sherman Act, like per se §1 ruling, 1st case we’ve considered brought by FTC under §5 of FTC act

c. Case: Designers upset b/c produce clothes, then others copy designs and sell cheaper, and no copyright/patent protections available; create “fashion originators guild” and sign agreements w/retailers to boycott the copycats clothes or retailers not get to sell clothes by any guild member

d. FTC: this unfair method of comp, lessened comp and tended to create monopoly, limited stores where knockoffs competitors could sell clothes and sources from which retailers can buy; sets up mini-gov regulation prescribing rules for regulation and restrating of interstate commerce and is per se illegal

e. Takeaways:

i.  Note Parker-Brown case (1943)(S.C.)! Cos can seek out regulation to do what they can’t conspire to do together! (here, raisin producers in CA, asked for and got state regulation to limit quality and # of raisins can ship. Cos acting under gov’t regulation not held guilty of antitrust

ii. if any one designer doing this, OK under Colgate rule

iii. **Note also “note on standards-setting” on p. 227 – “ a conspiratorial refusal to sell gas for burners lacking AGA safety testing seal falls w/in class of restraints 

3. Timken Roller Bearings v. US (1951) (S.C.)

a. About: Market Division

b. Case: said Timken US conspired w/British and French Timken to 1) split ww market; 2) fix prices on products of one sold in territory of another

c. D: This a joint venture, Timken TM licensed to other cos and this just way to regulate TM’d Timken products worldwide

d. Court: Rejects D; premise that trade restraints only incidental to TM contracts refuted by District Court’s finding that TM provisions subsidiary and secondary to central purpose of allocating trade territories

e. Jackson Dissent:  Overly technical application to foreign commerce concept of conspiracy, what did would be OK if was one company, this was family of companies

f. Takeaways:

i. Comes under US antitrust interest b/c involvement of US Timken

ii. **IN MODERN PERIOD, 1984, Court got rid of this intra-enterprise conspiracy doctrine, now can’t get in trouble if cos wholly owned by same parent company (Copperwell)

1. since in Timken outside owners, not wholly-owned subsidiaries, so Timken would probably still be illegal today
4. US v. Container Corp. (1969)(S.C.)

a. A QUESTIONABLE CASE OF PER-SE PERIOD, showed per-se period could not last, tested limits of how far per se can go

i. ex: Like Radiant Burners case, S.C. said gas trade assoc can’t refuse to sell gas to furnace maker w/gas burners that don’t meet their safety standards

ii. Interesting, though, court spent a lot of time discussing industry for a per se case!, many look at as a “qualified per se” case

b. About: Per-se rule on info exchange

c. Members voluntarily shared pricing information; set up so when customer comes in quoting a lower price from competitor, you can call competitor to verify that price; NO agreement to adhere to prices, not getting together to set pricing (Like Addyston Pipe or Trans-Missouri)

d. Court: Violation: struggles w/Q of if there was agreement as to price, in end says implicit agreement when gave quote of price to other cos that they will get same info back later 

e. DISSENT: J. Marshall, no need for concern, this a cheap industry to enter

f. NOTE: This industry had characteristics that made it a particular concern (Posner criteria):

i. Controlled by small # manufacturers (18 firms w/90% mkt)

ii. Product (boxes) for which inelastic demand (pay whatever prices wanted for boxes when need them)

iii. Nothing differentiates products except for price
5. US v. Topco Associates

a. *Another case indicating that the per se rule needed to change

b. About: Like Mkt Division and Group Boycott; agreement b/w existing members who are potential competitors, a horizontal conspiracy to not become competitors.

c. Case: TOPCO was cooperative assoc of small/midsize grocery chains; got together to buy in bulk and developed “private-label” goods to get higher profit margins

d. TOPCO argument: this allows SMBs to compete w/big chains, thus increasing competition in local markets

e. Court: PER-SE Illegal! This a horizontal naked restraint b/c not anyone can be Topco member, existing members voted on new members and if new one near existing member, they would oppose it and needed 85% member vote to get in; fear would cut prices on TOPCO-label goods/”free-riding” by other members nearby

f. *Today, if not per-se illegal, could look at pro-comp benefits, might allow; a TYPE 1 Error: prosecuting group acting in public favor
6. US v. ALCOA (1946)(2d cir, affirmed by S.C. in American tobacco)

a. About: §2 MONOPOLIZATION

b. Case:  D had patents necc to product aluminum, b/f expiration D entered cartel agreements w/foreign producers and contracted w/electric co to supply only D

c. Court: PER-SE Illegal—can’t distinguish b/w good and bad monopoly, only OK to be big if mkt goes that way w/o your intent; 

i. all need to fail §2 is (1) power to monopolize, (2) intent to monopolize (very liberal defn of intent); 

1. HERE: D had intent b/c kept its production up w/demand = no room for new producers 

2. (*ridiculous! How is this different from mkt going that way w/o their intent?)

3. L. Hand’s analysis here suggests broad application of §2, following from his view that “great industrial consolidations are inherently undesireable, regardless of their economic results” and that antitrust law designed to preserve “an organization of industry in small units”

4. his analysis messed up though, sems to say that merely by operating a monopolist would seem to violate §2!!

5. BUT: left open idea that domiance resulting from “skill, foresight and industry” not to be condemned

a. Hand saw ev here that Alcoa had persistent determination to maintain control, in that it maintained excess capacity in order to meet increases in demand for ingot thereby forestalling entry by new comps (seems ridiculous, see above) and put price squeeze by selling ingot to competiting fabricators of sheet at prices that made it difficult for them to compete in sales of “sheet”

d. NOTE: This case raised issues about market definition: 

i. Product mkt had 4 possibilities: 1) virgin alum, 2) secondary alum, 3) fabricated alum, 4) imported alum; 

ii. Test was what D could control, L. Hand found was 1 and 4, and that D controlled 90% of this defined prod mkt (if included all 4, D controlled a lot less)

1. L. Hand reasoned that inappropriate to include secondary alum in mkt b/c Alcoa as sole producer of virgin alum, ultimately controlled amount of secondary available

2. included ALCOA’s internal consumption of alum though not sold as ingot b/c key Q is ALCOA’s power over pirce, and its use of own ingt reduced demand for ingot and affected ALCOA’s power

3. Deemed it “doubtful” that 64% share = monopoly and 33% NOT a monopoly (these Alcoa’s shares w/secondary alum, and virgin and secondary alum excluding Alcoa’s share) 

4. This test of mkt power KEY b/c shows attention paid to structural detail as step in §2 analysis, this case foundation for modern monopolization law!!

iii. Geographic mkt: only considered foreign imports but not all foreign production b/c then would have to consider cost of tariffs and transportation

e. Remedies: did not dissolve b/c unlike Standard Oil, this co not formed by lots of small cos, but built from ground up.

f. Take-Aways:

i. Proper lesson to take from case is structural analysis, not condemnation of “bigness” per se

ii. Signals also that §1 and §2 are separate offenses w/differeing standards
7. US v. United Shoe Machinery (dist ct, affirmed and adopted by S.C.)

a. About: §2 Monopolization**An early case using economic theory**

b. Case: United Shoe made machinery to make shoes, had patents, though were other comps machines could use to make shoes; had 75-85% of mkt share

c. D argument: makes no D that leasing practices necessary

d. Court: Illegal PER-SE: Their leasing system keeps out new competitors, locks customers in and keep out comp of a secondary mkt of their own machines and free repair stops dev of repair industry: 10 year leases, charge per shoe made (regardless of if made on their machines or not!), free maintenance, favorable renewal terms, penalties for early termination

e. **exclusionary conduct; mkt share not attributable to D’s ability/research/natural advantages, created barriers to entry

f. NOTE: Court Tests for §2 illegality

i. 1) Classic test: = monopolize when acquire or maintain a power to exclude others as result of using an “unreasonable restraint of trade” under §1, prohibits single-firm conduct that would be illegal under §1

ii. 2) Griffith: power to exclude comp, and has or plans to exercise it

iii. 3) Alcoa: have lg mkt share not solely due to your superior skill, natural advantages, or technological efficiencies

iv. HERE: court finds leasing system violation of §1, but since charge not brought by lower courts, precluded, so look to 2) and 3) and finds United Shoe in violation

g. Remedy: purge leases of restrictive features, shortened leases, had to sell what they would lease

i. Note: 10 yrs later, still dominant, S.C. made it sell off 2/3 of biz, acquired in hostile takeover, ultimately lead to NO shoe machinery or shoe making industry in US

ii. Was this a bad case?? Seems like ruined US shoe making economy

8. NOTE CASES:

a. Grinnell:  Court defined mkt to be exactly what D did, not include other types of security firms (mkt def determinative in many cases)
b. Lorain Journal: Colgate Rule: single firm refusal to deal NOT group boycott, but CAN be §2 violation (newspaper refused to sell ads to customers who bought airtime from new, potential competitor radio station in illegal attempt to keep monopoly over town advertising)
c. Walker: fraudulently get a patent, thus getting monopoly by fraud in violation of §2
9. Utah Pie v. Continental Baking

a. About: Predatory Pricing; Clayton Act §2 (Robinson-Patman Act), which prohibits price discrim. In like products

i. **This case routinely cited in pred pricing cases, can be looked at as straight §2 case (ex: selling below price to drive competitors out of biz, so you can later have greater mkt share, drive up prices to make profit)

ii. *Seen as a BAD §2 case: failing to look at health of mkt, fact that have strong, multiple firms and look to close at technical, arguable violations of §2 (charging diff prices in diff mkts)

b. Case: Large competitors found SLC mkt sensitive to price, started charging less per pie in SLC than in other mkts, Utah pie sold larger volumes of pie after this, but made less per pie

c. Court: 

i. Dist ct. gave UP a hometown verdict, 

ii. overturned by ct. app., OK, no substantial lessening of comp or tendency to create monopoly; more people eating more pie for less $$--this is good!

iii. S.C. In a bad opinion, reverses Ct. App.: intent to dominate by Pet Pies, which admitted to targeting UP, if you dream of taking over mkt, intent is enough to violate §2 of Sherman Act, NOT have to show UP hurt, just that economic pinch at having to lower prices.

d. *A NOTE ON PREDATORY PRICING:

i. Hard to do, have to sustain losses and doubtful/unsure you can sustain monopoly in mkt long enough to recoup losses and make profit b/f new entrants come in enticed by your higher prices

ii. BUT: can be used as method of intimidation, forece others to sell out to you

TYING/VERTICAL RELATIONSHIPS

10. International Salt v. US

a. About: Tying, §1 Sherman act and §3 Clayton act
b. Case: Int’l Salt produces salt and had patents on 2 machines use salt; had tying clause in lease, Machine 1 can only buy same quality salt from others if at lower price, but IS have chance to match price, Machine 2 had to buy IS salt only to use in machines—Goal, so IS can track usage of machines, charge higher prices for higher use (price discrim)

c. IS argues: requirement is to protect leased machines by requiring use of only high-quality salt; no one hurt b/c custs getting good-quality salt and can buy elsewhere if can get better deal

d. Court: PER-SE illegal: 

i. Tying = illegal per say (socony)

ii. Price fixing illegal per se

iii. Rejects D argument b/c comps would have to undercut D’s prices, while IS only have to match theirs to win, D trying to monopolize TIED mkt of salt (OK to monopolize salt machines b/c have patents)

iv. Focuses on effect on comp b/c tying rule could help put comps out of biz, decrease comp in mkt (could argue this hurts comps when less comp)

v. Also violation of §3 Clayton: substaintial decrease in comp or tendency to monopoly

1. D sells $.5 million in salt, amt “can’t be called insignificant (though small % of mkt)

2. Looks at absolute $ of sold, not mkt share!

e. A NOTE ON TYING:

i. Not every package is illegal

1. must have power to require cust to NOT deal w/competitor

2. need to show subs lessening of comp or tend to create monopoly in tied-in product

ii. Tying grew out of misuse of patent, trying to reap rewards from patents by forcing people to buy non-patented products to use w/patented products

iii. Some reasons to use tying:

1. If price of tied-in product regulated (ex: to buy gas, which by law can’t sell for more than $1/gallon, must first buy motor oil)

2. could be way to exclude comps from a portion of a mkt

11. Standard Oil (CA) v. US (1949)(S.C.)

a. About: Exclusive Dealing

b. Case: Gas stations selling D’s oil had to also buy all D’s products sold in station; D argued quality control to protect reputation

c. Court: “Exclusive Dealing Doctrine”

i. These like requirements K’s, can be of advantage to buyers & sellers, provide predictability and reduce risk, different from tying 

ii. NOT PER-SE illegal, because ED and not tying, use rule of reason (b/c even during per se period, ED not per se illegal, though tying is); BUT found this case to be unreasonable b/c D has enough power and # of K’s under ED a lot

iii. Prof: exclusive deal and tying pretty much same, ED may be worse b/c makes buyer buy all stuff need from seller

12. NOTE CASES:

a. Tampa Electric (1961)—Court looks at % mkt share not absolute sales to determine substantial effect on comp w/ED cases (Unlike Int’l Salt)

b. Times-Picayune (1953)—

i. “Same Product” problem: how to tell if 2 products tied or 1 product? 

ii. In this case sale of ads in evening and morning edition of papers were similar enough and fungible that requiring ad in both was OK

FRANCHISING/TYING ISSUES 
c. Chicken Delight (1971)—

i. Q: Is the product required to be purchased the “essence” of the franchise? 

ii. A: When TM and product = same, NOT tying, OK

iii. Can’t require franchisee to buy chicken from franchise, but can require certain grade.

iv. Carvel CAN require purchase of it’s ice cream—which is “essence” of Carvel franchise and TM (people expect Carvel ice cream)

v. A “Product Distribution Franchise”

d. McDonalds (1980)

i. Franchising looked at diff NOW

ii. Franchisers can offer franchisees a complete method of doing biz, who pay for more than right to use TM, but right to become part of system of doing biz that ensures success

iii. Q for this type franchise is: Not whether allegedly tied products associated in public mind w/TM, but whether they are integral components of the business method being franchised

iv. A “Business Method Franchise”

13. Northern Pacific R. v. US (1958)(S.C.)

a. About: TYING, Sherman §1: **Laid down the test for tying that is still cited as authoritative today

b. Case: in lg # of tis sales K’s and lease agreements, RR had “preferential routing” clauses which compelled grantee/lessee to ship over its lines all commodities produced/manufactured on the land, provided its rates (and sometimes service) were = to comps

c. Court: Tying clauses have negative effects, but no positives, TYING = PER SE ILLEGAL when:

i. 1) Have suff. Economic power w/respect to tying product to

1. (if buyer can get good elsewhere, then not suff mkt power)

ii. 2) appreciably restrain free comp in mkt for tied product AND

iii. 3) NOT insubstantial amount of interstate commerce is affected

d. ex: NOT illegal if one store of dozen in town, says can’t buy flour if don’t buy sugar b/c customers can just buy flour at another store by itself

e. HERE:

i. Blocks of land strategically placed near RR, so unique or special and in hands of 1 owner (RR owns ½ of land by RR)

ii. K’s themselves show RR had mkt power to get so many to sign them when no benefit for buyer/lessees (though not, if buying near RR, prob planning to ship on this RR anyway, so little loss)

iii. RR rates regulated, so RR using these clauses to track what other RR’s charging to complain to ICC if they’re charging too little

14. US v. Loews (1962)(S.C.)

a. About: selling “packages” of movies—is this tying in violation of Sherman §1?

b. Case: Packages of movies sold to TV stations that had to buy movies didn’t want to get movies they did.

c. Court: Illegal – 

i. This (the S.C.) Court has recognized that tying arrangements serve hardly any purpose beyond the suppression of competition (Standard Oil)

ii. the 2 products (different movies) can be sold separately, individual demand for movies, should be able to buy them individually

iii. Standard of illegality: the seller has “suff economic power w/respect to tying product to appreciably restrain free comp in the mkt for the tied product (N. Pacific)

1. even w/o mkt dominance, power can be inferred from tying products’ desirability to consumers or uniqueness in its attributes

2. the requisite economic power is presumed when the tying product is patented or ©

a. cited Paramount Pictures, where packaging films/block booked into movie theaters illegal, said added to monopoly of © in violation of the principle of patent cases involving tying clauses (which said existence of valid patent on tying product establishes distinctiveness suff to conclude that any tying arrangement involving the patented product would have anticompetitive consequences)

iv. Was harm:

1. May force buyers into giving up purchase of substitutes for the tied products (movies they didn’t want, had to buy to get good one)

2. May destroy the access of competing suppliers of the tied product to the consuming market (b/c $ spent on packages to get the big movies)

3. Substantial commerce involved: 25 K’s block booked from $60,800 to $2.5 million

d. Prof: Not think such system will exclude people from the mkt, the packages competing against one another and in reality, all films have some value
15. Fortner Enterprises v. US Steel (1969)(S.C.)

a. About: The last straw in Tying Law—took the form, lost track of the substance and took tying law too far

b. Case: To get loans from US Steel Homes Credit Corp, had to buy prefab home materials from US Steel. This is basically great financing /loans to build US Steel homes. Fortner wanted the loan, but not the US Steel house and sued

c. Court: S.C. stupidly reversed SJ for US Steel and said it needed to go to trial; 

i. looked at test from N. Pacific, said $190,000 in homes “not insubstantial” even though trivial amount in whole mkt; 

ii. said enough mkt power in tying mkt (loans), that dominant position not required, and only need be power only w/respect to some of the buyers in the mkt—here said met standard in Loews “the crucial ec power may be inferred by the tying products’ desirability to consumers or from uniqueness in its attributes (here, the great loan rates were desirable) b/c such unique and advantageous terms can reflect a creditor’s unique economic advantage over his competitors (totally off here! Great loans, but not a product in themselves!)

d. Dissent: Any form of financing is really just a method to discount price, wrong to make this per se illegal; a form of competition that should be encouraged!; almost all product sales have some side features (i.e. free delivery)

e. US Steel could argue, NOT 2 products, just steel homes w/great financing, and they not have sufficient economic power w/tying product, loans

f. *FOOTNOTE:  both lower courts found for Fortner, when came back to S.C. on full record, S.C. overruled lower courts, said “if ev merely shows that credit terms are unique because the seller is willing to accept a lesser profit-or incur greater risks-than its competitors, that kind of uniqueness will NOT give rise to any inference of economic power in the credit market” and “the unusual credit bargain offered to Fortner proves nothing more than a willingness to provide cheap financing in order to sell expensive houses”!!
OTHER VERTICAL RELATIONSHIPS – DEALING W/DEALERS

* Here, courts are assuming after previous cases that price fixing, group boycotts and market division arrangements among competitors are per se illegal. HERE Q is how those principles apply to dealings among firmst who are NOT competitors (ie dealers w/their distributors)

16. US v. Parke Davis (1960)(S.C.)

a. About: Resale Price Maintenance (§§1, 3 Sherman Act)

b. Case: PD sold to 5 wholesalers and a few big retailers directly; established minimum resale prices in its catalogs to them; some retailers sold at below these prices so PD put into effect program for promoting observance of the suggested min retail prices—1) told wholesalers they’d not sell to them if they sold below min prices OR sold to retailers who did not adhere to prices; 2) told retailers if they sold below min price PD and its wholesalers would not sell to them; 3) when some retailers did not comply, PD and its wholesalers did not sell to them; 4) PD unsuccessfully tried to set up to have retailers at least stop advertising cut prices (but they went back to doing this after 1 month)

c. Court:

i. Illegal b/c 1) used distributors to implement (not unilateral like Colgate) and 2) conspiracy b/c got agreement from retailers (can’t make retailers make agreements not to sell below prices, can just announce and then not sell to them, subtle difference)

ii. Colgate doctrine allows manufacturer to announce price maintenance policy and enforce it by refusing to deal w/customers who don’t follow policy. HOWEVER, there is unlawful combination where a manufacturer “enters into agreements expressed or implied with all customers which undertake to bind them to observe fixed resale prices, EXCEEDED colgate doctrine

iii. PD not just announce prices and then refuse to deal; instead used the refusal to deal w/wholesalers in order to elicit their willingness to deny PD products to retailers and thereby help gain the retailers’ adherence to prices, these retailers cut off when PD provided their names to wholesalers, this = illegal combination w/wholesalers and retailers

d. Take-Aways:

i. If a manufacturer is unwilling to rely on individual self-interst to bring about general voluntary acquiescence which has the collateral effect of eliminating price comp, and takes affirmative action to achieve uniform adherence by inducing each customer to adhere to avoid such price comp, the customers’ acquiescence is not then a matter of individual free choice prompted alone by the desirability of the product . . . the manufacturer is thus the organizer of a price-maintenance combination or conspiracy in violation of Sherman Act

ii. Difference b/w Dr. Miles (bad, overstepping) and Colgate (OK, unilateral action)

iii. **Could say there is not a negative result on consumers b/c this is only a regulation of intrabrand comp, there is still interbrand comp; though w/per se approach, that not matter b/c once conspiracy, it is illegal

1. Counter-argument to above: prohibits retailers from benefiting from their own efficiency and product loyalty stops people from buying generic brands

17. White Motor v. US (1963) (S.C.)

a. About: Territorial Allocation in violation of §§1, 3 Sherman Act, limitations or restrictions on 1) the territories in which distributors or dealers may sell and 2) the persons or class of persons to whom they may sell

b. Case: Car dealerships had very strict territorial allocation, couldn’t sell to buyer from another district OR to gov’t w/o approval.

c. White Motors: This necessary for dealers to be effective by preventing intrabrand comp, helps them stay in biz and compete w/bigger car cos so = procompetitive; 

d. Court: Go to trial under R of R – Ct. not know enough about vertical territorial restraints to decide case on SJ

e. Dissent: R of R inapplicable to agreements made solely for the purpose of eliminating competition (Socony-Vacuum Oil Co.)

f. Take-Aways: 

i. Issue: whether territorial and customer clauses here should be regarded as per se violations of §1—in essence, are vertical restraints sufficiently similar to horizontal restraints to be subject to the same standard. 

1. 5-3 Court ruled they are not, declined to apply per se rule, noting per se reserved for practices w/ “pernicious effect” on comp and “a lack of any redeeming virtue.” 

2. Reasoned horizontal territorial limitations are this b/c “naked restraints” but it did not know enough about “economic and business stuff out of which [vertical] arrangements emerge to rule that they too are virtually always anticompetitive in effect

ii. GM (1966)(S.C.): Several GM dealers working w/discount houses, which sold cars cheap after buying them almost at wholesale from cooperating dealers (dealers work w/discount houses NOT in their territories so not lose their own biz); GM dealers assoc went to GM to complain, GM regional manager went out and threatened dealers doing this. COURT:  this is like Parke, Davis. Dealers worked together w/GM to cut off discounters supply of inventory and thus inhibit entry and keep prices up, thus per se illegal under Socony-Vacuum.

iii. Schwinn (1967): Said vertical territorial and customer restraints unlawful; struck down Schwinn’s restrictions on resale as they applied to distributors and retailers, but allowed sales made on behalf of Schwinn under consignment. Why: In the case of a relatively small manufacturer whose restrictions went no further than competitive pressure required, territorial restraints can be looked at under R of R and = reasonable. 

18. Albrecht v. Herald Co. (1968)(S.C.)

a. About: a manufacturer that has allocated territories and simultaneously imposed a system of resale price maintenance (maximum price!)

b. Case: P sold D’s newspaper – D set max price and P charged more to customers on his route – D got 3rd party (milne) to sell in P’s territory; P sued

c. Court: INVALID- 

i. Invalid even if max not min price, b/c max prices can have effect of regulating the kind of service provided, infringes on competitive initiative

ii. Illegal conspiracy b/w D and 3rd party to enforce price

iii. Exclusive territory is OK w/newspapers b/c only efficient way to deliver them

d. dissent:

i. P is asking for a territorial monopoly when the purpose of the price ceiling is to prevent distributors from abusing their territorial monopolies; 

ii. Compares 3rd parties here to employees, said not = combination, but is a unilateral situation

iii. Says price max different from price min: “the per se treatment of price maintenance is justified b/c price floors invariably harmful on balance. Price ceilings different: do not lessen horizontal competition; drive prices toward the level that would be set by intense competition; CAN have arguable justification that they prevent retailers or wholesalers from reaping monopoly profits!
19. Price Discrimination: The Robinson-Patman Act

a. This is §2 of Clayton Act as amended in 1936 by Robinson-Patman Act 

i. Same statute saw in Utah Pie
b. §2(a) = illegal to price discriminate among purchasers of commodities of the same grade and quality where the effect may be to substantially lessen comp or tend to create a monopoly or injure comp

c. §2(b) = burden of rebutting a prima facie case is on D by showing that his lower price was made in good faith to meet the equally low price of a competitor

d. §2(f) = forbids knowingly receiving a discrimination

MERGERS (discussion p. 417 – 419)

TODAY mergers preapproved by DOJ or FTC, so fewer cases make it to court today; early on, mergers central to trusts (eg EC Knight sugar refiners) which was big concern of antitrust law

Types of Merger:

· Horizontal: among competitors at the same level of distribution

· Vertical: among firms in different levels of the distribution chain

Conglomerate: Among unrelated firms

1914: Clayton Act passed in form that prevented acquisition of one company by another company by buying its stock in §7, but this left open loopholes

· Columbia Steel case where merger NOT come under §7 b/c asset acquisition rather than stock purchase 

· in Columbia, vertical integration alone also not found to come under §1 or 2 of Sherman Act, this also plugged by C-K amendment

1950: Amendments to Clayton Act to close loopholes—the Celler-Kefauver Amendment

· 2 years after Columbia Steel

· Now covers horizontal, vertical and conglomerate mergers

· Goal: to stop concentration of markets b/f it becomes a monopoly, so don’t have to show it is a monopoly

· Don’t have to show monopoly effects certain, but probable

· NOT all mergers blocked, Congress wants to evaluate merger in context of particular industries (ex: are there barriers to entry for new cos) and would recognize potential positive impact

· Examples of MITIGATING FACTORS: 2 small cos merging to compete w/larger firms, or 1 big and 1 failing firm can be OK

20. Brown Shoe v. US (1962)(S.C.)

a. About: Merger under §7 of Clayton Act, **This the test case for 1950 amended Clayton Act, to see how far it reached

b. Case: Gov’t alleged contemplated merger where Brown buys Kinney violate §7 Clayton, try to restrain consummation of merger. 

i. Brown Shoe = #3 in sales, #4 in manufacture of shoes, about 4% of mkt

ii. Kinney = #8 in sales, #12 manufacture, .5% mkt

iii. More than 1,000 firms in US shoe industry, deconcentrated

c. Court:  INVALID

i. Horizontal aspects:  §7 key language  = “substantially lessen comp or tend to create monopoly in any line of commerce in any section of country”, so all have to show subs lessen of comp somewhere, court here broke down mkt to find areas where could be lessen of comp

ii. Here: concludes may subs lessen comp in some cities (Dodge City = 57%), this enough to beat the merger

iii. Says if cos want to expand (here said B wanted to expand into cheaper shoes mkt Kinney does) they should do it internally

iv. NO mitigating factors (2 small cos, 1 failing co) to allow this

v. NOTES: even small mergers can be bad of prevented b/c if 100 such small mergers could be a problem (this seems to go too far)

1. step 1: define product market and geographic market by looking at fact of industry.

a. Test: a) product mkt = all products that can be substituted for the one in question

· Here: can’t substitute a woman’s shoe for a men’s show, or kid’s shoe, these not substitutes/not in comp w/each other

· D argues for further distinctions among price and quality of shoes b/c change in price Bally won’t effect price of Converse, but court rejects b/c shoe mkt on price continuum

b. Test b) geographic mkt = area that corresponds to the commercial realities of the industry and is economically significant

· Here: every city w/over 10,000 people and outlying area

· B/c you only buy shoes from local stores (different now w/Internet!) and change in price far away won’t drive people to buy elsewhere

· Effect: makes D’s market look big b/c if large share in only a few larger cities = too much

vi. Vertical Aspects:

1. if D (as supplier) buys Kinney (as retailer) then small firms can’t get their goods into retail stores no immediate concern w/this case, but if they let it happen then the big suppliers could buy up the few retailers and all smaller suppliers could be cut out of market

2. Vertical merger is 1st step to horizontal b/c then the few big firms will buy up the smaller ones

21. Philadelphia Nat’l Bank (p. 438)

a. About: Horizontal Merger/ Q = what is a geographic market

b. Here: is mkt local Philadelphia market where people do banking, or national commercial loan market? This merger would create bigger PA bank that could compete w/NY for commercial loans, but hurt comp on local level

c. If go by “any line of commerce” and “any area of country”, could say local banking = legit market, and can’t trade off benefits in one market for lessened comp in another market

d. Creates presumption against horizontal mergers where get 30% + of market, but then D can offer justifications for merger

i. Here: increased comp w/NY for commercial loans

ii. Philly needs a big bank for big customers

iii. We want to expand geo area

e. Court: Rejects D’s arguments:  if you want to expand, must do it internally, can’t argue for less comp in one area to get more in another; this is decrease in comp b/c takes 2 firms that were in comp and puts them together

22. US v. Penn-Olin (1964)(S.C.)

a. About: Joint-Ventureand “potential competition”, §1 and 7

b. **this case saved JV’s from per se illegality

c. Case: Pennsalt and Olin manufacture sodium chlorate (bleaches paper), P in Oregon and O in East; P + O set up Joint Venture to enter mkt in SE 

d. Court: NO SJ here, need to remand to see if lessens comp

i. JV’s NOT illegal PER SE under §7 – need to look at effects of JV, must subs lessen comp in any line of commerce in any section of country”

ii. Court leans towards it lessens comp b/c the JV eliminates the threat of entry O + P posed individually = loss of potential competition is a factor of consideration with regard to substantial decrease in comp.

iii. Majority applies §7 b/c effect of JV is like a merger, 1) not complete removal of comp, 2) can be pro-comp if allows 2 smaller cos to compete w/larger ones

iv. Dissent: violates §1 b/c it is the same thing as market division b/w the 2 cos, a 50/50 market division, agreeing not to compete in SE

v. **NOTE: must register JV w/DOJ which will then look at them under R of R b/c of the many procompetitive potential effects (ie: increased research)

e. Take aways:

i. Court applied potential entrant doctrine to JV under §7 challenges

ii. S.C. said: if, on remand, the court found that one firm would probably have entered mkt and other remain potential entrant, then merger should be invalidated

iii. To make this finding, district court would 1) have to find that P + O were potential competitors in this mkt and 2) find that one would enter the mkt while the other would still provide comp restraint waiting in the wings

iv. Important b/c applies §7 to JV’s and set forth test under potential comp theory that calls for only showing of “reasonable probability” of entry

v. Test: to strike down merger under potential comp theory, must be showing that:

1. Reasonable prob that acquiring firm, but for this merger, would have entered the mkt in the near future

a. reas prob = if D has capacity and incentive to enter

2. that the entry through other means would have resulted in a deconcentrated mkt or procomp effect

3. the mkt under review is concentrated

f. MORE on JVs

i. Can be some value in JV’s, where sometimes lets cos enter mkt could not alone w/cooperation in R&D

1. though can lose pressure for competitive edge, may lose some inventiveness of 2 cos out-inventing eachother, big co may parcel out its inventions more slowly

ii. 1984: Pass national cooperative research act:

1. R&D JVs evaluated under R of R, if registered w/DOJ in advance only liable for singular (not 3X) damages

iii. Product JVs can have same protection as R&D JV’s, bc have some benefits also, production is research pahse of its own, fining better/faster way to make product

23. FTC v. Proctor & Gamble (1967) (S.C.)
a. About: Conglomerate Merger

b. Case: P & G industry leader in many products, but not made bleach; P & G acquired assets of Clorox (had 49% bleach mkt) in violation of §7 of Clayton Act (also §5 of FTC Act)

c. Defense: NOT horizontal or vertical merger b/c P & G NOT in mkt for bleach before, so no lessening of comp, no prior biz relationship b/w the cos, says is product extension merger (similar to mkt extension merger where operate in diff mkts before, want to expand mkt)

d. Court: May be conglomerate/product extension merger; HOWEVER, same test (subs lessen of comp in any line of commerce)

i. Q: HOW can it subs lessen comp when cos not in same biz before??

1. eliminate potential comp of acquiring firm

2. substitution of big firm in mkt for smaller, big firm can reduce comp of bleach industry by raising entry barriers and dissuading smaller cos from aggressively competing

3. Here: P&G very strong in advertising and buying ads cheaply in bulk, hard for other cos to compete w/it

4. P&G no longer there to scare Clorox into keeping prices low and industry competitive (P&G was there as threat, though not in fact) so potential comp is lost

a. **But can argue against this: if P&G raise prices too much, others will want to enter mkt to take advantage, b/c barriers to entry in bleach mkt not that high

ii. Q: should efficiencies produced by merger be relevant factor in Q of if merger allowable?

1. can argue yes, b/c lowered costs may be reflected in lower prices

2. esp. when merger is b/w smaller firms

iii. Q: what if firms merge to form a monopoly and had new efficiencies, should that be allowed?

1. when rectangle (p. 480) is bigger than triangle, social gain bigger than social loss

2. if efficiencies great enough, ought to overcome the monopoly

3. BUT difficult to ascertain what gain/loss will be at time of merger

e. NOTE CASE: Falstaff Brewing
i. Conglomerate merger/potential comp analysis, J. Marshall gives 3 situations where conglom mergers are struck down:

1. Dominant Entrant

2. Percieved Potential Entrant

3. Actual Potential Entrant
The Fourth or Current Period (1974 – Present)
***USE BELOW <current law > to do Q’s 2 and 3 on Final!!

A. The Transition Cases

1. US v. General Dynamics (1974)(S.C.)

a. NOT typically thought of as first current period case, Sylvania is, but dynamics key esp. b/c came at end of series of merger cases, shows transition in merger area

b. **KEY: NOW, unlike prev merger cases, court going back to what they said they were doing in Brown Shoe = evaluating context of industry and effects of each case (unlike what courts did in per se period)

c. ABOUT: MERGER

d. CASE: MSC succeeded by GD, MSC did deep-shaft coal mining, acquiring United Electirc (UE) a strip miner; the coal market= regional geographic markets relevant b/c coal costly to transport, sold locally. GOV claims this merger concentrating coal production substantially, will enlarge mkt share of MSC/GD in mkt that is consolidating (10-15 firm industry vs. used to be 100 firm industry) and GD would have 20% + mkt share in Illinois and 10% share in eastern interior region. Dist Ct: though not 30% share (like in PA Bank case test), enough to make cos explain themselves

e. SC:

i.  Looked at MSC/GD’s ability to compete in future, said mkt. should be “energy mkt” as whole, not just coal b/c oil/gas/nuclear/other substitutes available in the market, said decline in # of firms NOT just b/c mergers or anti-comp acitons, but logical progression based on extrinsic factors (less use of coal for energy)

ii. analysis should be based on NEW k’s co can get in future, not current production, so while MSC may have 10% sales currently, not able to compete as much for future biz b/c not much reserves, and b/c long-term K’s in coal industry, not all K’s up for comp at any time

iii. the Q NOT $ value of good moving today, b/c those yesterday’s sales and irrelevant to future consequence of merger. Instead, what new K’s can they win in tomorrow’s mkt?

iv. HERE: effect of merger NOT found to effect future sales/mkt

f. Dissent: 

i. Sounds like failing co defense, b/c as in failing co, say merger will be of no consequence b/c co will have no impact on future sales

ii. BUT failing cos MUST be assessed at time of merger

iii. ALSO: always possible for MSC/GD to acquire new mines/reserves

iv. AND: just b/c haven’t done so yet, have removed once-viable firm from the field, and they may do so in the future

2. Continental TV v. GTE Sylvania (1977) (S.C.)

a. About: Vertical Territory Allocation
b. Case: GTE Sylvania manufactures/sells TVs, sells to small grp of retailers directly in franchise plan, probs in SF b/c retailer Continental exploiting its lock on Sylvania TV’s, charging more per TV, so Syl franchised another retailer to sell in SF, so Continental protested, and then wanted to sell Syl TV’s in Sacremento, Syl said NO b/c already had franchisee in Sacremento. Continental sues: says violated §1 (like in GM case) to keep them from selling in Sacremento after Syl departed w/ownership/risk of TV’s to them.

c. Court: Explicitly Overrules Schwinn, says won’t use per-se approach here, but R of R b/c:

i. This area more approprate for R of R analysis

ii. Per-se rule NOT eliminated for everything, only applies when can conclude ALWAYS or Almost Always practice will be anticomp (ex: bid rigging among horizontal comps in Edison Pipe)

iii. Vertical Territory Allocation is TOO COMPLEX

1. intrabrand comp limited, consumers lose ability to “shop around” for best price on certain product

2. BUT interbrand comp INCREASED b/c may encourage new cos to enter mkt as distributors for less-popular items b/c less risky, less comp w/initially exclusive right to sell that product  AND will get more promotion by franchisees b/c efforts won’t benefit local comps selling other brands of TVs

3. HERE: b/c not exclusive territories, mitigates anti-comp effects

4. R of R lets cos create distribution plans that work for them, then let them be evaluated

d. J. White Concurrece: 

i. no restrictions on what customers can sell to, substantial interbrand comp in industry, Sylvania NOT have large mkt share, little adverse effects

ii. not overrule schwinn, distinguish from it b/c this D did not have sufficient mkt power to abuse this agreement

e. Take-Aways: ***This case KEY—S.C. overrules Schwinn, carves out vertical territory allocation as 1st area subject to R of R (vs. Per Se) analysis!!

f. TOPCO 5 years earlier, but this distinguished from Topco b/c Topco horizontal, not vertical allocation among competitors

g. Q: Court says NOT logical to also decide Resale Price Maintenance under R of R b/c these schemes could allow competitors to underhandedly set prices (like in Dr. Miles where local retailers made Miles set min prices); would be easier for TV set makers to enforce a cartel among selves

i. Also: Congress had just repealed “fair trade” state laws that authorized resale price maintenance, court saw this as Congress opposition to resale price maintenance

3. Brunswick v. Pueblo Bowl-O-Mat (1977) (S.C.)

a. About: Q of Standing; Shows importance of procedural/jurisdictional issues, hostility to private antitrust actions clear… §7 merger case

b. Case: Brunswick top bowling equipment manufacturer, sold bowling alleys on credit/financed set up alleys on long-term payment system; Bowling industry tanked, no one to buy Brunswick customers’ alleys when go out of biz, so Brunswick buy them itself and tries to run them. Competing bowling alleys sue, says violates §7 merger, making industry more concentrated (mad b/c losing $$ b/c Brunswick can operate at lower prices

c. Defense: Brunswick conceded would be §7 violation b/c would be local mkt (don’t go far to bowl) and Brunswick would have a large share and lose Brunswick as potential competitor (though Failing Company D might work)

d. Court: These D’s CAN’T bring this case b/c NO STANDING!!

i. These cos were injured, BUT not Antitrust injury

ii. Competitor is supposed to injure your ability to be monopolist, this injury appropriate w/in antitrust meaning

iii. By buying out failing cos, Brunswick INCREASED competition in market

iv. **In theory, customers might be able to sue if Brunswick took over all alleys in area and prices went up, they might have standing

v. P’s attorneys upset b/c consumers not have much incentive to take time/$$ to sue, those w/incentive competitors, not customers

vi. **After Brunswick, less private antitrust actions

B. §1: Horizontal and Vertical Conspiracies

Horizontal Price Fixing

Trend: S.C. less willing to look at restraint and label it “price fixing” and per se illegal

1. Nat Soc Professional Engineers v. US (1978)(S.C.)

a. About: Price Fixing in violation of §1 Sherman

b. Case: Society’s cannon of ethics prohibited competitive bidding based on prices—could only bid on quality, past work and capacity. Q: is this justified under Sherman Act b/c it was adoped by members of a learned profession for purpose of minimizing the risk that omp would produce inferior engineering work endangering the public safety?

c. D: Argued this necessary to keep up quality of work

d. Court: Declined to adopt broad R of R test, but conceded that a summary analysis too narrow a focus, adopted a balancing test that determined “comp significance” of the restraint

i. 1 category of agreements are so inherently bad, nature and necessary effect are so plainly anticompetitive there is not need to look into facts of the case = illegal per se

ii. all other agreements need to evaluate competitive effect by analyzing the facts peculiar to the biz, the history of the restraint, and reasons why imposed 

a. only look at economic effects

b. safety/public policy NOT considered here, beyond discretion of court

c. only D is procompetitive effect or increased efficiency
iii. This HERE NOT price fixing b/c no formal agreement, so NOT illegal per se

1. But under R of R effect is to decrease comp, b/c ban on bidding results in output restriction thus increasing price, maintaining price levels, kept customers from comparing prices, and offer no procomp offsetting effect, so = invalid

e. Blackman/Rehnquist Concurrence: Court should give itself more leeway in its definitions b/c professions are inherently anticompetitive by all of the requirements to become qualified

f. Take-Aways:

i. Professional Engineers makes clear also that Sherman Act does NOT permit competitors to agree on one form of competition over another, this interferes w/free and open markets; customers should be able to decide if they want higher quality or lower-priced buildings

ii. This case introduces a Structured/Focused R of R, far narrower than that in Chicago Board of Trade, parameters defined by competition, no room for evaluation of non-economic factors such as social/political benefit

iii. A retreat from high point of per se analysis, such as seen in Socony and Container

iv. Q remained: would court apply focused R of R to commercial conduct outside a profession (it does in BMI), and if D’s limited to economic justification 
v. NOTE: Ivy League case, schools agreed to give need based scholarships based on same formula = students would be offered same $$ at each school, argue this is price fixing, no final ruling on this

2. Broadcast Music v. CBS (1979)(S.C.)

a. About: Price Fixing

b. Case: D and ASCAP have © to music/entertainment, sell blanket licenses, so you want one, buy all, fees based on total revenue of stations not on % you use music; performers retain right to individually license; P’s argue this = price fixing

c. D: Invoking Professional Engineers balancing test, urged blanket licensing procompetitive b/c facilitated orderly and efficient operation of market by reducing transaction costs (ie, don’t have to go to every individual artist to license songs)

d. Court: 

i. B/c not have substantial experience w/blanket licensing, rejected quick judgment under per se rule; 

ii. but said  standard of review limited to economic analysis—is the conduct designed to increase economic efficiency and render markets more rather than less competitive? 

iii. Is it reasonable? The efficiency analysis looks at 3 things:

1. whether challenged conduct is reasonably necessary to achieve the cost-reducing efficiencies

2. whether the restraint that follows is actually necessary to the market integration

3. whether the efficiency achieved by integration outweighs the adverse effect of the restraint
iv. Here:

1. creates efficiencies b/c lowers transaction costs? (like board of trade)

2. market creation b/c offeres different product than individual music

3. individual © owners can sell compositions separately from blanket license, so supply/output NOT restricted by the license

v. remanded to 2d circuit to see under R of R if individual transaction costs too high for individual licensing to work competitively, 2d cir said they were, and upheld licensing agreement

vi. **this case shows S.C. now values economic efficiency as means of defining comp, competitive harms will be weighed against economic benefits, even where the challenged conduct directly affects price comp.; Q is whether economic efficiency is achieved wo sacrificing output

3. Arizona v. Maricopa Cty. Medical Society (1982)(S.C.)

a. About: Price Fixing

b. Case: D was non profit group of 70% of Drs in county; established max prices to be billed to insurance and would not bill patients above this, established relative value table  to help figure out prices for services; 

c. D: argued this is procompetitive b/c enables them to compete w/HMOs

d. Court: This is per-se illegal b/c is price restraint/price fixing

i. NOT matter if have pro-comp benefits

ii. NOT like BMI, not a partnership sharing risks and opportunities but instead hundreds of competitors fixing prices

iii. NOT like BMI creating a new product

iv. Restraints discourage entry and innovation b/c all drs get same $$ no matter how good/bad they are

v. Court rejects learned profession exception b/c there is no showing that the quality of their services are enhanced by this

e. Take-Aways:

i. **NOTE: says per se, but use language like market share, and “less-restrictive ways to achieve same result” so see some R of R language

ii. Moving to world where everything = R of R analysis, but some things “tip scale” towards illegality, a continuum
iii. This case less satisfying than might have been w/what antitrust law trying to accomplish and what we look for and don’t like

iv. Medical profession had long been thought to be immune from antitrust law as non-commercial activity, new subject matter for courts and difficult for them, but court rejects lower court findings that can’t have per-se here b/c courts not dealt w/this exact area before b/c say can analogize from past cases dealing w/similar restrictions

4. NCAA v. Univ. of Oklahoma (1984)(S.C.)

a. About: Horizontal Restraint of Trade/Price Fixing?

b. Case: NCAA organization composed of (then 850) colleges participating in intercollegiate athletics. NCAA regulates college sports in all sorts of ways ($ can give to athletes, scholarships, call for women’s and men’s programs, set size of field, seasons, etc.). NCAA contracted w/ ABC & CBS to show college football, all teams had max # of TV appearances could have per year and all teams got paid the same for TV appearances. P is suing b/c more powerful football schools got together formed CFA and contracted w/NBC to show games, and NCAA threatened sanctions on all of those schools’ sports if they televised games under this agreement w/NBC.

c. D: NCAA argued 1) they lack mkt power b/c mkt includes all televised sports; 2) this keeps a competitive balance among the teams; 3) protects game receipts for live games b/c not have choice to just watch games on TV

d. Court: Applied R of R and found this to = invalid: this reduces output—would be more college football on TV if no NCAA TV plan

i. Per Se approach inappropriate here b/c industry where need some horizontal restraints on comp to make product available at all

ii. Therefore, look at this case to see if justifications for TV rule should be sufficient
1. Justification #1 (protect live game attendance)

a. Not shown would hurt live game attendance

2. Justification #2 (we are joint venture, like in BMI)

a. NO you’re not

3. Justification #3 (maintain comp balance among college football teams)

a. Went beyond and other less-restrictive ways to maintain competitive balance

4. Justification #4 (can’t be significant anticompetitive effect b/c they have no market power, no ability to alter supply/demand in the mkt b/c other products substitute for college football on TV—like NFL)

a. NO—college football has unique attraction for audiences/advertisers and NCAA has monopoly power over broadcasting, schools can’t get their own deals

e. Take-Aways: 

i. Lawyers, doctors, NCAA can fall under Antitrust law as commercial activity
What = Defenses for Horizontal Price Fixing??

· BMI: market-making D, if create opportunity for transactions to occur that would otherwise not occur can = sufficient pro-competitive justifications

· NCAA: court willing to consider justification that NCAA organization necessary for college athletics to occur at all (mkt making D, though lost here)

· NCAA: Note focus on SOME practices, NOT org as a whole—some things sustained, some not ok…

· BMI: Efficiency D, practice makes industry more efficient = procompetitive D (*note, many things called efficient, won’t always apply)

· Maricopa: Per Se rule far from dead, even where parties thing creating new and more efficient market, court not always agre

Price Fixing Take-Aways:

· After BMI—court at least open to D in §1 action to ask case be adjudicated under more complex manner than per se and offer justifications of mkt creation, improvements in efficiency 

· Though Maricopa shows some cases will be per se illegal (though could argue efficiencies)

· NCAA—R of R should apply, analyze each situation in own terms for unreasonableness
Horizontal Group Boycott & Market Division

· W/Group Boycott, Ct more likely to use R of R

· Bork: to declare group boycott per se illegal is to lump together superficially similar group conduct when justifications and results differ

· Rothery further confirms this

1. NW Wholesale Station v. Pacific Stationary (1985)(S.C.)

a. About: Group Boycotts, violation of §1 Sherman

b. Case: Co-op of 100 office supply retailers, acts like a wholesaler for the retailers, lets them buy in bulk; Non-retailer can buy from co-op but not be members, and members share in “profit-sharing” scheme; can’t be both wholesaler and retailer and be member; P (pacific stationary) was both wholesaler and retailer, but grandfathered in, then kicked out for failure to notify co-op of change in ownership (basically, kicked out on technicality) P charges this = group boycott and illegal!

c. Court: This court long held certain concerted refusals to deal/group boycotts so likely to restrict comp w/o offsetting efficiency gains = per se violation of §1. The Q HERE: Is this such a group boycott??

1. framed issue w/Silver-NYSE case, where NYSE had dominant position in securities trading mkt, boycott devastate non-member, and they did so w/o notice or hearing for member

2. Showed 3 elements to see if per-se illegal group boycott:

1. Termination cut P off from something need to do biz (In NYSE = communication w/floor traders), should be per-se illegal to cut off w/o hearing if factors such as this (no 1 factor enough by itself)

2. Market share of boycotting firms (In NYSE, dominant in securities trading)

3. NO enhanced efficiency or other procompetive effects.

3. HERE: Not such a case, Not show large market power, Pacific NOT cut out of biz, can even still do biz w/Northwest, just cut out of profit-sharing. So while some loss to P, NOT level of adverse impact that would = per se illegality

2. Rothery v. Atlas Van Lines (1986)(US Ct. App. DC)

a. About: Group Boycott
b. Case: Atlas Van Lines has national name, schedules moves w/local moving cos, Rothery a local moving co K’s w/Atlas to do moves. Deregulation allowed smaller cos to make moves interstate w/o license from Atlas, prices can charge also deregulated, so cos like Rothery want to do moves on own, not have to pay % $ to Atlas; Atlas said: “you can do your own moves or be Atlas agent, but not both” and Atlas and all other Atlas agents agreed not to to biz w/Rothery. Rothery sued, said = group boycott

c. Court: Judge Bork—this IS group boycott, but NOT per-se illegal

1. can’t hold all group boycotts to be per se illegal (for ex: if you form team and want to join NFL, it not have to let you, so other NFL teams won’t play you, in effect is group boycott)

2. NEXT, Bork uses R of R analysis to see if Atlas boycott was reasonable (uses NW Stationer’s test):

1. restraints preserve efficiencies of Atlas by eliminating problem of the “free ride” and this is appropriate (free ride getting good name of Atlas agent, but not paying $ to Atlas)

2. Atlas have too small share of mkt (5%), no way this practice can decrease output or raise price in moving industry

a. From Rothery and consumers’ perspective, not bad, they have other choices

b. In §1 horizontal case, mkt share is relevant

3. ALSO: restraint is ancillary to K’s

d. Take-Aways: 

1. Overrules TOPCO and Sealy, and declares Addyston Pipe to be law of the land – NO PER SE ILLEGAILITY!!
3. Jay Palmer v. BRG of Georgia (1990)(S.C.)

a. About: Market Division

b. Case: BRG and HBJ bar review courses in fierce comp, prices going down; HBJ gave BRG exclusive license to use HBJ’s materials in GA, HBJ not compete w/BRG in GA, BRG not compete w/HBJ outside GA, BRG gives % of profits to HBJ

c. Court: This = Naked Restraint of Trade!! Per-Se Illegal!

1. cites Socony and Topco, seems to reiterate per se rule

d. Take-Aways:

NOTE: Boycotts as Form of Protest (p. 587)

e. Political protest NOT what antitrust laws there to protect against

1. ex: NAACP (S.C.): action sought damages against NAACP for boycott by African-Americans against white businesses encouraged by NAACP, seeking to compel gov and biz leaders to comply w/demands for equality and racial justice, this is OK

2. ex: 1st Cir, International Longshoreman’s Assoc.—OK for longshoremen to refuse to unload ships trading w/the soviet union to protest that country’s invasion of Afghanistan

f. Though in Indiana Fed. Of Dentists, dentists boycotting sending x-rays to insurers b/c not liked being second guesses IS in violation

g. FTC v. Superior Court Trial Lawyers: group lawyers represented indigent clients felt not paid enough, boycotted until paid more, refused to take cases and got more $$, FTC say this as group boycott and ordered cease and desist order

h. Ginsberg: Way to tell difference b/w political protest and group boycott is if the protesting group has MARKET POWER

NOTE: Polk Bros

1. R of R analysis, upheld covenant b/w firms constructing a common building as to different products each would sell

2. Q: Market division? – Court NO: a joint venture in which alternatives for customers increased w/this shopping center; combined mkt shares of these 2 cos so small; and alternatives to customers so great no way could raise prices or decrease output or choice to consumers; also ancillary restraint and R of R applies

3. *leading case, horiz mkt div NOT inevitably alright, subject to R of R analysis where may be justified

Vertical Arrangements/Restraints under §1
· Analysis more like market division and price fixing than other vertical monopolies

· Vertical territorial allocation gets R of R and usually shown to be reasonable

· But what about resale price maintenance? (not price fixing?)

1. Monsanto v. Spray-Rite (1984)
a. About: Vertical Price Maintenance

b. Case: Spray Rite wholesale distributor of herbicides, authorized distributor of Monsanto; Monsanto set new guidelines for distribution, S-R fell short of guidelines (sold enough quantity, but not educating customers on use of product which is key to proper use and customer satisfaction w/product like herbicides). Terminates S-R as agent. S-R sues: says termination b/c they sold more product for lower price than other retailers, and said they were terminated at request of other retailers to keep prices up.

c. Court: This case = Miles/Parke/Colgate crossed with Sylvania/White/Schwinn, the distinction b/w price and non-price restraints and unilateral and concerted/multi-firm action

1. Unilateral = Colgate = Per Se LEGAL

2. Unilateral/non-price = OK

3. Concerted/non price = Sylvania = R of R

4. Concerted/price = Dr. Miles = Per Se Illegal

ii. This case IS vertical price maint, Q is, Is it Concerted or Unilateral? Was there agreement b/w Monsanto and retailers?

1. to test this, must be affirmative evidence beyond showing firms have similar prices or Monsanto took the action (terminating S-R) b/c this could be unilateral. Need ev proving “conscious commitment to common scheme”

2. HERE: Monsanto dist mgr testimony that after S-R terminated went to other cut-price distributors and advised them if not maintain suggested retail price, may not get adequate supplies from Monsanto AND told S-R competitors complaining about its low prices

iii. Why? 

1. Dr. Miles around long time

2. price restraints more conclusive to horizontal conspiracy, esp among firms w/arrangement (here herbicide manufacturers) b/c it can monitor resale prices of others

3. Justification for resale price maint can be to get rid of free riders, much like mkt allocation

4. horizontal price-fixing subject to R of R, so this frustrates some that vert price-fixing = illegal per se

d. Take-Aways:

i. Established presumption that action by manufacturer on own = single-firm action and OK

ii. Though w/such little ev showing multi-firm action seems to be little room to fit there under unilateral title)
2. Business Electronics v. Sharp Electronics (1988)(S.C.)—p. 606

a. About: Vertical Restraints

b. Case: BEC was exclusive Sharp calculator dealer in Houston, Sharp later appointed Gilbert as second retailer in Houston, BEC selling cheap, Gilbert complains, and Sharp terminates BEC. BEC sues

c. Court:  “to render vertical agreement per se illegal b/w manufacturer and dealer to terminate 2nd dealer, 1st dealer MUST agree to set its prices at SOME level, though not a specific one

d. S.C. agrees, This = NON-PRICE restraint and thus under R of R (like Sylvania)

i. Nothing about termination of single dealer/retailer likely to raise prices generally or limit comp or reduce output. Still is interbrand comp.

1. **Note, however, could argue one termination might “send message” to other firms

ii. Hard to tell difference b/w price and non-price reasons for termination

iii. Effect here, created exclusive territory for Gilbert, something they could have done to start with and would be considered under R of R, should be viewed like a territorial allocation/exclusive territory

e. Take-Away: This not popular w/ P’s antitrust lawyers b/c reduced possible claims
3. Atlantic Richfield v. USA Petroleum (ARCO)(1990)(S.C.)

a. About: fixing maximum resale prices

b. Case:  USA Petrol customer of ARCO that sells its gas at discount prices; ARCO devised marketing plan w/its own stations and ARCO dealers under which they agreed to match prices of discount dealers—that is, ARCO put cap on its dealers prices; USA Petrol Sues: said effect of plan is to lower its profit margin and drive it out of business, thus reducing comp and restraining trade.

c. District Court threw out for lack of antitrust injury

d. 9th circuit reversed

e. S.C. reversed 9th cir,  adopted “lack of injury” analysis

i. Distinguished Albrecht v. Herald, said Albrecht was worried about effect of max prices on customers and dealers, not other papers

ii. Here, court focus on P’s status as competitor not customer

iii. Further, court said if you look at max prices as really “minimums” then USA would be beneficiary and no antitrust injury, citing Brunswick
iv. And: price cutting above a predatory level is just tough competition, here not claiming prices charged are predatory or below cost

v. Rejected P’s argument that actions based on per se violations should not require a showing of antitrust injury

vi. **Any loss based on inability to raise prices, can not be properly viewed as a form of antitrust injury

f. Q’s in this case answered in State Oil… such as fact that though seen as vertical, could easily be seen as well as no less horizontal just b/c enforced by party upstream in production process…

4. State Oil v. Khan (1997)(S.C.)
a. About: Vertical Max Price Fixing

b. Case: K leasing gas stations from SO; SO—“you can charge what you want, but we take all profits over X amount”

c. Court: This = Max price maint

i. NOT min price mt under other name or retailer wouldn’t complain, but IS antitrust injury

1. Problem, like in Dr. Miles, is restraint on alienation; inappropriate to force someone NOT to make biz decision (here, to raise prices)

2. Here, K could have made it in biz if could have raised prices on gas

ii. Makes Max Price Maintenance = R of R

1. ONLY min price maint = per se illegal

a. Min price setting is seen as most anticompetitive trade restraint, has repeatedly been declared per se illegal b/c it interferes w/ the lowering of price by normal market forces of supply and demand (see Trenton Potteries, Socony)

2. by nature, Max price maint not always anticomp, and frequently procompetitive

3. low prices benefit consumers, regardless of how those prices are set

4. so long as low prices above predatory levels, do not threaten competition

5. insuff economic justification for per se invalidation of vertical max price fixing

d. Take-Aways

i. **This case OVERRULES ALBRECHT, under which max vertical price fixing = illegal, sellers NOT allowed to set the max price at which products may be resold**

1. Albrecht had also come into question under Atlantic Richfield Co v. USA Petroleum Co (ARCO), which said loss due to inability to raise prices not antitrust injury, basically left Albrecht toothless

2. This case also response to 1977 Sylvania case, which held that vertical intrabrand restraints on distribution to be viewed under R of R, which created possibility that manufacturers could, in effect, grant local resellers/distributors local monopolies, but could not set max prices, so could not limit directly the extent to which local monopolies could exploit their power by raising prices, so in Kahn, the Court noted that continued application of Albrecht after Sylvania could “exacerbate problems related to the unrestrained exercise of market power by monopolist dealers”

ii. NOW: 

1. Unilateral/Price = OK

2. Unilateral/Non-Price = OK (Colgate)

3. Concerted/Price = Min price maint (Dr. Miles) = PER SE ILLEGAL

4. Concerted/ NON-price = Max price maint (Sylvania) = R of R analysis

Pulling the Conspiracy Cases Together

3 Ways to analyze cases –add in from notes

1. Calvani:

a. 3 inquiries for horizontal restraint cases

i. Q 1) Inherently suspect? Is restraint almost always likely to restrict comp + decrease output and raise price?
1. NO: use R of R
2. YES, go to Q2
ii. Q2) Is there a market creation or efficiency justification, enhancing comp?
1. NOT plausibly = REJECT
2. Plausible efficiency justification, go to Q 3
iii. Q3) Make inquiry to see if justification is valid, compare anti-comp to pro-comp effects to see which dominate = balancing test
2. Easterbrook:

a. Courts should apply “filters” or presumptions that screen out cases where risk of harm to consumers is small

i. Q1) P should provide logical demonstration that D’s had MARKET POWER (w/o which D’s can’t succeed in anticomp efforts or effect mkt)
1. NO—then screen out case
2. YES—then Q2
ii. Q2)  P should show that D has INCENTIVE to behave in anticomp way (eliminate cases unprofitable to D conduct alleged, no reason to step in—ex: predatory pricing, many vertical arrangements)
1. NO—then screen out case
2. YES—then Q3
iii. Q3) Court should determine whether firms in industry use different practices of production/distribution where competition b/w methods will protect consumers
iv. Q4) court should look to see if evidence output really reduced by challenged practice
3. Klein:

a. “Enforcement-Oriented” Analysis, 3 steps:

i. 1) 1st ask, is agreement type of restraint currently recognized by courts as per-se violation? 

1. (ex: price fixing, reducing output or dividing markets, bid rigging)

ii. 2) If horizontal agreement, NOT per se illegal, ask if pro-comp justification 

1. D must provide conclusive ev of this, rather than just efficiency justifications

2. Would say BMI goes too far?

iii. 3) If pro-comp benefits exist, do anti-comp effects outweigh pro-comp benefits?

1. This balancing can require elaborate mkt analysis, unless convincing ev of direct mkt effect on price our output
4. California Dental Assn. V. FTC (1999)(S.C.) – p. 631

a. About: How to analyze cases

b. Case: CDA had rules for advertising of dentist members, can’t have false/misleading ads or ads that “not contribute to public esteem of dentists”;

c. FTC found these rules per-se illegal: improper, b/c banned many statements about quality of service, not allow ads for discount pricing (and w/o ads, dentists no incentive to discount prices)

d. Court App: Agreed w/FTC, said what FTC did was “abbreviated” or “quick look” R of R and agreed w/finding that practice raised price of dentistry b/c allowed no discount ads = illegal

e. S.C.:  Ct. App. Should have looked further, “quick look” not enough here, only use “quick look” when self-evident to observer w/rudimentary knowledge of antitrust that practice has anticomp effects”

i. Here, not price-based market, people choose dentists by referrals, other ways than price, choose such “professional services” like this and lawyers by ways other than price

ii. FTC needed evidence, studies

iii. If Defense NOT self evident is idiotic, FTC needs more complete case than presented here

f. Breyer Concureence in part/Dissent in part:

i. **PROF: sees Bryer’s dissent as good guidance for what S.C. will do in future cases!

ii. Disagrees w/S.C. approach, suggests 4-part test:

a. 1. What is the specific Restraint at Issue? (like in NCAA, be very specific)

b. 2. What are the anti-comp effects of restraint?

c. 3. Are there pro-comp effects of restraint?

d. 4. does D have market power?

2. Here: 1) the advertising rules are restraint at issue; 2) these restraints have anticomp effects that dentists not charge lower prices to compete, eliminates price comp; 3) D NOT offer pro-comp effects; these rules too broad for justification that were issues of false advertising and D’s not even show there were such problems!; 4) market power big, 75 – 90% of dentists in CA part of CDA

g. Take-Aways:

i. S.C. looks at cases on continuum between per-se illegal --------------quick look-----------R of R

ii. Following this, not clear how much evidence you need, but can get a general idea if would need less (ex: when bid rigging) or more (predatory pricing)
iii. *court NOT remanded this, not give FTC second chance to come up w/more evidence, so tend to throw in all the evidence they can get, NOT a satisfactory result!

5. Matter of Polygram Holdings (2003)(FTC)

a. About: How to analyze cases

b. Case: 3 tenors recording; 2 recording cos agree to form JV to market a new recording and split costs and profits; 2 cos saw this recording duplicates much of previous 2 CD’s put out, so agreed NOT to discount or advertise the 1st 2 CD’s w/in certain period after 3rd album comes out

c. FTC: Muris, FTC Chairman writes opinion: concludes analysis should be:

1. Is practice inherently suspect?

a. presumptively anticomp?

b. will it decrease output or increase price?

c. as part of this Q, ask if participants have sufficient market power to have effect on output or price (here raises Q on what is mkt, opera, 3 tenors albums, other?)

2. Then look to D, is there facially plausible story as to procomp effects for consumers’ benefit?

a. as part of this, justification must be congnzable (ex: get people to go to games vs watch them on TV not legally cognizable)

b. Here: want to keep people from buying previous 2 CDs for cheaper, so they will buy CD #3, similar to NCAA restricting TV games, here, restricting ads/price on 1st 2 CD’s

c. can resolve many cases at this point—if P show ev of anticomp effect and market powr and D put forward legally cognizable and facially plausible D (pleadings, Summary Judgement stage)

d. NOT yet had to prove comp. benefits

3. NEXT—at this point, if each presents 1) and 2), P has the burden overall of proof sufficient to show anticomp effects will occur and respond to level of proof D puts forward and go to trial

ii. HERE: Commission ruled against record cos; said agreement not to discount and not to advertise presumptively anticomp

1. fact that are JV is factor, but not enough to justify restraints

d. Take-Aways:

i. **THIS IS TROUBLING: JV here, and all cos merged later into Vivendi. If OK to merge cos under §7 analysis, why was this not OK? (see Penn Olin??)

ii. FTC trying to comply w/CA Dental, w/antitrust world more complex than per-se, R of R, and let you structure your case to meet what S.C. wanted

1. requires each side to come forward at pleading stage w/sufficient story to let trier of fact determine what level of proof would be + have record for SJ that will stand up to review

Overall: KEY: for conspiracies, what used to be per-se illegal get closer/broader analysis, and can sometimes be ok. Next, move on to §2 exclusionary pratices

C. §2: Monopolization, Tying and Other Exclusionary Practices

MONOPOLIZATION

1. Aspen Skiing v. Aspen Highlands

a. About: Monopolization (what a co in dominant position must do to not look too aggressive)

b. Case: AH suing AS; 4 mountains in Aspen area, AS owns 3, AH owns 1. Used to sell 6-day passes to all 4, but AS decided to sell pass only to its 3, cut AH out. So, AH sues under §2, saying this = monopolization/attempt to monopolize and run AH out of biz.

c. D: AS—“we have no duty to engage in joint marketing w/a competitor”; Also, wouldn’t this be a combination selling package of products at a common price in violation of §1? (this shown in BMI to be ok, but this case b/f BMI)

d. Court: Invalid under R of R

i. Duty to cooperate?

1. “AS correct that even firm w/monopoly power has no general duty to engage in joint marketing w/competitior” HOWEVER “the absence of unqualified duty to cooperate does not mean that every time a firm declines to participate in a particular cooperative venture…. It may not give rise to liability in certain circumstances”

2. Right to refuse to deal is qualified

a. Compares to Lorain Journal, where newspaper refused to sell ads to cos that advertised w/new radio station = §2 violation

b. Co w/monopoly power not required to cooperate if have legitimate biz reason

c. B/c have dominant mkt position, cooperation w/AH provided good service for consumers and deciding not to cooperate changes market for worse w/no efficiency justifications, thus = predatory

d. S.C. basically ignores lower court’s “essential facilities” argument that group tix = essential facility; ef seems a doubtful argument these days

e. **THIS puts burden on large firms to justify what they do

ii. To be a §2 violation, need 2 things:

1. D must have monopoly power in relevant market 
a. HERE: AS has monopoly power
b. When mkt defined as “downhill skiing at destination resorts w/Aspen as relevant submarket”
i. Morgan: this submarket bull b/c if you’re going to travel to ski, Aspen just as convenient as anyplace in Colorado
2. D must have acquired, maintained or used monopoly power by/for anticomp means or purposes
a. HERE: AS had pattern of behavior to have tix w/AH and this pattern arose in competitive market; when AS got sufficient mkt power it unilaterally decided to terminate AH, w/no pro-competitive justification b/c consumers wanted all-mountain passes
b. Lorain Journal: “one w/mkt power can still unilaterally decide w/whom to do biz, but can’t use monopoly power to control mkt.
e. Take-Aways:

i. This has the danger of making firms less aggressive

ii. Puts burden on large firms to justify their actions

iii. Consistent w/what we see in Europe, where called “abuse of dominant position”

2. Matsushita Electric v. Zenith Radio

a. About: Monopolization/predatory pricing; standards for summary judgment
b. Case: Z and other US TV manufacturers say Japan TV cos (including M) are conspiring to charge high prices in Japan, sell TVs at lower prices in US in effort to drive US TV firms out of US TV market. 

c. D: 

i. economically irrational for us to do this; 

ii. what we did is simply abide by state’s law in Japan;

iii. NO antitrust injury w/min pricing in Japan b/c if US cos sold in Japan they’d benefit, if not, not hurt

d. Court: SJ for D’s (RARE!!)

i. Test for SJ:

1. Need Antitrust Injury

2. Is there an economically plausible theory under which D would act this way?

a. In conspiracy case, need to show ev more likely conspiracy than individual action that could not harm companies

b. Here, unlikely to be conspiracy b/c not make economic sense

i. Pred pricing schemes = short-run loss and uncertain success, to succeed need to maintain monopoly long enough to reap more profits than losses incurred in getting monopoly

ii. Just b/c have MEANS to sustain losses (here, higher prices in Japan), NOT mean have MOTIVE to do so

e. Take-Aways:

i. This test makes the court trier of fact at SJ stage, helps D’s, lowers settlements b/c court less likely to sympathize w/P’s than jury would

ii. This seen as pro-D decision (180-degrees from Fortner)

iii. Means P’s need more fleshed-out theory before bring a case to get SJ
iv. Cultural Arguments:

1. if this went to trial, P might argue that Japanese culture NOT to cheat, so once get monopoly wont’ cheat on it, plus Japanese firms not have to make quarterly reports to shareholders, so could take losses for a while

2. issue: US tempted to assume our cultural values on others, plus such arguments may bring invidious stereotypes to courts (bad!)
3. NOTE case: A.A. Poultry Farms v. Rose Acre Farms (1989)

a. About: J. Easterbrook suggests simple way to determine when one should be concerned about alleged predatory conduct and when not:
i. How to tell the difference b/w predatory pricing and aggressive comp!

b. Case: Rose Acre Farm, integrated egg producer, sold its surplus eggs at discount to its regular customers; competitor complained that this was predatory pricing
c. 3 Tests:
i. Are D’s prices below costs? 
1. this would be irrational
2. if prices exceed costs, it is just beneficial aggressive comp
3. hard to define costs though
a. are advertising and research expensed or capitalized?
b. How do you allocate the cost of activities that have joint products?
4. and often a price below cost reflects only the sacrifice necessary to establish a presence in a comp market
ii. Look for predatory intent
1. did they want to be monopolist?
2. but this may penalize motivating forces of competition!
iii. **Look at back end, high price possible later?
1. If monopoly price is later impossible, predatory pricing unprofitable and unlikely!
2. b/c unsuccessful predation is unprofitable, “bootless” for legal system to intervene!
TYING

4. Jefferson Parish Hospital v. Hyde (1984)(S.C.)

a. About: Tying (Also exclusive dealing—only analyzed in dissent)
b. Case: Hospital entered into exclusive dealing K w/anesthesiologist group Roux—when need anesthesia, get from Roux, not use others, guarantees hospital supply and quality. BUT Dr. Hyde wanted to provide these services, dr’s approved him but hospital said NO b/c of exclusive K w/Roux. Hyde sued—said was “tying arrangement” which would be per se illegal as long as subs. Amt. Of comp affected (*ONLY need trivial amt of economics effected to show this, a “not insubstantial amt”)

c. Court (J. Stevens):  Found VALID

i. Hospital services (surgery) is tying product and anesthesia is tied product

ii. TEST to see if tying invalid:

1. Is this sale of 2 separate products?

a. While surgery and anesthesia go together functionally, patient may want to choose own anesthesia; demand may be different though functionally related

b. Hyde won this point

2. Did D use mkt power to force customers to accept tied product?

a. Here where Hyde lost

b. Court found insufficient mkt power for tying to exist

i. Hospital had 30% of mkt in county, not enough to have mkt power

ii. Compare to N. Pacific RR—where RR controlled 50% of land near RR, gave it unique mkt power

d. O’Connor Dissent:

i. Thought this should have been analyzed under R of R, look at economic effects

ii. Per-se rule no longer dominant, so much economic analysis going on kidding selves if call it per se

iii. Calls for TEST to see if harmful economic effect:

1. Market Power in Tying Product

2. Does arrangement = THREAT that tying seller will acquire mkt power in tied-product mkt?

a. Different from Stevens test of “sig $ amount”

b. Different from Int’l Salt where trying to protect competitors of tied product, not consumers

3. Is there a coherent economic basis for treating as 2 diff products?

a. Not look at if might demand different anesthesiologists, look at if people would ever want to buy products separately

b. B/c if selling operation, can’t make more $$ selling anesthesia separately from it, total serves always bought w/same elements, and can’t profit from packaging stuff together b/c NEED to for patient care

4. Also look at procompetitive justifications

a. Here, system provides for assured, consistent anesthesia

b. Better system for delivering patient care than having patients choose anesthesiologists

i. **PROF: this efficiency argument worth thinking about in tying arrangements!

iv. ALSO LOOKS AT THIS AS EXCLUSIVE DEALING CASE

1. O’Connor says this undoubtedly exclusive dealing K, but exclusive dealing ONLY unreasonable restraint of trade when sig % of buyers or sellers frozen out of mkt by exclusive deal, NOT case here (2 other hospitals in area Hyde could sell services to)

5. Kodak v. Image Technical Services (1992)(S.C.)

a. About: Tying
b. Case: P = independent service technicians that want to service Kodak machines; Kodak policies make it difficult for independent service providers to service Kodak machines b/c NOT supplying them w/Kodak parts. Suppliers claim this is TYING

c. Kodak D: 

i. NOT 2 products, no demand for parts separate from service, service only in connection w/parts

ii. We don’t have market power over parts b/c not have mkt power over equipment (only 30% equipment mkt) and parts strictly derivative of mkt share have in equipment; ALSO, if we raised prices on parts, customers wouldn’t buy equipment b/c consider price of parts in purchasing decision; can’t make extra $ selling parts

d. Court:  INVALID:

i. IS 2 products: Some customers do purchase service and parts separately, and if single product, Kodak wouldn’t have made such a big deal to cut off access to the parts

ii. Kodak’s mkt power argument assumes a greater degree of knowledge at purchase time than any customer really has

iii. * In this situation, rules of game change in middle, people bought equipment NOT knowing there would be a restriction on Kodak parts so that they can only get service from Kodak

iv. These equipment owners LOCKED in to Kodak (expensive machines, high switching costs) so for them, Kodak has 100% of the market

v. **Court looked at Tying product as parts, and tied product as services, b/c if tying product machines and tied product services, Kodak only has 30% of machines, not sufficient mkt power and death to P’s claims!

e. Dissent (Scalia, O’Connor, Thomas)

i. Can make “locked-in” argument w/any expensive product (p. 717)

1. NOT want rule where anytime sell durable goods, have 100% market share among owners of their products

ii. Life-cycle costing that Kodak argued does happen w/such expensive equipment, professionals buying it would do research on services pricing before buy

iii. This case puts in doubt warranty arrangements

1. unless going to say everyone who sells cars this way has monopoly over cars sold, ridiculous to say this about Kodak here

f. Take-Aways:

i. **THIS CASE SEEN AS POTENTIAL BOMBSHELL, ECONOMIC ANALYSIS SEEMS TO REACH TO SAY MAYBE P COULD PREVAIL, UNDERCUT MATUSHITA

ii. LATER SEE HOW THIS CASE APPLIES TO MS CASE

BACKGROUND TO MS CASES:

· In 1994, MS signed consent decree, this case, DOJ back saying MS violated it –

· R & D costly in computer biz, after that, costs negligible

· Key to industry, programs and computers need to work together, files from computer A need to run on Computer B; a “network industry” where unusually valuable for products to have a common base

· Almost inevitable that some elements will become standardized, someone will become dominate OS

· Then becomes hard for anyone to replace them as the winner

· Installed base

· Q: IF not illegal for MS to have 90% of the market, WHAT is it illegal for them to do??

6. United States v. Microsoft (1998)

a. About: Tying/Monopoly (*NOT full-blown antitrust analysis, about consent decree interpretation)
b. Case:  DOJ said MS was tying its products together in violation of consent decree; Using MS monopoly in OS to get monopoly in other products (here, browser mkt w/IE); DOJ wants to preserve competition in other software and the purpose of the consent decree. DOJ says IE and Windows were different products, MS intended to start requiring OEMs to preinstall IE as part of Windows 95, saw this as tie-in b/w Windows and IE in violation of decree. DOJ had got injunction to stop MS from doing this pre-trial from district court, MS here appealing this.

c. The Consent Decree:

i. Allowed MS to develop “integrated products”

ii. NOT allow MS to enter into license agreements where terms of agreement conditioned on licensing of any other covered product, OS, software

d. MS D: Addition of any feature to OS creates integrated product

e. DOJ: Products are distinct if consumer demand exists for each seperately

f. Court: DOJ NOT shown reasonable probability of success on merits—reverse District Courts grant of preliminary injunction.
The Q is: Is this an integrated product w/in meaning of consent decree?

i. Rejects MS and DOJ ideas on what = integrated product, and finds that Win 95/IE package is likely to fall w/in integrated product category:

1. Say Consent Decree integration proviso allows “any genuine tech integration”

a. 2-part test:

i. Degree of unity: more than put 2 disks in one box

ii. Better-integrated, superior product than if purchaser bought separately and combined by purchaser. NOT need be a “net plus” need ONLY plausible claim bring some advantage

· Here, incorporating browser functionality into OS allows applications to avail themselves of that functionality w/o starting up separate browser application; OEMs could not combine OS and standalone browser in same way MS has integrated IE into Win 95

ii. Says view by court should be narrow and deferential—don’t want courts to get in biz of deciding what are improvements in products, leave that to the market to decide

1. problem: when have monopolist, not clear mkt will answer this, can’t choose entirely freely
g. Dissent: Judge Wald’s Synergy Test (Not one that has prevailed, but can suggest this on test as a good test to use)

i. 2 factors to balance

1. Evidence of “synergies”—real benefits to consumer associated w/integrating the two software products

2. Independent evidence that a genuine market exists for the 2 products provided separately

ii. Balancing Test = The greater the ev of distinct markets, more of a show of synergy MS must make; If ev of distinct markets is weak, less synergy MS needs to show
iii. Examples of using this test elsewhere:

1. no one would say tying law violated by practice of selling shoes in pairs, despite possible existence of mkt or only left shoes (ex people with one foot) Clearly benefits of joint provision predominate over a minimal separate market!

2. In Jefferson Parish—likely not tying violation for hospital to require that patients accept hospital’s receptionists (instead of bringing their own) or cleaning services/food even though may be limited # patients who might prefer 

3. BUT in JP, benefits of 24-hour anesthesiology coverage/standards not sufficient to justify joint provision b/c was substantial mkt for anesthesiologists services and these benefits could be achieved w/o forced tie (by promoting benefits of hospital’s anesthesiologists and setting standards of compatibility)

4. **INTEGRATION must mean something more: a combination of functionalities in which synergies created predominate over the existence of a separate market, where benefits of combination dissuade consumers from seeking and suppliers from providing the alleged “tied product”
7. United States v. Microsoft (2001)(US Ct. App. DC Cir.)

a. About: Monopolization, attempt to monopolize; tying

b. Case:  Does MS have monopoly power over market for Intel-Compatible PC OS’s? And is MS trying to suppress Netscape Navigator’s threat to its OS monopoly?

c. Court: Looks at each issue separately:

i. Does MS have Monopoly Power that it is illegally maintaining?

1. Q1: Identify Market

a. Ct. App. Said “Intel-compatible PC OS’s worldwide”

b. MS: this too narrow, should include 

i. 1) non-Intel compatible OS’s (like apple/Mac); 

· court App: NO, MS users locked in to MS OS, can’t really switch w/these, not interchangeable, MS has lots of latitude to set prices higher than could w/open comp b/c high switching costs

ii. 2) OS’s for non-PC devices; 

· same argument

iii. 3) middleware (b/c could usurp OS’s platform functionality and eventually take over OS functions; runs on Windows but exposes own APIs, lets app developers develop apps to run off middleware, not OS, could challenge MS’s OS hold)

· Court App: Middlware MAY be able to do this someday, but not threat NOW, so excluded from mkt definition

c. Once ID mkt as “Intel-compativle PC OS’s worldwide”, MS argues that though it has 95% of this mkt, market share by itself not power w/o abuse.

i. Court: NOPE, just b/c not necc abusing power now, still could, MS HAS monopoly power
2. Q2: Is MS violating §2 anticomp conduct?

a. In analyzing §2 monopolization case, look to see if firm “acquired or maintains, or attempts to maintain or acquire, a monopoly by engaging in exclusionary conduct “as distinguished from growth or development as a consequence of a superior product, business acumen or historic accident” (Grinnell)

b. TEST: 

i. To be condemned as exclusionary, a monopolist’s act must have an “anticomp” effect = it must harm comp process and thereby harm consumers

· Harm to 1 or more competitors not suffice

ii. The P must demonstrate that the monopolist’s conduct indeed has requisite anticomp effect

· If private P, must show its injury of “type that the statute was intended to forestall” (Pueblo Bowl-O-Mat)

· If gov is P, must demonstrate monopolist’s conduct harmed competiton, not just a competitior

iii. If P shows anticomp effect (thus establishing prima facie case) then monopolist may proffer a “procompetitive justification”

· Include greater efficiency or enhanced consumer appeal

· If shown, burden goes back to P to rebut that claim

iv. If monopolist’s procomp claim stands unrebutted, then P must demonstrate that anticomp harm of conduct outweighs procomp benefits

v. Focus of court on EFFECTS of monopolist’s conduct, not its INTENT

c. Can’t hold against firm innovating to make people want product or charging less for it, even if reason for charging less is to increase mkt share

i. If MS wants to give products away, OK, we don’t want antitrust law to tell cos to keep prices up

d. HERE:

i. MS license restriction prohibiting removal of desktop icons thwarts distribution of rival browser by preventing OEMs from removing visible means of user access to IE and b/c of costs to install 2nd browser in add to IE, OEMs not likely to install = anticompetitive!

ii. MS license prohibition for OEMs to modify initial boot sequence not allow OEM’s to use bootup to promote services of IAPs (which use different browsers) also = anticomp!

iii. MS justifications: 

· 1) in imposing license restrictions, MS just exercising its rights as holder of valid ©’s; 

a. ct: IP rights do not confer a privilege to violate the antitrust laws

· 2) OEM restrictions did not totally bar rival browsers from all means of distribution

a. ct: MS DID bar rivals from all cost-efficient means of distribution

iv. MS also anticomp w/its integration of IE/Windows but offered justifications that P not rebut, so that ok

v. MS is anticomp w/ IAP contracts

vi. MS also anticomp w/1st wave agreements w/dozens of ISV’s to use its JVM (instead of Java) and its deception of Java developers (not tell them its JVM tools to design Java apps incompatible w/other OS’s)

vii. MS also anticomp in threats to Intel to make it stop supporting Java 

ii. Is MS attempting to monopolize mkt for browsers (using its monopoly of OS)?

1. Ct. App. Reversed Dist. Ct, said need 3 things, and dist ct. holding against MS fails on #3 b/c not defined browser mkt it said MS trying to monopolize, not show what MS share of that mkt was; can’t cite acts of monopoly of 1 mkt to show attempt of monopoly in 2nd; no showing of barriers to entry for browser mkt:

a. D engaged in pred or anticomp conduct

b. Specific intent to monopolize

c. Dangerous probability of achieving monopoly
iii. Is MS tying?

1. There are  4 parts for Per-Se Tying test (see Jefferson Parish):

a. Separate Products?

b. Does D have necc 30% mkt required by Jefferson Parish in tying product?

c. Does D afford consumers NO choice but to buy tied product from it?

d. Does tying arrangement foreclose a substantial volume of commerce?

2. if under per-se, MS would be dead

a. BUT per-se analysis inappropriate, b/c in SW world, constantly bundling things, just b/c have been separate, may become integrated

b. Can’t answer the first Q in Tying Test – are they separate products easily

3. so Ct. App remands Tying case to trial court to examine under R of R

a. should look at:

i. if MS’s conduct unreasonably restrained comp

ii. consider if benefits of tying are outweighed by harms in tied product market

iii. may also look at “price bundling” to see if tying violation (this is if MS’s charge for Win and IE higher than its charge for Win alone?) If so, do harms outweigh any benefits MS shows for this?
d. The Settlement:

i. Compare to United Shoe!

ii. Remedy trying to change terms on which MS deals w/custs, giving them freedom to deal w/others, open oppty for new opponents to take over if they are better than MS

iii. 1) prohibit MS from discriminating against any OEM for installation of non-MS OS’s, SW or middleware

1. in industry where several major players, OK to give discounts to customers who agree to do certain % of biz w/you, but in hands of monopolist, such favorable terms make it costly for others to compete

2. compare this to airline industry, frequent flier miles…

iv. MS must permit OEMs to alter initial screen, put on icons to access other OS’s than Windows

v. MS products must expose codes so others can work w/it

vi. MS must not put anything in MS SW that disables other SW

vii. Created technical committee (which MS pays for) that keeps an eye on what MS doing

viii. **5 years after entry of decree, it expires (unless violate, then 7 years)

ix. This remedy cuts off rights of private parties –no follow-on private actions since have a public remedy here!
D. Mergers and the Merger Guidelines

* Much of mergers below case-law radar b/c mergers assessed beforehand

· Though sometimes get lawsuits when gov not want to OK mergers and cos try to get declatory judgment to go for merger or agencies get injunction to stop

· Often, if go through couple of info requests by gov, financers pull out and mergers die

· And have to be approve by Tunney act, so some summary record

· Only 1 S.C. case on merger in recent period, Cargill, 2nd largest firm buying 3rd largest firm and 5th largest firm complained
1. Clayton §7—The Hart-Scott-Rodino Act

a. Requires firms w/$200 million worth of assets w/other firm at least $50 million in assets to file report at least 30 days before consummation of merger to let enforcement agencies evaluate effects of merger
i. Gov may ask for additional material
ii. Gov ID’s aspects of mergers have issue w/and negotiate parts have problems with (ex: in Brown Shoe case, could agree to sell stores in Dodge City to not have dominant mkt share there)
2. 2 Keys to analyzing mergers

a. 1) Need same kind of antitrust injury to get injunction against merger as need to get an award of damages
b. 2) Fact that merger creates efficiencies that makes it difficult for smaller firms b/c lower prices and higher efficiency NOT sufficient to = antitrust injury! This is result from mergers we WANT
3. FTC Merger Guidelines:

i. Deals w/Q’s of how to define market, when concentration important, kind of anticomp effects may be
ii. These guidelines NOT = law, not bound by guidelines, just lets parties know what issues/measurements will be looked at
1. if special cases, may allow merger beyond guidelines
2. some cases have cited guidelines against gov as admission by gov of what is NOT important
3. KEY EVIL of mergers = MARKET POWER
a. Give seller ability to maintain prices above competitive level for significant period of time
b. Give buyer ability to depress price paid for product below competitive price and decrease output by your suppliers
iii. 5 KEY ISSUES—Use this like filters
1. Will merger significantly increase concentration of market?
a. If no concentration, usually need no further analysis
b. 2 aspects to mkt concentration:
i. Definitiion of market:
1. theoretical analysis, hypo of single firm sells product, if it were to raise its price 5%, could it sustain increase over 1 year?
2. This shows cross-elasticity—shows if no substitutes close or equally as good, if this is a sufficiently unique product or geographical area
3. get data for this from stuff like supermarket cards
ii. Market share/concentration
1. use HHI index – sum squares of individual market shares of all the participants (not counting firms below 1% shares)
2. See if mkt unconcentrated—HHI below 1,000
a. If below 1,000, usually need no further analysis
b. If moderately concentrated, 1,000 to 1,800, 1) if increase post-merger less than 100, usually OK; 2) if more, usually need more analysis
c. If highly concentrated, above 1,800, OK if less than 50 point market change post-merger, more than that suspicious
3. ex: Brown Shoe: 200 pre-merger HHI, post-merger = 205; this NEVER would have been challenged today!
4. ex: Cargill: pre-merger 1,000, post-merger 1,300, big change, would be analyzed
2. Does merger raise concern of potential anitcomp effects?
a. Can have concentration and no bad effects
b. Mkt structure/concentration is relevant, but not necc decisive
c. Ex: may be difficult for firms to collude, such as if products not sold on basis of price
d. Look at what is the nature of this industry and competition in this industry **look at American Lumber material for what it takes for oligopoly**
3. Is new entry to mkt likely in a timely and sufficient manner?
a. this would kill merged cos ability to raise prices
4. Are efficiency gains NOT reasonably attainable elsewhere = DEFENSE
5. failing firm doctrine = if no merger, would either firm fail? 
a. If so, mkt no worse off by change = DEFENSE
4. FTC v. Staples & Office Depot

a. About: MERGER

b. Case: FTC trying to get preliminary injunction against merger of Staples and OD (#1 and #2 office superstores); 

c. Court: The BIG Q here is wht is the correct PRODUCT market

i. Geographic market = 42 metropolitan areas, all agreed on this

1. *note: ignores online market!

2. conceded here, but by no means slam-dunk issue

ii. Product market:

1. D’s said should be office products in general

2. FTC said sale of “consumable office supplies” through office superstores (ie: not desks, chairs, etc.)

3. Court: Agrees w/FTC

a. While is functional interchangeability b/c products, “superstores” is a submarket

b. Other types of stores not considered competitors/substitutes by consumer behaviour shown

c. Pricing behavior of stores, act like other superstores only comp, and can raise prices 5% and sustain it for a year

i. NOTE** this is b/c these stores sell for 20% less to begin with!!!

d. Take-Aways:

i. Note: denied consent decree to sell some stores to Office Max #3 comp 3-2 

ii. Prof Morgan: Is this case fair?? We benefit from low prices/convenience of superstores!!
E. Interplay Between Regulation and Antitrust Laws

1. Background:

a. Trans-Missouri, one issue that ICC regulated RR’s, RR’s claimed NOT to be subject to antitrust laws b/c can go to ICC for remedy
i. S.C. – if ICC regulated conduct at issue, ICC should regulate, no antitrust reach
ii. BUT, ICC did establish rates, but its primary concern only discrimination in rates from town/town, purchaser/purchaser. NOT rate levels
iii. So, RR’s rates sent to ICC, meetings of RR’s NOT permittd or intended by regulatory scheme, so antitrust laws NOT interfere w/regulation and NO immunity!!
b. Keogh: on other hand, here customer sued RR for alleged overcharges b/c conspiratory rate setting, S.C. said here no private right for setting rate had been approved by ICC
c. “Filed Rate Doctrine”
i. if rate obliged to charge by federal (or state) regulations, D can’t violate antitrust by charging that rate
d. In this section, explore line b/w what regulation governs and what antitrust governs
e. Ex: Verizon v. Trinko (case happening now) – 
i. Trinko (atty) w/ AT&T local service filed suit against Verizon. Said Verizon kept sabotaging AT&T and made it hard for them to hookup to verizon local services, thus hard for him to make local calls w/his AT&T service. (essentially trade-off b/w Verizon/local and AT&T long distance to use eachother’s services). Trinko said §2 violation, kept AT&T from providing him w/local service
ii. 3 issues b/f Trinko get to antitrust
1. standing: does Trinko have applicable “harm”
2. Is Trinko kind of person antitrust laws designed to help? Ie: does he have antitrust injury?
a. D says administrative telephone regulatory issue, not antitrust
3. Is Trinko a 1st purchaser?
a. AT&T is the one getting service from Verizon, Trinko gets if from AT&T
iii. Once get to Antitrust, Qs are:
1. Are Verizon’s local networks an “essential facility”
a. Are local services required to be shared?

b. See st. Louis RR case and Aspen skiing
2. Is Verizon extending its monopoly over local service t leverage into obtaining monopoly on long distance and other services?
3. Are remedies exclusively regulatory under Telecom act or is this available under Antitrust laws?
f. **Antitrust Law v. Regulations = one of most litigated areas
2. State Regulation

a. Derive from Parker v. Brown
i. Raisin producers in CA obtained from state agency order regulating state raisin output, raising prices nationally; Like cartel to raise price
ii. Ct: OK, consistent w/Keogh, a raisin grower acting pursuant to state agency NOT conspiring, just obeying the law = NOT antitrust violation!!
b. Noerr
i. Effort to get such a law as in Parker or meeting together to discuss type of law would like are NOT antitrust violations if bonafide effort to get regulatory relief
ii. The “Noerr-Pennington Doctrine”
iii. NOT conspiracy under antintrust act
c. Goldfarb
i. To be entitled to Parker-Brown protection, MUST be REQUIRED by state law to do act
d. Cantor
i. State not simply “tolerate” but “require” action
e. Midcal
i. Mandatory retail pricing contradicted Dr. Miles, S.C. said even resale price maint can be enacted by state IF:
1. Clearly articulated and affirmatively expressed as state policy
2. Actively supervised by state
3. Southern Motor Carriers v. US (1985)

a. About: 

b. Case: Intrastate carrier rates; carriers got together to submit group proposals for rates to Public Service Commissions in each state for reject/accept; This collective rate-making authorized, but not compelled by the 4 states

c. D: we are immune under “state action” doctrine of Parker v. Brown b/c state agencies knew and liked group rate proposals

d. Court: “active state supervision” is precondition to immunize private party engaged in activity regulated by a state or local law BUT “compulsion” by state NOT required

i. Though state compulsion is relevant as evidence that the state has clearly articulated a policy to displace competition

ii. NOT take much to have a “clearly articulated state policy”

1. Gov here thought that if not compelled for group to set rates, NOT meet Midcal, b/c not clearly articulated state policy in favor of group rate setting, court disagreed

iii. Was adequate state supervision: not big Q here, said it was

e. Take-Aways:

i. This case BIG acceptance of state regulation systems immunizing actions that would violate antitrust laws

ii. After this, there have been cases more restrictive on the “active supervision” prong

1. ex: Ticor, Patrick v. Burget on p. 814-815

iii. This seems like a direct conflict of state and federal law, supremacy clause turned on its head!!

1. not clear if court would do same if was federal regulation

2. but court seems more tolerant of state regulation to avoid antitrust laws

4. Municipal/City/Local Regulation

a. Cities start or run bus lines, charter cable TV services, license water cos, gas and electric cos, open parks/golf courses, run schools and engage in zoning

b. Almost ANY of these acts can = monopolization or attempt to monopolize

c. Ex: pp 816-18

i. Required city water users to also take city electricity

ii. Boulder: delayed licensing of new cable co while did study

iii. Fisher: rent control by city

d. KEY** City MUST be acting under authority of state and manifesting some sort of state policy

i. Not antitrust vioilation if have state authority to regulate

ii. UNLESS regulation part of private agreement or combination

5. Columbia v. Omni Outdoor Advertising
a. Case: COA, competitor billboard co to Omni sued, said Columbia (the city) and Omni violated §§1, 2 with anticomp billboard conspiracy b/w Omni and city officials when the city introduced an ordinance restricting size, location and spacing of billboards (basically prohibiting any new billboards). Said: This what Fisher meant when “product of local conspiracy” discussed as point where lose immunity from fed antitrust laws, and said city had NO author to regulate # billboards

b. Court (J. Scalia): 

i. The city has authority to regulate billboards under S.Carolina state statutes, under the zoning power of the city and its ability to act for “general health and welfare” of its citizens

1. Prof Morgan—this = expansive view of city regulatory authority, stretch to say has zoning of billboards power, not a clearly articulated state policy

ii. NO conspiracy exception

1. public officials often agree to do anticomp things

2. all legislation to some degree = conspiracy, and you can’t ban it all! B/c all legislation is result of people wanting it, lobbying for it and conspiring to get it

3. **CAN prosecute bribery, etc. on own terms, but not under antitrust law

c. Dissent (Stevens, White, Marshall):

i. Let’s get back to 1st principles, the soverign can’t create monopolies for their friends!! (see the Case of Monopolies!) so why let city of Columbia do it??

ii. Should be more worried about local regulations than federal b/c these not take greater/national good into consideration. Cheaper to buy a city council than the legislature!

Prof Morgan: 

· Southern Motor Carriers and Columbia are “easy exceptions” from antitrust laws, may go TOO FAR!

· If you are seeking to exchange data/coordinate activities, go to your state and local regulatory agencies

1. Sham Litigation p. 828, Professional Real Estate Investors v. Columbia Pictures

a. Case: PRE operator of resort hotels that wanted to rent videodiscs to its guests to be played in their rooms; Columbia big producer of motion pictures AND owns “spectradyne” system of pay-per-view movies for hotel rooms. Columbia sued PRE for violating its © in its films by its disk rental. PRE countered that Columbia trying to monopolize industry

b. Q: Where movie producers using litigation aggressively to enforce © rights in © videodiscs, was this in itself trying to monopolize under §2?
i. Does this = “sham” exception in Noerr??
c. Court:
i. Need 2 conditions for litigation to be sham (if not met, litigate away!)
1. Lawsuit must be objectively baseless – 
a. no reason litigant could realistically expect success on merits, no legal authority or prospect of changing law for legal authority
2. Baseless lawsuit must conceal “attempt to interfere directly with business relations of a competitor” through the use of litigation, NOT potential outcome of litigation, as an anticomp weapon
a. In concurrence say “if litigate not to achieve a right you care about, but to run up legal costs for your competitors, = “predatory litigation”
F. Interplay Between Patent and Antitrust Law

2. Background

a. Antitrust/IP both tried in federal circuit and S.C. (exclusive jurisdiction)
b. Issues include:
i. Assertion of Monopoly Rights in Patent Secured by Fraud
1. ex: 1965, Walker Equipment Co—patent grants monopoly, if assert monopoly rights under a patent you KNOW is invalid b/c fraudulently procured, courts hold to be a §2 monopolization violation
ii. Patent Misuse/Tying using Patented product
1. patent holder requires purchase of unpatented or 2nd patented product (that buyers not want) to extend patent rights = antitrust violation
iii. Patent pooling
1. allow everyone to use the patent in way get price fixing or collusion
2. See guidelines Morgan posted to see when = bad collusion, 3 principles:
a. IP treated like any other property for antitrust purposes (like real estate or machines)
b. IP carries with it NO presumption of market power b/c patent may only give mkt power if it turns out to be valuable
c. Licensing of IP can be procompetitive way to produce what neither can produce alone, NOT inherently improper to license and combine patents
i. BUT, like any combination, IS potential for anticomp agreements (like CA Dental)
ii. Ex: to create coordinated pricing, ie: all cooperting will sell product for same price = cartel
3. guidelines also provide for 2 markets
a. technology—ex, exploitation of existing patents/tech
b. innovation/research—not ability to produce w/patents coordinated, but how affects research
i. ie: you use my patent, you agree to give me any improvements you develop
3. Intergraph v. Intel Corp. (US ct app, fed circuit)

a. About: Patents and Antitrust, for monopoly §2 suit

b. Case: Intergraph makes computer-aided graphic machines; used 1st own “clipper” patented chips, in 1993 switched to Intel chips. Bought chips from Intel in “special customer” agreement, let them get early access to Intel technology. PROBLEM: Intergraph brought patent infringement suit against other Intel chip users saying it was just improvement on Clipper chips, users turned to Intel for indemnity. Intergraph wanted to keep special customer relationship w/Intel while suing, Intel still sold chips to Intergraph, but not provide early technology, so Intergraph SUES to get prelim. Injunction against Intel to not revoke special customer rights. Says is §2 monopoly violation.

c. Intel D: Intel/Intergraph NOT competitors; to have actionable monopolization need conduct directed against and competitor that reduces mkt share of comp and thereby enhances mkt share/power of D

d. Court:

i. Agrees w/Intel: cases (like Aspen) are where are competitors in mkt in Q, here, not = competitors

1. Neither mkt for high-end microprocessors or submarket of Intel microprocessors is mkt in which Intergraph and Intel are in comp w/each other

2. Do we buy this? Usually suspicious when suits brought by comps who try to beat up big guys to improve own mkt positions, NOT really follow to say only comps can file such cases (they are just those most likely to complain!)

3. Here, Intergraph seems to be appropriate P, Intel is enforcing price increase, using monopoly to raise price of chips to Intergraph??

ii. Therefore, rejects “essential facility” argument b/c says this only protects competitors

1. is this fair? Would RR case still work if bridge NOT owned by competitors? Maybe not. But still has bad effect on comp, look at Trinko case (atty suing verizon for sabotaging local service of AT&T), this would be undercut if ONLY competitors could bring such claims

iii. court also rejects Intergraph’s “leveraging argument”

1. claim that Intel is using monopoly power to get comp advantage in 2nd market

2. argument is that denial of access to Intergraph is means Intel using to try to injure Intergraph as a comp in mkt Intel trying to enter (graphics)

3. Court: Intel is just injuring Intergraph, one small comp in diverse mkt, not violation of §2 b/c have to injure comp, need a “dangerous probability of success” that will get monopoly in 2nd mkt, and that not shown here

iv. Court also rejects coercive reciprocity argument

1. Intergraph claims is Intel/monopolist in chip mkt says to buy my product (chips) you have to sell me what I want (Clipper patent)

2. Court: said Intel NOT forcing Intergraph to buy anything. If have patent, can set up any conditions you want, not §2 violation

e. Take-Aways:

i. This a case of patent dispute, Intel as dominant firm in chip industry, should it be able to impair ability of smaller firm from pursuing its patent rights by driving it out of biz by denying it information—in other words, coercing it to give up rights by abusing its dominant position??

1. In Europe, this case may be seen as “abuse of dominant position”

ii. Is this case allowing abuses of patent rights?

1. can see as fed circuit having greater affinity for patent holders than others might have

iii. another issue: finding a way to enforce remedy Intergraph wants here raises problems:

1. if court called “essential facility” and could make Intel share patent, may make cos less likely to patent, may want to protect ideas as trade secrets so not take risk of being forced to share!

4. Andrx Pharmeceuticals v. Biovail Corp.

a. About: Patents and Antitrust laws, abuse of patent!

b. Case: 

i. Biovail makes generic version of Cardizem CD; Andrx filed 1st ANDA w/FDA to make generic drug. 

ii. Hatch-Waxman statute (to speed up production of non-infringing generic durgs, encourages FDA to test generic drugs and worry later about patent infringment, makes prices drop and mkt more comp, lets generic drugs file abbreviated apps (ANDA) and 1st to claim non-infringing generic gets lead (like a mini-patent)

iii. As 1st to file, Andrx gets 180-day head start to market its generic drug, not start until Andrx starts production

iv. BUT HMRI (original Cardizem patent holder) made deal w/Andrx NOT to market its generic drug for 1 year, paid it $40 million

v. This extends Andrx’s head start for a year, keeps other generics from coming out!!

vi. Thus, public NOT getting generic drugs, HMRI NOT facing comp for 1 year!

vii. Andrx filed suit to confirm it was 1st to file and preserve its place

viii. Biovail counterclaimed, said agreement w/HMRI violate antitrust laws

c. Court:

i. Lower court dismissed Biovail claim w/prejudice b/c Biovail showed no injury—Biovail not in position to sell drugs b/c not have FDA approval so no basis for claim of injury

ii. DC Circuit: since then, Biovail got FDA approval, so can show injury, dismissed again, but w/o prejudice, so Biovail can file again

iii. Dismisses Andrx arugment that this was all H-W statute’s fault, said “what Andrx done NOT what statute had in mind!!”

iv. Dismisses Polk Brothers argument: This NOT a JV, not want to let parties settle patent dispute in this way, undercuts purpose of statute

v. Biovail DOES have antitrust injury: among those statute meant to protect to bring benefits to public and biovail ok to assert own injury b/c helps public

vi. This NOT Noerr-Pennington covered

1. that protects while you filed lawsuits/petition gove

2. Settling patent suit NOT petitioning gov to assert your rights

d. Take-Aways:

i. There is a split in circuits on this issue

ii. Compare to Bar-Bri case

iii. Distinction here like b/w Colgate and group boycott—Andrx NOT operating alone, but in concert w/ orig patent holder, 2 firms working to maintain HMRI’s monopoly position!

G. Antitrust and International Trade

1. Hartford Fire Insurance Co. v. Calif , p. 831-842

a. S.C. affirmed 9th cir contention that international comity NOT act as restraint on extension of Sherman Act subject matter jurisdiction

b. Assumed D’s activities had adverse effect on interstate commerce

c. Working from that assumption, could not find a legitimate conflict b/w foreign and domestic laws at issue

d. International comity NOT a concern

e. Q about application of Sherman Act to insurance industry, here and abroad

i. P allege both domestic and foreign D’s violated Sherman Act by engaging in various conspiracies to affect the American insurance mkt

ii. S.C. holds that “most of domestic D’s conduct is not immunized from antitrust liability by McCarran-Ferguson Act”

1. And, even assuming it applies, principle of international comity NOT preclude district court jurisdiction over foreign conduct involved
iii. “The Sherman Act applies to foreign conduct that was meant to produce, and did in fact produce some substantial effect in the US
1. see Matsushita v. Zenith
iv. The fact that conduct is lawful in the state where it took place will not, of itself, bar application of US antitrust laws
1. even where state has strong policy to encourage or permit such conduct
2. no conflict exists where a person subject to regulation by 2 states can comply w/laws of both
3. since British reinsurers do not argue that British law requires them to act in some fashion prohibited by US law, no conflict
f. # of cases since Hartford have continued to take expansive view of US jurisdiction
2. Empagran v. F. Hoffman-LaRoche, supp material D
a. Appeal requires court to interpret Foreign Trade Antitrust Improvements Act (FTAIA) to determine the jurisdictional reach of federal Antitrust laws

b. FTAIA: amended Sherman Act—provides that Sherman Act “shall not apply to conduct” involving trade or commerce w/foreign nations 

i. unless “such conduct has a direct, substantial, and reasonably foreseeable effect” on trade and commerce in US

ii. AND such effect gives rise to a claim under the provisions of the Sherman Act

c. Finds: Where anticomp conduct has requisite harm on US commerce, FTAIA permits suits by foreign plaintiffs who are injured SOLELY by that conduct’s effect on FOREIGN commerce

i. The anticomp conduct MUST itself violate Sherman Act

ii. And the conduct’s harmful effect on US commerce must give rise to a claim by SOMEONE, even if not the foreign P before the court

1. give rise to claim = give rise to someone’s private claim for damages or equitable relief

2. HERE: conspiracy’s US effects did allegedly injure and did give rise to claim of some private entities—the domestic P’s who filed suit along w/foreign P’s

d. The relevant conduct = the massive international cartel, exercising global market power, NOT just the market transactions b/w D’s and the foreign P’s overseas

e. Cites Alcoa: under alcoa, jurisdiction depends upon whether the conduct had an effect on domestic commerce, not where the conduct took place = “the effects test”, and is now well accepted!

i. Says FTAIA endorses Alcoa’s effects test

ii. FTAIA ONLY there to exempt from Sherman Act export transactions that did not injure the US economy (Hartford fire insurance)

iii. FTAIA passed to enact a “single, objective test—the direct, substantial and reasonably foreseeable effect test” that serves as “simple and straightforward clarification of existing American law”

f. Reasoning:

i. Deterrence: Pfizer (S.C. case) cited approvingly in legislative history of FTAIA, offers clues to why passed FTAIA

ii. Pfizer’s concern: denying foreign P injured by antitrust violation a remedy under our antitrust laws would permit a price fixer to escape full liability for his conduct, which would lessen deterrent effect of antitrust laws

g. Also tackles issues of STANDING of foreign Ps

i. To meet constitutional requirements of standing under Clayton Act, antitrust P must establish “injury-in-fact” or threatened “inury in fact” caused by D’s alleged wrongdoing (Andrx)

1. The foreign purchasers here have Const. Standing, allege they suffered injury-in-fact when they paid inflated prices for vitamins directly to D’s, and this injury allegedly caused by D’s conspiracy to fix vitamin prices around the world

ii. Antitrust P must also establish “antitrust injury” = injury of type antitrust laws intended to prevent and flows from that which makes D’s acts unlawful (Pueblo Bowl-O-Mat)

1. Here: antitrust laws forbid price fixing that harms US commerce, includes fixing of prices in foreign markets where the conduct harms US commerce

2. foreign purchasers harmed by conduct that violated the Sherman Act, a global price-fixing conspiracy; paying inflated prices a loss of type violation of Sherman Act would be likely to cause

3. they have “antitrust injury”
