Antitrust Outline

I. Basic Economic Principles

Antitrust Law: Reducing the incidents of harm that are attributable to cartels and monopolies, by fostering the benefits of a competitive market.

Industry Demand Curve: The industry demand curve (the number of widgets people will buy at a certain price) will always be represented by a curve that slopes down to the right. 

· The quantity demanded declines as the price increases.
· That is, the higher the price, the fewer pencils people will buy.

· Consumers either find alternatives (pens) or simply do without.

· To a person manufacturing in a competitive market (a “price taker”), you have no choice how much you choose to set the price at (the demand curve looks flat) because the price is set by the market.
Marginal cost is the only thing that determines the price of the product:

· Marginal Cost: The additional cost you incur in your decision to make one more units of your product (one more pencil), OR the amount of money you save in declining to purchase/make that extra unit.
· Marginal Cost Curve: Goes down initially, as you take advantage of the available economies of scale. But eventually, you will reach a point in your output level, where your marginal cost in production begins to go up because you overstretch your resources (go into overtime, have to give resources away for other higher valued uses, machines break down).
Price Elasticity: The extent to which a change in price changes the quantity of something that is demanded.
· Elasticity of demand: Producer is limited in how much it can increase prices because consumers can always buy an alternate product or do without (ice cream, cars, luxury goods).

· This even limits monopolies, because they cannot charge more than people will pay.

· Inelasticity of demand: Wide variations in the price will not change the demand for the product because there is a constant need for them (water, electricity, gasoline…)

Allocative Efficiency: Getting goods and services to the people who value them most. All goods and services would be appropriately allocated and preferences for leisure met, because by definition no further acts or exchanges could make the situation better.

Productive Efficiency: Lettings firms achieve the size at which the cost of production is the lowest possible per unit, even if that means somewhat smaller number of competing firms. (“Economies of Scale”) 

Natural Monopoly: A condition under which a single firm can serve the entire market at the lowest per-unit cost. When this is the case, policymakers usually forego antitrust and directly regulate the firm’s prices.

Dynamic Efficiency: The desire to break-up large firms to protect the competitive process itself, and especially to preserve the opportunity for new firms to enter the market and create new firms. 

II. Early Cases: The Common Law of Antitrust
· Mitchell v. Reynolds (1711): A covenant not to compete was valid (Mitchell v. Reynolds).

· The Case of Monopolies (1602): Queen (government) granting a monopoly was illegal and thus enjoined.
III. The Sherman Antitrust Act (1890) and Other Antitrust Legislation
A. The Sherman Act (1890)

	The Sherman Act: An Act to Protect Trade and Commerce Against Unlawful Restraints and Monopolies

· Section 1: Trusts, combinations or conspiracies in restraint of trade are illegal.
· Section 2: People who monopolize, attempt to monopolize or combine or conspire to monopolize are guilty of a misdemeanor and will be punished by a fine no greater than $5000 or imprisoned for less than a year.
· Section 4: U.S. Circuit Courts have jurisdiction.

· Section 7: Victims of violations may sue in the Circuit Court where the defendant resides, may collect threefold the amount of damages (treble damages) incurred and can collect attorney’s fees.

· Section 8: The term “person” as used in the Act includes corporations.


Legislative History of Sherman Act: Legislator’s Inconsistent Goals…
· Codify the Common Law: Codify common law, add remedies, and add jurisdiction over interstate and foreign commerce.

· Protect Small Business: Some people supported the act to protect small businesses from large businesses for sociological and political reasons.

· Economic efficiency: There were some legislators, and, for a time, some judges who thought these above two reasons were consistent.

· Reasons why efficiency and protection of small business are not consistent:

· Cartels, by charging higher prices, will raise the market price and thus give the small firms a cushion to raise their prices.

· By getting rid of cartels you increase competition and the five larger, more efficient firms will put the smaller businesses out of business.

· Ironically, then, it is more efficient to get rid of the cartels and leave only the big firms to control the market; but, it is more socially beneficial to keep the cartels in order to preserve small business.

All 9 Justices Today Would Agree on the Following in Interpreting Sherman:

· Act only meant to apply to SOME restraints and monopolies.

· Economic efficiency best justifies the Act.

· It is also meant to codify the common law, so it is OK to rely on old cases.

B. The Clayton Act and the FTC Act (1914) 

	Clayton Act
· Outlaws 

· Section 2: Price discrimination.

· Section 3: Exclusive dealing and tying arrangements.
· BUT, these things are illegal ONLY when these actions “substantially lessen competition or tend to create a monopoly.”
· Section 4: Provides remedies (treble damages and cost of suit, including reasonable attorney’s fees.

· Section 6: Exempts labor unions. (If these weren’t exempted, they would be illegal as a cartel.) 
· Section 7: Outlaws mergers that “substantially lessen competition.”

· Section 16: Provides for an injunction.


	Federal Trade Commission Act

· Creates the Federal Trade Commission.
· Confers upon FTC the concurrent jurisdiction (concurrent with DoJ) to enforce antitrust laws.

· Both DoJ and FTC have worked out how this works by coordinating who covers what subject-matter.


IV. Standing/Jurisdiction/Remedies 

A. Standing

Rule: Plaintiff must be able to show antitrust injury (injury to competition) in order to have standing to bring an action for antitrust violation. If you cannot show injury, the case must be dismissed. (Brunswick)

· Injury must “flow” from anticompetitive conduct; “by reason of” illegal conduct.

· Lost profits or reduced market share caused by an increase in competition is not actionable. (Utah Pie and Albrecht – injury was loss of monopoly rents)

Difficult for Competing Firms to Bring Cases: Because the dispute is most likely indicative of competition.

· Mergers: Brunswick made it virtually impossible for a competitor to have standing to contest a merger.

Persons That Always Have Standing to Bring Suit:

· Direct Consumers (Illinois Brick)
· Government (DOJ and FTC)
· State Attorney Generals (parens patrii)
Important Private Action Cases: Sylvania, Monsanto, NCAA, Jefferson Parrish, Trinko.

	Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc. (1977): Brunswick, one of the two largest manufacturers of bowling equipment, has been acquiring bowling centers, including six in the markets where plaintiff bowling centers operate. Plaintiff effectively had a monopoly in these locations, and Brunswick’s actions introduced competition. The plaintiff brought this action alleging violations Clayton under sec. 7, and treble damages under sections 4 and 16 (cites Albrecht and Utah Pie). H: Because plaintiffs’ injury would have occurred regardless of whether defendant, or some other firm, took over the bowling alleys, it has not shown that the illegal behavior caused its injury and therefore is not due damages under section 4 of Clayton. I: Plaintiffs must prove antitrust injury – injury of the type antitrust laws were meant to prevent and that flows from defendant’s unlawful behavior – in order to have standing to bring antitrust action under Clayton sec. 4.


	Illinois Brick (1977): I: Only direct customers have standing to sue for treble damages in antitrust violations. Were standing not limited to the direct consumer, the entire line of distribution would be able to sue, resulting in double recovery. Also difficult to prove what effect the cartel had further down the line of distribution.


B. Jurisdiction

a. Interstate Commerce Requirement

Interstate Commerce Act (1887): Created the Interstate Commerce Commission to regulate railroads. Part of the mission was to set prices.

· Four years later the Sherman Act made it illegal to monopolize a competitive market, or restrain trade.

· The two statutes are not reconcilable.

· Trans-Missouri Railroad: Though irreconcilable, the two states apply to the same activity. (Muddled the law.)

· This issue revisited in Keogh. (“Filed Rate Doctrine”)
Filed Rate Doctrine: Any rate filed with a federal regulatory agency is the law. It cannot be overturned or adjusted by Sherman or courts applying Sherman. This has been the principle means through which federal courts have reconciled the apparently irreconcilable mechanisms of federal regulatory statutes and antitrust statutes. (Keough)
	United States v. E.C. Knight Company (“The Sugar Trust”) (1893): The American Sugar Refining Co. had acquired all but five sugar refining companies in the United States. Through an exchange of stock, it was able to acquire four of these five holdouts, giving it 98% of the sugar refining market. H: The Act does not apply to sugar refining because it is not interstate trade, and thus does not fall within the commerce power of Congress. I: This is no longer good law, but it has never been overruled. Today, interstate commerce is not defined this way. However, the Court today, with Lopez and Morrison, is limiting the meaning of interstate commerce back in this direction.


	Keough v. Chicago Midwestern Railroad (1922): A group of competing railroads meet to fix prices. They finally agreed upon rates with the ICC. ICC approves rates as reasonable. H: This is a violation of the Sherman Act, but there is no remedy available. The usual remedy under Sherman is the difference between the competitive rate and cartelized rate, but under the ICC, any rate that is filed with the agency is the law.  Because the ICC rate (cartelized rate) is the only lawful rate, the Court does not have the power to award a different rate. I: “Filed Rate Doctrine.” Any rate filed with a federal regulatory agency is the law. It cannot be overturned or adjusted by Sherman or courts applying Sherman. This has been the principle means through which federal courts have reconciled the apparently irreconcilable mechanisms of federal regulatory statutes and antitrust statutes.


	Summit v. Pinhas (1991): Midway is a Louisiana hospital. Summit owns Midway and many other hospitals in other states. Pinhas, a renowned eye surgeon, objects to the two-doctor rule (must have two doctors in the room). Summit peer review committee revokes Pinhas’s privileges because of alleged incompetence, and he sues stating that the real reason is because he objects to this price-gouging practice (whistle-blowing). H: 5 Justice majority finds that the Sherman Act applies because Summit’s business is infected with interstate commerce: Summit owns hospitals in other states and deals with insurance companies in other states. Dissent: Sherman Act doesn’t apply because this conspiracy itself does not affect interstate commerce. I: Reasoning centers around what constitutes interstate commerce – if this case were tried today, the outcome would be different (Lopez). 


b. International Jurisdiction 

Comity: There are certain suits that courts should not address – though jurisdiction is proper – because of recognition of the foreign state’s sovereignty and their superior interests in trying the case.
· International jurisdiction is largely governed by the principle of comity.

	American Banana v. United Fruit (1909): Defendant had a monopoly of the banana trade in Latin America, forming a cartel with its competitors to jointly set unreasonably high prices. Plaintiff bought a plantation in Panama but refused to join the cartel, so defendant got the government to use Panamanian soldiers to shut down construction of a railway needed to get his bananas to market. H: The Supreme Court would not extend the Act to events that were legal in the countries where they took place. I: Though this is no longer the law today, this case demonstrates a still very problematic area in antitrust law: Supreme Court doesn’t have the ability to enforce its law internationally; the Court is also uncomfortable with its institutional capacity to deal with foreign relations issues. Later cases extend jurisdiction to international Sherman cases more extensively.


	Hartford Fire Insurance v. California (1993): This suit arose out of superfund liability. States and private plaintiffs alleged a group boycotted as the result of a conspiracy engaged in by U.S. insurance companies and international reinsurance companies, in violation of Sherman 1. The insurance and reinsurance companies said that they would refuse to insure unless the ISO (a company that provides the standard insurance forms on which all insurance is sold) rewrote the insurance forms to limit liability. The McCarren-Ferguson Act exempts insurance from the antitrust laws, because insurance is meant to be state-regulated. But, the Act provides an exemption for any activity that is a boycott. The reinsurance market is regulated by a British agency in London, and all of the conduct – meeting with the ISO to force a re-draft of insurance forms – took place in London. H: Comity should not apply because the British government did not compel the conduct that violates Sherman. Comity should only apply when a foreign state compels the conduct. International Criticism: Foreign governments were upset at this decision, because under the State Action Doctrine, states are given more protection than foreign governments.


V. State Action Doctrine Exception to Antitrust Liability
A. State Action Doctrine

** The Sherman Act is silent on the ability of States to restrain trade.

State Action Doctrine: Any state action – action of a State or authorized by a State -- is not within the scope of the Sherman Act, it is instead within the scope of this new defense, the State Action Doctrine. (See Parker)

	Midcal Aluminum Two-Pronged Test: To determine whether state regulation of private parties is shielded from the federal antitrust laws…

1. The challenged restraint must be “one clearly articulated and affirmatively expressed as state policy.”

· Must be satisfied by a statute.
· Requires only that the anticompetitive conduct be authorized by the state legislature (Southern Motor Carriers); not compelled by state (Goldfarb). 
· As long as the State clearly articulates its intent to adopt a permissive policy, the first prong of the Midcal test is satisfied. (Southern Motor Carriers)
2. The State must supervise actively any private anticompetitive conduct.

· Can be satisfied by the actions of any state actor, including a state agency.

· The state (including an agency) has power to review particular acts and deliberately uses it. (Ticor)


	Benefits of State-Enforced Cartels: 

· Don’t need agreement of 100% of the people – there is usually a statutory-specified minimum that can force the others, with the power of the state, to comply.

· Tax-payers pay for inspectors to monitor raisin-growers and prevent cheating.

· The State has the remedy of incarceration available to enforce compliance (e.g., don’t fix prices or limit production? We can send you to jail.)

· These are the most successful cartels, because they are enforced by States.


B. Noerr-Pennington Exception to Sherman Liability (Lobbying)

Noerr-Pennington Doctrine: Behavior designed to influence the government (lobbying), even when engaged in by a group, even when it has an anti-competitive purpose, is exempted from Sherman, falling under the defense of the Noerr-Pennington Doctrine.
Core Political Activities: This conduct, getting to pursue a common interest to a legislature, court or agency, is soundly protected by the Constitution.

Sham Exception: Groups may not abuse the judicial or legislative process solely to reach an anticompetitive end. This is a difficult standard to meet, because the actions must be entirely “baseless” and taken “solely for anticompetitive purposes. (See Trucking Unlimited)

	Requirements for Litigation to be a “Sham” under Noerr:

1. The lawsuit must be objectively baseless in the sense that no reasonable litigant could realistically expect success on the merits.

2. It must be determined whether the baseless lawsuit conceals “an attempt to interfere directly with the business relationship of a competitor,” through the “use of the governmental process – as opposed to the outcome of that process – as an anticompetitive weapon.”


Ways of Getting Around the Sham Exception:
· Don’t file an objection in every case.

· Don’t file a boilerplate/same document.

· Be more selective on the basis of the claim.

C. Municipalities

	State Action As Applies to Municipalities:

1. Still need state authorization under Prong 1 of Midcal.
· In order to win Parker Doctrine immunity from the antitrust laws, a municipality must have specific state authorization of the anticompetitive activity. There is no Municipality Doctrine; the city is not a state actor under Parker. (City of Lafayette)
· Home Rule Statutes: Home Rule Statutes – which give broad plenary power to the city -- are not sufficient to satisfy Midcal prong one (specific authorization). (City of Boulder)

2. A municipality is an actor of the state with respect to Prong 2.
· Municipal supervision of the conduct at issue will satisfy Midcal prong 2. (City of Eau Claire)


Damages: Cities were going bankrupt because they were losing trebled antitrust actions. This statute still requires cities to be incompliance with City of Lafayette; however, there are no longer treble damages available for antitrust suits against cities. (Local Government Antitrust Act of 1984)
D. Cases
	Parker v. Brown (1943): The Prorate Program, established by the California Agricultural Prorate Act, controlled the production, distribution and sale of raisins in Raisin Proration Zone #1, which accounts for virtually all raisin production in the U.S., and half that of the entire world. H: The Sherman Act does not prohibit restraints of trade authorized by State legislatures. Because the raisin industry is of local concern, the State is in the best position to regulate it. Absent Congressional disapproval, the program is valid both under Sherman and the Commerce Clause. SEE The Case of Monopolies (1603). I: Created the State Action Doctrine. 


	Goldfarb v. Virginia State Bar (1975): Virginia State Bar sets advisory fee estimates that attorneys must set prices at a certain level to protect professional ethics. The Virginia State Bar is a state agency, approved by the legislature and the state supreme court. H: If there is anticompetitive conduct, the state must require the action – not just authorize it – and the only institution that counts as the state is the legislature. A state agency doesn’t have the power to insulate anticompetitive conduct from the antitrust laws, only the legislature. I: Chips away at the state action doctrine.


	Cantor v. Detroit Edison (1976): Detroit Edison gave free light bulbs along with provision of electrical service. Approved by Michigan Public Service Commission. H: The Commission is a state agency, not the legislature, AND the activity is approved by the legislature, but not commanded by it; therefore, there is no antitrust immunity. I: Adopts Goldfarb analysis.


	Midcal (1980): Announces the two-part test (ABOVE) used to determine whether any conduct falls within the state action doctrine.


	Southern Motor Carriers Rate Conference v. United States (1985): Defendants are “rate bureaus” composed of motor common carriers in the Southeast. These rate bureaus submit joint rate proposals to the Public Service Commission in each state. This collective rate-making is authorized, but not compelled, by the States in which the rate bureaus operate. H: Defendant’s collective rate-making activities, although not compelled by the states, are immune from antitrust liability under the State Action Doctrine articulated in Parker v. Brown. I: (1) “Compel” is gone, and replaced by “authorized.” (2) Where the behavior is inherently anticompetitive, the Court will be likely to say that the action is implicitly authorized. If the state’s intent to establish an anticompetitive regulatory program is clear, the state’s failure to describe the implementation of its policy in detail will not subject the program to the restraints of the antitrust laws.


	Patrick v. Burgett (1988): A town in Oregon has only one hospital. Dr. Patrick is a new doctor who obtains hospital privileges. It turns out that almost every doctor in town is a member of the same practice group – a partnership that provides all of the health care needs of the town. Dr. Patrick does not want to join the practice group; in fact, he starts his own practice group. Shortly thereafter, the hospital peer review committee decides it will take away his hospital privileges. Patrick sues the hospital for group boycott, claiming the only reason the privileges were revoked was because Patrick would not join the practice group. H: Though prong one of Midcal was satisfied because the legislature required peer review committees, prong two was not satisfied because the private peer review committee is not a state actor. I: Example where prong two of Midcal not satisfied.


	FTC v. Ticor Title (1992): State insurance commissioners (agency) supervise the title search firms. But, when the FTC brought action, the Court found that the title filings had never actually been opened. H: State agencies did not actively supervise the conduct at issue – the rates set by the title search firms – so there is no antitrust immunity. I: Example where prong two not satisfied because active supervision requirement not met.


Noerr-Pennington Cases

	Eastern Railroad Presidents Conference v. Noerr Motor Freight, Inc. (1961):  24 eastern railroads banded together for an anti-competitive purpose -- sharing the cost of hiring a PR firm to influence legislation, fostering the adoption of laws against long, heavy trucks, and encouraging the Governor of Pennsylvania to veto a “Fair Truck Bill.” H: No Sherman violation. There is nothing in the Act that prohibits influencing legislation; indeed, that would mean the regulation of political activity, as well as business activity. I: Created Noerr-Pennington Doctrine, permitting groups to influence legislation.


	California Motor Transport v. Trucking Unlimited (1972): At this time, States were regulating trucking rates, and you had to go to the State agency to get permission to haul cargo. A group of truckers filed an opposition demand for hearings in every case which another firm proposes a new route. The truckers would list its reasons for opposition, and demand a full evidentiary hearing on its claims, which would of course take years. H: Defendants actions violated Sherman Section 1, because is constituted unethical conduct in an adjudicative proceeding. I: Court establishes the “sham” exception to the Noerr-Pennington Doctrine. 


Municipality Cases
	City of Columbia v. Omni Outdoor Advertising, Inc. (1991): Defendant Columbia Outdoor Advertising (COA) ran a billboard business in Columbia, South Carolina, where it eventually controlled more than 95% of the relevant market, having a close relationship with the community and its leaders. Plaintiff claims that there was a longstanding, secret anticompetitive agreement between defendant and the City, whereby COA maintained its monopoly power and the City Council members received advantages from COA. In response to increasing competition between Omni and COA, the City passed an ordinance restricting the size and location of billboards – an ordinance which favored COA because it had most of the pre-existing billboards. H: The state statute authorized municipal ability to regulate land use, and it was foreseeable that the extension of regulation authority might have anticompetitive effects; therefore, the municipal action in limiting billboard use is sanctioned by state action and is subject to Parker immunity. I: (1) It is sufficient that anticompetitive effects be a foreseeable result of the state authority to regulate, in satisfying the Parker requirement for “clear articulation.”(2) There is no conspiracy, corruption or bribery exception to Parker immunity. (3) Agreements between municipalities, or their officials, and private parties to use the zoning power to confer de facto exclusive privileges in a particular line of commerce are beyond the reach of Sherman 1.


VI. Methods of Antitrust Analysis

A. Per Se Rule

	Per Se Rule: Practice is illegal without further inquiry, regardless of beneficial effects or reasonableness.


Types of Per Se Illegal Activities:

1. Horizontal Maximum Price-Fixing
2. Horizontal Market Allocation: Illegal where the behavior is blatantly anticompetitive (BRG)
3. Horizontal and Vertical Group Boycotts: Only where the firms have market power. 
4. Vertical Minimum Price-Fixing/Resale Price Maintenance (limited to specific agreements under Bus. Electronics)
5. Tying Arrangements (Maybe. Questionable after Microsoft)

Effect of Adopting Per Se Rule:

· Court can exclude all evidence of purported social justification.

· Pros: Certainty, predictability, deterrence and judicial efficiency. 

· Cons: Too simplistic; may capture pro-competitive behavior or behavior that benefits consumers.
B. Rule of Reason

Types of Activities Covered by the Truncated Rule of Reason:
1. Horizontal Minimum Price Fixing

2. Vertical Maximum Price Fixing

3. Vertical Allocation of Markets

4. Mergers (under FTC Merger Analysis)

5. Trade Association Cases

Practical Effects of Reasonableness Standard: 

· Companies are much happier with the reasonable standard because it gives them an opportunity to argue they had no intent, and their practices were reasonable.

· Trials take MUCH longer and there are intervening changes in the market during the course of trial.

· Harder for the government to win.

· Pros: Minimizes over- and under-inclusion and is flexible.

· Cons: Less efficient and the outcome is less certain.

Court has Noted that there is no Bright Line Between Rule of Reason and Per Se Rule: Many shades of the Rule of Reason result…

	Traditional Rule of Reason: Court makes a broad inquiry into the nature, purpose and effect of any challenged arrangement before a decision is made about its legality. Restraints do not violate Sherman if they achieve other social goals that counterbalance the injury to competition.

· Factors described in Chicago Board of Trade (horizontal price-fixing case):
· Facts peculiar to the business to which restraint is applied;

· Its condition before and after the restraint is imposed;

· The nature of the restraint and its effect, actual or probable;

· The history of the restraint;

· The evil believed to exist;

· The purpose or end sought to be attained;

( Knowledge of intent may help the court to interpret fact and predict consequences. 


	Efficiency Test: To determine the outcome under the Rule of Reason…  (BMI)

1. Whether the challenged conduct (the market integration) is reasonably necessary to achieve the cost-reducing efficiencies.

2. Whether the restraint that follows is actually necessary to the integration.

3. Whether the efficiency achieved by integration outweighs the adverse affects of the restraint.


	Modern Quick-Look Rule of Reason Approach: (Brennan’s Dissent in CA Dental) 

1. What is the restraint at issue?

2. What are its likely anticompetitive effects?

3. Are there off-setting pro-competitive justifications?

4. Do the parties have sufficient market power to make a difference?


VII. Sherman § 1: Horizontal Combinations in Restraint of Trade
	Modern Law of Horizontal Restraints:

· Horizontal Minimum Price-Fixing is Per Se Illegal (Socony), but recent Courts have noted that not all  price-fixing is “plainly anticompetitive” or without “redeeming virtue” and have opted for a Modified Rule of Reason. (BMI, NCAA and CA Dental)
· Since the 1970s, Courts have recognized the per se rule and the Rule of Reason as more of a continuum than two separate rules.
· Truncated Rule of Reason: Permits inquiry into competitive benefits and practical efficiencies, against anticompetitive hazards without full-blown Chicago Board of Trade Reasonableness Analysis.
· Horizontal Maximum Price-Fixing is Per Se Illegal
· Declared in Kiefer v. Stewart
· Confirmed in Maricopa County.
· Horizontal Group Boycotts Are Per Se Illegal where the Firms Have Market Power
· Declared per se illegal in Fashion Originator’s Guild.
· Silver v. NYSE found group boycotts legal only where they provide for due process.
· NW Wholesale declared the group boycotts are only per se illegal where the firms have market power.
· Political Boycotts: Exempt except where there is some economic motive present (D.C. Superior Court Prosecutors).
· Horizontal Market Division is Per Se Illegal.

· Declared illegal in Timkin.
· Still per se illegal, though somewhat limited under BRG, to those situations were the violation is blatant (like Trenton Potteries).


Important § 1 Concepts:

· Conscious Parallelism: Process (not itself illegal) by which firms in a concentrated market share monopoly power (oligopoly), setting supra-competitive prices by recognizing their shared economic interests and interdependence with respect to price and output decisions (e.g. airlines).

· Prior to 1954, the Court held conscious parallelism to be per se illegal, but afterward held that it alone does not violate Sherman 1; rather, conscious parallelism is evidence of price-fixing (together with meeting to fix prices, for example) partly because it is difficult to maintain (Brooke Group).

· Essential Facilities Doctrine: Gives firms the right to access the property without which they would not be able to compete. (See Terminal Railroad Association and Aspen)
· Note on Cartels: Cartels occur where firms agree to cutback on production to set prices higher.

· These are very difficult to maintain.
· There is a big temptation to cheat and, because they are illegal, there is no legal recourse for violating the cartel agreement.

· Requires regular meetings to address constant changes in the demand curve.

· The only effective cartels use state power (American Banana, Parker Raisin Case)

· Small producers love cartels because they raise prices, enabling them to get more $$ for their products.

· The smaller the number of firms that account for the largest share of the market, the easier it is to cartelize. 
· First you must get all the firms to agree.

· Then you have to enforce the agreement, which can be very difficult in cartels where there is such a strong incentive to cheat.

· Filed Rate Doctrine: Any rate filed with a federal regulatory agency is the law. It cannot be overturned or adjusted by Sherman or courts applying Sherman. This has been the principle means through which federal courts have reconciled the apparently irreconcilable mechanisms of federal regulatory statutes and antitrust statutes. (Keough)

A. Early § 1 Cases
	Standard Oil Company of New Jersey v. United States (1911): (Sherman 1 & 2) Standard Oil is charged with conspiring and combining in restraint of trade in the business of refined and crude oil. Rockefeller put all the shares of individual firms into a trust controlled by him (90% of the oil business in Ohio and other states in the Northeast). H: The agreement violated Sherman 1 and 2. The common law interpretation of sections 1 and 2 of the Sherman Act indicate that though the Act is not meant to apply to all contracts, it is meant to be judged on common law and public policy determination of restraints in trade and monopolies. I: A contract is restraint of trade is unlawful only if it is unreasonable.  The Court considers evidence of intent, whether the businesses have the effects characteristic to a monopoly, and the arguments of the parties in justifying their practices. Limited Freight Association and Joint Traffic to their facts, because the Court felt that the cases misinterpreted the meaning of the Act by holding every restraint of trade a violation.


	United States v. Terminal Railroad Association: “Essential Facilities Doctrine.” Defendant owned 14 of the 24 railroads that converged in St. Louis, the switching yards on both sides of the Mississippi River, and the only means of crossing the river. While the court found that ordinarily it is OK to create all of the facilities required to perform a particular business, geography in this case made it impossible for the other railroads to construct their own facilities. H: By virtue of defendant’s advantage in this region, it not allowing competitors to use its facilities was a restraint in trade. Therefore, it had to allow others to buy into the combination, with the Terminal acting as an impartial agent, or buy use of the lines at a fair rate. I: Created the “Essential Facilities Doctrine,” giving firms the right to access the property without which they would not be able to compete.


B. Horizontal Minimum Price-Fixing 
Summary: Horizontal Minimum Price-Fixing is determined under Truncated Rule of Reason:

· Socony-Vacuum formally adopts Addyston’s per se rule: “Under the Sherman Act a combination formed for the purpose and with the effect of raising, depressing, fixing, pegging or stabilizing the price of a commodity in interstate or foreign commerce is illegal per se.”
· BUT recent courts have noted that not all price-fixing is “plainly anticompetitive” or without “redeeming virtue” and have opted for a Modified Rule of Reason. (BMI, NCAA and CA Dental)

Remedy: Could similar ends be achieved without price-fixing?

	Conscious Parallelism: Every time one firm raises its prices, the others follow, and when one firm lowers its price, the others follow.

· (1948) It is per se illegal to engage in conscious parallelism.

· Federal Trade Commission v. Cement Institute (1948)

· United States v. Paramount Pictures (1948)

·  (1954) It is not per se illegal to engage in conscious parallelism.
· This behavior is also indicative of competitive markets.

· It will not alone be enough to support a violation of the antitrust laws, but can be considered as circumstantial evidence, when combined with other evidence, would be enough to prove a violation.

· Theater Enterprises, Inc. v. Paramount Film Distributing Corp. (1954): Set limits on permissible inferences. Business behavior is admissible as circumstantial evidence from which one may infer agreement. However, proof of parallel business behavior does not conclusively establish agreement or itself constitute a Sherman Act offense. 


a. Early Horizontal Minimum Price Fixing Cases

	United States v. Trans-Missouri Freight Association (1897): The government filed suit against an association of railroads, the Trans-Missouri Freight Association, for collaborating to “unjustly and oppressively” increase rates while operating in interstate commerce. The government sought an injunction against coordinated rate-making by the association. H: The Sherman Antitrust Act prohibits EVERY contract in restraint of trade. I: Literal interpretation of the language of the act. Quickly overruled by Addyston Pipe.


	United States v. Addyston Pipe & Steele Co. (1898): Horizontal Minimum Price-Fixing. Six manufacturers of cast-iron pipe allocate among themselves the right to preserve particular customers through allocation of territories. H: Addyston Pipe is a cartel, because the restraint in trade was not ancillary to the agreement’s purpose. Contract is illegal even if the organization covers only 30% of the cast-iron market in the U.S. because the restrictive activity was not ancillary to a lawful contract and could spiral into a much more dangerous cartel (more firms want to join). Reasonable prices are not a defense. I: Creates per se rule made law 30 years later) A contract in restraint in trade is illegal unless it is ancillary to a legitimate transaction. 


b. Articulating the Rule of Reason Cases

	Chicago Board of Trade v. U.S. (1918): Most U.S. grain is traded by the Chicago Board of Trade, which is comprised of people who sell grain. The Board sets the rules for trading of grain. It determined that any grain sold between 2:00 p.m. and opening the next day, would be sold at a price set by the Board at close of business (2:00 p.m.) the next day. This means that for half the hours of the week, the prices are fixed. H: The practice is legal under § 1, because this rule serves the socially-beneficial purposes of reducing the power of the few merchants who were willing to trade grain after hours and allowing all merchants to work reasonable hours. I: Post-Clayton Act application of the Rule of Reason. Pierce says this decision is crazy because it says that it is OK not to compete where there may be some socially-beneficial reasons behind the practice. (Broad definition of social benefit.) This case is widely-regarded for clear articulation of the Rule of Reason.


c. Teetering Toward the Per Se Rule

	United States v. Trenton Potteries Company (1927): Defendants are manufactures and distributors of 82% of pottery fixtures used in bathrooms in the United States. On appeal, defendants charged that the lower court should have instructed the jury to consider the reasonableness of the prices charged, rather than stating that the defendant’s activity violated the Sherman Act by engaging in horizontal minimum price fixing. H: The power to fix prices, whether reasonably exercised or not, involves power to control the market and to fix arbitrary or unreasonable prices. Agreements which create such potential power are themselves unreasonable and unlawful restraints. Therefore, horizontal minimum price-fixing is itself per se illegal. I: This case rejects the Rule of Reason and adopts the Per Se Rule. 


** Trenton Potteries established the per se rule, but it was revisited in Appalachian Coals (below).

	Appalachian Coals, Inc. v. United States (1933): 137 Producers of coal in the Appalachian Region account for 12% of the coal production east of the Mississippi, but 74% of coal production in the Appalachian Region. The Producers formed an exclusive selling agency, where each producer owned its capital in the Company and the Company, in turn, established standard classifications, sought the best prices obtainable, and received a commission of 10%. H: Defendant didn’t fix prices, they merely stabilized them and then raised them back up. Given the poor state of the market in coal, ease of entry, and competition outside the immediate region, the Appalachian Coals, Inc. is not acting in restraint of trade, because competition is preserved and it is unlikely the Company would have the power to fix prices. I: This case returns to the Rule of Reason, requiring analysis of particular conditions, purpose, and likely effect of the agreement. Shift in the law explained by the Great Depression.


d. Per Se Rule Adopted
Socony-Vacuum formally adopts Addyston’s per se rule: “Under the Sherman Act a combination formed for the purpose and with the effect of raising, depressing, fixing, pegging or stabilizing the price of a commodity in interstate or foreign commerce is illegal per se.”

	United States v. Socony-Vacuum Oil Co. (1940): With strong encouragement from the Roosevelt Administration, oil companies address excess capacity by forming a group that buys “distress oil” from independent producers at “fair market.” The plan was a means to stabilize the tank car market, by having major oil companies purchase the distress oil at fair market prices. H: Because it was found that the buying programs caused or contributed to the rise and stability of prices, the defendant was a combination with the power to fix prices and is thus per se illegal under Sherman. I: Market power (as was in Trenton Potteries) to implement price fixing is irrelevant; all that is required to find illegality is the purpose to make an agreement (fn 59).  


	United States v. Container Corporation of America (1969): Defendant accounts for 90% of the shipment of corrugated containers for plants in the Southeastern U.S. Through an informal agreement, competing firms exchange information of the most recent price charged on the expectation of reciprocation. H: The Court found that though this behavior was voluntary, irregular, and it was easy to enter into the industry, the practice resulted in price stabilization downward, and was thus a combination or conspiracy to fix prices, in violation of Section 1 of Sherman. (See Socony-Vacuum) I: Informal, ad hoc exchange of prices is illegal under Sherman 1. The Court adopts a modified per se rule; no longer a simple, single-factor analysis. Could also be seen as a truncated Rule of Reason analysis.


	Goldfarb v. Virginia State Bar (1975): The Bar Association had a rule that it would be unethical to charge less than a certain minimum price for designated services. H: The rule is per se illegal price fixing. I: The Court ruled for the first time on professionals using the antitrust laws.


e. The Per Se Rule and Rule of Reason Continuum
Truncated Rule of Reason: In all horizontal restraint cases the court is to make a threshold inquiry as to whether a challenged practice “facially appears to be one that would always or most always tend to restrict competition and decrease output, … or instead one designed to ‘increase efficiency and render markets more, rather than less, competitive.’” (BMI)

	National Society of Professional Engineers v. United States (1978): Section 11(c) of the Code of Ethics for the National Society of Professional Engineers prohibits its members from discussing their fee until the prospective client has selected the engineer for a particular project. This is challenged as a restraint of trade in violation of Sherman Sec. 1. H: The Rule of Reason analysis is proper in this case; however, the practice is illegal under section 1 because it is an absolute ban on competitive bidding. No inquiry into the policy reasons or social benefit behind the practice is proper under the Rule of Reason. I: This case revives the Rule of Reason, but limits its inquiry ONLY into the impact of the practice on competitive conditions. (“Quick Look Rule of Reason”)


	Broadcast Music, Inc. (BMI) v. Columbia Broadcasting System, Inc. (1979): Horizontal minimum price fixing. ASCAP and BMI are organizations comprising millions of copyrighted musical compositions. The organizations act as agents for the song-writers’ copyrights, by issuing non-exclusive blanket licenses, entitling the licensee the right to perform any and all of the compositions owned by the members, for a stated term. The fee is usually a percentage of total revenues or a flat dollar amount. CBS claims that ASCAP and BMI are unlawful monopolies, that the blanket licenses are illegal price fixing, an unlawful tying arrangement a concerted refusal to deal, and a misuse of copyrights. H: The blanket licenses should be examined under the Rule of Reason, its value toward economic efficiency weighed against any anticompetitive effect. I: Demonstrates a shift in the Court’s analysis toward economic efficiency as a means of determining competition. The Court adopts a Rule of Reason because of the fact that (1) this dealt with copyrights, (2) this issue had already been settled by consent decree, and (3) the arrangement was efficient and reduced transaction costs.  Stevens’s Dissent: There is a better arrangement that ASCAP could do without violating the antitrust laws. ASCAP and BMI could act as agents of the copyright holder, taking care of the initial contracting and monitoring. If this case arose today: Stevens would win because of developments since 1979 -- the advent of the internet and computers, keeping transaction costs down.


	National Collegiate Athletic Association v. Board of Regents of the University of Oklahoma (1984): The NCAA promulgates rules and standards for college sports. It also regulated the ability of TV networks to televise football games, by fixing the price for the broadcasts and how/when the games were able to be broadcast. H: Per se rule does not apply to the sports broadcasting market, because the product is competition itself.  Under the Rule of Reason, the NCAA’s practice is a violation of section 1, because it curtails output, blunts the ability of member institutions to respond to consumer preference, and restricts the role of college athletics in national life. I: (1) First case in the modern period explicitly to apply the Rule of Reason analysis to a section 1 case and still find a violation. (2) One of the first cases in which an antitrust action is brought against a nonprofit organization.


	United States v. Brown University (1993): The Ivy League Overlap Group (Ivy League Schools plus MIT) agreed that (1) no one can get financial aid without demonstrated need; (2) agreed to meet regularly to set aid standards; (3) meet regularly to agree to a common amount that the individual has to pay. This has the traits of the classic price fixing cartel, because a person could not get more aid at one school than they could at another school – it would be the exact same. During the 1990s, all universities increased both tuition and financial aid substantially (more aid because it cost more to go to school). The Bush Administration brought suit under Sherman 1. H: The agreement is a price-fixing mechanism impeding the ordinary functioning of the market and thus requires justification of a pro-competitive virtue; but defendant MIT accomplished this by pointing out the rules’ enhancement of needy students’ consumer choice in a market not driven by profit motive. Thus, full Rule of Reason analysis required. 


C. Horizontal Maximum Price-Fixing

Horizontal Maximum Price Fixing: The maximum price will also be the minimum price. Therefore, once the Court determined that horizontal minimum price fixing is per se illegal, it followed the horizontal maximum price fixing is per se illegal.

Summary: Horizontal Maximum Price-Fixing is Per Se Illegal:

· Declared in Kiefer v. Stewart
· Confirmed in Maricopa County.
· Rationale for Per Se Illegality: Price ceilings (1) may allow parties to select entry-discouraging prices; (2) set price may become the minimum and allow the maintenance of artificially high prices; and (3) the agreement may be an implicit arrangement to forego service or quality improvements.

· Benefits of Maximum Price-Fixing: (1) May protect consumers from exploitative prices; (2) curbs inflation; (3) reassures buyers against price disruption; and (4) may help discount sellers make low-price agreements with buyers. 
	Kiefer v. Stewart (1951): Horizontal maximum price fixing is per se illegal.


	Arizona v. Maricopa County Medical Society (1982): Defendant medical foundations operate as insurance administrators on behalf of doctors in Arizona (1,750: 70% of doctors in Miracopa County, AZ). As part of the policy, member practitioners must adhere to a fee schedule setting the maximum fees the doctors may charge. The State of Arizona challenges this practice (parens patrii) as an illegal price-fixing conspiracy under section 1 of Sherman. H: Arizona is entitled to summary judgment; the fee schedule is a per se violation of Sherman sec. 1 as horizontal maximum price fixing. I: Upholds per se rule against horizontal maximum price fixing. Controversial because the challenged practice had the potential to lower consumer costs, and per se rule prevented analysis of probable outcome of activity.


D. Horizontal Group Boycotts
Summary: Horizontal Group Boycotts are per se illegal ONLY when firms have market power and the boycott is directly aimed at limiting or excluding competitors; otherwise, apply the Rule of Reason.
· “Concerted refusals to deal”
· Traditional Rule: Declared per se illegal in Fashion Originator’s Guild.
· Silver v. NYSE found group boycotts legal only where they provide for due process.
· Modern Rule: NW Wholesale declared the group boycotts are only per se illegal where the firms have market power.
· Political Boycotts: Exempt except where there is some economic motive present (D.C. Superior Court Prosecutors).
	Showing the Per Se Rule Should Apply: Plaintiff has to show that the boycotting firm… (NW Wholesale)
1. Possesses Market Power, OR

2. Possesses Exclusive or Unique Access to Supply (“an element essential” to effective competition), AND 

3. Lack of efficiency rationale when boycott aimed at competitor.


	Rule of Reason: Requires weighing purpose and effects on competition (P usually loses) (NW Wholesale)
1. Effects of Group Boycott

· Injure boycott’s intended victim

· Injure competition by forcing victim to accept terms or drive out of business

· Injure innocent neutrals caught in the middle of secondary boycott

2. Pro-Competitive Justifications for Group Boycott

· Deter “free riders” or police “price-cutters” not adhering to industry custom
· Advance social, economic goals (i.e., agree to forego deceptive ads, high pressure tactics, or refuse to deal with polluting companies…)
3. Companies could try to structure group boycott and fall under labor union exemption by writing group boycotts into labor agreement (NFL).


b. Traditional Cases

	Fashion Originators’ Guild of America v. Federal Trade Commission (1941): The Fashion Originators’ Guild of America (FOGA) was formed to combat “style copying,” whereby the designs of its member designers and textile wholesalers were copied and sold at cheaper prices. FOGA performed a group boycott, where retailers throughout the country must sign an agreement not to carry the copied clothing or they could not carry FOGA garments. Notably, FOGA members comprised 38-60% of the market in women’s clothing, so those retailers that did not agree suffered loss of business. Further, FOGA instituted other policies unrelated to style copying, including prohibiting its members from retail advertising, regulating discounts, sales, participation in retail fashion shows, and sales to retailers who do business in residences. H: The FTC correctly concluded that FOGA’s practice constituted an unfair method of competition in violation of Section 3 of the Clayton Act and the Sherman Act. I: Group boycotts are per se illegal.


	Associated Press v. United States (1945): Associated Press has 1200 member newspapers. The by-laws allow any member of AP to share its story with any other member of AP. It also prohibits its members from selling news to non-members, and allows any AP member to block admission to a direct competitor. By forcing the competitor to join another press group, which is comprised by all 2nd-ranked dailies and does not cover some markets, the competitor is relegated to offering lower quality news. H: This is a per se illegal boycott because the inability to buy news from the largest news agency or its members could have a serious affect on competing newspapers. I: Adverse Effects of the Court’s Decision: If every paper can become a member of AP, there is a free-rider problem. If a paper can rely on getting its news from AP, it will stop producing news and create uniformity in news stories – fewer different perspectives. Therefore, the direct competitor benefits as much from the Washington Post’s stories as its does.


	Klor’s, Inc. v. Broadway-Hale Stores (1959): Klor’s and Broadway-Hale are two department stores that do business next to each other on Mission St. in San Francisco. Klor’s is a discount store and Broadway-Hale is an upscale department store. Broadway-Hale has told 10 appliance manufacturers that it will not buy their products if they sell to Klor’s. The 10 manufacturers agree among themselves not to sell to Klor’s. Klor’s alleges a violation of sections 1 and 2 of the Sherman Act. H: This is a group boycott and per se illegal under Sherman. I: This is the end of the major department stores trying to put the discount stores out of business.


	Silver v. NYSE (1963): Silver has a seat on the NYSE. The NYSE, a self-policing member organization, kicks him off, because he was stealing from his clients. Silver claims this is a group boycott in violation of Fashion Originator’s Guild. H: This is not an illegal group boycott. I: A boycott by a group is legal if, but only if, it is implemented in a way that complies with due process (i.e., there is a well-supported finding that the group is acting for a social reason, and not a non-competitive reason).


c. Modern Cases

Limited Per Se Rule Application: Applies only where the firms have market power. (NW Wholesale)

	Northwest Wholesale Stationers, Inc. v. Pacific Stationary & Printing Co. (1985): Pacific, a stationary supplier, was a member of Northwest Wholesale Stationers, a cooperative that acts as primary wholesaler for its retail members and gives discounts in the form of a percentage of the profits the coop makes each year. Pacific was kicked out of the coop for failure to notify of a change in stock ownership. Pacific brought suit claiming that the expulsion is a group boycott in violation of section 1 of Sherman. Holding: The Court retains the per se rule for group boycotts, but only where the group has market power (remanded). I: Limits NYSE to its facts.  (1) NYSE had market power. Without market power – which the Coop did not have – there is no Sherman violation. (2) NYSE self-regulated and therefore there were certain rules is MUST adhere to. The Coop was no self-regulatory.


	Rothery Storage & Van Co. v. Atlas Van Lines, Inc. (1986): Atlas, the 6th largest mover in the country, has agency agreements with 590 moving companies which perform its interstate moving business, forming an association. Due to deregulation of the moving business (turning a legal cartel into a competitive market), many of Atlas’s agents began free-riding on their contracts, earning their own interstate authority to move and undercutting Atlas’s prices while utilizing Atlas’s name and services. Atlas then severed its pooling arrangement and agency contracts with any carrier that persisted in handling its interstate carriage on its own account, as well as for Atlas. The agents who were cut off are suing here for a group boycott and vertical minimum price fixing in violation of Sherman 2. H: (1) Because Atlas doesn’t have market power (6% of the market), the boycott is not per se illegal under NW Wholesale. (2) The court rules that the vertical minimum price-fixing is a valid restraint because it was a restraint ancillary to a socially-beneficial business purpose. I: (1) This arrangement was efficient and good for consumers. This is efficient, allows companies to take advantage of economies of scale, and enables smaller movers to still operate as independent agents. (2) This Court gleans a shift in the Supreme Court’s antitrust analysis for vertical restraints, stating that the new law on vertical restraints is better dictated by BMI, NCAA and Pacific Stationary, which revised Addyston Pipe & Steel, finding that practices that have an ancillary effect of restraining trade are to be judged according to their purpose and effect.


d. Group Boycotting as Form of Political Protest

Socially-Motivated Group Boycotts: Group boycotts that are clearly done for political purposes, and not for economic gain, are valid under Sherman.
· EX: NAACP boycott of Denny’s for racial discrimination.

· However, so long as the competing firm has lower prices and the Guild will improve its profits as a result of the boycott, the judge is likely to draw the inference that the actions are actually motivated by greed and that the boycott is illegal. 

· EX: Manufacturer protest of firms that use child labor.
· Loophole: Manufacturers can use labor unions to organize and institute group boycotts because labor unions are exempt from Sherman.
	D.C. Superior Court Prosecutors Case: Prosecutors representing indigent clients boycotted in order to garner higher pay for their time – get a raise from $20 per hour to $35 per hour. H: The Court finds that because the economic motive was at least present in this case, it was per se illegal. I: Mixes public interest with economic self-interest concerns.


E. Horizontal Market Division (Territorial Allocation of Markets)

Summary: Horizontal Market Division is Per Se Illegal.
· Declared illegal in Timkin.
· Still per se illegal, though somewhat limited under BRG, to those situations were the violation is blatant (like Trenton Potteries).
· Rationale: Considered naked restraint of trade with no purpose except to stifle competition because (1) participants no longer compete; (2) it may lead to price-fixing because firms in designated areas enjoy monopoly status; (3) easier to enforce than other horizontal price-fixing cartels because hard for members of conspiracy to cheat without detection.

· Rule of Reason?: In Atlas Vans, the Circuit Court tried to argue Topco’s per se rule was de facto overruled in BMI and NCAA. BUT, the Supreme Court 4 years later cited Topco as supporting per se illegality in Palmer. 

a. Traditional Cases 

	Timken Roller Bearing Co. v. United States (1951): Defendant is charged with combining with British Timken and French Timken to restrain commerce by eliminating competition in the manufacture and sale of antifriction bearings on the world market. At the time, there were a lot of barriers to foreign direct investment and very high tariffs to international trade. In order to get around these barriers, you have to have a high number of native share-holders. On this model, Timken jointly-owned British and French Timkin with citizens of those countries. To avoid trade barriers, these firms could only sell within its own borders and to their colonies. H: The agreement assigning trade territory, fixing prices, protecting markets to eliminate outside competition, and restricting imports to and exports form the U.S., is illegal as a restraint of foreign trade under the Sherman Act. I: Horizontal allocation of markets is per se illegal.


	Copperweld Corp. v. Independence Tube Corp.: Overruled the Intra-Enterprise Conspiracy Doctrine in Timkin. “The coordinated activity between a parent and its wholly-owned subsidiary must be viewed as that of a single enterprise for purposes of Section 1 of the Sherman Act.”


b. Under the Per Se Rule

	United States v. Topco Associates, Inc. (1972): 25 independent grocery stores form a coop – purchasing, labeling, branding and advertising. Rules allow any member to veto a proposed new member or new store near existing member. Grocery stores comprise 1.5-16% of local market. H: This association’s practice is a horizontal allocation of markets and group boycott, and both are per se illegal. Pierce’s Analysis: It is impossible for Topco to do any harm to consumers. If anything, Topco stood to prevent to domination of a few large chains.


c. Modern Cases 

	See Rothery v. Atlas Moving: Circuit Court decision considers the old position that group boycotts and horizontal allocations of markets are per se illegal (see Topco and Sealy), as de facto overruled. The new law on vertical restraints is better dictated by BMI, NCAA and Pacific Stationary, which revised Addyston Pipe & Steel, finding that practices that have an ancillary effect of restraining trade are to be judged according to their purpose and effect.


	Jay Palmer v. BRG of Georgia, Inc. (1990): BRG of Georgia and HBJ were competitors in the provision of bar review courses in Georgia. In the early 1980s, both companies agreed not to compete with one another: BRG would get Georgia and HBJ would get the rest of the U.S. In return, HBJ would get $100 per student enrolled and 40% of all earnings above $350. After the plan went through, BRG’s prices increased from $150 to $400. Plaintiffs brought suit that this agreement was a violation of Section 1 of Sherman. H: This agreement is a horizontal allocation of territories and per se illegal under Topco. Because the defendants were former competitors and the agreement had the effect of raising prices, it has clear anticompetitive effects. I: Horizontal allocations of territory still per se illegal where the violation is blatant (like Trenton Potteries).


F. Horizontal Restraints in Special Contexts 

** Modified Rule of Reason applies to modern cases in all of the contexts below (professionals, health, sports and non-profits), because of the chance of public policy justifications.

a. Professional Conduct (Price-Fixing) 
Rehnquist is the hero of these cases: He believes that professional conduct can never be anticompetitive because of the high standards of professionals. He is the dissent in these cases.

Professional Defenses Offered: Safety/Public Welfare

· EX: (National Society of Professional Engineers) If a “lowest bidder” system were implemented, there would be unsafe structures all over the place.

· Problem: There are other bodies of law that offer resolution of this problem. (tort, building codes, contract law…)

· If we held that public health/safety were a justification for exception from the antitrust laws, attorneys could argue potentially every activity served a public benefit and should be exempt.

	Goldfarb v. Virginia State Bar (1975): The Bar Association had a rule that it would be unethical to charge less than a certain minimum price for designated services. H: The rule is per se illegal price fixing. I: The Court ruled for the first time on professionals using the antitrust laws.


	National Society of Professional Engineers v. United States (1978): Recasting the Rule of Reason, adopting a Focused Rule of Reason. Section 11(c) of the Code of Ethics for the National Society of Professional Engineers prohibits its members from discussing their fee until the prospective client has selected the engineer for a particular project. This is challenged as a restraint of trade in violation of Sherman Sec. 1. H: The Rule of Reason analysis is proper in this case; however, the practice is illegal under section 1 because it is an absolute ban on competitive bidding. No inquiry into the policy reasons or social benefit behind the practice is proper under the Rule of Reason. I: This case revives the Rule of Reason, but limits its inquiry ONLY into the impact of the practice on competitive conditions. (“Focused Rule of Reason”)


	Broadcast Music, Inc. (BMI) v. Columbia Broadcasting System, Inc. (1979): Vertical minimum price fixing. ASCAP and BMI are organizations comprising millions of copyrighted musical compositions. The organizations act as agents for the song-writers’ copyrights, by issuing non-exclusive blanket licenses, entitling the licensee the right to perform any and all of the compositions owned by the members, for a stated term. The fee is usually a percentage of total revenues or a flat dollar amount. CBS claims that ASCAP and BMI are unlawful monopolies, that the blanket licenses are illegal price fixing, an unlawful tying arrangement a concerted refusal to deal, and a misuse of copyrights. H: The blanket licenses should be examined under the Rule of Reason, its value toward economic efficiency weighed against any anticompetitive effect. I: Demonstrates a shift in the Court’s analysis toward economic efficiency as a means of determining competition. The Court adopts a Rule of Reason because of the fact that (1) this dealt with copyrights, (2) this issue had already been settled by consent decree, and (3) the arrangement was efficient and reduced transaction costs.  Stevens’s Dissent: There is a better arrangement that ASCAP could do without violating the antitrust laws. ASCAP and BMI could act as agents of the copyright holder, taking care of the initial contracting and monitoring. If this case arose today: Stevens would win because of developments since 1979 -- the advent of the internet and computers, keeping transaction costs down.


b. Health cases

Patients don’t sue individually in court: 
· Very expensive to sue.

· Difficult to put together a class action.

· Also, don’t care about doctor pricing, because the insurance companies pick up the tab.

McCarren-Ferguson Act: Federal government may not regulate insurance companies, only the states (state insurance commissioners). 

· Additionally, the antitrust laws do not apply to insurance companies. 

· Loose state regulation, unreachable by antitrust laws, leads to massive anticompetitive activity.
HYPOS:

1. 100 doctors form a partnership in which each agrees to charge the same fee.

· Partnership comprises a cross-section of practice areas.

· This looks like horizontal price fixing.

· BUT, this is not illegal because:

· A partnership is recognized as achieving efficiencies by sharing costs and combining talents of the partners.

· Also, partnerships still have to compete against each other.

· Partnership is not in violation of Sherman by horizontal price fixing.

2. 1750 doctors form partnership in which each charges the same fee.

· This creates a problem of market concentration, in violation of Sherman 2 (monopolizing or attempting to monopolize) and Clayton 7 (merger).

· This is violates antitrust laws for tending toward market concentration.
3. A corporation forms to provide medical services. It hires 100 doctors and charges the same fee for each.

· The 100 doctors comprise 5% of the medical services in the area.

· This poses no problem at all, because a corporation is able to have internal rules that doctors have the same fee, so long as they still compete with other firms.

· A corporation can provide medical services and set an internal price schedule for its services.
4. 100 doctors engage in collective bargaining with the corporation.

· This is OK, because there is a labor exemption to Sherman: Employees can bargain for their demands from their employers.

· Unions are exempt from antitrust laws.
5. Corporation hires 1750 doctors and charges the same schedule of fees for each of the doctors.

· 1750 doctors is 70% of the medical services market in the area.

· If the corporation got 70% of the market through natural growth, it’s OK.

· BUT, if the corporation got 70% through mergers, this should have been stopped by Clayton 7, and is currently illegal under Sherman 2.

· This is illegal as a monopoly under Sherman 2.

	Arizona v. Maricopa County Medical Society (1982): Defendant medical foundations operate as insurance administrators on behalf of doctors in Arizona (1,750: 70% of doctors in Miracopa County, AZ). As part of the policy, member practitioners must adhere to a fee schedule setting the maximum fees the doctors may charge. The State of Arizona challenges this practice (parens patrii) as an illegal price-fixing conspiracy under section 1 of Sherman. H: Arizona is entitled to summary judgment; the fee schedule is a per se violation of Sherman sec. 1 as horizontal maximum price fixing. I: Upholds per se rule against horizontal maximum price fixing.


c. Sports cases

Cases Analyzed Under Rule of Reason: Per se rule does not apply to the sports broadcasting market, because the product is competition itself (e.g., you need an elaborate set of rules to provide suspense, uncertainty, and some degree of parity.) (NCAA)
Failing Defense: Regulation necessary to protect attendance of live games.

· Consumer Choice: Consumers have a right to sit home or go to a game, and the NCAA cannot interfere with that.

Is the NFL 32 Competing Firms or a 32 Team Partnership?: The NFL is more of a partnership, but a very complicated one. 

· Each team has its own revenue from its games. 

· Plus there is revenue sharing for TV profits.

· And there is revenue sharing in general support of the League (think Steinbrenner signing huge checks to other baseball teams).

· It matters whether NFL is a partnership because if the NFL is treated as one entity, it would be a single firm controlling the professional football market.

· This has been often litigated with different results and no Supreme Court case.

Special Statutes: Professional athletics have special statutes that amend how antitrust laws apply to them.

· EX: The AFL and NFL merger. 

· If you convince the people that a merger is good for the sport by getting consumer support behind it, then you can get a special statute exception to Sherman and Clayton.

Labor Exemption:  Sports leagues may try to avoid antitrust regulation by loading terms into their labor provisions and triggering labor exemptions. (EX: Collective Bargaining Agreements).
	National Collegiate Athletic Association v. Board of Regents of the University of Oklahoma (1984): The NCAA promulgates rules and standards for college sports. It also regulated the ability of TV networks to televise football games, by fixing the price for the broadcasts and how/when the games were able to be broadcast. H: Per se rule does not apply to the sports broadcasting market, because the product is competition itself.  Under the Rule of Reason, the NCAA’s practice is a violation of section 1, because it curtails output, blunts the ability of member institutions to respond to consumer preference, and restricts the role of college athletics in national life. I: (1) First case in the modern period explicitly to apply the Rule of Reason analysis to a section 1 case and still find a violation. (2) One of the first cases in which an antitrust action is brought against a nonprofit organization.


	Clarett v. NFL: Clarrett, a college football player, challenged the NFL’s “years after graduation” restriction on playing in the League as a violation of antitrust laws. NFL’s Justifications: Protect the health of young, developing players; BUT, more likely they had this restriction to keep players in college to improve ability. H:  No antitrust violation, because this rule is part of the collective bargaining agreement (within the scope of the labor exemption) and therefore untouchable by antitrust laws. I: Illustrates use of collective bargaining agreement to get around antitrust laws.


d. Public Interest/University Cases

University’s Defense in Brown: Meetings/aid agreements were essential to furthering the public interest by ensuring their financial need resources are adequate to give aid to all deserved people.

	United States v. Brown University (1993): The Ivy League Overlap Group (Ivy League Schools plus MIT) agreed that (1) no one can get financial aid without demonstrated need; (2) agreed to meet regularly to set aid standards; (3) meet regularly to agree to a common amount that the individual has to pay. This has the traits of the classic price fixing cartel, because a person could not get more aid at one school than they could at another school – it would be the exact same. During the 1990s, all universities increased both tuition and financial aid substantially (more aid because it cost more to go to school). The Bush Administration brought suit under Sherman 1. H: The agreement is a price-fixing mechanism impeding the ordinary functioning of the market and thus requires justification of a pro-competitive virtue; but defendant MIT accomplished this by pointing out the rules’ enhancement of needy students’ consumer choice in a market not driven by profit motive. Thus, full rule of reason analysis required. 


G. Trade Association Cases

Rule of Reason Applies: Court usually evaluates price-reporting programs under the Rule of Reason to determine whether their “purpose and effect” are to restrain trade unreasonably.
Distinguishing Price Agreements from Information Sharing: The mere exchange of information does not itself require the recipients to follow a particular policy.
Type of Communication is the Distinguishing Factor in these Two Cases: 
· The info that went from the members to the trade association was the same in both cases – extremely detailed, firm-specific info about current and future prices.

· However, the information going from the association to the members was completely different.

· The information that American Column included was very detailed and disaggregate firm-specific information, identifying prices, sales lists and customers.

· Maple Flooring’s information had been aggregated by the trade association and did not identify the statistics of individual firms.

· Both Courts agree that information can have socially-beneficial effects, such as showing where there will be surpluses, but draw the line at where it enables price-fixing or cartelization.

a. Traditional Cases
	American Column & Lumber Co. v. U.S. (1921): 365 firms that account for 1/3 of hardwood production, form an association. The association collects from each member and disseminates to each member detailed, disaggregated, present & future information about prices and sales. Before it sent out, an economist analyzes the data and tells the members what it means. Association meets regularly, urges a “spirit of cooperation” (rather than the cut-throat environment of competition) and claims great success. Prices increased during this period. H: The association is illegal. I: This is still the law today. 


	Maple Flooring Manufacturers’ Assn. v. United States (1925): A trade association has 22 corporate members, half of which produce rough lumber, the other half of which use the lumber to manufacture wood flooring. There is evidence that there are many non-member manufacturers of wood flooring, and that defendants only own a small percentage of maple, beech and birch timber. The Association shares statistical information, average prices, shipping rates and also meets regularly. H: The sharing of trade information is a good business practice and in the public interest. It is not illegal, notably, because the information shared was not confidential and not too specific as to give the members any substantial advantage over non-members. Importantly, the prices were not uniform and they were not higher than non-members’ prices. 


b. Modern Cases
	National Society of Professional Engineers v. United States (1978): Section 11(c) of the Code of Ethics for the National Society of Professional Engineers prohibits its members from discussing their fee until the prospective client has selected the engineer for a particular project. This is challenged as a restraint of trade in violation of Sherman Sec. 1. H: The Rule of Reason analysis is proper in this case; however, the practice is illegal under section 1 because it is an absolute ban on competitive bidding. No inquiry into the policy reasons or social benefit behind the practice is proper under the Rule of Reason. I: This case revives the Rule of Reason, but limits its inquiry ONLY into the impact of the practice on competitive conditions. ( Truncated Rule of Reason)


	California Dental Ass’n v. FTC (1999): Trade association adopts an ethical rule in which they prohibit misleading advertising, and lists types of advertising that it would consider misleading – advertising as to price and quality must include full context and comparison of this claim. FTC says that all the association is doing is restraining advertising through the back door. H: Majority upholds the practice, reversing and remanding the FTC decision.  Professional Context: The professional context at issue contributes to reversing the decision – had this been the vitrius pottery or cardboard box industry, Pierce has no doubt that the court would have struck down the practice. Dissent: Finds that the practice is a violation of Sherman. Creates Quick Look Rule of Reason Test. 
1. What is the restraint at issue?

2. What are its likely anticompetitive effects?

3. Are there off-setting pro-competitive justifications?

4. Do defendants have enough market power to make a difference?


VIII. Sherman § 1: Vertical Restraints 

	Manufacturer ( Distributor ( Wholesaler ( Retailer ( Consumer


	Modern Rule: The “Truncated” Rule of Reason governs ALL vertical restraints, except minimum vertical price-fixing (RPM), which remains governed by a limited per se rule, under Business Electronics.


	Vertical Allocation of Markets/Vertical Price-Fixing Precedent: 

· Dr. Miles Medical: (1911) Contracts with dealers to implement vertical minimum price-fixing are per se illegal, but OK if through agents on consignment.
· Colgate: (1919) Overrules Dr. Miles by saying that vertical minimum price fixing is illegal only when there is a contract.
· Unilateral vertical minimum price-fixing is OK because this is unilateral imposition of the price-fixing regime (e.g. you can’t sell for less than $1 or we won’t sell to you anymore) – not a contract.
· Park Davis: (1960) Overruled Colgate -- Unilateral vertical minimum price fixing plus communication is an illegal contract.
· Union Oil: (1964) Escape clause of Dr. Miles eliminated -- Agencies and consignments are illegal. Vertical Minimum Price Fixing is made functionally illegal.
· White Motors: (1963) 3 Justice Dissent: Vertical allocation of markets and vertical minimum price fixing have the same effects – ways of eliminating competition among the distributors. The majority holds that vertical allocation of territories are OK.
· Schwinn: (1967) Vertical allocation of territories, like vertical minimum price fixing, is per se illegal. 
· Sylvania: (1977) Overrules Schwinn. Vertical allocation of territories is OK.

· Under this reasoning, vertical minimum price fixing would also be per se illegal, overruling Dr. Miles (see White’s dissenting opinion).

· Monsanto (1984): Vertical allocation of markets is legal when this case is considered because Sylavania overruled Schwinn.

· Modified the burden of proof from Parke Davis, because more than mere communication is required. Now need evidence that defendants “had a conscious commitment to a common scheme designed to achieve an unlawful objective.”

· Business Electronics (1988): A vertical price restraint is not per se illegal under section 1 of Sherman unless it includes some agreement to set prices or price levels.


A. Vertical Minimum Price-Fixing
** See also Vertical Allocation of Markets for similar reasoning.

Vertical Minimum Price-Fixing: Where a manufacturer tells a wholesaler or retailer the minimum prices which may be charged for the manufacturer’s products.

	Modern Law: Narrow Per Se Rule Applies to Vertical Minimum Price Fixing.
· An owner of goods, or its agent, may set prices or other terms under which its goods are sold. (Dr. Miles, Sylvania, GE, Business Electonics).
· See above table for evolution of per se illegality of vertical minimum price fixing and its relationship to Vertical Allocation of Markets.


	Unilateral Refusals to Deal:

· Colgate Rule: (No Agreement) Absent any purpose to create or maintain a monopoly, the Act does not restrict the right of a manufacturer to exercise his own independent discretion as to parties with whom he will deal.

· Announcement of intention to fix prices, without formal agreement, is permissible.

· Upheld in Monsanto and extended in Business Electronics.
· Modern Rule (Business Electronics): Without a common understanding about specific prices or price-levels to be charged, an agreement to terminate a dealer creates no greater competitive risk than an agreement to impose vertical non-price restraints.
· Limits the Per Se Rule in Dr. Miles to specific agreements to fix prices.
· Recognizes the blurred distinction between price and non-price restraints.


Why would a manufacturer engage in vertical minimum price fixing: To protect retailers from free-riders. 
· To encourage retailers to invest resources into selling your product – such as elegant showrooms and educated salespeople. 

· Free-riders (such as discount houses) may give neither of these and sell at below recommended price. Therefore, consumer shop at the elegant stores, but purchase at the discount houses. Manufacturers want to dissuade this behavior.
· Promotes inter-brand competition.

Anti-Competitive Effects of Vertical Price-Fixing: 

· Curtain intra-brand competition.

· May be disguised horizontal price-fixing scheme by retailers who force manufacturers to fix minimum prices (Sylvania)

· May facilitate manufacturer ability to practice price discrimination.
a. Early Cases

	Dr. Miles Medical Company v. John D. Park & Sons Company (1911): Dr. Miles, producer of pharmaceuticals, enters into contracts with a number of wholesalers and retailers, where they must agree to sell Dr. Miles products for no less than a certain amount. A retailer, not in a contract with Dr. Miles, gets a number of Dr. Miles drugs from a contracted wholesaler, and then began selling the drugs for less than the contracted minimum price. H: Vertical minimum price-fixing contracts are illegal under the Sherman Act. However, a producer, like Dr. Miles, can do the same thing if it is the one making the sale (or agents who never take title: consignment). It just can’t set the price that others sell at. I: Illustrates situation that existed for 100 years, where the Supreme Court had a set of lawyers that did not understand how markets work. They drew a legal distinction between two practices that had the same effect (vertical allocation of markets and vertical minimum price-fixing).


	United States v. Colgate & Co. (1919): Defendant circulated lists to its dealers stating the uniform prices to be charged and consequences of not adhering to the prices. Government brought suit alleging charge of uniform process throughout the U.S. H: The Court found that as there was no contract between Colgate and its dealers, Colgate had only done what any firm may do: use independent discretion as to parties with whom it will deal, and announce in advance under what conditions it will refuse to sell. I: The Colgate Rule: Unilateral vertical minimum price-fixing is not a violation of the Sherman Act, because there is no contract.

      Vertical Minimum Price-Fixing Law as of 1919: If you have vertical minimum price-fixing through contracts with your dealers, then that is a per se violation of the Sherman Act. However, if you have an at-will contract with dealers, and you unilaterally send out lists of demands, a failure to comply with which will terminate the contract, then there is no violation.

     There are now three ways to get around the Sherman Act with vertical price-fixing:

1. Create own retail outlet

2. Deal through an agent

3. Make unilateral demands


b. 1960s Cases

	United States v. Parke, Davis & Co. (1960): Parke Davis, a pharmaceutical manufacturer, set suggested minimum prices for its wholesalers and retailers in the Washington and Richmond area. Though it announced a policy of refusing to deal with firms that sell below the suggested minimum price, when retailers began advertising this below-minimum price, it enlisted the wholesalers to agree not to supply the retailers that sold at the lower price. This created an oral contract. Dart Drugs, a retailer, brought this to the attention of the DoJ, which charges a violation of Sections 1 and 3 of Sherman. H: Because Parke Davis communicated with its wholesalers and retailers when it found that they were violating the minimum price-fixing standards – basically trying to get them into compliance – this created a contract and is thus governed by Dr. Miles, and not Colgate. I: Overruled Colgate -- Unilateral vertical minimum price fixing PLUS communication is an illegal contract. ** Indistinguishable from the facts of Colgate, except the plaintiff establishes that there were some communications that took place between the retailer and the manufacturer in the process of implementing its price-fixing regime.


	Simpson v. Union Oil Co. of California (1964): Union Oil entered into “consignment agreements” with retailers, such as Plaintiff Simpson, whereby it fixed the price it wished the retailer to sell at and the retailer would receive a small commission. When Simpson charged less than the price required by Union Oil, Union Oil cut-off supply and withdrew from the consignment agreement. H: These are “so-called agents” in “so-called consignment agreements.” Union Oil is just exploiting the Dr. Miles exception. The “consignment agreement” is an agreement coercively employed, to achieve retail price maintenance and is therefore illegal under Sherman. I: By Simpson, all of the distinctions that the Court made had the effect of rendering prior case law obsolete – practically making vertical minimum price-fixing  per se illegal.


c. Modern Cases

	Broadcast Music, Inc. v. Columbia Broadcasting System, Inc. (1979): Vertical minimum price fixing. ASCAP and BMI are organizations comprising millions of copyrighted musical compositions. The organizations act as agents for the song-writers’ copyrights, by issuing non-exclusive blanket licenses, entitling the licensee the right to perform any and all of the compositions owned by the members, for a stated term. The fee is usually a percentage of total revenues or a flat dollar amount. CBS claims that ASCAP and BMI are unlawful monopolies, that the blanket licenses are illegal price fixing, an unlawful tying arrangement a concerted refusal to deal, and a misuse of copyrights. H: The blanket licenses should be examined under the Rule of Reason, its value toward economic efficiency weighed against any anticompetitive effect. I: Demonstrates a shift in the Court’s analysis toward economic efficiency as a means of determining competition. The Court adopts a Rule of Reason because of the fact that (1) this dealt with copyrights, (2) this issue had already been settled by consent decree, and (3) the arrangement was efficient and reduced transaction costs.  Stevens’s Dissent: There is a better arrangement that ASCAP could do without violating the antitrust laws. ASCAP and BMI could act as agents of the copyright holder, taking care of the initial contracting and monitoring. If this case arose today: Stevens would win because of developments since 1979 -- the advent of the internet and computers, keeping transaction costs down.


	Monsanto Co. v. Spray-Rite Service Corp. (1984) : Monsanto is a large chemical manufacturer, that controls 15% of the corn herbicide market and 3% of the soybean herbicide market. Plaintiff Spray-Rite is a family-run business that operates as a discount retailer of agricultural chemicals. It is the 10th largest of 100 distributors of Monsanto’s corn herbicide and 16% of its sales were Monsanto products. In 1967, Monsanto instituted a new program whereby it would renew its dealerships yearly, considering a series of factors – including capability of salesmen and exploitation of the geographic market – prior to granting the dealership. Additionally, it implemented unilateral vertical minimum price fixing, in order to protect its business from free-riders and encourage quality salesmanship. Plaintiff’s discount dealership with Monsanto was revoked in 1968. Plaintiff claims that Monsanto and some of its dealerships conspired to fix the prices of Monsanto herbicide, in violation of Sherman 1. H: Monsanto is in violation of Sherman 1.There is substantial evidence that Monsanto and some of its dealers conspired to raise prices, and specifically, that Spray-Rite was the victim of this arrangement by failing to comply. I:  Modifies Parke Davis by requiring more than mere communication, and holding that the antitrust plaintiff should present direct or circumstantial evidence that reasonably tends to prove that the manufacturer and others “had a conscious commitment to a common scheme designed to achieve an unlawful objective.”


	Business Electronics Corp. v. Sharp Electronics Corp. (1988): In 1968, petitioner Business Electronics was the exclusive retailer of Sharp business calculators in Houston. In 1972, respondent Hartwell was also permitted to sell for Sharp. Sharp published non-binding suggested minimum retail prices, and both retailers often sold below these prices, and Business Electronics more often sold below Hartwell’s prices (intra-brand competition). In June 1973, Hartwell threatened to terminate its dealership unless Sharp cut off its relationship with Business Electronics. The next month, Sharp terminated its relationship with Business Electronics. Business Electronics brought suit against Sharp and Hartwell claiming that they had conspired to terminate it, and that this conspiracy was illegal under Sherman 1. H: This agreement contained no agreement on resale price or price level; therefore, it cannot be a per se illegal vertical arrangement in restraint of trade. I: A vertical restraint is not per se illegal under section 1 of Sherman unless it includes some agreement to set prices or price levels.


B. Vertical Maximum Price Fixing 

Vertical Maximum Price Fixing is Considered Under the Rule of Reason, as of 1997: State Oil v. Kahn.

· Per Se Illegal From 1951-1997. (Albrecht) Syllogism: Because horizontal minimum price fixing and horizontal maximum price fixing are per se illegal, and vertical maximum price fixing looks like its horizontal counterpart and can have the same effects, it is per se illegal also.

Beneficial Effects: To prevent delivery people/dealers who have territorial monopolies through vertical allocation of markets from exercising monopoly power.

	OVERRULED:

Albrecht v. Herald Co. (1968): Herald Co. publishes a morning newspaper in St. Louis whereby carriers buy the papers wholesale and deliver them in 172 routes. Carriers have exclusive territories, but they also are subject to termination if prices exceed the suggested maximum. Petitioner Albrecht sold above the maximum, Herald Co. auctioned the rights to the route to Kroner, on the understanding that if Albrecht sold at the lower price, he would lose his rights. H:  The combination formed by Herald Co., Milne (PR agency) and Kroner (purchaser of rights to area 99) is a maximum resale price-fixing arrangement per se illegal under section 1 of Sherman. I: 
Pierece’s Commentary: Astonishingly stupid decision because it protects monopolies and finds per se illegal the activities the firm created to prevent monopoly power.


	State Oil Co. v. Khan (1997): Plaintiff leased and operated a gas station from State Oil. As part of the supply agreement, plaintiff contracted that it would sell the oil at State’s suggested retail price, less a margin of 3.25 cents per gallon. Plaintiff also promised not to sell the gas for more than the suggested price, or the additional profits would be refunded to State. When plaintiff fell behind on lease payments, a receiver took over the gas station but was not bound to State’s price restrictions, so he was able to turn a profit above the 3.25 cent margin. Plaintiff claims that the maximum price restriction was a violation of Sherman 1. H: The case should be remanded to the Court of Appeals for further analysis under the Rule of Reason. I: OVERRULES Albrecht v. Herald. Vertical maximum price fixing is no longer per se illegal because there is no economic justification for it. The rule of reason now applies to vertical maximum price fixing.


C. Vertical Territorial Allocation Cases

	Modern Law: Rule of Reason applies. (Sylvania)
· Criteria for determining reasonableness (gleaned from Sylvania)

1. Market Power: Is the arrangement likely to have a “permanent effect” on inter-brand competition?

2. Benefits: Does the restraint have “redeeming virtues?”


Benefits of Vertical Territorial Allocation: 

· Encourages dealers to invest in advertising and quality customer service.
· Facilitates Market-Penetration: Enables firms to enter without having to worry about competing with firms selling the same product. 
· Prevents free-riding: Not allow discounters to sacrifice knowledgeable sales people, advertising, equipped showrooms for lower price.
· To protect your dealers who are engaging in expensive promotion of your product by deterring free riders who do not wish to involve the product development you want, you can do this through vertical minimum price-fixing as well as vertical allocation of markets.
· To prevent distributors from selling only in the most-densely populated areas. (Albrecht)
· Most efficient means of delivery (think of a grid – each person has a small square, rather than having to cover the whole area).
Court Less Concerned with Inter-Brand Competition than Intra-Brand Competition: Vertical restraints are designed to promote intra-brand competition, and the Courts have found this permissible under the Rule of Reason. (Sylvania)

· Inter-Brand: Competition between different manufacturers of similar products. (BAD) (EX: competition among dealers of all TVs)

· Vertical allocation of territories increases inter-brand competition because it improves the quality of salesmanship that the TVs are given (think fancy showroom).
· Intra-Brand: Competition between dealers of the same product. (GOOD) (EX: TVs in Business Electronics, Sylvania)

· Vertical allocation of territories in these circumstances decreases competition such that the Sylvania TVs do not compete within the same territory.
· Courts not so concerned about reduced intra-brand competition because of the benefits yielded from inter-brand competition.
a. Traditional Cases

	White Motor Co. v. United States (1963): Defendant manufacturer sells trucks to distributors, dealers and large users. It has 1% of the market. It limits/allocates the territory in which dealers and distributors may sell the manufacturer’s trucks. It also does not allow dealers to attempt to make government or fleet sales, without getting the express permission of White. Plaintiff claims the clause restricting territory is per se violations of section 1 and 3 of Sherman.  H: No per se violation of Sherman because this is a new issue and vertical territorial allocation may have beneficial economic effects. I: Vertical minimum price fixing is per se illegal, but vertical allocation of markets is not per se illegal. What’s Really Going On: If you want to protect your dealers from free riding and encourage the dealers to do expensive product promotion and development, then you have to protect them from free-riders. Since the court has ruled vertical minimum price fixing is per se illegal, White is able to accomplish the same thing through vertical allocation of markets. 


	OVERRULED:

United States v. Arnold Schwinn & Co. (1967): Schwinn sold bikes. Between 1951 and 1961 its market share dropped from 22.5% to 12.8%. To combat this reduction in sales, it changed its business practices: Reduced dealers from 15,000 to 5,000 dealers, required high-quality support, and imposed territorial restrictions on each of the dealers. H: This has the similar effect as vertical minimum price fixing. Vertical minimum price fixing is per se illegal, and therefore vertical allocation of markets is per se illegal. I: (1) One of two cases in antitrust law that has been overruled; (2) Court Returns to the Old Rule that where Schwinn does this practice through agents, it is OK, but it is an illegal practice where the practice is implemented through dealers.


	OVERRULED:

Albrecht v. Herald Co. (1968): Herald Co. publishes a morning newspaper in St. Louis whereby carriers buy the papers wholesale and deliver them in 172 routes. Carriers have exclusive territories, but they also are subject to termination if prices exceed the suggested maximum. Petitioner Albrecht sold above the maximum, Herald Co. auctioned the rights to the route to Kroner, on the understanding that if Albrecht sold at the lower price, he would lose his rights. H:  The combination formed by Herald Co., Milne (PR agency) and Kroner (purchaser of rights to area 99) is a maximum resale price-fixing arrangement per se illegal under section 1 of Sherman. I: 
Pierece’s Commentary: Astonishingly stupid decision because it protects monopolies and finds per se illegal the activities the firm created to prevent monopoly power.


b. Modern Cases

** Vertical Allocation of Markets governed by the Rule of Reason. (Sylvania) 

	Continental T.V., Inc. v. GTE Sylvania Inc. (1977): Sylvania’s market share had decreased from being substantial, to about 1%. To counter this, it came up with a plan whereby it decreased its number of retailers to increase the quality of its salesmanship. It thus distributed its TVs to franchised dealers that can only sell the TVs from their stores and only in regions prescribed by Sylvania (intra-brand) – though the franchisees do not have exclusive territories. Continental was such a franchisee, and when Sylvania licensed another franchisee within a mile of its store, Continental objected then sought to open a new store in Sacramento. Sylvania denied the right of Continental to sell its TVs in Sacramento, but it decided to make the move anyway. Sylvania then cancelled its franchising agreement and sought collection of unpaid payments. Continental claims the franchise restriction on where a dealer can sell violates Sherman sec. 1. H: Applying the rule of reason, the Court found that the vertical allocation of markets is not illegal because it does not have demonstrated potential for competitive harm. I: (1) OVERRULES SYLVANIA. Applies rule of reason analysis, making territorial allocation OK. (2) Makes distinction between inter-brand and intra-brand competition.


IX. Tying Arrangements

Tying Arrangements: The sale of one product (the tied product) is dependant on the sale of another product (the tying product). 
Applicable Law: 

· Section 3 of Clayton applies to tying of goods.
· Section 1 of Sherman applies to tying of goods and services.
Summary: Per Se Rule Applies, but Courts Moving Toward Truncated Rule of Reason 
· Traditionally, Per Se Illegal under International Salt. 

· Modern Courts Lean to a Modified Rule of Reason. (Kodak; Microsoft)

· Major Metropolitan Statistical Areas (MMSA): Most common geographical area in determining relevant geographical market.
· Cons of Tying: When you tie one product to another product, you increase the barriers to entry in both markets. 
· Where a company must compete with tying arrangements, it may have to enter both markets simultaneously.
· BUT, it is quite a challenge to figure out when there is any anticompetitive effect of tying, or what factual basis you would need. 
· Pros: (Microsoft; Jerrold; McDonald’s)
· Efficient.
· Selling as a single product protects the good will of the seller.

· Increases intra-brand competition.

· Increases economies of scale

· Greater output, with lower prices to consumers.

· Tying is Illegal Under Both Sherman Act § 1 and Clayton 3: Northern Pacific Railway holds that tying is illegal under Sherman 1 as well as Clayton 3 (International Salt).

	Three Elements of a Per Se Tying Violation (Majority in Jefferson Parish; Kodak): 

1. The tying and tied goods are separate products;

· Separate Demand Test: To be separate products, there must be sufficient demand so that it is efficient for the firm to sell the products separately.

· One multi-component good can become two separate goods with improvement in technology (Jerrold Electronics).

· Every fast food franchise is a single product (McDonald’s).

2. The defendant has market power in the tying product market;

· Requisite market power is whatever is required to “force a purchaser to do something he would not do in a competitive market.” (Jefferson Parish)
· Market dominance or monopoly power is not necessary where the single seller has the ability to raise prices and restrict output. (Fortner II)
· Market power may result from transaction costs related to imperfect information. (Kodak)
· Sufficient market power may be “inferred from the tying product’s desirability to consumers or from uniqueness in its attributes. “ Loews; International Salt (patent, copyright), Northern Pacific (land).
· Market dominance is the proper measure of market power. (Times Picayune)

3. By tying, is defendant substantially likely to obtain market power with respect to the tied product?
· Don’t need to prove market dominance, so long as the tying arrangement is a “not insubstantial amount of commerce.” (Northern Pacific Railway)  
Fourth Element/Rule of Reason Adopted by Concurrence in Jefferson Parish, Dissent in Kodak & Microsoft Court
4. Efficiency
· Plurality (O’Connor and 3 concurring justices) in Jefferson Parrish encourages a Rule of Reason analysis.
· There should be a wider “single product” safe harbor where the “economic advantages of joint packaging are substantial.” 


	Rule of Reason Analysis: Applies to cases involving technological integration (Microsoft)

· Microsoft encouraged Rule of Reason approach where it offset technological benefits against competitive harms.


Clayton Act § 3: Exclusive Dealing Contracts. Prohibits tying and exclusive contracts if they “substantially lessen competition or may tend toward monopoly.”

· Exclusive dealing contracts (similar to requirements contracts) are common and perfectly legal except in the situation of monopolies, where a firm that has exclusive dealing contracts with many other firms substantially lessens competition of decreasing the ability of competing firms to work with the same dealers.

· Applies only to goods.
· § 1 of FTC Act applies to Services.
Another Instance of Ramsey Pricing: (See also United Shoe) International Salt’s low-priced leases for the machines and high-cost for the salt is a means of decreasing barriers to use of the machines, with a usage price that is higher for those who use the machines the most.

· The activity is socially beneficial because it charges different prices based on what people are willing to pay.

a. Tying Cases

	International Salt Co. v. United States (1947): International Salt, the nation’s largest producer of salt used for industrial purposes, leases its machines on the condition that the lessee agrees to use only salt provided by International Salt in the machine (“tying” clause). H: The lease provision restricting use of salt to that provided by International Salt is illegal under Clayton § 3, as a restraint of trade that forecloses competitors from entering the market and tends toward monopoly. I: (1) Any tying of one product to another product is per se illegal under Clayton Section 3; (2) Illustrates Ramsey Pricing; (3) This could also be seen as a means of quality control, ensuring that only high-grade salt is used in International Salt’s machinery. The manufacturer risks high maintenance costs and a declining reputation if the machines break down regularly. The standard counter-argument to this is that all International Salt had to do was specify the minimum quality of the salt that must be used by the machine.


	Times-Piscayune Publishing Co. v. United States (1953): The New Orleans Times-Picayune owns both the morning and afternoon. There is a separate competitor that operates only in the afternoon paper. Times-Picayune requires any company that takes out an ad in the morning paper to take out an ad in the afternoon paper. The purpose of this is basically to put the competitor out of business. H: There is only one product here – an advertisement, be it in the morning or afternoon paper – and there can only be tying where there are two products. Thus, there is no tying. I: Distinguishes itself from International Salt, because it found that there was only one product: the advertisements. Adds the requirement of market dominance to the per se test for tying arrangements


	United States v. Jerrold Electronics (1960): Jerrold Electronics makes two products: a master TV antenna and the signal booster. The antenna was of very high quality, but the signal booster was not. Jerrold only sold the two as a package. The government brought suit stating that this was illegal as a tying arrangement. H: Initially, it was fine to tie the sales together because they were basically part of the same product. But as technology improved, the two products should be sold separately so that consumers can choose which antenna and signal booster they want. Thus, this was an illegal tying arrangement. I:  Illustrates how a multi-component product can evolve into two separate products as technology improves. (SEE Microsoft.) Problem: Judges are not well-positioned to determine the evolution of the market or how a product should be designed to make it compatible with competitive products.


	Northern Pacific Railway Co. v United States (1958): Northern Pacific was granted 40 million acres for land for construction of a railroad between Lake Superior and Puget Sound. When it sold or leased much of this land 80 years later, it did so with the inclusion of “preferential routing” clauses which required the lessee to ship all its products produced or manufactured on the land with Northern Pacific, provided the rates were equal to those of competing carriers. Evidence of the competitor’s rate would have to be presented to Northern Pacific, however, in order to get that rate. The government brought suit under Sherman § 1, that the preferential treatment clauses were unlawful restraints of trade. H: The preferential treatment clauses are per se illegal as a tying arrangement under International Salt. I: Court says tying is just as illegal under Sherman as it is under Clayton. (Clayton Act doesn’t apply to this situation, since Clayton Act only applies to products – land and shipping rates aren’t products.) Shouldn’t have to prove market dominance, so long as the tying arrangement is a “not insubstantial amount of commerce” for “market dominance.” 


	United States v. Loew’s, Inc. (1962): Defendant motion picture distributors sell block packages of films to TV companies, which include both desirable and undesirable movies. The government claims that the requirement that the TV stations buy the undesirable films is a tying arrangement in violation of Section 1 of Sherman. H: The block booking of batches of movies to TV stations is an illegal tying agreement and violates Section 1 of Sherman. Because the film distributors have a trademark of their films – a legal monopoly to the tying product – this in itself demonstrates its “sufficient economic power.” I: Any firm that holds a copyright or patent has market power. What is really going on: Block booking is the only way to please people with different tastes.


	Fortner Enterprises, Inc. v. United States Steel Corp. (1969): U.S. Steel was trying to enter the housing market, so it offered below-market loans in exchange for the developer/borrower using their pre-fabricated homes as part of the development. Fortner took them up on this offer, and found that the quality was not very good. Brought suit for damages that this was an illegal tying arrangement. H: Illegal tying arrangement. I: This case marks the outer limits of tying law. (1) If there is a tying arrangement, then that shows economic power because the firm had power to enforce the tying condition. (2) The interstate commerce is not insubstantial because it was valued at $200,000 – don’t look at the relative market, but just whether the value is “not insubstantial.”

Fortner II (1977): H: Supreme Court finds that U.S. Steel did not have sufficient economic power in the money market and the case should be dismissed.


	Broadcast Music, Inc. v. Columbia Broadcasting System, Inc. (1979): Vertical minimum price fixing. ASCAP and BMI are organizations comprising millions of copyrighted musical compositions. The organizations act as agents for the song-writers’ copyrights, by issuing non-exclusive blanket licenses, entitling the licensee the right to perform any and all of the compositions owned by the members, for a stated term. The fee is usually a percentage of total revenues or a flat dollar amount. CBS claims that ASCAP and BMI are unlawful monopolies, that the blanket licenses are illegal price fixing, an unlawful tying arrangement a concerted refusal to deal, and a misuse of copyrights. H: The blanket licenses should be examined under the Rule of Reason, its value toward economic efficiency weighed against any anticompetitive effect. I: Demonstrates a shift in the Court’s analysis toward economic efficiency as a means of determining competition. The Court adopts a Rule of Reason because of the fact that (1) this dealt with copyrights, (2) this issue had already been settled by consent decree, and (3) the arrangement was efficient and reduced transaction costs.  Stevens’s Dissent: There is a better arrangement that ASCAP could do without violating the antitrust laws. ASCAP and BMI could act as agents of the copyright holder, taking care of the initial contracting and monitoring. If this case arose today: Stevens would win because of developments since 1979 -- the advent of the internet and computers, keeping transaction costs down.


Jefferson Parish v. Hyde (US 1984) (F: Hospital conditioned surgical care on purchase of anesthesiological services from an affiliated medical group) H: 3-justice plurality uphold per se rule and establish separate products test. 1) Whether one or two products involved does not turn on the “functional relation b/w them” and mere fact that one is “useless w/out the other” does not make them a single product for tying purposes. 2) Whether two products depends on whether sufficiently distinct demand for the tied product separate from the tying product (hospital services and anesthesiologists are distinct goods b/c patients could select specific anethesiologists and could be provided separately (still, no §1 violation b/c about 70% patients go to other hospitals besides Jefferson so no market power in tying product. BUT court’s implication that 30% is not enough market power is contrary to precedent?!). 
NB: 5 justices support per se rule but 4 justices (O’Connor + 3) urge abandoning per se rule for rule of reason efficiency safe harbor. 
Kodak v. Image Technical Services (1992) (F: Kodak tied sale of replacement parts for its photocopiers on repair services, foreclosing independent service organizations (ISO)). H: (6-3) Suggests a firm may be found to have market power over the aftermarket for parts and services for original equipment over which it has no market power (thus may be liable under per se rule). 1) Court bought argument that D had market power in tying product – it had 100% of replacement parts -- even though it had only 10% of copier equipment market b/c life-cycle pricing of complex durable equipment is difficult and costly – some buyers would pay supra-competitive prices rather than switch b/c lacked info, even though D’s service costs higher).  
Bad reasoning? 1) Court’s theory of “information asymmetries” -- seller knows more about product than buyer – applies to prescription drugs…but photocopiers!? 6-justice majority reasoned that some consumers are dumb (govt) – but in reality the info on life-cycle costs is usually available for most any durable good via third-party rating services and should not determine market power!!! 
Bad result?: suggests firms may be liable for creating aftermarkets in the first place – so firms will internalize service market from the start to avoid creating aftermarket of ISOs which could sue them if they later tried to shut down aftermarket. If you don’t create ISOs to begin w/ then you won’t be sued!  Cf. Aspen Skiing  
2) Case overlooks pro-competitive effects of internalizing service market: protects goodwill; quality control; can promote products. 

3) Scalia (dissent) argues it makes no sense to find “market power” in tied product merely based on a firm’s inherent control over unique parts for its own brand b/c virtually every firm dominates such an “aftermarket”: he advocates rule of reason.
NB: Lower courts have all distinguished Kodak and refused to follow its suggestion that a firm may be found to have market

Metrix Warehouse v. Daimler-Benz (4th 1987) 725 (held after Kodak that Mercedes-Benz can’t require dealers to buy replacement parts from it b/c Mercedes cars have “unique” qualities that give the company market power). BUT opposite result in 9th Cir. 
US v. Microsoft III (D.C. Appeals 2001) (F: History: 1) Microsoft I (1995) DOJ complaint of monopoly in OS market leads to consent decree 2) Microsoft II (1998) D not violating consent decree 3)  (2000) Dist. Crt found §1 and § 2 violations. 
H: (per curium of en banc) A. TYING Rule of reason – NOT per se rule – under § 1 should govern legality of tying in platform software market 1) distinguished precedent b/c technology different (but what about Jerrold Electronics??) 2) per se rule would bar, say, first firm to include starter motors in car and) fails to account for innovative and dynamic nature of platform software market in which tying promotes efficiencies (e.g. simplifies work of applications developers) and requiring unbundling of tie would have adverse impact on consumers!. Heeds warning from BMI that “easy labels do not always supply ready answers” and remands under rule of reason. 3) Cheat argument: court somehow reads Jefferson Parish to allow single product – no tie – if consumers helped.
Per curium: this was en banc and per curium so less likely to get cert to Supreme Court.
Role of states – shows states will act in parochial interests (DOJ joined by 19 states including Utah (Netscape, Sun))
Timing: what good is antitrust law in a case like this which takes 10-15 years?! See IBM
Limited holding: to facts – “nor should we be interpreted as setting a precedent for switching to the rule of reason every time the court ID’s an efficiency justification for tying.” 
Rule of reason (remand): 1) Ps must show conduct unreasonably restrained competition 2) Ps must show that net effect of D’s conduct was anti-competitive, balanced against pro-competitive justifications offered by D (D likely to win!) 
Remedy: Remands Jackson’s order (vertical divestiture) to split company in two b/c no hearing (browser + OS) (eliminates tie) (sweeping implications for product integration (cards-sound systems!) 

Other remedies: 1) horizontal divestiture: Std. Oil divide D into four firms and 4 OS (bad) 2) make D natural monopoly (bureaucratic takeover!) 3) Mandatory code-sharing (but this would require compensating D for its Intel Property and reduces incentives for D to improve its product) 4) Mandatory re-design to make Windows mere shell for anyone’s product (states sought but adverse effects?)  5) Conduct based (problem is difficult to enforce (requires constant monitoring) and too dynamic (easy for Ds to constantly circumvent): Bush administration chose conduct-based remedy (mixed results)
b. Requirements Contracts

Requirements Contracts: Per se illegal ONLY where the contracts cover a substantial part of the market (Standard Oil).

Requirements contracts are often socially-beneficial: Allows both buyers and sellers to be able to predict, in advance, what they can buy.
· In absence of requirements contracts, it is possible for either party to hold up the other party and prevent getting the product on time in order to get concessions from that other party. 

· Ensures that the buyer will be able to get the same standard of product every time, and that sellers know they are dealing with buyers who will not undermine its reputation for quality.

	Standard Oil of California v. United States (1949): Standard Oil controls 23% of the west coast gasoline market. It sells half its gas through company-owned stations, and half through independently-owned stations with whom it has requirements contracts. All its competitors in this region also used these requirements contracts (industry custom). H: This requirements contract is illegal, but not all requirements contracts are per se illegal. The Court inferred that the probable effect of the contracts was to substantially lessen competition and tend to create a monopoly in violation of Section 3 of the Clayton Act. I: Rejects per se rule against requirements contracts, but holds the activity illegal because it involves a “substantial share of market.” Thus, the Court adopts the more specific per se rule that anytime requirements contracts cover a substantial part of the market, they are per se illegal. Douglas’s Dissent: The majority’s holding is going to result in Standard Oil purchasing all of the independently-owned companies and selling all of its gas through its own stations, because it won’t let independents sell its gas along any other type of gas. This is exactly what did happen.


c. Fast Food Cases and Tying in the Circuit Courts

	Susser v. Carvel Corporation (1964): In order to have a Carvel ice cream franchise, you have to use its ice cream and logo. H: This is not an illegal tying arrangement because Carvel only has 1% of the ice cream market.


	Siegel v. Chicken Delight, Inc. (1971): Chicken Delight has 25% of the chicken fast food market. In order to have a franchise, you have to buy all the food, oil and fryers from the company. H: This is an illegal tying arrangement because Chicken Delight controls a substantial part of the market.


** Above two cases illustrate importance of market power.

	Principe v. McDonald’s Corp. (1980): McDonald’s has a huge percentage of the market and everything is tied together and standardized. H: This is not an illegal tying arrangement because every franchise is a single product. I: Creates the clear rule that every franchise is a single product. There was an essential need to create a clear rule for franchises, since they are socially beneficial in creating consistency and convenience in the availability and quality of food.


X. Oligopolies 

Oligopoly: Relatively few firms control a relatively large portion of market, cartelization is easier.
· Marked by Interdependence: Different from competitors or monopolists because oligopoly firms consider the reactions of their few large competitors before setting output and prices.
· Firms try to achieve advantage through indirect price-cutting (improved quality, credit terms, delivery service), but these efforts are limited by parallel activities of competing firms.
· When firms stop guessing about behavior and start talking, they form a cartel.
Concerns with Oligopolies: Oligopoly markets do not perform as well as larger, more diverse markets.

· May be illegal price-fixing going on.

· Leads to parallel patterns of behavior, not giving the benefits of robust competition (high quality, innovation, competitive pricing…).

	Market STRUCTURE Likely to Indicate and Illegal Oligopoly:

· Concentrated Market of sellers and a lack of a fringe market of small firms.
· High Homogeneity: Products of high homogeneity (fungible goods) are easier to cartelize. (EX: natural gas, fungible products… v. products of high heterogeneity, such as car manufacturers.
· Inelastic demand for product:  The extent to which a change in price produces an increase or decrease in quantity demand.
· A highly-priced elastic market is where a 10% price increase would result in a 100% decrease in demand. (producer loses money)
· Highly priced inelastic demand enables a producer to increase the price and still maintain the same amount of demand (this is a market ripe for cartelization).
· High Barriers to Entry.


	TACTICS Which May Be Used by Oligopolies to Collude:

· Information sharing

· Advanced publication of prices: While this can be socially-beneficial, what largely determines whether this is a means of price fixing is the size of the industry (number of firms)
· Industry-wide resale price maintenance (vertical minimum price-fixing): If only three firms make a certain product and each limits what others can sell their products for, the suggests the possibility of a horizontal price-fixing regime.
· Fixed Relative Market Share

· Price Discrimination

· Conscious Parallelism: Significant parallel price and output changes not related to changes in cost.


	United States v. Penn-Olin Chemical Co. (1964): Pennsalt and Olin entered into a joint venture -- Penn-Olin -- to produce and sell sodium chlorate in the southeastern United States. Pennsalt, which solely produces and manufactures chemicals across the U.S., would operate the Penn-Olin plant. Meanwhile, Olin, a large diversified corporation that produces, among other things, bleached paper employing sodium chlorate, would be responsible for selling Penn-Olin’s products. Where there was an oligopoly in this market, Penn-Olin was able to gain 27.6% of the market share. (This is good for the market – increasing competition.) The Government claims this joint venture us a violation of section 7 of Clayton and section 1 of Sherman. H: Joint ventures are subject to the regulation of Section 7, under analysis similar to that of mergers. Because the district court did not perform an analysis under Section 7, the case is remanded. I: Illustrates “potential entrant.”


XI. Sherman § 2: Monopolization

A. Monopolies

	Two Things Must Be Proven to Show Section 2 Monopoly Violation:

1. Need to prove that the firm has monopoly market power in the relevant market. (Alcoa)
· Must have power to sustain supra-competitive prices or exclude competition.
· Relevant product market; AND

· Though percentage required is debatable, economists believe it depends on the price elasticity demand for the product. 

· Shown by Degree of Substitutability: Are the products similar in price and interchangeable in their use (does not have to be interchangeable in all uses, EX: 50% in Alcoa)?
· Interchangeability in the purposes for which they were produced. 

· Determined through consideration of price, use and qualities. (Du Pont)

· Quality Interchangeability (Debate in Brown Shoe)

· Cross-Elasticity of Demand: Buyers’ Response to Price Increases. 
· EX: Price of Prius goes up 10%. 5% of the people who would have bought the Prius decide not to buy and buy other cars. 
· If no one switches, then we know that the Prius and other cars are not in the same market.
· High cross-elasticity of demand: Reasonably interchangeable.
· Low cross-elasticity of demand: Not reasonably interchangeable.

· Relevant geographic market.

· Determined by the ease and cost of transportation.
· How far will you travel to buy the product?

· Consider transportation costs, current sales and buying practices.

· Usually it’s the Standard Metropolitan Statistical Area (SMSA).

· DOJ Guidelines: Geographic market is the smallest in which a hypothetical monopolist would be able to sustain “small but significant non-transitory” increase in price. 

· Evaluate the firm’s relative market power.
· Market share = defendant’s output divided by total production or sales in the geographic area.

· A large market share creates inference of market power.

· Alcoa: 90% + exclusionary conduct.

· United Shoe (75-95%) and Grinnell (75%)  is enough, without more, to show monopoly.

· Other factors which indicate the ability to raise prices and restrict output:

· Barriers to entry

· Size and stability of market over time.

· Number of competitors

· Market trends

2. The firm willfully acquired or maintained that market power through exclusionary CONDUCT (as opposed to growth development as a consequence of a superior product, business acumen, or historic accident).
· Traditional Rule: Abuse of market power is evidenced by trade practices that would violate § 2 if adopted by two parties acting jointly. (Standard Oil; American Tobacco)
· Practices that do not alone violate antitrust laws may violate Sherman 2 where there is substantial market power. (Alcoa and United Shoe).
· The court has since moved to a more permissive approach weighing the amount/type of exclusionary conduct.
· Types of Exclusionary Behavior: (Microsoft).
· Exclusive Dealing Contracts (Microsoft).
· Threats (Microsoft).
· Predatory Pricing 
· Denial of Access to Essential Facilities (Aspen)
· Product Innovation (Microsoft; Kodak).
· Vertical Agreements
· Refusals to Deal (Courts struggle with when refusals to deal violate Sherman 2)
· Refusals to deal are OK unless there is intent to monopolize. (Colgate)
· Monopolist’s refusal to deal is OK only if there are legitimate competitive reasons. (Aspen Ski)
· Essential Facilities Doctrine: (Rarely applied) Must show that the monopolist controls the facility, the facility is necessary, and the competitor can’t get access otherwise. (Trinko) 
· See also Microsoft 4-Part Guidelines (BELOW)


	Microsoft’s Four Principles for Distinguishing Between Exclusionary and Competitive Conduct:

1. Exclusionary acts “harm the competitive process and thereby harm consumers. In contrast, harm to one or more competitors will not suffice.”

2. The plaintiff “must demonstrate that the monopolist’s conduct indeed has the requisite anticompetitive effect.”

3. “A plaintiff successful establishes a prima facie case under § 2 by demonstrating anticompetitive effect, then the monopolist may proffer a ‘pro-competitive justification’ for its conduct. If the monopolist asserts a pro-competitive justification – a non-pretextual claim that its conduct is indeed a form of competition on the merits because it involves, for example, greater efficiency or enhanced consumer appeal – then the burden shifts back to the plaintiff to rebut the claim.”

4. “If the monopolist’s pro-competitive justification stands unrebutted, then the plaintiff must demonstrate that the anticompetitive harm of the conduct outweighs the pro-competitive effect.”


Ramsey Pricing: (Inverse Elasticity Principle) A firm with monopoly power, can sell at a single price, but it will make more money if it sells for each consumer at a different price, depending on how much that consumer’s willing to pay.

· Means of getting maximum revenue to the government, with the least distorting effect to the public.

· This is the theory embodied in United’s leasing practices.

· This is beneficial to society, because all people who attach a value to the machine, are able to obtain it.

· EX: Leases in United Shoe.
· Modern Ramsey Pricing Problem: Prescription drugs cost different prices in different countries.
Remedies: Critics say that § 2 remedies are often unsuccessful because (1) government agencies focus too little effort on determining the remedy; (2) courts are reluctant to impose the break-up of an efficient firm; (3) it often takes years for trial, and industries change in the meantime. (See extensive discussion in Microsoft).

· Horizontal Divestiture: (See Standard Oil) Divide monopoly into 4 firms, horizontally, that will compete against one-another.
· This would most likely miss-serve the consumers.

· Plus, the new firms would likely merge again.

· Vertical Divestiture: (See AT&T; Microsoft) Split firm into two entities in charge of separate markets, and forbid the firms from competing. 
· Mandatory Code Sharing: (See Microsoft) Every time a tech firm comes out with a new program, it would be mandated to share the code that comprises that program with competitors, allowing anyone to enter this business in competition with the tech firm.
· Problem is that this is valuable intellectual property, and you cannot take it without providing just compensation.
· Need to create a rate-making agency to determine how much competitors need to pay Microsoft for use of its codes.
· Have to make sure that the compensation is sufficient to encourage innovation of their operating system.

· Mandatory Redesign: Require the firm to completely redesign its product so that it is no longer integrated and anyone can make its product work with that product – make it a shell.  
· Conduct-Based: (Final remedy in Microsoft) Issue new conduct rules to rectify the firm’s anticompetitive behavior.
· Conduct rules generally tend to be ineffective.

· They are very difficult to monitor and enforce (which makes it expensive).

a. Traditional Monopoly Cases

	U.S. v. U.S. Steel (1920): U.S. Steel is a holding company that buys 12 firms, that before they were bought were independent, competing companies. U.S. Steel then buys them and now owns 50% of the market. It coordinates the prices and output of these companies. At “Gary Dinners,” U.S. Steel met regularly with owners of other competing steel companies. H: This was an incomplete monopoly, and incomplete monopolies/incomplete cartels are OK under § 2. I: Illustrates that a firm can prevail under Rule of Reason in Section 2 challenges. Though it was clear that they intended to create a monopoly, they were unsuccessful in forming a monopoly or cartel because they were never able to get a formal agreement on prices and output by 100% of the steel companies. 


	United States v. Aluminum Company of America (1945): Alcoa produces all of the “virgin” ingot aluminum in the United States and controlled over 90% of the “virgin” ingot market in the U.S. H: Where Alcoa was the sole producer of “virgin” ingot, it held a monopoly which was illegal by virtue of the fact that it acted to maintain the monopoly by restricting the development of competitors (expanding in anticipation of increased demand—this part of decision highly criticized). I: Outlines the analysis for monopolies under § 2. Pure Section 2 case (rare and controversial), where the government argues that the single firm is monopolizing, or attempting to monopolize the market through its unilateral actions.


	United States v. United Shoe Machinery Corp. (1953): United Shoe Machinery is alleged of monopolizing the shoe machinery market in violation of § 2, and entering into contracts (leases) in restraint of trade in violation of § 1. United accounts for 75% of the shoe machinery market. While there are competitors (1460 shoe manufacturers in the U.S.), it is the only firm with the ability to manufacture all of the machines required to make shoes. Of fundamental importance in this case is the fact that it only LEASES its complicated machines. As an incentive, United performs maintenance on these machines for no extra charge and offers bonuses when firms already using United machines, buy or lease other United machines. H: United had a monopoly in violation of Section 2, because it had monopoly power (75%) and had acted intentionally to gain monopoly control (leasing system). United’s leasing practices were also in violation of Section 1, because their features made the leases anticompetitive. Remedy: Force United to offer a sales option, get rid of bundled service, and make leases shorter term. I: District Court decision wholly adopted by Supreme Court because it was written by Economic Chair at Harvard and great judge, but everyone thinks the court got it wrong. This decision actually resulted in the concentration of the shoe market and higher prices.

Lease Analysis (Explains Benefits and Drawbacks of long-term leases using Ramsey Pricing):

· Arbitrage: United would only lease – it would not sell – its complicated machinery.

· To maximize revenues, United charges different prices for its products.

· United had to prohibit re-sale of its products to make the arbitrage successful.

· If United were to make its products re-sellable, consumers would purchase it for the lower price and then re-sell at a higher price.

· This would thus undercut United’s market – it would be competing against itself.

· This is very common in services, because it is difficult to transfer services.

· This can only be done in a monopoly.

· The leases were all long-term.
· Ensures revenue and prevents turn-over.

· The leases included all maintenance, service and repairs.
· Consumer doesn’t have the opportunity to shop around for cheaper maintenance.

· Takes away the market for independent service-providers.

· Also makes it more difficult for competitors to take the machinery apart and learn how it works.

· Low annual rental fee, plus high per-shoe charge.
· This fosters ease of entry into the shoe manufacturing market – can lease the equipment at a low initial cost.

· This enables them to charge large firms a high price, and small firms a low price for the use of the same machine.

· Penalty for using shoes made by others.
· United doesn’t want firms to start with its machine and then go to someone else’s machine, losing the per-shoe charge.


	United States v. E.I. du Pont de Nemours & Co. (1956): Du Pont is alleged to be monopolizing the cellophane market. Du Pont Controls 75% of the cellophane market, but only 15% of the flexible packaging market. H: Cellophane is reasonably interchangeable with a number of other products in the flexible packaging market. I: Cross-Elasticity of Demand (reasonable interchangeability of the products). Pierce thinks that the plurality got it right in this case.


b. Refusals to Deal

Principles Governing Refusals to Deal: (Aspen/Kodak/Verizon)
· A monopolist may refuse to deal with rivals “only if there are legitimate competitive reasons for the refusal. (Aspen; Kodak) 

· A firm has not violated Sherman 2 if its refusal to deal is based on sound business reasons or increased efficiency.

· There is no general duty for a monopolist to cooperate with a rival.

· Refusals to deal will be considered illegal especially where they are essentially predatory – that the firms hopes to recoup losses by refusing to deal with a competitor, that it hopes to recoup after putting the competitor out of business.
· Aspen may also stand for the position that a monopolist must cooperate with competitors as a means of preventing their exclusion. 

· Essential Facilities Doctrine: Was this mountain or the ticket the essential facility? 

· When a larger competitor begins to help the smaller competitors, it can’t pull out. (Trinko)
· This is the argument that has won the most support from legal commentators.
· Kodak’s refusal to deal principle may be limited to its facts:

1. Durable goods market.

2. Seller changes policy and restricts choices of current owners

3. Ignorance by significant group of buyers

4. Costly to switch from one system to another
	Aspen Skiing v. Aspen Highlands (1985): Through a 1964 acquisition, defendant obtains 3 of 4 slopes in Aspen, where four firms had originally owned a slope each (this would have been a Clayton 7 violation). Plaintiff has 15% of the market, and defendant has 85% of the market. Plaintiff and defendant begin a joint marketing program with a 6-day, 4 slope ticket (forms a cartel). Plaintiff and defendant get into a fight regarding the division of revenue (sounds like someone in the cartel was cheating). Defendant abandons the 6-day, 4-slope ticket and substitutes a 6-day, 3 slope pass. Plaintiff sues defendant for monopolizing the market by refusing to cooperate with plaintiff in marketing the joint ticket. H: Under Terminal Railroad, the defendant must cooperate in offering the joint ski pass, and there was sufficient evidence to support a finding the defendant intended to create or maintain a monopoly in violation of Sherman 2. I: As a firm gains market power, its refusals to deal with another firm must be qualified by valid business reasons. 


Kodak v. Image Technical Services (1992) (F: Kodak tied sale of replacement parts for its photocopiers on repair services, foreclosing independent service organizations (ISO)). H: (6-3) Suggests a firm may be found to have market power over the aftermarket for parts and services for original equipment over which it has no market power (thus may be liable under per se rule). 1) Court bought argument that D had market power in tying product – it had 100% of replacement parts -- even though it had only 10% of copier equipment market b/c life-cycle pricing of complex durable equipment is difficult and costly – some buyers would pay supra-competitive prices rather than switch b/c lacked info, even though D’s service costs higher).  
Bad reasoning? 1) Court’s theory of “information asymmetries” -- seller knows more about product than buyer – applies to prescription drugs…but photocopiers!? 6-justice majority reasoned that some consumers are dumb (govt) – but in reality the info on life-cycle costs is usually available for most any durable good via third-party rating services and should not determine market power!!! 
Bad result?: suggests firms may be liable for creating aftermarkets in the first place – so firms will internalize service market from the start to avoid creating aftermarket of ISOs which could sue them if they later tried to shut down aftermarket. If you don’t create ISOs to begin w/ then you won’t be sued!  Cf. Aspen Skiing  
2) Case overlooks pro-competitive effects of internalizing service market: protects goodwill; quality control; can promote products. 

3) Scalia (dissent) argues it makes no sense to find “market power” in tied product merely based on a firm’s inherent control over unique parts for its own brand b/c virtually every firm dominates such an “aftermarket”: he advocates rule of reason.
NB: Lower courts have all distinguished Kodak and refused to follow its suggestion that a firm may be found to have market

Metrix Warehouse v. Daimler-Benz (4th 1987) 725 (held after Kodak that Mercedes-Benz can’t require dealers to buy replacement parts from it b/c Mercedes cars have “unique” qualities that give the company market power). BUT opposite result in 9th Cir. 
US v. Microsoft III (D.C. Appeals 2001) (F: History: 1) Microsoft I (1995) DOJ complaint of monopoly in OS market leads to consent decree 2) Microsoft II (1998) D not violating consent decree 3)  (2000) Dist. Crt found §1 and § 2 violations. 
H: (per curium of en banc) A. TYING Rule of reason – NOT per se rule – under § 1 should govern legality of tying in platform software market 1) distinguished precedent b/c technology different (but what about Jerrold Electronics??) 2) per se rule would bar, say, first firm to include starter motors in car and) fails to account for innovative and dynamic nature of platform software market in which tying promotes efficiencies (e.g. simplifies work of applications developers) and requiring unbundling of tie would have adverse impact on consumers!. Heeds warning from BMI that “easy labels do not always supply ready answers” and remands under rule of reason. 3) Cheat argument: court somehow reads Jefferson Parish to allow single product – no tie – if consumers helped.
Per curium: this was en banc and per curium so less likely to get cert to Supreme Court.
Role of states – shows states will act in parochial interests (DOJ joined by 19 states including Utah (Netscape, Sun))
Timing: what good is antitrust law in a case like this which takes 10-15 years?! See IBM
Limited holding: to facts – “nor should we be interpreted as setting a precedent for switching to the rule of reason every time the court ID’s an efficiency justification for tying.” 
Rule of reason (remand): 1) Ps must show conduct unreasonably restrained competition 2) Ps must show that net effect of D’s conduct was anti-competitive, balanced against pro-competitive justifications offered by D (D likely to win!) 
Remedy: Remands Jackson’s order (vertical divestiture) to split company in two b/c no hearing (browser + OS) (eliminates tie) (sweeping implications for product integration (cards-sound systems!) 

Other remedies: 1) horizontal divestiture: Std. Oil divide D into four firms and 4 OS (bad) 2) make D natural monopoly (bureaucratic takeover!) 3) Mandatory code-sharing (but this would require compensating D for its Intel Property and reduces incentives for D to improve its product) 4) Mandatory re-design to make Windows mere shell for anyone’s product (states sought but adverse effects?)  5) Conduct based (problem is difficult to enforce (requires constant monitoring) and too dynamic (easy for Ds to constantly circumvent): Bush administration chose conduct-based remedy (mixed results)
	Verizon Communications v. Law Offices of Curtis v. Trinko: Verizon was an exclusive provider of local telephone service in NY state. The Telecommunications Act of 1996, however, sought to uproot these monopolies and introduce competition into the market by requiring firms like Verizon to share the exclusive network with competitors. Plaintiffs claim that Verizon did not adequately comply with the requirements of the 1996 Act, by discriminatorily filling the orders of its competitors in order to maintain its market share. H: Verizon’s alleged insufficient assistance in the provision of service to rivals is not a recognized antitrust claim under the Court’s existing refusal-to-deal precedents (Aspen Skiing), because the plaintiff has failed to show that Verizon’s refusal to deal prohibited access to “essential facilities.” The existence of the 1996 Act to provide for access makes it unnecessary for the Court to impose a judicial doctrine of forced access, so any such claim of violation under the essential facilities doctrine fails. I: Emphasizes that where a regulatory framework already exists to address the antitrust issue, the likelihood of finding antitrust harm is small.


B. Patents and Antitrust Law

Patents Confer on the Patentee a Legal Monolopy: 

· The reward for inventing a new product is the monopoly rights to that patent, which they ay exploit fully – with certain exceptions, in the antitrust realm.

· A patentee may license its patent to whomever it chooses.

· A patentee may exclude others from making or selling the invention.

· A patentee may also demand a royalty for use of its patent.

· See GE.
· However, where several entities own patents to 10 very similar products, this is not a monopoly at all – it is merely a ticket of admission into a highly competitive market.

Splitting Monopoly Profits: (See GE) By licensing a competitor to use the patent, and setting prices at the same level, there is no incentive for the competitor to develop its own technology and the patent-holder does not have to worry about a competitor. This practice happens a lot today, in the context of pharmaceutical firms and generic manufacturers. 
	United States v. General Electric Company (1926): GE owns the patent to the tungsten filament required to make light bulbs (a very important patent that really confers a monopoly). GE engages in vertical minimum price fixing through its agents, whereby it owns the light bulbs until they are passed on to the consumer (consignment). GE also licensed its principal competitor in this market – Westinghouse – to use the patented tungsten filament in their light bulbs. This is conditioned on Westinghouse’s promising to sell the light bulbs at the same price as GE. (Horizontal minimum price fixing.) H: The agreement with retailers is an agency and legal under Dr. Miles. Also, GE licensed its patent to Westinghouse; therefore, Westinghouse has no title or right to the patent and GE may set the prices it wishes Westinghouse to sell the light bulbs at. I: A patentee may limit the sales practices of its licensee. This case is still good law.

     The  government does not challenge GE’s right to license its competitors to use the patent: 

· This is actually socially beneficial.

· Allows GE to exploit more fully its legal monopoly.

· It allows Westinghouse to sell light bulbs at all.

· It helps consumer because it creates competition of the sort that Westinghouse still has an incentive to manufacture its light bulbs at the highest quality and lowest cost possible.


Royalty Rates

	Standard Oil Co. (Indiana) v. United States (1931): Gasoline can be processed through “cracking,” which is superior to the traditional process of “distillation.” Standard Oil comes up with a method of cracking crude oil, to extract gasoline. Other firms come up with similar processes. Standard Oil sues three of those firms, alleging they are infringing on Standard’s patent. Each firm counter-sues Standard, alleging the same thing. To solve the dispute, the firms created a patent pool, where each firm agreed to cross-license the other to use their patents – to the exclusion of everyone else. H: No monopoly in violation of Sherman § 2 because the firms lacked market power (Cracking is only 26% of the gas market, so even together they do not have a monopoly on market power and the firms produced only 54% of the cracked gasoline). Each firm had a monopoly with respect to the use of each firm’s own cracking process, but if you hold a patent on a process that is roughly equivalent to that of three of your competitors, you do not have market power because you must still compete. (Classic competitive market). I: Pooling patents is not in violation of the Sherman Act. This holding is still good law.
     Problems with this holding:

· Considering that cracking was a superior process, and market share is bound to grow as the process evolves and is preferred to distillation.

· The four firms, if they were able to make gas cheaper, would have a monopoly.


C. Price Discrimination/Predatory Pricing

** Predatory pricing requires a firm to undergo definite losses by cutting prices to push another firm out of the market, and then the firm must sustain this market power for long enough to recoup its losses. Because it is highly uncertain this will ever be accomplished, courts rarely try predatory pricing and instead wait to punish them if they succeed since some form of minimum price fixing will be required in order to ensure monopoly rents.

	Two Prerequisites for Recovery Under Predatory Pricing: (Brown & Williamson)

1. A plaintiff seeking to establish competitive injury resulting from a rival’s low prices must prove that the prices complained of are below “some measure of incremental cost (marginal cost).”

· Average variable costs, average incremental costs, and others are used as surrogates for marginal cost, because marginal cost is so difficult to compute.

2. The plaintiff must also demonstrate that the competitor had a “reasonable prospect” (Robinson-Patman) or a “dangerous probability” (Sherman 2) of recouping its investment in below-cost prices and making a profit.

· Have to show the very difficult probability that prices could be raised and sustained at that level for long enough to recoup losses.


Summary: Lowering prices below-cost in certain markets in order to underbid competitors and put them out of business.

· Generally used by larger firms in order to gain a monopoly.

· However, it is very difficult to successfully practice predatory pricing because a firm must sell at a loss for long enough to drive its competitors out of business and then maintain an artificially high cost for long enough to recoup its costs before a new firm emerges and underbids them.

· All of the equipment sold by the firms going out of business will be bought up by new firms.

· Fewer people will purchase goods at the higher prices, especially in an elastic market. 

· McGee on Predatory Pricing: Where there are high barriers to entry, predatory pricing is still not effective because it is difficult to drive people out of the market (though capital costs are high, operating costs are low).

· Would have to engage in predatory pricing for a very long time – 20 years or so.

· The symptoms of predatory pricing are similar to the symptoms for price competition.

Robinson-Patman Act (Clayton Act § 2): 

· Designed to help small businesses compete with large businesses. 

· Price discrimination/predatory pricing is unlawful if it “substantially lessens competition or tends to monopoly.”

· Brown & Williamson: Robinson-Patman and Sherman 2 Claims are the Same.
· The standards for Robinson-Patman Act are the same as Sherman 2.

· Thus, predatory pricing claims can no longer distinguish between predatory pricing claims under Robsinon-Patman and Sherman 2, because the same analysis applies.

Responses to Predatory Pricing Claims: 
· Predatory pricing can never happen.

· (McGee) It is impossible for a firm to recoup its losses and earn monopoly rents before another competitor comes in and forces prices to go down.

· Because it can never be successful, it should not be illegal.

· Most commentators say that McGee is right except for where he says it can NEVER be done.

· There are at least some circumstances where it can happen and work.

· Because it is difficult for a predatory pricing scheme to work, it is best to wait until a firm has actually put other firms out of business, and then sustained artificially high prices, and THEN sue.
Evolution of Predatory Pricing in the Law:

· Utah Pie: Predatory pricing became a popular antitrust claim after Utah Pie, because people would use it whenever they faced competitors who were lowering their pricing.

· Matsushita: Began a trend toward weakening of predatory pricing theory.

· Brown & Williamson: Claims under predatory pricing are completely dissuaded and rarely raised.

	Utah Pie v. Continental Baking Co. (1967): Petitioner, Utah Pie, is a small baking company competing with four large defendant bakers in a very competitive market for pies in Utah. In 1958, Utah Pie had a monopoly, controlling 66.5% of the market. However, the big companies begin selling in Utah Pie’s market, and by 1962 Utah Pie only controls 43.5% and its prices and profits are way down because competition was primarily wielded through the increase and reduction of prices to gain advantage. H: Defendants violated § 2(a) of the Clayton Act by participating in predatory pricing – that is, lowering prices below-cost in Salt Lake City than were the prices in other markets, in order to underbid competitors. I: Hallmark predatory Pricing Case (Pierce says it’s the worst decision EVER!)

Court’s Rationale and Pierce’s Criticisms: 

· Defendants are selling below their average costs.

· This happens all the time (sales), especially where firms are trying to enter a market.

· The general rule is that firms will keep producing as long as they are operating at marginal costs.

· Defendants sold below prices they charged in other markets.

· This usually demonstrates different supply and demand in the two markets.

· This opinion makes no sense because Utah Pie had a monopoly and competition from the big competitors caused them to lose hold of their monopoly and competition was increased. Therefore, the Court used the Robinson-Patman Act to accomplish what it intended to prevent – preservation of a monopoly.


	Matsushita Electric Industrial Corp. v. Zenith Radio Corp. (1986):  Defendant, 21 Japanese corporations that manufacture or sell electronics – especially TVs – are charged with conspiring to drive plaintiff American TV manufacturer out of the TV market in violation of the antitrust laws (including Sherman 1 and 2). Plaintiffs claim that defendants schemed to fix and maintain artificially high prices for plaintiff’s products in Japan, while selling their own products in the U.S. at such a low price that they sustained a loss. Thus, trying to run competitors out of the market. H: An inference of a predatory pricing conspiracy is not sufficient to find a violation of Sherman 2, because of the unlikelihood that the predatory pricing scheme will succeed in pushing plaintiff out of the market. In the meantime plaintiff is benefiting from the practices and loss of profits that the defendant is sustaining. I: This case suggests that the Court is not as enthusiastic about predatory pricing as it was in Utah Pie; however, the decision is not definitive because this is a Sherman 2 case, and Utah Pie was a Robinson-Patman Act case.


	Brooke Group Ltd. v. Brown & Williamson Tobacco (1993): The cigarette market is a tight oligopoly – six firms that engage in conscious parallelism (not an illegal cartel because no formal communication). By the 1980s, the market is characterized by excess capacity. Liggett (Brooke Group), the 6th largest, introduced a discount generic brand. Liggett’s share increases from 2% to 5%. Brown & Williamson, third largest with 12% of the market, responds by introducing its own discount brand. The two firms engage in a price war in which the other 4 firms also participate – this indicates the collapse of the cartel. Liggett sues under Robinson-Patman Act, claiming that Brown & Williamson engaged in predatory pricing by entering the generic cigarette market, which Liggett controlled, by offering discriminatory discounts to wholesalers which Liggett claims were below cost. H: Because Brown & Williamson’s scheme was unlikely to result in oligopolistic price coordination and sustained supracompetitive pricing in the generic segment of the national cigarette market, there has been no predatory pricing violation. I: Robinson-Patman and Sherman 2 Claims are the Same

Court’s Explanation for Why Predatory Pricing is Not Illegal Here:

· “Unsuccessful predation is a boon to consumers.”
· Antitrust law should not be “an obstacle to the chain of events most conducive to the breakdown of oligopoly pricing.”
· The remedies for predatory pricing create “intolerable rights of chilling legitimate price cutting.”


	American Airlines Case: No predatory pricing because plaintiff failed to show below incremental cost – incremental cost of an empty plane seat is only a few dollars.


XII. Clayton § 7: Mergers 
** There has been a significant shift in merger law between the traditional and modern eras, as most decision-making is left to agencies (DOJ and FTC). **

	Covered by 1950 Amendment to Clayton § 7: Prohibits any merger if it may substantially impair competition.
· Need to stop the concentration of economic power in its incipiency.
· Heavily concerned with the problem of oligopoly, where a few large firms control a market.


	Three-Part Inquiry into Merger: Functionally the same as a monopoly inquiry.

1. The “line of commerce” or product market in which to assess the transaction.

· The “outer boundaries of a product market are determined by the reasonable interchangeability of use [by consumers] or the cross-elasticity of demand between the product itself and substitutes for it.”

· Cross-elasticity of demand  between products includes the further consideration of the responsiveness of sales of one product to price changes for the other.

2. The “section of the country” or geographic market in which to assess the transaction.

· The geographic market is defined as the geographic area “to which consumers can practically turn for alternative sources of the product and in which the antitrust defendant faces competition.

3. The transaction’s probable effect on competition in the product and geographic market.

· Includes examination of concentration statistics and calculation of the HHI. (modern test)
· Also consider other evidence, such as ability to raise and fix prices and defendant’s current pricing practices. 


	Types of Mergers:

· Horizontal: Identical/similar product in same geographic area (most dangerous, DOJ Merger Guidelines apply)
· Vertical: Firm acquires its customer or supplier (not really dealt with here)
· Conglomeration (less likely to be illegal because it involves merger of separate markets)
· Pure Conglomerate: Merging parties have no evident economic relationship.
· Geographic Extension Merger: Same product, but different geographic areas.
· Product Extension Merger: Firm producing one product acquires firm producing product that requires application of similar manufacturing or marketing techniques. (Procter & Gamble)


Benefits of Mergers: 
· Bring superior managerial or technical skill to bear on unused assets.

· Increased economies of scale, with firms acting more efficiently; reducing costs, improving quality and reducing output.
· Unlikely to have anticompetitive results where firms are small and entry is easy.
Remedy: If the new merged firm would have a large proportion of the market (over 50%), courts/FTC will try to have the merger go through to create efficiencies. So, the proper remedy is divestiture of certain assets. 

Agency Authority to Approve Mergers: (an issue in Philadelphia National Bank)

· In the context of financial institutions, either the regulator or DoJ can veto a merger (both have to approve the merger).This is also the case for telecommunications firms, natural gas, and the electricity market.

· In the case of transportation firms (airlines), the Department of Transportation has express authority to approve mergers.

· DOD has absolute power to reject mergers of defense contractors, and 99% authority to approve merger of defense contractors (DoJ has the 1%). 
A. Merger Law Between Potential Competitors

	Test Where Merging Firms/Joint Venture Firms are Potential Competitors: If the answer is “yes” to both questions, the venture is unlawful.

· Is it probable that, if the venture were forbidden, one of the firms would enter alone?

· It is probable that, if one firm entered, the other would either enter or remain in the wings as a viable potential competitor?


Product Extension Merger: A firm merging to acquire a complimentary product. (Proctor & Gamble)

Scenarios Considered by Court Where Potential Competitors/Potential Entrant Issue: (Penn-Olin)

· Neither firm would have entered.

· Both firms would have entered independently, and 4 firms, rather than 3 firms would have entered.

· One of the two firms entered.

· This would have created a better situation than the joint venture, because the firm not entering would have remained a “potential entrant.”
· Potential entrants: Firms with the capacity to enter influence the market because the participating firms operate under the threat of competition.

· Problem: It may still not be evident that one of the firms would have entered independently.

B. Traditional Merger Cases

	Summary of Merger Law as of 1965:

· DOJ is likely to challenge any merger that includes two competitors or potential competitors. (Vons and Continental Can). 

· Even a tiny increase in market competition is enough to kill a merger (Brown Shoe). 

· Vertical mergers, mergers in the distribution chain, will also most likely be successfully challenged (United Shoe). 

· If it’s a firm with a large advertising budget, it can’t acquire any firm with a product similar to it (P&G). 

· If it’s a firm that’s a potential entrant – it knows something about the market and has capacity to enter – then that merger will also be illegal (Penn-Olin). 

· The law of mergers in the U.S. is that the government always wins (Consolidated Foods).


As a Result of These Cases, Firms Cannot Merge With: 

· Firm that creates a functional substitute.

· Firm in same chain of distribution.

· Firm with any product that you might conceivably start making yourself (potential entrant).

· Firm that makes a complimentary product.

Post-1965 Market: Firms start acquiring businesses that have no relation to their product or expertise.
· Created firms that have no knowledge of expertise running large unrelated businesses – totally dysfunctional.

· The large number of conglomerates created as a result of a tax regime and above Court decisions, contributed to the poor economy in the 1970s.

** None of the above cases have ever been overruled; however, most merger law today is determined by regulatory agencies (DoJ and FTC).
	Brown Shoe Co. v. United States (1962): Brown, the third largest shoe manufacturer in the nation (4%), wants to merge with Kinney, the 8th largest shoe manufacturer (0.5% of nation’s shoes). The government charges that the merger will “substantially lessen competition or tend to create a monopoly under Section 7 of Clayton by eliminating competition in the production and sale of shoes. H: The merger is illegal under Section 7 of Clayton because the likelihood of foreclosing competition/access is high considering the size of Brown as a manufacturer and Kinney as a retailer, and its effect in intensifying the increased concentration of lines of commerce. I: (1) First case after the Amendment to Clayton 7, found a very small firm in an unconcentrated market to be illegal; (2) Good example of 2-part monopoly analysis. (3) Because of the little market power the new firm would have, this case would have not even been an issue under an HHI analysis. (4) The merger gave the firms 5% market share, which raises concerns of how to treat other mergers; disproportionate influence of national chains; and overall threat posed to small business. 


	United States v. Philadelphia National Bank (1963): The government brought this case against Philadelphia National Bank (PNB) and Girard Trust Corn Exchange Bank (Girard), claiming their merger was in violation of Clayton sec. 7 and Sherman Sec. 1. The two banks were the 2nd and 3rd largest in the Philadelphia area. Their merger would give them 59% of the market. The banking industry (heavily regulated) had been concentrating in the last decade, and the merger would not only make the new bank the largest in the region, but put nearly 80% of bank control in the region within the ambit of 4 banks. H: In cases, such as this, where a merger produces a firm controlling an undue share of the relevant market, which results in a significant increase in the concentration of firms in that market, the merger is so inherently likely to lessen competition substantially that it must be enjoined absent evidence clearly showing that the anticompetitive effects are unlikely. I: Both the regulatory agencies and the Department of Justice have veto-power over the approval of a merger. What was really going on?: A local restriction on the ability of banks to operate outside state lines prevented banks from growing in size such that they could compete internationally, so banks were growing as large as could be done within the state.


	United States v. Von’s Grocery (1966): Two independent markets in L.A. want to merge. The merger would give the new firm 7.5% of the market. H: The court found that this was a time of market concentration, and because we don’t want the stores to be eaten up by large firms, the independent stores can’t merge. Thus, because these two independent stores couldn’t merge to compete against the national chains, they both went out of business. I: This case marks the high water mark of finding very small mergers illegal.


	United States v. Continental Can (1964): Proposed merger of Continental Can (33% of can market) and Hazel-Atlas (9.6% of glass jar market). H: Illegal under Clayton section 7, because these are two competitors; there is high substitutability for cans and jars, such that they compete in the same market. Counter-Argument of Continental Can: The Court has broadened the scope of the product market to include both cans and jars, so now we must re-calculate the market share of the individual firms in this much larger market. Also, add in other substitutable containers, such as plastic and paper containers, to make the market larger (larger denominator).


	United States v. Alcoa (1964): Alcoa has 38.6% of aluminum market, and wishes to merge with Rome, which manufactures copper and has 1.3% of the aluminum market. H: Aluminum and copper wire are generally not substitutable; however, because Rome also produces aluminum, the merger of the two aluminum manufacturers is too great to be held legal (gave new firm 39.9% of aluminum market). I: Consider all products made, not just primary products.


	Federal Trade Commission v. Procter & Gamble Co. (1967): Procter & Gamble acquired Clorox in an effort to expand its production beyond household cleaners and detergents to liquid bleach. P&G had 54.4% of the detergent market, and Clorox had 48.8% of the bleach market. The FTC found that the merger was a violation of section 7 of Clayton, as likely to substantially lessen competition or tend to create a monopoly in the production and sale of household bleaches. H: The FTC correctly found the merger in violation of section 7 because Procter would have otherwise been a competitor against Clorox, and the large size and market share of both firms shows the financial power and influence Procter would have in the bleach market. The Court alluded to the advertising power P&G would have to promote Clorox and push other firms out of the bleach product. I: (1) Demonstrates “Product Extension Merger.” A firm merging to acquire a complimentary product. (2) Role of Advertising: P&G’s ability to advertise the complimentary product (bleach) gave it a disproportionate amount of market power.


	FTC v. Consolidated (1965): Consolidated controls unknown percentage of wholesale food market, and it wants to merge with Gentry, which accounts for 33% of the raw garlic market. These are completely different markets. H: This merger violates Clayton sec. 7. The Court reasoned that Consolidated’s position as a wholesaler allows it to condition purchasing of food on the food-producer using Gentry’s garlic in their food.   I: Demonstrates reciprocity. Problem: For the Court’s reasoning to work, Consolidated would have to control 100% of the market, otherwise the food producer could just go to a competitor wholesaler.


C. Modern Merger Cases

What Traditional Merger Case Law Survives to the Modern Era:

· The surviving portion of traditional merger law is the analysis of the relevant product/geo. markets.

· The part of the cases that are not good law today are the results – how the court reasoned that each merger illegal.

· The real law today is not governed by case law, but by agency analysis under the HHI and Merger Guidelines. 

Modern Law of Mergers: 99% agency-made, because of the Hart-Scott-Rodino Act.
Hart-Scott-Rodino (HSR) Act: 

· Who must file a pre-merger report with the FTC and DOJ:

· Acquiring firm with more than $200 million in the securities/assets of the acquired firm; OR

· Acquiring firms with at least $100 million in assets considering a merger with a firm that has at least $10 million in assets.
· The agency that has jurisdiction (expertise as decided between DOJ and FTC), then has 30 days to decide whether to object to the merger.

· If the agency challenges the merger filing, it may ask you to submit new analysis of the relevant markets or evidence to support the filing.

· If you hear nothing, than the agency has acquiesced and the merger is approved. 

· If you hear something, the agency will challenge the merger, extend the deadline for determination, or ask for modifications to the merger terms to allow the merger to go through.

	1992 FTC Merger Guidelines:

1. The first step in any merger case is to define both a product market and a geographic market.

2. After the market has been determined, the next inquiry is into what firms are within the market.

3. Then, calculate the market share of each firm.

4. Then, do an HHI Analysis.

5. Finally, the agencies look at how susceptible the industry might be toward oligopolistic pricing behavior. 

· Factors considered include:

· How concentrated is the market?

· Extent of increase in competition.

· Product Homogeneity. 

· Price elasticity of demand.

· Entry conditions.

· Offsetting efficiencies.

· Failing firm.


	Two Defenses to Horizontal Mergers: (from merger guidelines)

1. Efficiencies: Show that the efficiencies are significant, would not occur but for the merger, and are likely to be passed on to the consumers.

2. Ease of Entry: No merger is likely to harm competition if entry into market is so easy that the new firm could not collectively or unilaterally profitably maintain a price increase above pre-merger levels.


1992 FTC Merger Analysis:

1. The first step in any merger case is to define both a product market and a geographic market.

· The relevant market is the smallest in which a sole seller could make a “small but significant and nontransitory increase in price,” assuming prices of all other products are held constant.

· In practice, this has come to mean that the sole seller could raise price at least 5% and sustain the increase for at least a year.
· Generally, the practice is guided by same considerations made in Brown Shoe. 
· Geographic Market: Must conform to commercial realities and be economically significant.

· Product Market:
· Reasonable Interchangeability of Use, OR

· Cross-Elasticity of Demand.

· Within the product market, there may exist sub-markets, determined by practical considerations:

· Industry or public recognition of distinct submarket.

· Peculiar characteristics and uses of the product.

· Unique production facilities.

· Distinct prices, customers, sensitivity to price changes, and special vendors.

· The sub-market criteria enables the government to restrict or broaden the product in order to find concentration in violation of Clayton 7.
2. After the market has been determined, the next inquiry is into what firms are within the market.

· Includes those already selling the defined product in the defined area, and those who could profitably do so in response to the theoretical price increase.

3. Then, calculate the market share of each firm.

· Where you do not have a specific allocation of how many firms make up the market and what their market shares are, the most common practice is to estimate the other firms – conservative approximations – such as 1% assigned to each remaining unknown firm.
4. Herfendahl-Hirshman Index (HHI): Determine the enforcement agencies will and will not challenge a merger by squaring the market shares of each of the firms in the industry and adding the results together.

· EX: 10% + 25% + 50% + 15% becomes 100 + 625 + 2500 + 225, and the HHI = 3450.

· This equation helps measure the relative size of each firm.

· When determining the HHI in a new market, remember to re-allocate the market shares to represent the new whole (e.g, (11 /.22)2  + (11 /.22)2  = 502 + 502 = 5,000)HHHH
· A merger will most likely not be challenged if the HHI is less than 1000.

· It will likely not be challenged if the HHI is less than 1800 and the increase is less than 50.

· However, if the post-merger HHI is over 1800 and the increase is over 100, there is a presumption of illegality that the firms will have to overcome.

5. Next, the agencies look at how susceptible the industry might be toward oligopolistic pricing behavior. Factors considered include:
· How concentrated is the market?: Look at the HHI as an indicator of concentration.
· Extent of increase in competition: Again, look at HHI.
· Product Homogeneity: If the product market is marked by a high degree of homogeneity, it’s much easier to engage in conscious parallelism or other coordination of activities. How readily firms might reach agreement and detect and punish cheating?
· Price elasticity of demand: Much more concerned about highly-priced inelastic demand, because the manufacturer will be able to artificially raise prices for items where the demand curve stays constant out of necessity.
· Entry conditions: How readily new entrants might compete away any potential price increase? If it’s easy to enter the market, even high concentrations won’t concern the agencies much, because if you try to increase prices, it will only induce entry and greater competition.
· Offsetting efficiencies: Whether either efficiencies created by the merger or the poor financial condition of one of the merger partners should modify the result suggested by earlier considerations? Look at the likelihood those benefits will accrue to the consumers, rather than just increase the profitability of the firm – do the efficiencies improve social welfare.
· In the 1960s, the Court repeatedly rejected the argument that mergers should be analyzed in the context of added efficiency.
· Mergers are efficient where:

· They increase economies of scale.

· Where mergers are within the line of distribution, this also leads to more efficient manufacturing and distribution of products.

· Failing firm: If it’s likely that were the merger blocked, 2 of the 4 firms would go out of business, then the agency may be likely to go forward. There is tension between economists that do not like the failing firm defense, and lawyers and politicians who embrace it.
Why do so few mergers make it to court?

· Most of the time, when mergers are turned down by the agency, the firms will give up.

· If the firm presses the merger, the agency will file for a preliminary injunction, and then there is an extensive discovery and trial process that makes the merger complicated, long-winded, and expensive. 
· The challenge could take years, and most mergers are so fragile that they will fall apart in that time.
· Big exceptions to this situation

· Hospital mergers: Hospitals are more likely to challenge an agency finding that the merger is not legal and win.
· Most likely reason that these mergers succeed is because the hospitals are politically connected and can get powerful politicians to testify on their behalf.
· Oracle-PeopleSoft Proposed Merger
· Hostile takeover of PeopleSoft by Oracle: It is usually difficult to pass a hostile takeover under HSR test, because the firm being taken over is less likely to cooperate.
· DOJ challenged the merger because they classified the relevant market as firms that sell a complete line of business software, and thus this would be making a three-firm market into a duopoloy.
· The judge found that the relevant market is business software, and the geographic market is the world; therefore, the market share is not too great as to be illegal under the HSR test.
· Where the agency announces its intention to oppose the merger unless parties comply with certain conditions.
· In this instance, the firms usually acquiesce.
· Judge likely to lean in favor of the agency, and even if conditions are met, there is no guarantee the merger will go through.
· Where the agency acquiesces in the merger.
· Other/third firms are unlikely to challenge the merger where the DOJ/FTC has decided not to challenge the merger.
· The biggest hurdle of third parties is standing.

	FTC v. Staples, Inc. & Office Depot, Inc. (1997): Staples, the second largest office supply superstore in the country, agreed to acquire Office Depot, the largest office supply superstore in the country. The merger would leave only one remaining competitor in the office supply superstore market: OfficeMax. The FTC brought suit to enjoin the proposed merger out of concern that the acquisition may substantially lessen competition in violation of Clayton 7 and the section 5 of the FTC Act. H: The product market is office supply superstores, and the geographic market (not in dispute) is 42 metropolitan areas where the stores operate or may operate. After conducting an analysis under the 1992 Merger Guidelines, the Court found that the FTC had shown a “reasonable probability” that the proposed merger may substantially impair competition, and therefore the preliminary injunction is proper. I: Illustrates the importance of market determination of finding a merger invalid (office supply retailer or superstore selling office supplies?). The Court was able to distinguish the product market by examining: (1) Direct Evidence the Merger will Create Higher Prices; (1) Price Differences between types of stores that sell office supplies; (3) Type of Customers. 


D. Joint Ventures

Joint Ventures: A variety of cooperative arrangements that fall short of an outright consolidation of the participants’ operations.
· Joint venture are different from mergers because they are generally shorter in duration and limited in scope of integration.

· Rule of Reason Applies, UNLESS the joint venture is facially a scheme to fix prices or allocate markets.

· Timkin/Topco: Joint venture illegal because it was a disguised allocation of markets scheme.

	Two-Part Inquiry:

3. Does the act of joining together itself violate the antitrust laws?

4. If not, what are the purposes and effects of the joint venture?
· Are the group’s objectives legitimate?

· Does the group unduly restrict the freedom of actions of its participants?

· Does the venture refuse to grant access to new participants?


	United States v. Penn-Olin Chemical Co. (1964): Pennsalt and Olin entered into a joint venture -- Penn-Olin -- to produce and sell sodium chlorate in the southeastern United States. Pennsalt, which solely produces and manufactures chemicals across the U.S., would operate the Penn-Olin plant. Meanwhile, Olin, a large diversified corporation that produces, among other things, bleached paper employing sodium chlorate, would be responsible for selling Penn-Olin’s products. Where there was an oligopoly in this market, Penn-Olin was able to gain 27.6% of the market share. (This is good for the market – increasing competition.) The Government claims this joint venture us a violation of section 7 of Clayton and section 1 of Sherman. H: Joint ventures are subject to the regulation of Section 7, under analysis similar to that of mergers. Because the district court did not perform an analysis under Section 7, the case is remanded. I: Illustrates “potential entrant.”
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