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I. STATUTES

A. Sherman § 1 – Prohibits restraints in trade

B. Sherman § 2 – Criminalizes monopoly power, attempts, or conspiracies

C. Clayton § 2 – Prohibits Predatory Pricing of PRODUCTS

D. Clayton § 3 – Prohibits many EXCLUSIVE DEALING restraints and TIE-INS if they SUBSTANTIALLY LESSEN COMPETITION or tend to create a monopoly - PRODUCTS

E. Clayton § 6 – Exempts labor unions

F. Clayton § 7 – Outlaws MERGERS that “substantially lessen competition” – PRODUCTS

II. JURISDICTION / PROCEDURE

A. Interstate Commerce

1. FIRST – VERY LIMITED – Knight – Knight refined 98% of all sugar.

a) Manufacturing of sugar takes place in one state – not commerce

b) Contracts to buy, sell, or exchange goods to be transported – OK. 

2. CURRENT – Broader

3. BUT – Summit Health v. Pinhas (1991) – 5-4 – Activities of HOSPITAL (defendant) affects interstate commerce

a) Facts – Medicare and HMOs did not want to pay for TWO surgeons in room.  Hospital required two; Pinhas thought requirement was dumb and ignored it.  Peer review committee revoked his privileges.

b) Majority – Midway (Summit owns Midway) treats out-of-state patients; Summit owns many hospitals (in other states); Medicare and out-of-state insurers fund Midway and Pinhas; Midway buys goods in interstate commerce.  Thus DEFENDANT AVAILS himself to Sherman

(i) Klor’s – single merchant had been victim of boycott – still had jurisdiction

c) Dissent – KEY TEST IS WHETHER prohibited Restraint violates Sherman – not whether Defendants are subject to Sherman.

(i) Pinhas’ firing had no economic effects outside California!

(a) (but what if Pinhas could show he saw patients from outside CA or used goods from outside CA)??

(ii) Klor’s – boycott prevented interstate goods from being transported

d) Marshall was replaced by THOMAS.  But Rehnquist voted with majority (Souter didn’t). 

B. International Commerce

1. EARLY – no jurisdiction outside U.S.

a) American Banana – Not tortious act in country where committed.

b) NO JURISDICTION

2. Courts look to see if REMEDY exists – If against OPEC – nothing can be done.

3. Action / Cartel OUTSIDE U.S. – No Jurisdiction – Matsushita
4. Hartford Fire Insurance – Unless foreign government COMPELS antitrust violation – if court has jurisdiction, court may hear the case

a) British re-insurers formed cartel.  Even though LEGAL in Britain, NOT COMPELLED by government – no comity!

b) Comity= power but choose not to apply it.

C. Private Litigant Standing

1. Must have antitrust injury as DESIGNED – CONSUMERS not competitors

a) Brunswick – Pueblo thought B’s purchase of a competitor’s bowling alley would tend towards concentration.  BUT – without purchase, Pueblo WOULD HAVE HAD MONOPOLY in relevant market!

b) NOTE – Court did NOT overrule past laws – merely narrowed the standing.

c) Court avoided reversing or asserting Utah Pie no longer good law – no standing!

2. Why should a competitor not have standing?

a) If firm complains – NO SENSE – monopolies would only help competitors

(i) More likelihood for price fixing!

(ii) Increase pricing!

(iii) Reality – MORE EFFICIENCY – so competitors don’t want increased competition

b) If competing firms DOESN’T COMPLAIN – DOJ gets worried!

D. Antitrust Injury

E. Summary Judgment Standards

1. PER SE

a) Conscious Parallelism

(i) ALONE?  Cement Institute
(ii) NEED MORE?  Theater Enterprises
(iii) Hypo – One retailer raises prices 5%; within a week, ALL FIRMS raise 5%.  Is it enough? MAYBE – check to see if cartelization exists!

2. Plaintiff’s Standard for Summary Judgment – Monsanto (1984) – PRESUMED ROR!

a) More than evidence of DISTRIBUTOR complaints

b) Reasonably tends to prove that manufacturer and others “had a conscious commitment to a COMMON SCHEME designed to achieve an unlawful objective”

c) Must be evidence that tends to EXCLUDE THE POSSIBILITY of independent action

(i) Must AVOID inferences of conspiracy

d) Applies to § 1 AND § 2 – Matsushita!

3. Tying – High standard for D

a) Fortner I – far short of market dominance

b) BUT – Matsushita – ???

c) Kodak – as long as P’s theory is REASONABLE!  If FACIALLY anticompetitive – no ROR presumption!

F. STATE ACTION

1. Early (Parker)

a) If AUTHORIZED and ORDERED – exempt from Sherman

(i) CA created raisin cartel – “official” status eliminated problems with maintaining cartel

(a) If firm doesn’t agree – not allowed to sell raisins

(b) No secret meetings – State can monitor!

b) Broadly interpreted to IMMUNIZE ANY state regulation

c) Goldfarb – State bar fee schedule – NOT SUFFICIENT state action – Activities must be COMPELLED!

d) Cantor – State regulation exempt only if NECESSARY and ONLY to MINIMUM extent

2. The 2-part Midcal Test!  1) Clearly articulate, affirmatively expressed AND 2) ACTIVELY supervised

a) Clearly Articulate and Affirmatively Expressed

(i) Legislative expression

(ii) SMCRC – CLEARLY INTENDS to DISPLACE Competition standard

(a) Motor carrier companies met and presented its proposed rate agreements to the state

(b) Tacit agreement SATISFIES Step One!

(iii) Burget – Peer review (group boycott) is required by state

b) ACTIVELY Supervised by State

(i) State Agency or Executive Action

(ii) Burget – PRIVATE peer review is not actively supervised – State must have SOME (de novo) REVIEW ON MERITS

(a) Note – case caused problems in medical field.  90% of peer review procedures became illegal.  Solutions?

(i) Change standard of review?  No – doctors don’t want judges reviewing their decisions

(ii) Create state agencies?  No – doctors don’t want government oversight and regulation

(iii) Appoint local peer review boards?  Maybe, but state decisions have due process ramifications!

(iv) Get CONGRESS to IMMUNIZE?  Yes – Congress basically codified due process regulations and as long as peer review followed them, immunity from Sherman!

(iii) Ticor Tile (1992!) – Mere FILING not ok!  Some AFFIRMATIVE (albeit cursory) State action must occur.

(a) No problem in States where Commission gave “quick read.”

(b) NOTE – Dissenters were VERY CONCERNED with Federalism issues!

(c) This prong may be WEAKENED in future!

3. Municipal Regulation

a) Pre-Midcal – Local government had no immunity power

b) Boulder & Eau Claire – Step 1 MUST apply; City can be Step 2 actor!

(i) Boulder – “Home rule” act which grants municipality broad regulatory power does not grant antitrust immunity

(ii) Eau Claire – state need not supervise a city – only private parties. 

c) NOTE – City of Columbia – Stevens’ Dissent – Zoning regulation for billboards was not actively authorized by state to displace competition – violation of Step 1 (similar to Boulder “home rule” problem)!  More federalism!

4. Noerr-Pennington Application to States?  LIMITED

a) City of Columbia – Sham applies only when using PROCESS (not outcome) to have anticompetitive effect AND only when NO REASONABLE litigant could realistically expect success on its merits!

(i) Facts – Local billboard company tried to stop new competition.  Local government passed ordinance regulating billboards.

(ii) NO CONSPIRACY – too hard to show.  Unduly limit lobbying and free speech

(iii) NO Corruption – TOO BROAD

(iv) Bribery?  If blatant bribery existed, then illegal – but none shown.

b) For sham exception – it must be the SOLE EXPLANATION for state approval.  Nothing wrong with asking government to make regulatory changes!

G. Federal Regulatory Policies

1. Unless PRECLUDED – DOJ can still bring antitrust suit if agency authorizes activity; e.g. banking – PNB
2. DOT has exclusive jurisdiction over TRANSPORTATION. 

III. Horizontal Arrangements

A. Price Fixing

1. Early BROAD SCOPE – Trans-Missouri Freight – ALL CONTRACTS!  Not just unreasonable restraints.

2. PER SE Rule? 

a) MINIMUM FEE SCHEDULE – PER SE

(i) Goldfarb – Virginia Bar had code of ethics that included minimum fee schedule for certain activities

(ii) Nat’l Soc. Prof. Eng. – Prohibition on competitive bidding (for “safety reasons”) – PER SE!

b) Addyston Pipe (6th Cir. / SCOTUS) – Price fixing PER SE (UNLESS)

(i) UNLESS Necessary as ANCILLARY to legitimate transaction

(ii) 30% market share still enough to find antitrust violation –RELEVANT geog. market was smaller – it had almost 100% market share in Midwest! 

(a) “At Cost” did not include FREIGHT – Steel has HIGH shipping costs – limits geographic market.

(iii) Other Exceptions

(a) The practice does NO SOCIAL GOOD

(b) The intent would be to do harm and increase market share

(c) Govt. has interest in PREVENTING future harm!

c) Once PROOF OF PRICE FIXING – PER SE – Trenton Potteries (1927)

(i) High potential for oligopoly – High homogeneity; Low price elasticity of demand.

d) Consent decree?  BMI – not a defense

e) Maximum Price Fixing = Minimum = PER SE Illegal!

(i) Maricopa – DOCTORS (70%) form organization that acts as insurance administrator – sets MAXIMUM price that doctors can charge for procedure – PER SE ILLEGAL

f) How to get Rule Of Reason

(i) If Prices STABILIZED and Economic RATIONALE

(a) Prices were “stabilized” – Appalachian Coal
(b) MAJOR economic issues – A/C
(c) BUT – almost same issues rejected in Socony-Vacuum
(d) Horizontal Restraints on NECESSARY for college football competition – no other way to market “competition!”

(ii) Copyright / LICENSING ISSUE – ROR IFF: 

(a) High transaction costs?

(i) Only way to allow INSTANT use – otherwise negotiations on EVERY license deal – BMI
(a) BMI (and ASCAP) required purchasing BLANKET license for ALL copyrights – no way to buy some of 

(b) Difficult Monitoring

(i) BUT – Stevens’ dissent – If reward owner each time, then possible to monitor BUYERS!

(ii) NOW probably would not satisfy test because BMI/ASCAP could easily charge per use.

(c) Possible to AVOID “monopoly scheme”?

(i) BMI – CBS could have OBTAINED INDIVIDUAL licenses from artists – avoid ASCAP and BMI!

(d) NOTE – copyright owners are supposed to have monopolies!

(iii) PRODUCT itself is COMPETITION!

(a) NCAA v. Oklahoma – If competition was the product, then there can be NO PER SE violation

(i) Horizontal restraints are NECESSARY

(ii) BUT – under “quick look” ROR – VIOLATION!

(iv) “Non-profit” AND “public interest” – perhaps – Brown University!

(a) E.D. Pa. said NO – PER SE – competition existed b/w schools, BUT 

(v) Argue it is a NEW and UNFAMILIAR scheme

(a) Maricopa (1982) – Health-care industry – new industry argument inapplicable!

3. RULE OF REASON

a) P MUST show unlawful INTENT and EFFECT

(i) BUT – very difficult to show bad effects of complicated market.

(ii) IF UNSUCCESSFUL – No Violation – U.S. Steel – No abuse of power could be shown!

(a) BUT – unsuccessful in Socony-Vacuum, but PER SE!

(iii) Chicago Board of Trade – Unable to show purpose was to raise or depress prices

b) D can show JUSTIFICATIONS

(i) Chicago Board of Trade
(a) INTENT – 

(b) EFFECT – ONLY IMPROVED market!  No effect on price; no effect on total volume.

(ii) Appalachian Coal (1933) – Economic Conditions and SURPLUS

(a) Not a cartel – only a PARTNERSHIP

(iii) BMI – some factors make it more REASONABLE

(a) Nonexclusivity

c) “Quick look” – if restraints ARE UNJUSTIFIED and UNREASONABLE – no need for full ROR analysis

(i) NCAA – no justification for limiting television viewings

(ii) CDA – More than quick look needed – not clear why – maybe because of professionals!

4. Relevant Product Market?

5. Relevant Geographic Market?

a) External costs like shipping LIMIT the market – Addyston Pipe
B. How to tell if Oligopoly EXISTS?

1. How MANY firms and Market share issues

a) 5 firms with 20% vs. 100 firms with 1%

b) If largest firms do not total more than 50% no worry

c) Unless more than 3-10 firms – no problem

2. Product HOMOGENEITY

a) If SAME product and INTERCHANGEABLE.

b) Cardboard box industry has been charged MULTIPLE times

3. PRICE INELASTICITY of Demand

a) Normally – If price (or Quantity) INCREASES, demand SHOULD decrease

b) Oligopoly – If price (or Quantity) INCREASES – NO change in demand

4. Relative EASE OF ENTRY – If difficult, easy to KEEP CARTEL 

5. Ambiguous PRACTICES

a) Advance Publication of PRICES

b) Industry-wide RESALE price maintenance

c) Basing-point pricing – same price at specific locations even though plants are located in different places.

C. Market Division

1. Addyston Pipe – PER SE ILLEGAL

2. Socony-Vacuum – PER SE ILLEGAL

a) AP – Local newspapers could block any local competitors from joining.

(i) BUT – member group could preclude another local member from publishing article in geographical market

3. Territorial – PER SE – Topco
a) Association of small grocers – but veto power if local competitor tried to join.  Only members could sell its own brand of products.

b) NEEDED veto power to prevent big superstores from entering!

c) Court used POLICY JUSTIFICATIONS to justify per se rule

(i) Acknowledged that application may hurt legitimate associations.

4. Jay Palmer v. BRG (1990) – STILL PER SE

a) Facts – BRG started to compete in GA against Bar/Bri.  Bar/Bri then let BRG be its “exclusive provider” as long as it would not compete anywhere else.

b) Clearly violated § 1

5. Subsidiary (separate) Corporations?  NOT OK!  ONE Company divided – OK!

a) BUT – Copperweld – if WHOLLY OWNED subsidiary acts in COMPLETE UNITY – no violation of § 1!

b) Not clear what %age limit!

D. Trade Association

1. DETAILED reporting illegal – American Column & Lumber
a) Report of all sales, pricing, changes in conditions, copies of all invoices

b) Total production costs, estimated future costs and pricing!

c) Makes price fixing SIMPLE

d) BUT – Container – look at effect! AND Industry Factors

(i) Effect – Price STABILIZATION

(ii) Industry Factors – FUNGIBLE PRODUCT; Excess capacity; Falling prices; Price Inelasticity of Demand; Low barriers to entry

2. LESS DETAILED OK!

a) PUBLIC disclosures of all data shared – TRANSPARENCY

b) Disclose AGGREGATE information.

c) Past Data OK vs. Anticipated Future Data – NOT OK.

d) Keep Firm-specific data CONFIDENTIAL!

e) STILL PER SE if EFFECT and FACTORS show cartelization – Container!
3. Qualified Per Se Rule – Container Corp. – if high probability of cartelization AND sharing information – PER SE!

4. Lobbying – Noerr – Pennington doctrine (See MUNICIPAL REGS, too)

a) Conspiracy to defeat proposed statute – OK

b) BUT – SHAM = VIOLATION

(i) CA Motor Transport – Actions were AUTOMATIC, BASELESS, and MOTIVATED by desire to delay process.

(ii) Key was COMBINATION of all three!

c) City of Columbia – Sham must be SOLE REASON for change.  No problem with asking government to change law (conspiracy or corruption too broad and difficult to prove!)

(i) Unless actual bribery – but that’s already illegal!

d) PRE – TWO CONDITIONS – 1) Objectively baseless; 2) PROCESS sham (not outcome of process).

E. Group Boycotts (Sherman § 1) (Refusals to Deal)

1. Factual examples

a) Northwest – Retailer coop kicked out a company that had wholesale and retail sales.  

b) Rothery – Atlas and affiliates refused to deal with any carrier agent that would accept ITS OWN carriage in addition to Atlas’ carriage – FREE RIDER

2. Early boycotts – PER SE

a) Montague – Wholesalers agreed not to buy from non-members of assoc.  and manuf. agreed not to sell to non-members at prices below retail.  VIOLATES § 1.

b) Eastern States Lumber – Local wholesalers sold directly to contractors.  Members of retail assoc. refused to buy from them.  Violated § 1 – Intimidated wholesalers from selling at retail.

c) TENDS to Monopolize – PER SE – FOGA – FTCA § 5

(i) Purpose and Practice was to suppress competition – Guild had market power; 1200 retailers agreed to terms.

(a) Not a complete monopoly – not dispositive.

(ii) POTENTIAL POWER and COERCION = PER SE

(iii) NO Rule of Reason evidence needed / allowed!

3. Limits of PER SE – PUBLIC INTEREST group boycotts

a) Radiant Burners – Seal of approval NOT ENOUGH to show good intent – A conspiratorial refusal to deal STILL EXISTS!

b) BUT if ONE FIRM refuses to deal – OK

(i) If NYNEX refuses to deal with a specific supplier of equipment – OK!

c) Solutions – GET Govt. restrictions – Lobby

(i) BUT – attack state regulations under Dormant Commerce Clause and Preemption

4. MODERN Per se Threshold TEST – Does the “GROUP” possess Market Power or UNIQUE ACCESS to a necessary business element?! Northwest Stationers (1985)

a) Bottom line – Boycotts are common and often viewed as ANCILLARY to legitimate business purposes.  More likely per se if viewed UNDER DIFFERENT Category! 

b) Silvers v. NYSE – NYSE had market dominance, so per se was appropriate.  (Court’s analysis in hindsight, though)

c) Northwest – Coop designed to INCREASE EFFICIENCY and take advantage of ECONOMIES OF SCALE!

(i) BUT – Court basically applied rule of reason at start – to see if restraints were reasonable in light of industry!

(ii) NOTE – mere co-op / warehouse / wholesaler does not automatically mean lack of power – Toys R Us v. FTC (TrU allegedly conspired to stop toy companies from selling to warehouse places like Sam’s Club, etc.)

(iii) NOTE – Topco said opposite (even small consolidation) – Court basically ignored that case!  But that case was in context of TMA! 

d) More refined Test – Was there SOME Economic reason (FREE RIDER) AND no Market Power – Rothery
(i) Atlas only had 6% of market share AND Free riders took advantage of Atlas’ national reputation and image.

5. Veto Power over NEW MEMBERS?  NOT OK!

a) Solution – allow new local members, but limit publication of competitors within local market - AP
6. Due Process?  NECESSARY if per se – First see if PS or ROR!

a) Silvers v. NYSE – There must be a hearing and legitimate RATIONALE – otherwise illegal group boycott.

(i) BUT – Major concern was because of NYSE’S MARKET DOMINANCE!  And quasi-governmental role of securities regulation!

(ii) Procedural safeguards issue AFTER PS/ROR determination – Northwest Wholesale Stationers
7. Joint Ventures as Group Boycott?

a) Usually questioned in NETWORK industries

(i) Visa – joint venture of over 6000 banks and financial institutions – lower court said it WASN’T an essential facility

b) If ESSENTIAL facility – then group boycott is PER SE!

F. Monopolization (Sherman § 2)

1. Per Se Rule?

a) 1911 – Standard Oil – Harlan’s Concurrence – Rule of Reason REQUIRES EX POST FACTO analysis.  Govt. won’t be able to stop monopolies BEFORE they occur!

b) NO INTENT needed; but HOW did it obtain it?

(i) ALCOA (1945; L. Hand) – Took advantage legally, but not a “NATURAL” monopoly

(a) Did it have MONOPOLY POWER?  Yes

(i) Geographic Market?  VERY LARGE – transportation costs low

(ii) Product Market?  Only Aluminum.

(b) Unless THRUST UPON – VIOLATES § 2!

(ii) United Shoe – Monopoly Power obtained through UNREASONABLE restraints

(a) Stupid outcome – United’s power came from:

(i) Patents and Economies of scale

(ii) Superior products and services

(iii) LEASING restrictions

(a) NO sales of machines

(b) Long term leases; Low annual fee (good for small businesses); High cancellation fee (probably worst offense); Rent-based UTILIZATION fee (good for big businesses); Penalty for supplementing with COMPETITORS’ machines.

c) Relevant Product Market

(i) DuPont (1956) – BROAD – look at interchangeability!

(a) 75% cellophane market vs. 15% flexible packaging market – Court lopoked at cross-elasticity of demand – INTERCHANGEABLE

(b) No MONOPOLY, but DuPont could raise the price without affecting demand – so high price inelasticity of demand.  Court ignored DuPont’s continued market dominance even if SOME demand decreased.

2. Rule of Reason?

a) P MUST show unlawful INTENT and EFFECT

b) D can show JUSTIFICATIONS

c) EARLY STANDARD – Standard Oil – 90% of petroleum refining in SINGLE TRUST

(i) Must show INTENT

(a) Conduct of persons who brought about power; AND

(b) Actions made by resulting corporation

(ii) INTENT PLUS (American Tobacco; Swift)

(a) History of Practices

(b) SOME ACTION (even legal action) to gain monopoly power.

d) Aspen Skiing – once the collaboration existed, an attempt to compete AGAINST that agreement was an attempt to MONOPOLIZE

(i) The collaboration was probably HMPF!

(ii) Joint marketing agreements now can’t END!

(iii) BUT – if relevant market is MUCH BIGGER (i.e. all of Rockies), then no problem with either company’s activities.  With only 8.5% of ski market, how could Ski Co. monopolize?!

(iv) NOTE – PENALTY for backing OUT OF CARTEL (see also Kodak) 

3. Remedy?

a) Divestiture – Standard Oil – Previously existed as SEPARATE firms, so OK!

b) Microsoft – maybe not a good idea – no prior separate firms.

c) PURPOSE – Not to destroy property – Standard Oil – so transfer 

4. Essential Facilities Doctrine – Monopoly OK, but must give EQUAL ACCESS – and govt. agency regulation!

a) Terminal Railroad – No divestiture of Union Station switching yards, but all market participants MUST HAVE ACCESS.

b) Electricity lines?  Yes; Railroad tracks?  Probably.  Telecom lines?  Yes; Computer OS?  MAYBE – if so AGENCY MUST REGULATE!

c) Mountains?  Perhaps – but lots of mountains exist!

G. Predatory Pricing (§ 2 of Clayton Act)

1. Utah Pie (NO GOOD!) – Predatory pricing almost always bad – but Court got it wrong!

a) Look at MARGINAL COST – Unless below Marginal Cost – no predatory pricing, BUT – not easy to determine actual marginal cost

b) Post-Utah – firms reached SETTLEMENTS and formed cartels based on consent decrees!

2. Matsushita – Predatory pricing – generally UNLIKELY to occur

a) Short-term losses are good indicator – but Zenith alleged conspiracy occurred over TWO DECADES!

b) Two American firms still have 40% of market!

c) P MUST SHOW EVIDENCE of conspiracy to charge BELOW MARKET costs

3. Brooke Group TEST – 1) Below Cost and 2) Predator had REASONABLE chance of RECOUPMENT

a) Below cost – Use A&T / VARIABLE cost test

(i) American Airlines – DOJ alleges AA engages in predatory pricing when startup challenges AA in certain markets (and then charges monopoly costs after)

(a) Cost for passenger taking an EMPTY seat – negligible

(b) Nothing wrong 

(c) BUT – What is the REMEDY?  

b) Reasonable chance of Recoupment

(i) TEST – Predators must obtain ENOUGH power to set higher than competitive prices, and THEN sustain to earn excess profits to RECOUP earlier losses

(a) Matsushita – NO reasonable chance – pricing allegedly lasted over 20 YEARS and 2 American firms still had 40% of market!

(b) Brooke – No REASONABLE chance that coordinated tacit collusion by cigarette oligopoly could have provided means for recoupment!

(i) BUT – it was a viable THEORY

(c) American Airlines – AA can recoup losses in OTHER markets

(ii) If no recoupment – Consumer WINS and competition is not injured!

c) Generally implausible – Brooke – claimed TACIT COLLUSION by oligopoly – highly unlikely.

4. Economic Tests!

a) Areeda and Turner – Predatory pricing exists IF Price < (MC OR short-term variable cost)

b) McGee – It takes 10-15 years to drive out competitors – once monopoly prices charged, competitors will RETURN!

H. Mergers – Clayton § 7 

1. Purpose – stop trend towards market concentration / oligopoly at its “incipiency”

2. OLD VIEWS OF MERGERS!

a) PER SE illegal – if merger had a PROBABLE anticompetitive effect and if TREND TOWARD CONCENTRATION!

(i) Brown Shoe – look at the THREE MARKETS – Manufacturing; Retail; VERTICAL issues

(ii) PNB – Market share of 30%; Top two would have 47% - TREND towards concentration

(iii) Von’s Grocery – LA’s 3d and 6th largest grocery chain wanted to combine.  But only formed 7.5% - ENJOINED.  Court wanted to “STOP THE TREND” towards market concentration through mergers.

(a) Single-owner groceries had declined by 30%

(b) Both chains had DOUBLED in past decade.

3. CURRENT VIEW – 1992 Merger Guidelines & HHI!

a) 99.99% of cases resolved by DOJ or FTC – mergers where A > $100 mil in sales or assets and B > $10 mil in sales or assets (must give 30 days notice)

b) Determine Relevant Markets

(i) Hypo – Exxon and Mobil

(a) Product – RETAIL Gas Sales

(i) GEOGRAPHIC?  How far will people drive to get gas – Metropolitan Market

(b) Product – Refineries

(i) Geographic

(c) Product – Home Heating Oil Market

(i) Geographic?  More regional than gas sales (no need to personally drive)

(d) Product – Crude Oil

(i) Geographic

c) Calculate HHI and (HHI; HHI = Concentration of market

(i) HHI = #firms * (share)2 
(ii) 10 firms with 10% each – HHI = 10(10)2
(iii) 2 firms with 5% each propose to merge; ( HHI = 102 – (52 +52) = 50

d) SAFE HARBORS

(i) HHI < 1000

(ii) 100 < ( HHI  > 1800 AND ( HHI <100

(iii) HHI > 1800 AND (HHI < 50

e) Look at OTHER FACTORS

(i) Entry Conditions – If easy to enter – HHI doesn’t matter

(ii) Heterogenity

(iii) PRICE ELASTICITY of demand – If HIGHLY elastic (small increase in price creates LARGE change in output) – No problem.

(a) BUT – if Demand is highly INELASTIC – big problems

(iv) FREQUENCY of transactions – less frequent, more likely to be OK

(a) Competitive bidding easier to use if INFREQUENT

(b) Easier to POLICE if Infrequent

(v) Offsetting efficiencies (including potential available economies of scale) – VERY Complicated

(a) Example – Firms contend benefits of $7B – but firms use creative numbers.  Instead, look at average of past cases to determine average overestimate % and apply that to instant contention

(vi) FAILING FIRMS – different analysis

(a) Economic – let it die

(b) Political – Save it, so allow takeover!

f) Typical Controversial Mergers

(i) Int’l firms – Removing trade barriers would allow more firms enter

(ii) Two Biggest Defense Firms – Low frequency of transactions, but HIGH Economies of Scale, but U.S. market needed (no international firms would get military contracts) – so DOD says YES.  

(a) As long as DOD says no or yes – DOJ agrees

g) Who brings suits?  DOJ and Attys. Gen., NOT private consumers (unless class action)

(i) Court gives deference to DOJ

(a) EXCEPT hospital mergers – usually apply failing firm doctrine (and also high-profile folk on board of directors)

4. Relevant PRODUCT MARKET (there may be more than one analysis)?

a) Look at INTERCHANGEABILITY – also see DuPont
(i) Cross-elasticity of demand b/w product and substitutes.

b) Brown Shoe – Good law on determining PRODUCT MARKET

(i) Manufacturing – 3 markets (M/W/C) (D argues each has 2 – high priced and low priced; Court says NO – that’s competition)

(ii) Retail – Same

c) PNB
(i) Checking

(ii) Small loans ($1 million)

(iii) Large loans ($200 million)

(iv) Giant loans ($5 billion)

d) Continental Can – Glass and metal cans – SAME PRODUCT

(i) Continental – 33% of can market; Hazel – 9.6% of glass market

(ii) Combined market is TOO BIG?!?!  Makes no sense – same amount of competition in each market!

e) Alcoa – Alum and Copper wires – DIFFERENT PRODUCTS

f) Staples (D.D.C. 1997) – VERY IMPORTANT Distinction made

(i) All retail office supplies – 5.5% of national market; no more than 12% in any SMSA

(ii) BUT – Superstore market – 67-100%!!

(a) Why?  Prices are HIGHER in markets with ONE superstore

(b) Superstores ONLY CONSIDER other superstores as competitors

(c) Non-superstores CHARGE HIGHER

5. Relevant GEOGRAPHIC MARKET?

a) Brown Shoe
(i) Manufacturing – National

(ii) Retail – “City and its environs”

b) PNB
(i) Checking – (Small – 4 counties in Philly)

(ii) Small loans (A little bigger than the 4 counties)

(iii) Large loans (NATIONAL)

(iv) Giant loans (WORLDWIDE) 

6. Trend Toward Market Concentration?

a) Brown Shoe – Results made NO SENSE

(i) Manufacturing – 970 Firms – Top 14 have 23%; Top 24 have 35% of market; Brown has 4% of market; Kinney has .5%; 

(a) If INCREASING TREND TOWARDS concentration – ILLEGAL

(b) BUT – TODAY HHI issue would find this merger OK

(i) (4.5)​2 – (42 + .52) = 4; 4< 50

(ii) Retail – Difficult – Some markets only 2.5% combined; but one with 57%!

(a) This IS A TREND TOWARD CONCENTRATION – Merger rejected!

(iii) Court basically stopped it EVERYWHERE – could have allowed retail merger in all but the ONE market

b) PNB – ENJOINED (probably the right result AT THE TIME!)

(i) Checking and Small loans – 30% of market – THREAT of UNDUE CONCENTRATION under § 7.

(a) Now the merger would probably be okay, because federal laws allow for larger markets of banks in area – Interstate commerce issue.

(ii) Large and Giant Loans – no threat of concentration.

c) Von’s – Circumstances of grocery market persuaded Court

(i) Merged chains only had 7.5% of L.A. market – Still considered a TREND towards concentration.

d) ALCOA – Even 1.3% + 38.6% - TREND towards concentration!

7. VERTICAL Mergers – Retail / Wholesale / Manufacturer

a) Brown Shoe
(i) Product Market – M/W/C shoes

(ii) Geographic Market – National

(iii) Concentration / Probable Effect – Two big companies merging – Trend toward VERTICAL INTEGRATION – may foreclose competition without ANY BENEFITS!

b) Consolidated Foods – RECIPROCITY / Vertical Problem

(i) Product Market – Dehydrated onion and garlic 

(ii) Concentration / Probable Effect –PROBABILITY was high that Consolidated would pressure its own suppliers to USE GENTRY’S dehydrated products if they wanted to sell their products to Consolidated’s retail food stores.

c) ANALOGIZE to Horizontal problem 

(i) Hypo – A owns 20% of electrical generating capacity in CA; B owns ONLY gas pipeline in CA (essential facility!)

(a) CA – natural gas generates vast majority of electricity.

(b) Govt. therefore is concerned that A-B would simply raise gas prices to competitors, but charge itself very little

(c) So either MANDATE NEUTRALITY (some govt. regulation) or PROHIBIT merger 

8. Joint Venture = Merger – Penn-Olin
a) Newly formed company is subject to Clayton § 7 – Focus of language is on the EFFECT.

9. Potential Competition Issue (Ludicrous results!)

a) Does the venture preclude competition by both parties (but only one need to have probably entered)?  Penn-Olin – Court said Penn and Olin MAY HAVE COMPETED for the Sodium Chlorate market.  

(i) PROOF / PRIMA FACIE CASE – Each was associated with industry; Each had evidenced interest in entering the market; Each had CAPACITY to enter

(ii) Once prima facie exists – must find REASONABLE PROBABILITY that EITHER one would have ENTERED, and the other remained a potential competitor

b) Is the separate product CLOSELY RELATED?  Proctor & Gamble
(i) Bleach is TOO CLOSELY RELATED to laundry detergent

(ii) Eliminated P&G as a POTENTIAL COMPETITOR – most likely entrant!

(iii) BIG PROBLEM – can ANY big company merge or acquire a smaller new company’s product??  How related must it be?

c) Do OTHERS think acquiring firm is a Potential Entrant?

(i) Flagstaff – Even though Flagstaff said it would not have entered NE beer market, the acquisition REMOVED FLAGSTAFF as a potential entrant – anticompetitive effect!

(ii) Rejects EFFICIENCIES defense!

d) SO – Only random CONGLOMERATES could form – and poor economic efficiency!

(i) Not same product (Continental Can); Related product (P&G); Vertical integration (Consolidated); Perceived Potential Competitor (Flagstaff)

(ii) Poor vertical integration in 1970’s; Bizarre unrelated conglomerates; undersized firms – all bad!

10. FAILING COMPANY Exception!

I. Interplay With Patents

1. If LICENSE PRODUCTION – minimum price fixing OK – General Electric!

2. Why license – Buy out COMPETITION!

a) Competition has NO INCENTIVE to develop better product

b) BUT – no way to tell INTENT or MOTIVE – easily justified by GE

3. NOTE – Patent doesn’t matter for tying cases.

IV. Vertical Arrangements

A. Resale Price Maintenance

1. Per Se UNLESS Exceptions

a) Miles – 1911 – 2 exceptions!

(i) Patent – OK!

(ii) IF USE AGENTS – OK (same company!)

b) Klor’s – Manufacturers cannot give special treatment to dominant market holder.

c) Is the restraint in the contract – Communication PLUS Action (concerted vs. independent!) - § 1

(i) Colgate – Legitimate contract made, BUT Colgate sent a warning letter that if it lowered prices, it would no longer contract with retailer!

(ii) BUT – Colgate essentially overruled by Parke Davis – if unilateral vertical minimum PLUS communication – PER SE!

(a) Court focused on additional leverage used on wholesalers to not deal with retailers.

(b) ALSO – Parke Davis used leverage among its retailers to gain consensus against competition – created a cartel!

(iii) Any COERCIVE activity – Parke, Davis, Albrecht
d) Is the concerted action PRICE related?

(i) P must show evidence to EXCLUDE possibility of independent action (i.e. not price-related) – Monsanto
(ii) VTA – non-price related – so apply ROR!

(iii) Possible FREE-RIDING?  ROR!

(a) BEC v. Sharp – Sharp stopped using BEC as distrib. when BEC started charging less than suggested retail price (another competitor was charging at MSRP)

(b) SO – Must show AGREEMENT on PRICE or PRICE LEVELS

(c) Essentially show horizontal

(iv) Must have an ACTUAL AGREEMENT ON PRICE OR Price LEVELS

(v) How to guarantee per se?  Show HORIZONTAL aspects!

2. Plaintiff’s Standard for Summary Judgment – Monsanto (1984) – PRESUMED ROR!

a) More than evidence of DISTRIBUTOR complaints

b) Reasonably tends to prove that manufacturer and others “had a conscious commitment to a COMMON SCHEME designed to achieve an unlawful objective”

c) Must be evidence that tends to EXCLUDE THE POSSIBILITY of independent action!

3. Maximum Price Fixing?  Was PER SE; NOW ROR!

a) Albrecht (1968) – Per se (OVERRULED)

(i) Paper company gave exclusive territory – but TRIED TO avert monopoly rent by SETTING MAXIMUM – PER SE ILLEGAL!

b) Kahn (1997) – ROR!

(i) Albrecht was WRONG!

(ii) Stare Decisis is not as important – Congress wanted Courts to shape antitrust law.  (Rare aggrandization!)

4. Policy stuff on Resale Price Maintenance

a) OK IF – Used to protect external costs (salespeople, information, etc.)

b) BAD IF:

(i) Minimum price fixing – Sometimes COERCION

(ii) If Vertical is COMBINED with horizontal collusion – EASY CARTEL

c) Possible that DISTRIBUTORS are requiring resale price maintenance – upward cartel – harder to prove that type of conspiracy!

B. Territorial Allocation (NON-PRICE related!)

1. VTA <> VMPF! – White Motors – Apply ROR!

a) BUT – Douglas was concerned because W/M was a small distributor!

b) District Court had granted S/J for Plaintiff.

2. VTA – per se illegal?! – Schwinn (OVERRULED!)

a) Schwinn was market leader – so any restraints were unreasonable!

b) Douglas (cncrr) – wanted to Apply ROR

3. VTA – OK if REASONABLE – Sylvania – apply ROR!

a) Economic Utility EXISTS – Apply ROR!

b) Sylvania – Interbrand and Intrabrand benefits exist

(i) Interbrand efficiencies – entering new markets; Induce retailers to provide more EFFICIENT MARKETING; Avoid free-rider effect

c) Court may have gone too far – if company has LARGE share, there may be INTRABRAND problems!

d) No agent / distributor distinction – ALL vertical arrangements must comply with Sherman.

C. Exclusive Dealing

1. If D creates MARKET POWER, cannot prohibit buyer from purchasing from other firms

a) Standard Fashion (1922) – D and 2 firms controlled 40% of market through restrictions

2. Rule of Reason under § 1 – Jefferson Parish (O’Connor dssnt)

D. Tying (Clayton § 3, Sherman § 1)

1. If not a good, ware or machinery (see Clayton § 3) – Sherman § 1 APPLIES – Northern Pacific RR
2. First try – 1947 – PER SE Illegal (International Salt)

a) Tying product – Salt processing machine; Tied product – Salt.

b) No evidence allowed – “Quality Assurance” defense inadequate.

(i) BUT – INTENT and QUANTITY were key (see Standard Oil)

c) Good effects – Reduce repair costs, reduce maintenance costs, ENSURE QUALITY reputation.

d) Bad effects – Increases BARRIERS TO ENTRY – possible competitor must compete in BOTH markets!

3. Requirement Contracts NOT Per Se – Check Market Power!  Standard Oil (1949)

a) Req. contract bad IF SUBSTANTIAL SHARE of market!

(i) Standard had 23% – SUBSTANTIAL share satisfied

(ii) BUT – Effect of Standard Oil – Standard simply buys all independent gas stations and makes them Standard Oil stations – small businesses hurt, but consumers okay (but only for quality, not necessarily prices).

b) LAW IS GOOD!  Market share threshold is not clear, though.

4. Single Product vs. Two Products?

a) Morning and Evening Advertisements are same products – Times-Picayune
(i) Clearly they were different products – different markets / readership levels.

(ii) Should have been a violation.

b) TECHNOLOGY ISSUES – TRICKY

(i) Jerrold – TV antennae and signal boosters sold as ONE.  IFF robust competition in BOTH MARKETS – VIOLATION!

(a) At first, Jerrold was okay – but now competition in both markets

(ii) Companies argue INTEGRATION has ADVANTAGES – but Courts can’t predict future of technology!

5. Jefferson Parish – WHICH TESTS?

a) Is it a TIED Product?

(i) 3-Justice plurality– Is there SUFFICIENT DEMAND for the purchase of the TYING product to identify a separate EFFICIENT market?

(a) YES – There is no question that anesthesiology could be provided separately.

(ii) 4-justice cncrr (similar to below PER SE test):  

(a) (SAME)  Does D have market power / dominance in TYING product?

(b) (Similar)  Is there a SUBSTANTIAL threat that tying seller will ACQUIRE 

(c) Coherent economic basis for treating tying and tied products as distinct – Must wish to purchase SEPARATELY without purchasing other product.

(i) NO – Anesthesiology would NEVER be bought without surgery!

b) If Tied – Per SE OR ROR?

(i) 3-Justice plurality:

(a) Does D have market power / dominance in TYING product

(i) Jefferson Parish has 30% of surgery market in Parish – but not clear how big the relevant market is.  Regardless D does not have SUFFICIENT MARKET DOMINANCE

(b) Is D likely to obtain market POWER re: Tied product?

(i) No way that anesthesiology power could ever be greater than 30%

(ii) 4-justice concurrence:  ROR!

(a) IF TIED (similar to plurality’s PER SE TEST), then does ANTICOMPETITIVE impact OUTWEIGH its contribution to efficiency?

(i) EFFICIENCY wins here!

(ii) Impact – MINIMAL – no patient will not chose surgery because of tying.  No indication that CONSUMER PATIENTS are unhappy.

(iii) Benefits – 24-hour coverage, effective monitoring, more responsibility on physician

6. Kodak (1992) 

a) Facts – Kodak stopped selling parts to ISO.  But two ways to view the distinct products (#1 – Product; Parts and Service.  #2 – Parts; Service)

b) 6-Justice majority – Use Jeff. Parish Test

(i) Sufficient demand for distinct efficient market?

(a) YES (If tied product is service) – parts have been sold independently and continue to be sold 

(b) YES (If tied product is Parts AND Service) – Parts and service have been sold separately too.

(ii) Does Kodak have market power in TYING product?

(a) NO (Equipment) – Lots of photocopying machines

(b) YES (Parts) – ONLY Kodak makes its parts

(iii) Will Kodak get market power over TIED product?

(a) Parts and Service – Doesn’t matter – no market power in tying

(b) Service – Maybe – Let jury decide

c) D gets to put forth SOME DEFENSE – but jury decides if worthy!

(i) Kodak said COMPETITIVE market of EQUIPMENT prevented outrageous prices (on service) – consumers would consider those costs.

(ii) Potential Advantages – Reputation issue; ease financing (upfront costs vs. later costs)

(iii) Info Assym – Buyer KNOWS less than seller expects about costs of service, etc.  Here, P contends DUMB CONSUMERS will just buy cheapest machine!

(iv) P satisfied burden – reasonable that consumers will be hurt!

(v) If non-moving party’s presenting economic theory is REASONABLE – goes to jury – this one is!

(vi) No presumption IF ALLEGED ACTIVITY is facially bad

d) Dssnt – No consumer would be hurt by this.  Without market power in photocopiers, consumer will figure out whether high repair costs are worth it!

e) NOTE – If Kodak had STARTED by tying – NO PLAINTIFF WOULD EXIST.  Aspen says never help a competitor – they may sue you later!

7. Microsoft – NEW TEST – ROR (Rejects Jefferson Parish)!

a) New technology – ROR is most applicable – per se ONLY IF CONSIDERABLE EXPERIENCE!

(i) Court would have to predict future to see if tying was actually an innovation.

(ii) Nobody sells computer components, so no reason to ASSUME browser shouldn’t be integrated

(iii) But LIMITED to this tying innovation

b) TEST – Govt. must prove that tying had adverse effects that were SO BAD that they are illegal NOTWITHSTANDING any good effects they may have.

(i) MS gets to show EFFICIENCY!

(ii) PROBLEM – integration vs. adverse effects – apples vs. oranges – not a comparable test

c) Separate Demand Test (tying test in plurality) – proxy for Efficiency – look at consumer demand for separate item.

(i) BUT – also look at POST-INTEGRATION demand (unfair to integrator)

(a) If no demand once integrated, then innovation works?!

8. Franchising – USUALLY NO VIOLATION – ONE PRODUCT

a) Carvel – Ingredients / mixes ONE PRODUCT – tying okay!

b) Chicken Delight – SUPPLIES are unrelated to trademark – could set performance standards instead – per se illegal!

c) McDonald’s – EVERYTHING is part of the McDonald’s experience, so entire product is tied – building (shape and location is key), financial planning, napkins, etc.

9. How MUCH market power / share of tying product?

a) Standard Oil (1949) – Market dominance

b) N/P RR (1958)– “Not INSUBSTANTIAL amount of commerce” – lower standard

(i) BUT – Court used § 1 AND Northern Pacific could never have market dominance over LAND!

(ii) Also – the reason N/P tied its product – avoid competitors undercutting the ICC rates.

c) Fortner – ANY APPRECIABLE RESTRAINT – far short of Dominance!  (NOT GOOD LAW – except maybe MSJ standard)

(i) Steel made tying product – CREDIT (which it clearly did not have market dominance over); Tied product – pre-fabs;

(ii) Both markets were competitive – similar to Jerrold.

(iii) BUT – this decision only reversed MSJ for D!

(iv) AND Fortner II – NO Market advantage in Credit business – mere uniqueness of bargain does not mean POWER!

10. Patented product = PRESUMED Market Dominance = VIOLATION

a) Loew’s (1962) – Loew’s sold movies to TV but required purchase of “package” that included A-movies.  Violation of § 3.

b) BUT – economics of selling movies in different GEOGRAPHICAL MARKETS makes tying make sense.

V. Policy and Hypos

A. Health Care Issue

1. Individual contracts b/w doc and insurance

a) Organize market so EACH insurance company contracts with EACH doctor – sets maximum price – NO!

b) VPF

2. Insurance Companies all agree to maximum price – NO!

a) MONOPSONISTIC – Buyer’s Cartel

b) BUT – insurance companies are statutorily EXEMPT from Sherman

3. Form small partnerships – agree to charge same prices

a) BUT – under Brown Shoe – illegal merger – stop mergers at INCIPIENCY.

b) Probably OK

4. Form large partnership / corp (70% of market) – NO!

a) Problem under § 7 – unlawful merger!

5. Corp hires 100 doctors (10%) and sets fees at same level – NO problem

6. Corp hires 70% of market – violation of Sherman § 1 and Clayton § 7

a) Corp has HUGE market share

7. Doctors engage in collective bargaining – but MUST be emp not ind. kors.

B. Market Power – What is it?

1. Areeda and Turner – Ability to raise price without TOTAL loss of sales

2. Landes and Posner – Ability of firm (or firms) to raise price without losing SO MANY sales SO RAPIDLY that price increase is unprofitable and must be rescinded.

3. NOT NECESSARILY monopoly power.

4. Rhetoric vs. Useful Concept

a) Rhetoric

b) Useful Concept

(i) Rothery – Atlas has only 6% of NATIONAL market share

5. Jefferson Parish – 30% is NOT ENOUGH for tying!

a) BUT – would be much smaller if looked at bigger geographic market!

Questions:

1) Book says Brown was initially ROR; Pierce said initially per se?!
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