Melissa Stofko - Antitrust


Antitrust Outline

I. Introduction

The Case of Monopolies (1602 CL Eng.)

CL England included antitrust/restrictions on monopolies.

The Queen decided to create a monopoly by Royal Decree that playing cards can only be made by Bowes.

The Queen said that this serves a noble purpose b/c gambling is a vice and it should be discouraged.

One supplier, through a monopoly will create a higher price b/c the one supplier can’t keep up with demand.

The monopoly is favorable to the Queen b/c Bowes must share some of the monopoly profits with the Queen. 

But the Court says this monopoly violates CL b/c it has bad effects:

· higher price

· lower quality goods

· lower employment (less goods are purchased b/c the price is higher) 

Alternatives existed for the Queen to discourage the vice ( tax on cards, regulate the use of cards (by age, limit the number of packs bought, etc.).

Demand Curves


See attached charts
Mitchel v. Reynolds (1711 Eng.)

D has bakery and decides he wants to hand it over to someone else, so he signs a lease with P.

P will run the bakery for five years, and D agrees not to engage in baking for 5 years and if D violates this K he must pay P a fee.

D renegs and breaks the covenant. 

P sues for his fee.

But D claims the K was an unlawful restraint on trade and is void.

Court finds the K to be lawful.

Covenants not to compete are beneficial to both sides: 

· P protects himself from D keeping his clientele/good will with a different store

· D therefore can charge a higher price for the lease b/c it is more valuable with a covenant not to compete

The Court accepts these covenants despite some restraint.

TEST:  To be legal, the restraint must be a reasonable restraint incident to a legitimate transaction.

· reasonable time, geography

· must be for a socially beneficial purpose

The Sherman Antitrust Act (1890)

The SAA was the subject of robust debate for 10 years before it was created.

It was created in response to America’s Industrial Revolution.

§1 (  
outlaws “every [read: some] contract . . . in restraint of trade”



[But doesn’t every K of any kind restrain trade???]


§2 (
outlaws “monopolization or [add: some] attempts to monopolize”

[But the easiest way to get a monopoly is to produce higher quality goods, reduction of price.  Do we really want to outlaw this behavior?]

As evident by the [ ], Congress could not have meant these things.  It meant some.  Now there is lots of discretion in determining which Ks and which attempts at monopolization are unlawful for the courts.  This is difficult to do and there is little guidance for the Courts.

Remedies (
private damage action for injured party, high civil penalties,



Criminal penalties, a variety of injunctive relief.

Purposes of the SAA:

1. Concerns about trusts and consolidations

2. Codify the Common Law (Eng.) and add remedies

But the CL was untidy and contradictory



Also, the CL shouldn’t be static



And the CL only recognized “unenforceable k” as a remedy

3. Further economic efficiency

4. Big is Bad/Little is Good for political and sociological reasons

[NOTE: #3 and #4 are in contradiction]

5. Firms should not earn too much or too little

6. Linkage with International trade and tariffs (you increase competition with free trade)

Supporters of the SAA supported it for these different, inconsistent reasons!

Today it is universally supported that SAA’s purpose is to further economic efficiency (#3)!  


Natural Monopolies


See attached chart

Federal Trade Commission Act (1914)

Created when people were dissatisfied with the development of Antitrust Law under the SAA.

· confers on the FTC concurrent jurisdiction with the DOJ to enforce the antitrust laws

· confers on the FTC a separate power to prohibit any unfair trade practice

The Clayton Act (1914)

Created when people were dissatisfied with the development of Antitrust Law under the SAA.

· 3 practices (price discrimination, tying of one product to another, and entering into exclusive dealing agreements) are outlawed only if they tend to lessen competition or to create a monopoly

· antitrust laws apply to nay mergers (fills hole in SAA)

· antitrust laws do not apply to labor unions (A labor union is a classic horizontal price fixing cartel with monopoly power ( nobody will work for under $1)

When do these practices lessen competition or create a monopoly?  Very subjective.

Also, is this really a different analysis from SAA?


Oligopoly


A market dominated by just a few firms.


Hypo:


100 firms each with 1% of market OR


3 firms each with 33% of market


Major problems with oligopolies: 


1. Hidden Cartel Concerns

It is easier to implement an illegal hidden cartel in an oligopoly than in a normal competitive market b/c organizing meetings and policing is easier

2. Tacit Collusion Concerns

It is easier for 3 firms to monitor the others and make strategic decisions (no communication b/w firms)

This does produce bad effects – artificially low output, artificially high prices, transfer of wealth from consumers to producers

Later, a staute tries to prohibit this by limiting mergers, etc.


So, we monitor oligopolies.

3 practices that are benign as to their effects on a normal market, but raise red flags in an oligopoly (ambiguous):

1. Advance publication of prices

This could have a beneficial aspect to consumers – Ex. futures mkts, so consumers have notice

2. Industry-wide vertical minimum price fixing

This won’t produce bad effects if 1 firm does it in a normal market

But if all 3 do it, then this is probably part of a hidden cartel b/c it make sit easier to observe, police competitors

3. Base Point Pricing

Ex. everyone in the industry charges freight price from Michigan


Market Characteristic of Oligopoly Market:


(Helpful in deciding whether we should be concerned):

1. Product Homogeneity

It is easier to reach agreement when the product is the same.

It is easier to detect violations when the product is the same.

Ex. wheat vs. cars

2. Price Elasticity of Demand

If demand for your product is highly demand inelastic ( for every price increase, you lose very little demand

Ex. electricity

If demand for your product is highly demand elastic ( for every price increase, many people will switch to another brand or substitute

Ex. Haagen-Daz ice cream

In an elastic market, the whole market will go down if you try to make a cartel

Cartel is much easier in an inelastic demand market!

3. Ease of Entry

It is easier to establish a cartel in a market where it is difficult to enter the market b/c there is no risk of other competitors jumping in to undersell you.

Ex. Airline mkt is easy to enter b/c you can lease planes 9 no large capital investment).  While oil refining is difficult to enter b/c of the large $6B capital investment to make a refinery and EPA approval required to enter.     

II. What is not commerce

US v. EC Knight Co. (USSCT 1895)- early SAA case

This case is not the law today, but parts of it are and it is still commonly cited. 

American Sugar Refining Co. decided it wanted to buy all of the sugar refining capacity in the US.

At the time of the lawsuit, EC Knight had 98% and was seeking to acquire the other 2%.


This seems like a clear attempt to monopolize.

But the court does not find it to have violated SAA b/c the SAA only applies to i/c and this is not manufacturing which is local and intrastate!

**NOTE:  court doesn’t stick with manufacturing/commerce distinction for long b/c w/o regulating manufacturing, the SAA has little effect.

Professional Baseball


Is Major League Baseball monopolizing this market?


Court said No b/c sport is not commerce.


This is still good law today!

But, professional baseball is subject to the antitrust laws b/c Congress passed laws to that effect.


New Deal Era ( courts relaxed the definition of i/c

Civil Rights Period (Ollie’s BBQ, Heart of Atlanta Motel) ( broadened the definition of i/c

 
1995- present ( contracting the definition of i/c 


Summit v. Pinhas (USSCT 1991)


D Summit owns 100 hospitals all over US, World.


Midway is a hospital in LA and is owned by D.


Pinhas is a widely respected opthamologist.


All opthamologists required certain eye procedures to have 2 surgeons.


Then Medicare said it would only pay ofr 1 surgeon.


Private Health Insurance companies agreed (but other hospitals didn’t).


Midway retained 2 surgeon rule.


Pinhas refuse dot follow the rule.


Midway convened peer review committee and revoked Pinhas’ privileges.


(NOTE:  this PRC doesn’t follow federal statute for SA immunity).


P sues for group boycott.  


But SCT doesn’t consider these issues and looks at jsd instead.

5 Justice Majority says this is in I/C b/c the transaction and parties were infected w/ I/C (treats out-of-state patients, D is an international corp., Insurance companies and Medicare are national)

But 4 Justice Dissent says this is NOT I/C b/c it only affects Pinhas (LA) and Midway (LA).  Insurance companies, Medicare ar enot affected b/c they already established 2 doctor policy.

NOTE:  1995 Lopez – dissent becomes majority.  Isn’t lack of a national policy (50 state policies) bad for fields like health care?

III. Extra-Territorial Effect of SAA

American Banana v. United Fruit (USSCT 1909)


Does the SAA have extra-territorial effect (effect outside of the US borders)?


SAA does apply to foreign commerce.


Bananas can’t be grown in US.


United Fruit put together an international banana cartel and agreed to fix prices.

Cartel:  an effort by multiple firms to act as if they are a single firm.  They charge monopoly prices and divy up monopoly profits.

This cartel created an incentive for noncartel firms to enter the market b/c pric eis artificially high.


American Banana entered the market.

Foreign governments that were pro-Union Fruit destroyed American Banana’s plantations and RRs.

American Banana sued United Fruit for violating the SAA.

But the US SCT said the events occurred outside of the US and were legal in the places where they occurred, so SAA is N/A!

Courts today are more willing to take action when acts take place outside of US but have effects in the US.  But this can cause big foreign relations problems.

Ex. Persian Gulf War and OPEC cartel 

· Kuwait and SA balked at Iraq’s initiatives to increase prices (Iraq wanted $ for weapons development)

· Iraq sent troops to Kuwait and SA and the US went in to break up the cartel

Hartford Fire Insurance Co. v. California (USSCT 1993), 5-4

Decided on a motion to dismiss.

This action was brought by 19 different states and hundreds of private Ps.

The federal govt chose not to participate.

McCarran –Ferguson Act exempts “state-regulated” insurance companies from antitrust liability unless they participate in “boycott, coercion, or intimidation”.

Why is insurance exempted from antitrust laws?

· b/c intense competition would cause some companies to go bankrupt which result in many people not having insurance

· we are also afraid that consumers would buy bargain-basement insurance that won’t be able to cover everyone.  These Ins. Cos. will take the money and run.

Re-Insurance Cos. insure Insurance Cos. to protect against mass disasters (they diversify and aggregate the risk – different types of insurance, locations).

Lloyd Names take the residual risk from the Re-Insurance Cos.

The Insurance and Re-Insurance Cos. have standardized policies.

ISO is a member-organization (insurance companies, re-insurance companies) that does the acturarial calculations and decides on the language of the standardized forms.

Then, US began creating new environmental statutes, Superfund, that created tort liability for firms retroactively.

This caused Insurance Cos, Reinsurance Cos, and Lloyd Names to go bankrupt.

London is furious and gets London Re-Insurance Cos to get ISO to change the scope of liabilty.

London Regulators also threaten to boycott (no re-insurance) unless the US makes these changes.

Are these Ds exempt from antitrust laws?

1.
What does “state-regulated” mean?

· Formally subject to regulation by the state (in a statute)

· not the same as the SA Doctrine

· it is still state-regulated if state-regulated entities are interacting w/ non state-regulated entities

· meets this

2.   
What is a boycott?

· court uses a more narrow definition than boycott under SAA §1

· a refusal to deal with someone b/c of a dispute in an unrelated area or transaction.

· Here there are allegations that some Insurance Companies would refuse to give auto insurance.  This is a possible boycott, and is enough to go to trial.

· QUESTION:  Does this narrow definition of boycott carry over to SAA §1??? Maybe…

3.
What is intimidation, coercion?

· Court doesn’t say!

· Aren’t cartels naturally engaging in intimidation and coercion?

4. Does a US court have jurisdiction over the conduct at issue, which took place in GB?

· YES, SAA covers conduct outside US territory if it has an adverse effect on US markets and consumers

5. Does comity apply (refusing to exercise jurisdiction if other country is so intensely involve din the conduct at issue to avoid international conflict)?

· 5 Justices say comity is N/A b/c the involvement of GB is not sufficient to invoke comity

· Majority draws a distinction b/w conduct that is authorized, regulated, encouraged vs. conduct that is mandated

· Comity only applies to mandated actions.  This was just authorized, encouraged, and regulated.  GB never said, “you must…”

· 4 justices dissent say authorization, encouragement and regulation is enough

· Comity is the State Action Doctrine applied to foreign govts.  But not really!!!
· b/c the state does not need to compel to be immune (Southern Motor Carriers)

· there is more deference to states than foreign govts
· Foreign Govts are very angry about this!
So, from now on, GB will mandate this activity to avoid antitrust liability through principles of comity.

What branch should make antitrust decisions?  Executive or Judicial

At what level should these decisions be made?  State, federal, or multinational 

IV.
Reconciliation of Antitrust Laws and Federal Regulations

US v. Trans-Missouri Freight Assoc. (USSCT 1897)

Interstate Commerce Act requires RRs to prefile all of their rates, and not to give discounts.

IC determines whether these rates are reasonable.

Industrial Revolution (1880s) led to the creation of big corporations.

SAA:  citizens want Americans to remain land of small firms

ICA:  citizens say big corporations are very efficient and need to be tolerated and regulated.

USSCT has to reconcile these two statutes.

Court interprets SAA to say that all contracts in restraint of trade are illegal.

Later, court interprets SAA to only prohibit ks that “unreasonably” restrain trade (Dissent – White).
Keough Case (1922) – Rule of Reason Period ( But this is Modern Law


Lots of competitive RRS got together and agreed to charge certain prices.


RRS filed their rates with the ICC as required by law.

The ICC then has the responsibility to determine if the rates are reasonable and should be approved.


ICC approved these particular rates.

USSCT said these RRs violated the SAA by horizontal minimum price fixing, which is Per Se Illegal (Trenton Potteries).

But the court cannot give a remedy b/c if an agency with jurisdiction to do so says the rates are reasonable they bind courts b/c they become the law.


This is known as the “Filed Rate Doctrine”


But there is a different outcome for state regulations.

V. Horizontal Allocation of Markets

US. v. Addyston Pipe & Steel Co. (Cir. Ct. Op. 1898) – Taft “Per Se” (a minority view at this time)

This circuit court opinion adopts an interpretation of the SAA that the SCT doesn’t adopt until 20-30 years later.

This interpretation (“per se”) contrasts with the SCT’s interpretation of SAA in Standard Oil (“rule of reason”).

6 iron pipe makers in the Midwest get together and divide up the Midwest into 6 markets.

This creates 6 monopoly markets and the price goes up.  

The firms together account for only 30% of the US market for iron pipes.

Taft says:

1. A K in the restraint of trade is reasonable only if necessary to further a legitimate primary purpose of agreement.

Ex. a covenant not to compete is reasonable (Mitchel v. Reynolds)

2. Here, horizontal allocation of markets and price fixing are per se violations whose purpose is to allocate markets and fix prices.

And this agreement does not further a legitimate purpose.

It has no potential to do any social good.

3. It is still per se illegal even if there are no adverse effects.

Here the 6 firms have only 30% market share.

It is difficult to prove adverse effects.

But there is no potential for social benefit, and firm may be able to do harm down the road.

Plus, this cartel creates a big barrier for non-Midwest competitors to enter the cartel’s market b/c of high transportation costs. 


4.
Government need not prove intent or effect


Timken Roller Bearing Co. v. US (USSCT 1951) – Per Se Period


US Timken makes roller bearings and has 25% of the US market.


US Timken creates two more corporations (British Timken, French Timken).

US Timken will own half of these new corporations, while British and French owners will own the rest.


Then these 3 firms will agree not to sell in the others’ territories.

Court says classic geographic allocation of markets are a Per Se Violation of SAA, just like horizontal minimum price fixing.


Why did Timken choose this method of going global in the 1940s?

· at this time, it was very difficult for US firms to make things here and sell them abroad b/c of extremely high international tarriffs

· Also, other countries didn’t want foreigners to come into their countries for competition. (Restrictions on foreign investment)

This geographic allocation of markets don’t really have any adverse effects and is really the only way for US firms to expand globally.

Criticism: these types of restraints are ancillary to a legitimate business purpose. 


Copperweld (USSCT 1984) – Exception for wholly-owned subsidiaries

USCT said SAA no longer applies to agreements b/w parents and wholly-owned subsidiaries.


(Timken would probably still be illegal b/c not a wholly-owned subsidiary).


US v. Topco Assoc. Inc. (USSCT 1972) – Per Se Period ( BAD CASE


[This could also have been a group boycott case]

Up to the 1950s, grocery stores were largely Mom and Pop stores.

In the 1950s, large chains began to take advantage of large economies of scale and began to wipe out the independent stores.

So 25 independent grocery stores formed a cooperative and engaged in cooperative buying, labeling, promotion, and advertising (of Topco brands and stores).

Topco had a territorial restriction clause where any member could veto the membership application of any store w/in 100 miles of a member.

These independent stores only account for 1.5-16% of retail grocery stores in markets with Topco stores.

Per Se Rule or Rule of Reason?

5 Justice Majority says Per Se Rule b/c it is so likely to be bad and unlikely to be good.

Criticism:  Is this a “naked restraint” (perfect for a Per Se Rule) or a “restraint ancillary to a legitimate business transaction”?

· This arrangement was pro-competitive b/c otherwise these smaller firms would never be able to compete with the larger firms.

· W/o the territorial restrictions, there would be a free rider problem and this cooperative will fail 

Jay Palmer v. BRG of Georgia, Inc. (1990)

HBJ offers a bar exam review course to all states.

BRG begins to compete in GA.

BRG + HBJ agree that HBJ will not operate in GA and BRG will operate only in GA.

Then BRG increases its price in GA from $150 to $400.

Court finds this to be illegal.

VI. Horizontal Minimum Price Fixing

US v. Trans-Missouri Freight Assoc. (USSCT 1897)

Court interprets SAA to say that all contracts in restraint of trade are illegal.
US. v. Addyston Pipe & Steel Co. (Cir. Ct. Op. 1898) – Taft “Per Se” (a minority view at this time)- early interpretation of SAA 

Horizontal price fixing and horizontal allocation of markets are per se illegal.

But this contrasts with SCt’s opinion in Standard Oil.

And SCt doesn’t accept this view for another 20-30 years.

 (see Horizontal Allocation of Markets above)
Standard Oil Company of NJ v. US (USSCT 1911) – “Rule of Reason” – early interpretation of SAA but not really horiz. Min. pf

The Rockefeller Trust controlled 90% of the oil market.

Rockefeller’s innovation was that if you integrate vertically, then you are more efficient (producing, refining, transporting in one corp.).

Rockefeller created an “umbrella” trust to decide how each refinery company would produce.

This was one of the main reasons why the Government enacted the SAA.

Court says all contracts arguably in restraint of trade are subject to a rule of reason.

The Gov’t/P must prove:

· D had bad intent 

· Bad Effect actually happened
· The D has the opportunity to show business justification 
*** It is much harder for Gov’t/P under Rule of Reason than Per Se theory. 
It is easy to use circumstantial evidence to infer intent and effectiveness when D controls 90% of market.  But what about if D controls only 30%?

· analyze the market over many years, rarely is there a smoking gun


Board of Trade of City of Chicago v. US (USSCT 1918) – Rule of Reason Pd

Most of the grain in the US is traded in the Chicago Board of Trade, which is a member organization

 
Members are competitors against each other.

Members formed a K amongst themselves ( once it’s 2:00 pm on any trading day, a bell sounds, and from 2:00 pm until the morning of the next trading day, the price of  “to arrive grain” is fixed.

  
US sues for violation of SAA and wants a Per Se Rule.


But court adopts Rule of Reason.

So now the gov’t has the difficult burden of proving that this behavior has an adverse effect on prices, output (less grain traded), consumers (higher price), producers (lower price).


Plus the gov’t must counter any reasons proffered by D.


Board of Trade offers the following “good effects”:

· stops 4 or 5 members from secret-dealing after 2:00 and getting extra deals 

(BUT, if the other 95 members competed with these 4 or 5 members, competition would be better and consumers would benefit!)

· life is more convenient and pleasant for members with shorter hours

Court upholds the members’ regulation!

Bad effects of rule of reason for gov’t:  long, expensive trial, gov’t has difficult burden


US v. US Steel Corp. (USSCT 1920) – Rule of Reason Period


12 firms that used to be competitive form a holding company.

The holding company coordinates their price and production (50% of US Steel market).

Holding Co. hosts secret “Gary Dinners” for the Holding Co. and remaining non-members.


This is classic horizontal minimum price fixing.  

Court says Rule of Reason applies and requires proof of: Conduct, Success, and Effectiveness.

Court says this is an incomplete monopoly b/c it never reached 100%and incomplete monopolies do not violate the SAA.

Attempt to create a monopoly?  No, court says the gov’t can’t prove that the cartel was successful in raising prices and reducing production.

No abuse of power!


The Gov’t will not win cases under the Rule of Reason!


This is the most powerful case the gov’t could possibly put forth!!!!


3 Justice dissent:  Same argument as Circuit Court Judge Taft in Addyston Pipe.

· all we should require is that conduct that has potential to do harm to public and no potential for social benefits took place

· this should be enough for a Per Se Violation

· no need to prove effectiveness in raising price, reducing quantity

See Patents Case: US v. GE (USSCT 1926) – Rule of Reason Period

See Patents Case: Standard Oil v. US (USSCT 1931) – Rule of Reason Period

· in both of these cases court finds horiz. minimum price fixing to be ok

US v. Trenton Potteries Co. (USSCT 1927) – End of Rule of Reason Period?

This is a criminal case.

Case precedent under the Rule of Reason favors Ds (Chicago Trade, Standard Oil, US Steel).

Ds manufacture and distribute toilet bowls.

Ds account for 82% of market and entered horizontal minimum price fixing scheme.

CEOS are arrested by DOJ.

At the end of trial, Ds propose Rule of Reason jury instructions (Government needs to prove effects, unreasonable price, D can offer legit. Business reason).

But trial court judge gives simple Per Se Instruction ( if Ds engaged in horizontal minimum price-fixing, then it is illegal.

On appeal, USSCT (with several new justices) agreed with Trial Court Judge.

5 Justice Majority Opinion seems to be saying that horizontal minimum price fixing is subject to the Per Se Rule.

Keough Case (USSCt 1922) – Per se Period

RR rates filed with ICC is per se illegal as horiz min. price fixing.


(See federal regulations section above).

Appalachian Coals Inc. v. US (USSCT 1933)​ -  Rule of Reason but GREAT DEPRESSION

Court is expected to make it clear that Per Se Rule is 100% applicable.

In this case, 137 coal mining firms in Appalachia joined together to form a cartel.

The cartel involved 73% of all the coal produced in Appalachia.

This is a classic horizontal minimum price fixing arrangement.

But court says this is not price-fixing, it was merely stabilizing and raising them!

This is ridiculous b/c it is the same exact thing!!!!

But Court ruled this way b/c it was the Great Depression ( change in values and strong belief in competitive markets.

· Ex. prevailing idea that NIRA authorized cartelization of every industry in US through committees (later rule dunconstitutional)

Court also says (incorrectly):

1. Stabilizing and raising prices through a cartel is an excellent response to the problem of chronic excess capacity

This is bad logic!

If we do nothing, the problem will solve itself eventually.  Competition in excess capacity will lower prices which will increase demand, but the lower prices will cause some firms to go out of business )least efficient, highest cost), and this will reduce excess capacity!

A cartel is the worst possible solution b/c if it raises prices, demand will decrease, and this will create more excess capacity!

 
2.
Plus, allowing firms to raise prices has the same effects as legal mergers


This is bad logic!

Mergers are clearly preferable and have different effects from cartels.

If meger, not all 137 firms would form one company.  The high cost firms will be left out b/c they are too inefficient.  These firms will dropout of the market.  This will reduce excess capacity.  Merged firms will also shut down high cost mines, further reducing excess capacity.  Merged firms will also use economies of scale and become more efficient.

Long term result – 25 firms, demand increases, excess capacity decreased, more efficient, profitable firms.

3.   
Scope of the Geographic Market

Appalachia vs. entire US????

This is irrelevant b/c it would be too expensive to ship coal from elsewhere to Appalachia markets.

This Appalachia cartel will effect the entire US. 

US v. Socony-Vacuum Oil Co. (USSCT 1940) – Per Se Pd but criminal case

It’s the middle of the Great Depression.  NIRA declared unconstitutional, but country still favors cartel cooperation.


Agencies and Gov’t are encouraging the prevention of excess capacity.

Previous Supreme Court case on point says cartel behavior is “the just and patriotic thing to do” (Appalachia Coal).

So Ds responded to the urgings of executive branch agencies to create a cartel to fix the problem of chronic excess capacity.

Ds are charged criminally.

By the time the case gets to the USSCT it is 1940 and the Depression is over.

USSCT says, “Horizontal Minimum Price Fixing has been Per Se Illegal for 40 years.”

This is a lie! It has not (Appalachia Coal, Chicago Board of Trade – Rule of Reason).

Court rejects every defense and arguable justification and holds that the government need not prove effectiveness.

The poor Ds go to jail for doing what the government encouraged them to do and what previous USSCT precedent said was ok.


National Society of Professional Engineers v. US (USSCT 1978)


NSPE said it was against its canon of ethics to engage in competitive bidding.


This was supposedly for the purpose of preventing inferior, dangerous products


Classic horizontal minimum PF.


State’s argument:

1. Learned Profession Exception?  No

Engineers are greedy just like lawyers and everyone else

2. Justified b/c of quality and safety? No

This argument could be used for any profession.

Plus, elaborate regulations exist to protect people.  Tort law, too.

US v. Brown University (ED PA 1992)

Ivy League Elite Overlap Group agreed among themselves that each school would only give financial aid based on need not merit.

The schools then agreed on a common formula to determine need.

The schools also held regular meetings to agree on the amount of need for each common applicant.

School said it was doing this to make sure it allocated funds efficiently to permit more needy students to attend college.

But this is clearly horizontal Min PF, which results in increased tuition.

Ivy’s Argument:

Antitrust laws are N/A to nonprofits?  No

No, b/c instead of profits going to S/Hs, they go internally to employees, etc. (Ex. United Way President).

But profits and nonprofits aren’t exactly the same, so Court applies Rule of Reason instead of Per Se Rule..

Settlement reached while pending before SCt:

· financial aid based only on need is ok

· but agreements and meetings are not ok

· this resulted in collapse of cartel, so now the universities have to compete with each other, more financial aid is given out and some of it is merit based!

Broadcast Music Inc. v. Columbia Broadcasting System (1979)

Popular music composers with copyrights receive royalties every time their music is played.

Composers join BMI or ASCAP, giving them nonexclusive licenses to use their music.

BMI, ASCAP issues blanket licenses (all of BMI or ASCAP songs) w/ fee based on % of annual revenues from licenses.

But distribution from BMI, ASCAP to composers is individualized and based on per performance.

Classic Horizontal Minimum PF (also tying) – Both Per Se Illegal

BMI, ASCAP’s defenses:

1. This involves copyrighted material ( it is ok to confer monopoly on each composer, so all composers are entitled to aggregate their copyrights and earn monopoly profits on all of them

Court says No b/c a monopoly on 2/3 of all popular songs is much worse.  There is  no competition b/c there are no other songs to play.

But copyright is not irrelevant b/c copyright laws tell us that Congress wants composers to have monopolies.

2. This practice is already the result of a consent decree from 10-15 years ago.

But court says a consent decree can never be an absolute defense b/c no new thinking may emerge, new facts, etc.

But this is not irrelevant ( makes judge more receptive to D’s arguments

3. Composers who have statutorily conferred monopolies would be unable to determine who played your song and collect your profits and monitor your Ks.

There are too many TV stations, radio stations, juke boxes, bars, etc.

Composers are entitled to these profits but can’t get them.

They need BMI, ASCAP to do it.

Court accepts this argument as passing Rule of Reason (legitimate business reason, ancillary)

Dissent (Stevens):  

· it is not too hard to monitor these ks

· they say they can’t charge per performance, but they pay out per performance

· This argument would probably win today b/c the computer, internet tech revoultion makes it much easier for composers to monitor and make ks! 

NCAA v. University of Oklahoma (1984)

University of OK and GA challenge the NCAA as a cartel (its firms compose 100% of the market – bball, fball, etc.)

NCAA said:

· no individual firm was allowed to K to televise any of their football games

· NCAA puts out exclusive K for national and regional games

· No school can be shown more than x games, and every school must be shown at least once

· But this was very bad for consumers: no choices, often stuck watching sucky games

Classic Horizontal Min PF.  Per Se Rule would apply.

OK challenges b/c it thinks it can do better on its own.

Court applies Rule of Reason instead b/c:

· product NCAA is selling is “competition itself” ( so the creation of a cartel is justified and so is the introduction of lots of rules (# of coaches, # of players, academic rules).

· It is a nonprofit

But can this particular rule be justified?

· essential to preserve game attendance?  No b/c NCAA couldn’t prove that more people would stay home to watch bigger game

· plus this contradicts consumer choice, which the antitrust laws protect

Court finds violation ( restricted output, higher price, reducing consumer options

Now games are available all the time, but also broadcast revenues are lower (schools are making less on their own than as cartel members!)

Antitrust Laws and Professional Sports:

1. “Competition itself” as a product, so league rules are justified

2. Labor exemption for such rules as salary caps, etc.  But these rules must be tied to the collective bargaining agreement

3. Is NFL 28 firms or 1?  Not resolved

· competing interests or Pship with common interest (exempt from horizontal rules, but §2 is still applicable)

4. What is the product mkt?

Entertainment (compete w/ NCAA, movies, etc.) vs. Football

5. Special Statutes enacted by Congress

Ex. Antitrust laws do apply to baseball 

VII.
Horizontal Maximum Price Fixing

Kiefer-Stewart (1951) – Per Se Pd 

Which kinds of behavior is always harmful and rarely socially beneficial ( to make this Per Se Illegal?

2 distillers entered an agreement that they each will charge no more than ($5) per 1/5 of booze.

Court finds this to be Per Se Illegal b/c these maximums may really be disguised minimum prices which are Per Se Illegal!  It is a cover!

Arizona Maricopa County Medical Society (USSCt 1982)

By the 1970s, most medical services are provided by standard 3d party insurance, where insurance company agrees to pay for necessary and appropriate services.

70% of doctors in Maricopa County form MCMS to help insurers with their difficult task by setting horizontal maximum prices.

Precedent says this is Per Se Illegal.

But doctors argue that they are doing lots of other things too ( checking, monitoring, etc.  This is ancillary to a legitimate business purpose.  

(This argument prevailed in BMI).

Standing:  Insurance Co. is the “harmed party” but they support MCMS, so AZ sues as parens patrie.

Court says this is Per Se Illegal.

Ins. Co could have hired a firm to monitor and make sure fees, procedures are appropriate.

Hypotheticals:

1. What if the 1750 Drs engaged in collective bargaining w/ Insurance Co. to achieve the same result?  Classic Horizontal Min PF b/c the Drs do not fit into the labor exemption

2. What if 100 Drs formed a Pship and made a fee schedule?  Not Horizontal Min PF b/c Pship is one entity

3. What if 1750 Drs formed a Pship (70% of mkt)?

Clear attempt to monopolize under SAA §2; unlawful merger under Clayton §7

4. Corporation forms and hires 100 Drs and charges fee schedule?

Not horizontal Min PF

5. Corporation forms and hires 1750 Drs and now accounts for 70% of market?

Clear SAA §2 violation


But doctors as employees of a corporation have labor exemption to SAA.

Now doctors want to be employees of HMO, not independent contractors, so that they can form a union and set up maximum fees, threaten to strike and they get the labor exemption from the antitrust laws!
VIII. “State Action Doctrine” and Horizontal Minimum Price Fixing

Parker v. Brown (USSCT 1943) – Per Se Period – Broad SA 

Virtually all raisins grown in the US are grown in CA, and CA also has 50% of the world market.


So CA raisin growers have a monopoly.


CA creates a new state agency to implement and enforce a cartel.

· every raisin grower must show up at the agency to negotiate about price and production

· If 65% of growers can reach agreement as to production and prices, then that agreement bind all raisin growers in the state.

This is a clear violation of the SAA.

But court says no violation b/c “state action” is not within the scope of the antitrust laws.  Very Broad doctrine!

The court inferred this intent to Congress under federalism principles.

Private cartels are very hard to form, reach agreements, enforce and penalize.

So usually the private cartels are inefficient and eventually fall apart.

But public cartels are much easier:

· don’t need 100% agreement

· people are forced by law to attend

· monitoring is easy and legal and gov’t will often do it for you

· enforcement is easy b/c violators of the law will go to jail

· these cartels have the power to last a long time and they have massive bad effects on consumers

Gov’t cartels exist for most agricultural products ( we are overpaying for all of these items!!!

Goldfarb v. VA State Bar (USSCT 1975) – restricts SA

Lawyers in VA got together and decided what fees they will charge for certain transactions (i.e. real estate transactions)


Violators are disbarred.


This is classic horizontal minimum PF


State offers 3 defenses:

1. Not I/C?  NO

Funds for mortgages come from out-of-state banks

But is this still passable after Morrison
2. “Learned Profession” exception to antitrust laws? NO

Court doesn’t accept this exception

3. State action exception to antitrust laws? NO

This court narrows state action immunity b/c courts want to end state-authorized cartels.

Court says the state did not compel the conduct at issue (agreeing and complying w/ fee schedules)

· private conduct must be compelled by state

· state is narrowly defined in antitrust to be the legislature only (not the VA State Bar)

Cantor – also restricts SA

A utility regulation case.  This case contracts the SA Doctrine in two ways:

1. Only the legislature counts as “state”

2. The “state” must compel the action at issue

Midcal (1980) – The SA Law Today

Many expected SCt to follow up Goldfarb, Cantor and finally get rid of the SA Doctrine.

But instead, the USSCT announced a new test for the SA Doctrine:

1. The challenged restraint must be clearly articulated and affirmatively expressed by the “state” (aka legislature)

2. The challenged conduct must be actively supervised by the “state” (agency, etc. – not just the legislature)

Southern Motor Carriers Rte Conference v. US (USSCT 1985) – broadens SA Doctrine (Midcal #1) and overules and modifies Goldfarb, Cantor

Truckers meet to set rates.  Clear cartel.

Truckers offer defense of SA b/c state rate commissioners approve the rates.

Midcal Test:

1.
Statute says joint rate-making is fine.   



But one state legislature never said this explicitly.

But Court says this is OK ( the state can implicitly authorize the restraint/conduct at issue

Authorization is ok, compulsion is no longer required as it was under Goldfarb, Cantor #2.

Also, statutes that vaguely contain the seeds of your argument + clear support by agency is sufficient (modifies Goldfarb, Cantor #1)


Patrick v. Burget (USSCT 1988) – Midcal #2


Astoria, OR has one hospital – CMH.


Every doctor at the hospital is a member of the private clinic.


So all patients go to the clinic.

Patrick applies for and gets privileges at CMH, but declines clinic membership b/c he wants to open his own practice.

Peer Review Committee at CMH investigates Patrick and starts procedures to terminate his privileges.


Patrick sues for group boycott and wins.


Do doctors, clinic have SA defense?  No

· state legislature made statute authorizing hospitals to have peer review committes with the power to terminate privileges

· This fails Midcal #2 b/c the state is not actively supervising the peer review committees.  The state has limited scope judicial review.  State needs more active supervision!!!

*** How can future states fix this problem?

· create state agency to supervise peer review committees OR

· establish peer review committee members as temporary state employees w/ fees and intrusive review by State Bd

· AND a federal statute that confers antitrust immunity on states if they meet certain regulations, DP etc.

FTC v. Ticor Title (USSCT 1992) (6-3) – Midcal #2

Title Ins. Companies employ lawyers to do title searches.

McCarran- Ferguson Act exempts Insurance form antitrust laws.

Title Ins. Companies form cartel and agree on prices for insurance and title searches.

SCt holds that Ds are protected wrt insurance policies, but not wrt to searches.

Ds argue that they are exempt for the searches under SA b/c the rates have to be filed with the state.

Midcal Step #1?  Yes, all the state have explicit authorization for this.

Midcal Step #2?  No, no active supervision.  The companies make their filing, but the states need not look at them or have hearings, etc.  If the state does nothing, then the rates go through.  Court found no state was reading these filings!

NOTE:  3 conservative justices dissent ( too intrusive

Municipal Regulation:

Is a city a state for SA purposes?

City of Lafayette ( City is not a state under Midcal Step #1

City of Boulder ( if the state has authorized the city/county to engage in this activity in a broadly worded statute (Home Rule Statute) ( Fails Midcal #1

The only thing that counts is a state statute that authorizes localities to regualte in a specific mkt

City of Eau Claire (  Local Govts do count as “state” for purposes of Midcal #2

Local Govts were often Ds and often got hammered w/ treble damages.

So Congress passed Local Govt Immunity Act of 1989

· it does not exempt them from antitrust laws

· but it does exempt them from treble damages

· injunctive relief only

· or treble damages from private companies in cohoots with local govt

City of Columbia v. Omni Outdoor Advertising Inc. (USSCt 1991)

One company owned all the billboards in Columbia.

Competitor enters the mkt.

D is close friends, donor to local politicians.

City Council passes ordinance making it impossible for competitors to make new signs (but grandfathers in D’s signs).

Competitor sues D and Columbia.

Are D and City of Columbia exempt under SA Doctrine?  Yes

· Clearly meets Midcal #1 ( state statute explicitly allows municipalities to regulate outdoor advertising

· Clearly meets Midcal #2 ( “state” (aka city) is clearly actively supervising

But P tries to create an exemption to SA immunity of D?

· Conspiracy exception?  No b/c this would swallow the whole SA doctrine

Any lobbying would be a conspiracy

· Corruption exception?  No, it is too difficult to patrol motives, politics works by private motives, mixed motives

· Bribery exception?  No, Court doesn’t want federal courts investigating local bribery through antitrust laws.  Other statutes can do this!

D’s actions are also protected as lobbying City Counsel under Noerr-Pennington Doctrine.

P argues for conspiracy, corrpution, and bribery exceptions to N-P immunity but fails.

Court adopts narrow “sham” exception to Noerr-Pennington Doctrine:

· only if your conduct is designed to use the govt decisionmaking process to hurt your competitor, not the outcome!

· In this case, Ds used outcome ( not a shame.  So N-P immunity applies.

· The conduct you engage in must be one where “no reasonable litigant/lobbyist could realistically expect to suceed on the merits.”

· Sham exception is very very very narrow.

P looses.

IX. Influencing Government (“Noerr-Pennington Doctrine”)

Eastern RR v. Presidents’ Conference v. Noerr Motor Freight (USSCT 1961)

A state legislature is about to enact a statute that would reduce the cost for all truckers in the state.

RRs want to block this legislation b/c it would increase competition for the RRs.

So the RRs form and fund public interest groups which run scary advertisements (Ex. “The Movement to Stop Truck Deaths”)

RRs also get people to testify at legislation hearings.

The truckers sue RRs for conspiracy.

But the truckers say anything you try to do to convince the gov’t to harm your competitors is not a violation of the SAA. (1st A – speech, petition gov’t)

This doctrine is broad and has powerful Constitutional underpinnings, so it will never disappear.  
California Motor Transport v. Trucking Unlimited (USSCT 1972) – narrow exception to Noerr-Pennington

At this time, most states regulated trucking.

For ex. in CA, truckers needed state authorization and certification to run a route

CA truckers cartel hires lawyers to automatically file a baseless complaint to demand a hearing anytime a nonmember wants to get a route anywhere in CA.

One of the victims of the cartels sues under SAA.

Cartel cites Noerr-Pennington.
USSCt does not accept this argument and finds cartel to have violated SAA.

There is a “Sham Exception” to the Noerr-Pennington Doctrine:

· Ds actions were baseless (no chance of suceeding on the merits)

· Ds behavior was motivated solely by anticompetitive purpose

*** NOTE: it is very easy to manipulate this exception:

· the sham exception is very narrow

· read the petitions

· do not oppose 100% of nonmembers requesting routes

· don’t use boilerplate language

· throw in case-specific information in the complaint

City of Columbia v. Omni Outdoor Advertising Inc. (USSCt 1991)

One company owned all the billboards in Columbia.

Competitor enters the mkt.

D is close friends, donor to local politicians.

City Council passes ordinance making it impossible for competitors to make new signs (but grandfathers in D’s signs).

Competitor sues D and Columbia.

Are D and City of Columbia exempt under SA Doctrine?  Yes

D’s actions are also protected as lobbying City Counsel under Noerr-Pennington Doctrine.

P argues for conspiracy, corruption, and bribery exceptions to N-P immunity but fails.

Court adopts narrow “sham” exception to Noerr-Pennington Doctrine:

· only if your conduct is designed to use the govt decisionmaking process to hurt your competitor, not the outcome!

· In this case, Ds used outcome ( not a shame.  So N-P immunity applies.

· The conduct you engage in must be one where “no reasonable litigant/lobbyist could realistically expect to suceed on the merits.”

· Sham exception is very very very narrow.

P looses.

X. Essential Facility Doctrine

Terminal RR (USCT 1912)

At this time, the RR network was very important at this time.

The Mississippi River has only one rail crossing point in St. Louis (one bridge in one switching yard).

Every train going cross country must pass through there.

This crossing point was controlled and owned by a consortium of 14 RRs.

The consortium said that the 14 RRs always got preference.  

Other trains could go through for a fee, but got last priority.

Court said terminal RR violated SAA by creating “Essential Facility Doctrine”

Anyone who owns an essential facility has a monopoly and must make it available to all firms who wish to compete in the market (Equal Access).

Factors relevant to determining an essential facility:

· requires a massive capital investment and is inefficient for the other firms in the market to build their own (facility has very high economies of scale)

· use is critical to competition in the market.

*** very similar to natural monopolies

Other examples of this phenomena:

· sports stadiums in cities, ski slopes?, natural gas pipelines, electricity, DOS/Microsoft

Remedy?  Equal Access!

· But firms will still charge high fees, so courts must regulate what is a reasonable rate through agencies (natural gas, electricity)
AT&T (USSCT 1987) – §2 Monopolization and Essential Facility

AT&T had exclusive long distance and regional markets.

MCI wanted to compete with AT&T in long distance market.

AT&T owned the last track to long distance wire and local loop.

DOJ accuses AT&T of §2 monopoly and essential facility (local loop as a natural monopoly).

AT&T gave up b/c they determined they would make more money under the DOJ’s remedy then in pursuing this litigation ( Consent Decree

AT&T was split into 7firms (1 long distance firm and 6 regional local service providers).

The essential local loops are owned by Baby Bells.

Now owners have no incentive to rip off long distance companies.

Level Playing Field. Equal Access.

Long distance Market is very competitive and rates are much lower.

The only happy ending to a §2 case?  And this was only b/c of the consent decree!

NOTE:  The consent decree was reversed by Congress in 1996 Telecomm Act which provides an opportunity for local service firms to provide long distance and long distance to provide local service.  (B/c no longer a monopoly?)

Aspen v. Aspen Highlands (USSCT 1985)

4 mountain ski ticket as an essential facility?

Court finds Ski Co.’s behavior in ending the ticket to be violative of SAA §2.

(See §2 monopolization below)

VERTICAL RESTRAINTS (min pf, max pf, alloc. of mkts, integration, group boycotts)

XI. Vertical Minimum Price Fixing

Dr. Miles Medical Co. v. John D. Park & Sons (US SCT 1911) – per se period

Dr. Miles is a manufacturer of patented medicines.

Dr. Miles has no more than a 10% market share.

Dr. Miles restricts by K the distribution of its products.

· wholesalers cannot sell below a certain price

· wholesalers cannot sell to others unless they agree not to sell below the certain price

One distributor breaks the K and DMM sues for breach.

Distributor says the K is void b/c vertical price fixing is illegal under SAA §1.

Court agrees and says vertical minimum price fixing is about the same as horizontal minimum price fixing which violates the SAA.

Court’s faulty analysis:

Why would a firm like Dr. Miles choose to engage in . . .

1. Horizontal Minimum Price Fixing?

Elimintate competition, create a cartel, earn monopoly profits

2. Vertical Price Fixing?

It will not create monopoly power.

But it will provide an inducement to distributors to get trained salespeople, showcases, display, demonstrations, maintaining inventory.

Vertical Minimum price fixing is good for consumers in this case!

Pierce’s Fine Mattresses Hypo:

If Pierce sells more expensive, superior quality mattresses, he will have little luck selling through traditional mattress markets where people want cheap mattresses.

Pierce needs to get people to know and like his mattresses.

He needs people to push his mattresses at the point of sale (showcases, knowledgeable salespeople).  But this is expensive.  Hence the minimum price for selling them.

Also, the minimum price solves the free rider problem (of discount stores selling his product)
What explains vertical minimum price fixing?

1. Need to induce distributors to invest adequately in promotion by eliminating the free rider problem ( GOOD

2. Disguised horizontal minimum price fixing by distributors in which the distributors banded together to coerce the manufacturer. ( BAD

3. It is actually part of a surreptitious horizontal price-fixing conspiracy manufacturers (Manuf. is policing the cartel rules by imposing vertical minimum price fixing ( BAD

#2, 3 are rare and there is often explicit evidence of it when it exists.

So the most likely explanation is #1, which is beneficial!

If a manufacturer wishes to impose vertical price fixing for any rationale, how else could it do it?

Alternative ways of addressing the free rider problem:

1. Use your own distributor exclusively

But this is very expensive for small manufacturers

2. Sell exclusively through “agents” who never take title of the good.

This is essentially the same as vertical minimum price fixing ( so shouldn’t it be illegal, too?

Later the court says yes.


3.
Implement a system of unilateral price fixing
US v. Colgate (USCT 1919)

Colgate does not make Ks with any distributor, retailer, but instead sends out letters to each distributor that if they ever sell a product under a certain price, then Colgate won’t sell them any more product (#3 above).

Court says this is not vertical minimum price fixing, this is just a unilateral announcement of policy to all distributors (NO K).

Colgate is exercising its legitimate exercise of its property rights not to sell.

What’s the difference b/w these two practices (Dr. Miles, Colgate)?  Nothing, but Colgate is very easy to follow!

US v. Parke Davis & Co. (USSCT 1960)

PD has unilateral vertical minimum price fixing policy that is ok under Colgate, “If we catch someone selling our product for <$1, we’ll stop selling to them!”

PD found a retailer who was selling for <$1 and wrote him a letter saying they won’t sell to him if he continues to violate the policy.


Court finds this to be illegal.

Court modifies Colgate:  legal unilateral vertical minimum price fixing + any communication = an illegal agreement!

So how do you get around Parke Davis? You can’t really, b/c communication is essential so that people know why you’re not selling to them

See Patents Case US v. GE (USSCT 1926)  – Rule of Reason Period
GE does two things with its monopoly:

1. Vertical Minimum Price Fixing

GE says it won’t sell these bulbs to wholesalers, but instead sells exclusively through agents.

GE retains title until the bulb reaches consumers.

Wholesalers, retailers become agents of GE.

GE sets a price under which agents cannot sell below.

Court says this is ok b/c GE has title and can sell its own product for however much it chooses.

Court attaches outcome-determinative and manner restrictions on this behavior. 


Monsanto Co. v. Spray-Rite Corp. (USSCT 1984)


Monsanto manufactures chemicals, herbicides.


Monsanto was experiencing a decline in its mkt share (3-15%).

So Monsanto changes its distribution scheme b/c it believes its products are pricier but superior (Pierce’s Fine Mattresses).

· cuts # of distributors (well trained sales people)

· to get distributors to make this investment and protect them from discount sellers/free riders Monsanto arranges Vertical Minimum PF (vertical allocation of mkts would achieve the same result).

No formal Ks, just announcements “Don’t sell for less than…”

A non-discount distributor complains to Monsanto about a discount seller.

Monsanto terminates the discount seller.

This seems like a clear Parke-Davis violation.

Court redfines what it takes to prove a K:  need communication b/w manufacturer and other high-priced distributors to apply pressure on manufacturer to terminate discount distributor.

B/C Court is still concerned about the other possible bad effects of Vertical Minimum PF:

· disguised horizontal minimum PF by distributors

· disguised horizontal minimum PF as one element of cartel by manufacturers

Business Electronics Corp. v. Sharp Electronics Corp. (USSCT 1988)

Sharp experiences a market decline:

· cuts back on # of distributors (well trained, inventory, promotions)

· K allowing for termination at will

· Then Sharp sends out a letter ( if you sell below Vertical Minimum Price, then we will terminate you at will

A high priced distributor complains to Sharp about discount seller.

This is clearly a K under Monsanto ( Per Se Illegal

But the Court holds that the only thing that counts as a K is a formal legal written k b/w distributor and manufacturer.  (this goes back to Colgate)!

Court also notes that:

1. Vertical Minimum PF and Vertical Geographic Allocation of Mkts imposed by manufacturers have the same effects

2. And their effects are socially beneficial, BUT vertical minimum PF can be a disguised horizontal minimum PF regime by distributor or manufacturer

· court believes these bad purposes will only be implemented through formal ks, so Per Se Illegal

· (But if the Vertical Minimum PF is a disguise, then the manufacturer will have a high market share -- much higher than 3-15%) 


 *** So the law for vertical restraints  (Vertical minimum PF and vertical allocation of mkts) ( anything is fine unless you are stupid and make a formal K
This effectively overrules Parke-Davis by changing the type of evidence required to make a K.  And maintains Colgate  and Dr. Miles
XI.
Vertical Maximum Price Fixing


Albrecht v. Herald Co. (USSCT 1968) – Per Se Illegal


D owns the newspaper The Herald.

D has distributors, each of whom is under K to provide exclusive distribution in a particular area.

Albrecht is one such distributor and he must agree to sell the papers for a maximum price of 25 cents.


Years later, Albrecht raises his price to his customers.

So D hires someone to compete with someone w/ Albrecht in his territory for the contractual price (25 cents).

Albrecht sues for vertical maximum price fixing b/c vertical minimum price fixing is Per Se Illegal.

Court holds vertical max PF is Per Se Illegal (just like vertical minimum pf, horizontal minimum pf, and horizontal maximum pf).

Criticism:  Isn’t Albrecht trying to exploit his monopoly and D just trying to prevent him from doing this?


Court’s flawed analysis:

1. Horizontal Min PF is Per Se Illegal

2. Does Horizontal Max PF = Horizontal Min PF? YES

Court says so b/c horizontal max PF may be horizontal min PF in disguise.

3. Does vertical minimum price fixing (or vertical allocation of mkts) = horizontal minimum PF?   Court says YES (Colgate).

(But this is incorrect b/c of Pierce’s Fine Mattresses)


4.
Does vertical maximum PF = Vertical minimum PF? Court says YES.



(But vertical maximum PF is not harmful to consumers or mkts).



But Court finds them to be just as bad as vertical minimum PF.

5.  
Does vertical max PF = horizontal max PF? Court says YES

(But this is not likely to be a disguise and they are not at all similar).


Court finds this to be Per Se Illegal.


Why wasn’t the “illegal” vertical allocation of mkts issue raised in Schwinn?

· P didn’t raise it b/c he likes his exclusive territory and monopoly power

· Vertical allocation of mkts is efficient and is the natural outcome (w/o this, distributors would swap customers)

· Home delivery of a newspaper is a natural monopoly.

State Oil v. Kahn (USSCT 1997) – overrules Albrecht – no more Per Se Rule


This case overrules Albrecht b/c

1. low prices benefit consumers

2. condemnation of a practice that lowers prices is dangerous

3. vertically-imposed price limits are unlikely to harm consumers or competition

Court is not saying that vertical max PF is always legal, it is just no longer Per Se Illegal.

And so far, nobody has come up with any scenario where vertical max pf would be held illegal.

[In reality, vertical max pf is Per Se Legal!  A P will never win b/c the 3 reasons above will always apply!]

Generalized Characteristics of the Opinion:

· heavy reliance by courts on economics and economic literature in journals

· stare decisis is not as important in SAA situations b/c SAA tells courts to engage in CL decision-making (open-text statute).  As courts learnmore, they can change the law/draw distinctions.

XII.
Vertical Allocation of Markets


White Motor Co. v. US (USSCT 1963) – not Per Se Illegal


WM manufactures big trucks and has only 1% of truck market.

WM decides to market its trucks by territorially restricting where its dealers can sell trucks.

No dealer can sell to the gov’t (only WM can) and dealers cannot compete against each other. 


Court debates vigorously the legality of this by distinction:

1. Horizontal Minimum Price Fixing is Per Se Illegal

2. Does Horizontal Allocation of Markets = Horizontal Minimum Price Fixing?  YES both have the same adverse effects and are Per Se Illegal.

Horiz Alloc of mks creates little regional monopolies

3. Does Vertical Minimum PF = Horizontal Minimum PF?  Court says YES.

Vertical Min PF does not create monopolies or monopoly profits.

WM is like Pierce’s Fine Mattresses (larger firms can do this internally thru economies of scale).

This is just WM’s way of encouraging dealers to invest in promotions, etc.

Court incorrectly says these two practices are the same and are both Per Se Illegal!!!

4. Does vertical allocation of mks = vertical min PF?  Court says NO!

(but these are the same thing – both are a way insulating dealers from other dealers!)

5. Does vertical allocation of mkts = horizontal allocation of mkts?  NO!

Competition still exists in vertical allocation of mkts.

(But court gets this wrong in Schwinn!).

6. Is there any difference in effect depending on when title passes (dealers vs. agents or sales v. consignment)?  No

(But court gets this wrong in Schwinn!).


So Majority (4 conservative judges + very liberal Douglas) concludes that this agreement is OK b/c vertical allocation of mkts is different from vertical min pf!

Dissent:  says the agreement is not ok b/c it correctly concludes that vertical allocation of mks is the same thing as vertical minimum price fixing.  But unfortunately this is based on the incorrect premise that vertical min pf is bad!!

US v. Arnold, Schwinn & Co. (USSCT 1967) – opposite outcome from WM

In 1951, Schwinn is the largest manufacturer of bikes.

Schwinn sells through specialty bicycle shops b/c of its superior quality.

Schwinn had 21% of mkt, but by 1961 it dropped to 11%.

This is b/c of large discount stores like Sears.

So Schwinn decides to cut the # of dealers by 75% based on performance (# sold, quality of service/staff), and monitors performance of dealers and allocates territories among dealers.

Supreme Court just said this was ok in White Motor.

But here, the 5 Justice Majority says this is Per Se Illegal.

Schwinn distinguishes but does not overrule White Motor.  

· White Motor was a failing company, but Schwinn is not

Court also says that Schwinn’s dealing through consignment agents is ok b/c title does not pass.

Continental TV Inc. v. Sylvania (USSCT 1977) – Overrules Schwinn!

Sylvania manufacturers TVs, and its mkt share is dropping.

Sylvania felt it had a higher quality, more expensive product, but is losing to cheap discount, lower quality rivals

So Sylvania cuts back # of retailers who distribute its product, and gives them an exclusive geographic territory. (Pierce’s Fine Mattresses).

This is the same fact pattern as Schwinn which held it to be Per Se Illegal.

Court holds that vertical allocation of mkts is not Per Se Illegal.

(But in effect, no one wins one of these cases anymore)

Court also abolishes distinction b/w b/w agents and dealers in vertical arrangements. 

*** But what about Vertical MimPF which has the exact same effects?  Court never legallizes this!

*** So the law for vertical restraints  (Vertical minimum PF and vertical allocation of mkts) ( anything is fine unless you are stupid and make a formal K

See Monsanto & Business Electronics

XIII. Vertical exclusive dealing

Standard Oil Company of NJ v. US (USSCT 1911) – “Rule of Reason” – early interpretation of SAA

The Rockefeller Trust controlled 90% of the oil market.

Rockefeller’s innovation was that if you integrate vertically, then you are more efficient (producing, refining, transporting in one corp.).

Rockefeller created an “umbrella” trust to decide how each refinery company would produce.

This was one of the main reasons why the Government enacted the SAA.

Court says all contracts arguably in restraint of trade are subject to a rule of reason.

The Gov’t/P must prove:

· D had intent to have that effect

· Effect actually happened
· The D has the opportunity to show business justification 
*** It is much harder for Gov’t/P under Rule of Reason than Per Se theory. 
It is easy to use circumstantial evidence to infer intent and effectiveness when D controls 90% of market.  But what about if D controls only 30%?

analyze the market over many years, rarely is there a smoking gun

XIV.
Group Boycotts

Fashion Originators’ Guild of America v. FTC (USSCt 1941) – Per Se Period

The Guild Members are the fancy high-style fashion groups.

Guild members have a problem with style pirates who make designer knock-offs.

Guild members agree not to sell to “style pirates.”

Guild members tell wholesalers/retailers that they must choose b/w guild members or style pirates.

· Ex. Macy’s doesn’t like this arrangement b/c they want to give their customers’ choice

Guild members get 1200 wholesalers /retailers to agree not to sell to style pirates.

FTC sues.

USSCT says a group boycott is a Per Se Violation of SAA §1.

Hypothetical Variations:

1. Suppose there are 5 US Firms who agree to no longer buy clothes that were made in sweatshops.  Firms also will not sell their clothes to any retailers/wholesalers who buy from sweatshops.  SAA violation?

· YES:  this is no different from Fashion Guild, the firms are being undersold by sweatshops

· So, instead these 5 firms fund angry college students to protest and picket places that sell sweatshop stuff.  This accomplishes the same goal.

2. 5 firms refuse to buy clothes made by child labor.  SAA violation?

· YES:  same result

· Be suspicious when you see competitors band together for a group boycott for some “worthy cause”

3. 5 manufactures boycott children’s pajama who won’t sell to retailers who won’t abide by high anti-flammability standards?  SAA violation?

· YES: same result

Alternatives to the group boycott?

1. Lobby state gov’t for statute

No violation b/c of state action under Parker Brown is exempt from SAA.

But this law may be challenged by Dormant CC  ( it would be a CA law, but maybe Sweatshops Inc. is in WVA.

2. Lobby federal gov’t for federal statute

Congress has spoken so no Dormant CC problem

Make sure you don’t pre-empt states (they can enact tougher standards)

Nynex v. Discon (USSCt 1998) -  Unilateral Boycotts are not Per Se Illegal

Nynex refused to sell to Dison and to anyone else who sold from Dison.

USSCT said this was OK (most people already assumed this was ok).

Unilateral boycotts are not illegal b/c there is no K or agreement in restraint of trade.

Associated Press v. US (USSCT 1945) – Per Se Pd

AP is a member organization and any newspaper can be a member.

Also, any member can veto a membership application from a nonmember.

AP members get complete right to run any story carried by any other member.

Other similar organizations exist, but AP is the largest.

Group boycott?

USSCT finds this to be Per Se Illegal.

The AP must accept all applications.

But this result creates a big free rider problem b/c smaller papers will fire their own staff and run AP stories.  Public loses the advantage of diverse news coverage.

But w/o this ruling, smaller newspapers (boycotted by larger paper in same town) will never get AP stories from smaller towns with only 1 paper (AP member).

AP’s current solution resolves free rider problem and is arguably in accordance w/ USSCT:

· members can’t run stories that have origin in city of member by a competitor (Ex. Washington Post can’t run a Washington Times story)

Silver v. NYSE (USSCT 1963) – Per see Illegal but acceptable if meets DP

NYSE is a member association of stock brokers.

Silver was a member.

Other members believed Silver was defrauding his clients.

NYSE kicks Silver out w/o explanation.

Silver claims group boycott.

NYSE defends itself by saying that Silver is a crook.

USSCT says Group Boycotts are still Per Se Illegal but are acceptable if group complies with due process (letter of explanation, notice, hearing).


Klor’s Inc. v. Broadway-Hale Stores (USSCT 1959) – Per Se Pd


Klor’s is a small, discount retail shop beside dept store Broadway-Hale.


Both are selling appliances, but Klor’s prices are much lower.

So B-H says to all the large appliance manufacturers that if they want B-H’s business, then they can’t sell to Klor’s.

Klor’s sues B-H and wins b/c this is a group boycott by the appliance manufacturers and is Per Se Illegal.

Appliance manufacturer’s like discount stores b/c they will sell more products b/c of the low prices.

Question:  How do courts distinguish b/w when a manufacturer is refusing to sell to a discount store because of a good reason (avoiding free rider problem if superior quality good) or b/c being forced to by dept stores?

· Dept stores only have this leveraging power with the manufacturer at the beginning of the discount store’s existence

· This decision was crucial to getting the discount store movement going

Northwest Wholesale Stationers Inc. v. Pacific Stationery & Printing Co (USSCT 1985)

100 small retail office supply stores account for about 1% of mkt total.

These stores form a purchasing and warehousing cooperative.

Pacific Staionery violates some of cooperative’s rules.

Cooperative kicks out PS w/o any reasons, hearing, etc.

P sues alleging group boycott.

Per Se Rule normally applies, unless cooperative has good reason to self-monitor and has DP reqs (Silver v. NYSE).

No Per Se Rule if:

1. Restraint is ancillary to a legitimate business purpose (Not a Naked Restraint)

Legitimate purpose – economies of scale b/c it preserves competition, benefits consumers

Need some rules to avoid free rider problems

Court says this passes Rule of Reason

OR

2. Group lacks market power (No MKT Power)

Here only 1%

Court distinguishes Silver b/c NYSE had mkt power, and a good justification for expelling a member.


Rothery Storage v. Atlas Van Lines (DC Cir. 1986) – ancillary?


Atlas is a corporation w/ 590 other corporations in its memberships.


Atlas provides scheduling, uniforms, training, storage, marketing, insurance

Atlas says no member can compete w/ Atlas unless it uses its own uniforms, scheduling, insurance, logo, etc.

1. Group Boycott?

2. Vertical Min PF?  Atlas tells members price

3. Horizontal Min PF?  Atlas as a 590-member cartel

Seems to be 3 Per Se Violations.

But instead, Court says Per Se is N/A and applies Rule of Reason

Court says this is reasonable b/c

1.
it is ancillary to an efficiency-enhancing K

· saves on transaction costs for large cross-country moves, storage

· this is a better deal for the public

· avoids free rider problem

· reputation

2.  
AND Atlas lacks mkt power (6%)

*** Now courts seem to be applying Rule of Reason instead of Per Se Rule (BMI, NCAA, NW Stationers) Does this overrule Topco?
Politics/Economics Distinction:

· Group boycotts are illegal if motivated by economics, but are OK if motivated by politics (1st A)

· Ex. Legal Aid lawyers who are paid to defend indigents went on strike to increase payments.  They said it was to enhance legal care to indigents.

Group Boycott?  Court said motive was greed, so this is Per Se Illegal

Labor exemption is N/A b/c these lawyers are independent contractors.  Govt employees don’t have the right to strike

Hartford Fire Insurance Co. v. California (USSCT 1993), 5-4

What is a boycott?

· court uses a more narrow definition than boycott under SAA §1

· a refusal to deal with someone b/c of a dispute in an unrelated area or transaction.

· Here there are allegations that some Insurance Companies would refuse to give auto insurance.  This is a possible boycott, and is enough to go to trial.

QUESTION:  Does this narrow definition of boycott carry over to SAA §1??? Maybe…

XII. Trade Associations

These two cases contrast and are the last time the SCt spoke on trade associations.

Modern courts apply this basic framework.

Usually arises when one person underbids someone for a deal and then the other person threatens to underbid them on their bid.

American Column & Lumber Co. v. US (USSCT 1921) – Rule of Reason Pd

American Column was a trade association with 365 member firms, and accounts for 33% of market.

Trade Association created a “Plan”:

1. Trade Assoc. collects detailed firm-specific current and future projections about pricing and production ( OK

2. Trade  Assoc. compiles data and makes an analysis which it ships out to members ( MAJOR PROB here b/c this data is only useful id quid pro quo and only for attempting to fix prices.  Also this information is secretly given out only to members and public is excluded.

3. Association recommends a “spirit of cooperation”

4. Then Assoc. brags about increased profits in recruiting members ( By itself this is mere puffing

5. Prices have increased ( price increases alone are not enough for illegality

6. Assoc. held regular meetings encouraging cooperation ( this behavior can be dangerous if regular and involving high level employee, but it depends on the detail of the meetings
Court holds this Plan invalid for #1.

Maple Flooring Manufacturers’ Association v. US (USSCT 1925) – Rule of Reason Pd


Trade Assoc. members account for 70% of market (twice as high as Lumber).


Association’s activities:

1. Gathered detailed firm-specific pricing and production information from members

NOTE:  This has the potential to be dangerous.  Attorneys should keep this information locked and safe from general members.  Many members would pay big $ for this info.

2. Assoc. hands the data over to employees who aggregate and analyze the data.  Difference from Lumber:
· what comes out is average info (not firm-specific)

· aggregate data and analysis was reported to members, buyers and sellers, government and public 

· no firm-specific info is given to members.  Firm specific info is critically sensitive and it sole purpose would be trying to implement a price-fixing cartel.  But aggregate info (as here) is not useful for cartels.  Aggregate data is useful for investment decisions (socially beneficial). Ex. new facilities, upgrading

3. Collected and distributed shipping cost data ( Never a problem by itself b/c this info is useful to all

4. Met regularly but DID NOT discuss individual firms’ current or future pricing, production

Court finds this OK, largely b/c of differences in #2.

XIII. Conscious Parallelism and Exchange of Info

Conscious Parallelism:

The Parallel behavior of competitors (prices, marketing practices, moving together with very little time lapse)

1948:  Judges call this a violation of the antitrust laws b/c it looks like horizontal minimum price fixing.

1954:  Court says they were wrong in 1948.  Maybe this is a cartel market, but maybe it is just the ideal perfectly competitive market.


So Court says conscious parallelism alone is never a violation of the SAA.  

But if you have other evidence + conscious parallelism, then you may have a violation of the SAA.

But how much evidence do you need?  How much suspicious communication b/w competitors?

US v. Container Corporation of America (USSCT 1969) – Multi-factored Per Se Rule

Paper box companies were engaging in ad hoc, by request, reciprocal exchange of current price information.

Court uses this case to debate Rule of Reason vs. Per Se Rule.      


5 Justice majority says this practice is Per Se Illegal.  


3 Dissenting Justices apply Rule of Reaosn and find it ok.


1 Concurring justice (Fortas) applies Rule of Reason and finds this violative.


Is a Per Se Rule appropriate?

· probably not b/c there are some benefits to this idea (SEE Maple Flooring).

· If many small firms do this it is helpful not hamrful

Does the majority actually apply a Per Se Rule?

· this is arguable b/c the majority analyzed many facts

· and Court says Per Se Rule may not be appropriate in all cases.

· Court says “if you engage in ______, then you have committed a Per Se Violation.”  Some activities are bad enough by themselves, but some activities are bad with ambiguous effect so you need to look at other evidence.

Applying this new rule:

1. 18 firms account for 90% of the market

The more firms there are, the more difficult it is to cartelize

This info is ambiguous here.

2. Fungible Commodities

All paper boxes are the same (very fungible).

Fungible commodities are easier to cartelize

3. Price Inelastic Demand

Inelastic demand creates a greater incentive to cartelize.

Elastic demand markets are difficult to cartelize – risky!

4. Excess capacity

Ambiguous by itself

5. Declining Prices over Time

Ambiguous

Cartels keep prices high when demand is booming.

But at times of excess capacity and downward pricing, there is a huge incentive to cartelize to stop the downward spiral.

6. Low Barriers to Entry

Less likely to cartelize

Cartels don’t want other firms to easily enter the market

7. Lots of entry by new firms at time of excess capacity

You wouldn’t expect to see firms entering at this time unless prices were artificially high

XIV. Patents and Antitrust Law

In antitrust law, we label a monopoly as bad.

In patent law, we label a monopoly as good b/c when someone comes up with a socially beneficially item after lots of hard work, they should be rewarded.  We need rewards to encourage inventions.  

There is a Patent Clause in the US Constitution.

20 year patent term = statutorily conferred monopoly

After these two cases, the Supreme Court hasn’t said much about this complicated area of the law!

US v. GE (USSCT 1926) – Rule of Reason Period

GE has a 17 year patent on the tunston filament (most important patent ever given ( incandescent lighting).


Tunston Filament was the most efficient way of producing light.


GE does two things with its monopoly:

1.   
Vertical Minimum Price Fixing

GE says it won’t sell these bulbs to wholesalers, but instead sells exclusively through agents.

GE retains title until the bulb reaches consumers.

Wholesalers, retailers become agents of GE.

GE sets a price under which agents cannot sell below.

Court says this is ok b/c GE has title and can sell its own product for however much it chooses.

Court attaches outcome-determinative and manner restrictions on this behavior. 

2.   
Horizontal Minimum Price Fixing

GE made a licensing agreement w/ Westinghouse where Westinghouse can use patented TF to manufacture its own bulbs.

But Westinghouse must sell only through agents and cannot sell below a certain price.

Court said the patent is a property right and anyone can transfer a property right with a condition.

Licensing Agreements:

· specifies a royalty to patent owner

· maintains monopoly

· allows patent holder to use more efficient competitor if need be ( competition

· this benefits consumers

What’s the big deal about setting minimum prices as GE did?

· if GE didn’t make licensing agreement with Westinghouse, then Westinghouse would expend efforts on alternatives to lightbulbs ( this could be bad for GE.

· So GE should give Westinghouse a cut of monopoly profits (a royalty will not accomplish this)

· Horizontal minimum price fixing of $1 buys them off

Court said this agreement was ok.

Bad decision by court? YES

· now there are problems with patented pharmaceuticals

· competitors produce much cheaper generics once patents expire

· Congress made law where for 3 years after patent expires ( only 1 competitor

· So now pharmaceutical companies are buying off their competitors

· Harms consumers

Standard Oil v. US (USSCT 1931) – Rule of Reason Period

Standard Oil has a patent for cracking crude oil, which is an enormous improvement over refining b/c you can get more gasoline at a cheaper cost.

The patent is so narrow that competitors can come up with different cracking processes.

4 firms have patents on the most efficient cracking processes.  Each believe that their other 3 competitors are infringing on their patents.


Each firm sues the others (lengthy litigation).

Firms settle with a cross-licensing agreement:  the 4 firms form a Patent Pool with agent as holder (others can use patents if they go through the holder).

DOJ sues for horizontal minimum price fixing.

Court says this is ok:

· this can’t have a bad effect b/c cracking only accounts for 26% of gasoline, so it can’t have a bad effect on consumers

(But this is false logic b/c there is no question that cracking is superior to refining.  Relevant product market is cracking gasoline – 100% b/c refining is economically obsolete.)

· these 4 firms account for only 55% of cracking 

(But this is false logic b/c these 4 firms held most efficient patterns by far.)

Even 55% is a degree of monopoly power- oligopoly

These four firms are earning prices that the highest most efficient of the 4 would have earned.  This eliminates competition.

Bad Decision?  This case also continues to create problems but overruling it is not a good idea b/c then tons of firms will sue each other and no one will know what they’re allowed to do.  And these cases are so long that there will be harm to consumers b/c of uncertainty and inefficiency.

XV. Monopolization (§2 of SAA)

This is a difficult area of antitrust law to prove.

§2 outlaws monopolization or attempts to monopolize

§2 violation: having a monopoly + something wrong about the firm’s behavior in getting the monopoly.

US v. Alcoa (2d Cir. For USSCT 1945)

Too many Supreme Court Justices owned Alcoa stock, so they recused themselves and let the 2d Cir. make this decision on their behalf.

Government claims Alcoa has violated §2 by monopolizing the aluminum market.

2 Step Analysis:

1. Did Alcoa have a monopoly in 1938?  YES

Alcoa had 33% of market if you include recycled use and exclude company use (SURELY NOT A MONOPOLY)

Alcoa had 64% if you include recycled and company use (PROBABLY NOT A MONOPOLY)

Alcoa had 90% if you exclude recycled use and include company use (CLEARLY A MONOPOLY)

*** Note: No set percentage exists, probably somewhere near 80-90%!

To determine Alcoa’s market share, the Court must define Alcoa’s product market and geographic market.

Product market:

Company use? Court counts this

Alcoa transfers aluminum to other Alcoa fabricating plants where it is turned into cans, etc.

Alcoa figures this into their costs.

Recycled use?  Court doesn’t count this

This is the aluminum made by other companies when they take aluminum scraps and turn them into “secondary” or “recycled” aluminum.

This recycled aluminum will only count if it is a perfect substitute for primary aluminum. (Cross Elasticity of Demand).

Court says this is not a perfect substitute, but it is somewhat good.

Today, plastic or steel may be a good substitute and should be included in relevant product market, but not in 1938!

SO 90% market share is a monopoly, especially since barriers to entry are very high.

Relevant Geographic Market:

Court summarily concludes that the relevant geographic market is the entire US.

Factors to consider:

· shipping costs (if high, then the relevant market will be smaller) ( But aluminum is very light and has low shipping costs

· tarriffs (if high, the market will be smaller)

*** Today these are both low.

At this time, the US is the relevant geographic market, but today it would be larger (perhaps N and S America or the whole world?)

2. Did Alcoa act illegally (bad behavior) in the process of monopolizing? YES – BAD DECISION
Alcoa had patents until 1909.

1909-1912 Alcoa was a member of a price-fixing cartel(but not necessarily illegal at that time b/c of Rule of Reason)

Alcoa operated efficiently w/ low costs.

Alcoa took advantage of large economies of scale (3 or 4 gigantic facilities).

Alcoa expanded its productive capacity in anticipation of demand growth.

· Court says this is bad, but doesn’t this save consumers from high prices and shortages!!!

· This discourages growth in company’s that are doing well.

This looks like a monopoly from “natural growth”.  Court says no.

This looks like the monopoly was “thrust upon” Alcoa.  Court says no.


Remedy:  During WWII, the government needed planes and was creating its own 
aluminum.  So by the time the case was decided, Alcoa had only 30% of mkt.

Court just says the government plants will be given to other aluminum companies, not Alcoa.


Divestiture probably would not have been a good idea.

*** Are §2 cases always an exercise in futility?  By the time the remedy comes around, the market conditions are very different.

United States v. United Shoe Machinery Corp. (US D.Ct. of Mass. 1953) –BAD CASE

In this case, the USSCT upheld per curiam the District Ct’s opinion.

Judge Wyzanski was considered the smartest federal judge of the time

· he hired top economist Carl Kaysan as his law clerk

· despite all of this, most people think this case was decided very badly

USM accounts for 75% of the shoe machinery market in the US. – Step #1 Monopoly/Attempt to Monopolize???

USM sells to 1460 shoe manufacturers.

US leads the world in shoe manufacturing.

It is an intensely competitive market.

Reasons why USM dominates this market:

1.
patents at the beginning ( OK

2.
economies of scale and a large manuf. facility ( OK

3.
superior products and services ( OK

4.
Leasing System ( BAD

USM does not sell its machines, it only leases them. 

· Long term leases? ( OK

This is very commonplace – it helps with planning and stability but make sit very difficult for consumers to switch to competitors

· Price structure ( BAD

Customers are charged a rate based on use of the machine and there is a penalization for use of competitors’ machines.

This is a way for USM to monitor usage and charge more for heavy usage b/c less usage can be re-leased.

This is not really bad:

Ramsey Pricing ( charge different firms different prices for machines depending on the value that firm places on the machine.  Charges larger, more dominant companies more than smaller companies.

But you can only do this with leases not sale b/c otherwise the smaller firms will become middlemen for the machines.

Better effects for society

This contributes to robust competition b/c barriers to entry are very low in shoe manufacturing.

· Included free services with lease (i.e repairs) ( BAD

This make sit more difficult for other shoe machine companies to enter the market b/c they need a service staff and it will be difficult for independent service companies to enter b/c USM has 75% of mkt.

But USM cares about their high quality machines and their reputation, and wants to better monitor problems with their machines.

· Lease Cancellation Penalty and small renewal charge

But this goes hand in hand with a long term lease

Remedy:

Court says divestiture would be unrealistic (difficult to split b/c of economies of scale)

Court orders them to offer machines for sale as well as lease.  This destroys USM’s price by utilization method.

Court orders USM to charge for service.

Realworld Result:

USM’s market share still was 48%.  So DOJ sued again.

USSCt orders divestiture of USM ( 3 discrete firms

Over the next 12 years, USM goes bankrupt and US no longer manufactures any shoes.

Wasn’t this market performing excellently ( 1460 shoe manufacturers and low barriers to entry, USM’s very superior and efficient machines.  Their leases supported robust competition.

If these two smart people couldn’t get it right, are §2 cases worth bringing at all?

· very long trials of 10-15 years

· Alcoa (no longer had monopoly at time of decision

· IBM ( Most famous §2 case in the 1970s.  But by trial time IBM was failing. Could they even stay in the market?  After 18 years, DOJ dismissed with prejuidice

· Microsoft ( Will Microsoft be a monopolist in operating systems in 10-15 years?  Will PCs and Operating Systems even be obsolete?

AT&T (USSCT 1987) – §2 Monopolization and Essential Facility

AT&T had exclusive long distance and regional markets.

MCI wanted to compete with AT&T in long distance market.

AT&T owned the last track to long distance wire and local loop.

DOJ accuses AT&T of §2 monopoly and essential facility (local loop as a natural monopoly).

AT&T gave up b/c they determined they would make more money under the DOJ’s remedy then in pursuing this litigation ( Consent Decree

AT&T was split into 7 firms (1 long distance firm and 6 regional local service providers).

The essential local loops are owned by Baby Bells.

Now owners have no incentive to rip off long distance companies.

Level Playing Field. Equal Access.

Long distance Market is very competitive and rates are much lower.

The only happy ending to a §2 case?  And this was only b/c of the consent decree!

NOTE:  The consent decree was reversed by Congress in 1996 Telecomm Act which provides an opportunity for local service firms to provide long distance and long distance to provide local service.  (B/c no longer a monopoly?)

Aspen v. Aspen Highlands (USSCT 1985) – What does this case mean? Possibly an essential facility?

Court has been generally improving in its decisions, but this is a setback.


Aspen, CO has 4 quality ski slopes owned by 3 firms.

2 merge to form Ski Co. w/ 3 slopes (NOTE: probably an illegal merger if relevant product mkt is skiing and geographic mkt is Aspen)


Ski Co. has 80% of mkt; Highlands has 20% of mkt

These firms engage in a marketing cooperative w/ a 4 slope, 6 day ticket (NOTE: this is probably an Improper Horizontal Min PF)

One year, these firms can’t agree on how to split the profits, so Ski Co. ends the joint marketing cooperative

Highlands sues for §2 monopolization by Ski Co – abuse of mkt power by the firm w/ a dominant mkt position

 
Court finds this to be violative of §2.


What message is this case sending? Possible narrow interpretations:

1. Once you are the dominant firm in the mkt, you are required to engage in joint marketing with your smaller competitors.  Is Court requiring cartels

2. Was Ski Co. violating the essential facility doctrine?

But what is the essential facility? Mountain, lifts, ticket?

3. If you are a dominant firm in a mkt and you engage in a joint marketing cooperative, then you can never withdraw.

But then dominant firms will never do it!

4. Revenues come from outside Aspen

So relevant mkt is much larger ( Aspen, Vail, etc. (destination ski resorts in the Rockies)

So Ski Co. only has 8% of market

So no problem w/ merger, joint marketing cooperative, w/drawal, or monopolization


*** Nobody knows what this case means!

XVI. The Clayton Act (Price Discrimination, Tying, Requirements Ks)

** applies only to products

Congress thought that the Courts weren’t being aggressive enough under SAA.

So Congress enacted the Clayton Act:

· forbids price discrimination of same goods to different people

· forbids tying arrangements

· forbids requirements KS

Each is illegal if it “lessens competition OR tends to create monopoly”.

A. Price Discrimination (Clayton §2) 

Utah Pie Co. v. Continental Baking Co. (USSCT 1967) – WORST CASE EVER DECIDED BY SUPREME COURT

[NOTE:  UP would not have antitrust standing to bring this suit today.]

Utah Pie sued 3 other pie companies for violating Clayton §2a (price discrimination).

In 1958, UP had 66.5% of pie market in Salt Lake City and was clearly the dominant firm in that market.

3 national firms started to compete w/ UP in SLC and they had lower prices than UP.

So UP was forced to lower its prices.

4 years later, UP had only 45.3% of SLC pie market and profits were lower b/c of lower prices.

Isn’t this just a competitive market? UP is still dominant

Isn’t this better for consumers?  More selection, lower prices

Who was hurt? UP

Who was helped? Consumers, new competitors

But Court held Ds violated the Clayton Act and SAA by:

1. Charging prices lower in SLC than those charged in mkts closer to their plants ($1.50 in SLC, $1.60 in CA)

But this is a common practice b/c of different standards of living, competition and other demand factors

2. They charged prices for their pies that were below average cost

But this is a common practice, too.  Firms lose $ all the time.

No pricing or output decisions are based on AC unless for investing in new plant or going bankrupt.

Pricing and output decisions are based on Marginal costs.



*** No Court today would attach any significance to #1 or #2.



Predatory Pricing Today:

Entering competitor chooses such a low price to drive competitors out, then charge monopoly prices.

Areeda & Turner Test ( Predatory pricing exists if firm is charging prices below their marginal cost OR short term variable cost (b/c MC can be difficult to calculate).

McGee on Predatory Pricing:  It takes 10-15 years for predatory pricers to drive out competitors at no profits.  When predatory pricers are finally able to charge higher monopoly prices to make profits, old competitors will come back!  

Robinson-PatmanAct of §2 of Clayton Act: says price discrimination is illegal if it “substantially lessens competition or tends toward monopoly.”

This was created to protect small businesses from large businesses and is therefore inherently anticompetitive.

· it will never be struck down b/c of the strength of the Small Business Lobby

· it is a statute form of Albrecht
· but courts hate this law, too and usually find P to lose

· it is most frequently used as blackmail to get large businesse to settle

See Utah Pie  (above- price discrimination)

When the dominant firm (about 70%) is annoyed by competition from smaller firms.

So it lowers its price below cost long enough to drive competitors out of the market, then it can reap monopoly profits.

MCGee’s criticisms:  This can never be successful!

· it will take 3-5 years of operating at a loss

· as soon as monopolist raises prices, competitors will resurface (w/ assets of old competitors)

· time value of money ( monopoly profits need to be more than loss

Stupid firms may try this, but they will ultimately fail.  So the antitrust laws really shouldn’t be concerned about this.

If these lawsuits are allowed ( firms will be discouraged from charging low prices.  Also, cartels are often the result of settlements of these lawsuits.

Matushita Electric Industrial Co. v. Zenith Radio Corp. (USSCT 1986)

Ps are 2 US manufacturers of TVs.

Ps allege that 21 Ds (Japanese TV manufacturers):

1. Operate a Horizontal Minimum PF Cartel in Japan ( NO affect on US i/c

2. Operate a Horizontal Minimum PF Cartel in US ( but Ps don’t raise this issue b/c cartel makes prices artificially high, which benefits Ps.

Also, no antitrust injury for Ps.

3. US cartel engages in predatory pricing

Wouldn’t it be very difficult for 21 Ds to divide up losses and monopoly profits?

Ds have been doing this for 20 years and Ps still have 40% of mkt.

Ps allege Ds are subsidizing their predatory pricing scheme with the profits from their Japanese cartel.

Maybe Japanese Ds are motivated by empire-building and market dominance, not profits.  Should the antitrust laws be concerned about this? 



5 Justices grant SJ for Ds



4 Justice Dissent would let jury resolve battle of expert witnesses:

· but experts will say anything for money

· so aren’t judges better to figure this out than juries (too complicated, racial bias)

Brooke Group Ltd v. Brown & Williamson Tobacco Corp. (USSCT 1993)

Cigarette market is a 6-firm tight oligopoly that engages in conscious parallelism.

Mkt had excess capacity in 1980s.

To avoid bankruptcy, Liggett introduced low-priced generics and it is so successful that Liggett’s mkt share jumps from 2-5%.

B&W experiences mkt share drop so it starts making its own low-priced generics.

Liggett and B&W engage in price wars for generics.

Soon, the other 4 firms jump in, too.

Liggett sues B&W for predatory pricing for the purpose of punishing Liggett for breaking ranks w/ the cartel and convince it to return to conscious parallelism.

· Liggett has very strong evidence of this

SCT says  P loses.

SCt says many new things:

· Utah Pie  is effectively overruled

· Ps had been winning under Robinson-Patman Act, so SCt says SAA = RP Act
· P must prove:
1. price is below “some measure of incremental cost” (must be below variable cost)
2. Reasonable prospect of recoupment
Both are very difficult to prove.

Allowing Ps to sue on predatory pricing theory is likely to cause far more harm than good ( So SCT sets up a very strict standard

American Airlines

This is probably the strongest case ever under predatory pricing.

Airlines punish upstarts by taking a loss in the upstart’s market (lower price), and they have realistic recoupment by making up the loss in other markets and getting rid of competitors.

B. Tying Arrangements (Clayton §3)

International Salt Co. v. US (USSCT 1947) – Per Se Pd (Still Good Law Today)

ISC makes salt processing machines.

The machines are patented.

ISC leases its machines, but lease says you can only use ISC’s salt.

Classic tying arrangement.

Court sees no potential for good and lots of potential for bad.

Court says this tying is Per Se Illegal b/c:

Real Harm?

· forecloses a part of salt market.

(But it’ sonly harmful if ISC has a large mkt share.  And we don’t know ISC’s mkt share.)

· firm can extend its monopoly power by earning and selling a second monopoly product and profit

(But this second monopoly profit can never be made)

· So what’s so bad about tying? Creates high barriers to entry b/c competitors need to have both products (Ex. browser and operating system)

No beneficial results?

· same beneficial results as Ramsey Pricing in United Shoe Machines

· Supports competition
· Reduces maintenance costs and superior quality and reputation of your machines by monitoring them thru lease
ISC also tied maintenance and repair to their machines which Court said was Per Se Illegal (See United Shoe Macinery)

Questions remain:

After International Salt, how do we distinguish b/w lawful and unlawful tying?  

Does tying have the same standard under the SAA as under the Clayton Act (Per Se Illegal)?

How do we distinguish b/w 2 separate products and one integrated product (Ex. Ball Point Pen or shell and ink cartridge)?

Times-Picayune (1953) – need mkt dominance to be illegal

TP Co. publishes 2 papers – morning and evening

TP has the only morning paper in New Orleans, but its evening paper faces competition

So TP says if advertisers wish to advertise in their morning paper, they must also put an ad in the evening paper.

The morning market is much larger, so most advertisers want morning ads, which will force them to buy evening ads.

Competing evening newspapers will not get advertisers.

Court says a tying of one product with another is a violation of the Clayton Act if D has market dominance with respect to the tying product  (ad in the morning paper).

Here, TP has 100% market dominance.

[64% is probably market dominance, 41% may be…]

But, court says that advertising in the morning and evening paper is a single product!  The ads are the same, so no tying!  

US v. Jerold Electronics Corp. (1960)

Supreme Court per curiam opinion adopted the logic of the Dist. Ct.

Jerold created a master antennae on residential roofs with booster to improve reception.

Jerold sells integrated master antennae and signal booster.

Other firms enter the market and specialize in one or the other.

But since Jerold was the first firm in the market, in order to compete, these firms had to make both products (barrier to entry).

Jerold clearly had market dominance under Time-Picayune.

But is this one integrated product or two separate products?

· Court says when Jerold first came out with this product and for the next 3-4 years, this was a single product.

· But later as market matured and other firms entered this market, this became two separate products.

So, Court finds tying violation!

Does this distinction make sense?  YES

· technology and compatability problems at the outset causing companies to want to tie to preserve the reputation of their product.

· But over time, competitors will emerge who are compatible with existing products.  Specialization will create more efficient, cheaper products for consumers.

Hypos:

Is a car a single integrated product? Not really – wheels, transmission, etc.

Consider car + radio in a Ford Car.  Tying?  What about car radio manufacturers?

If Acme Car Radio Co. had brought this case to the Supreme Court and won, we would not have the advanced car sound systems that we have now.

The decision as to whether something is a single integrated product or two separate products has widespread ramifications for the future of the mkt!

But these are very difficult questions to answer.

· Ex. Microsft says its operating system and browser is a single integrated product

Susser v. Carvel Ice Cream (2d Cir. 1964) – franchises

Carvel told each of its franchisees that if they were going to use Carvel’s ice cream, then they had to use Carvel’s cones, etc.
Court says this is NOT tying b/c Carvel did not have market dominance with respect to the tying product (ice cream).

Carvel only had 1% of market

Siegel v. Chicken Delight (9th Cir. 1971) - franchises

Chicken Delight was charged with tying its chicken and name with frying equipment and coating, etc.

Court said this is illegal tying b/c Chicken Delight had market dominance with respect to the tying product (chicken).

Court equates market dominance with substantial share of the market.

Court says Chicken Delight doesn’t need tying to protect its reputation, it can do this with performance standards and quality specifications.

After this case, every franchiser is freaked out!

McDonalds (4th Cir. 1980) – franchises

McDonalds requires us eof 50-60 of their things (ketchup packets, straws, fryers, etc.) 

McDonalds clearly has market dominance (so under case precedent, McDonalds should lose).

But Court is very reluctant to declare all franchises illegal.

So Circuit Court saves McDonalds by saying that the franchise is a single integrated product w/ 50-60 parts (Jerold, Times-Picayune).

Franchisers’ tie their products to insure uniformity and consistency.  They are selling their reputation.  So it is very important that their food is clean and safe.  Performance standards and quality specifications are too expensive and difficult to monitor.

Northern Pacific Railway Co. v. US (USSCT 1958) – Under SAA §1 – “not insubstantial amount of commerce”

NP was an original RR in the West.

Congress encouraged companies to build RRS to expand the West, but this was very difficult to do, So Congress rewarded RRS who did this by giving them land in a checkerboard fashion (every other tract).

So NP sold or leased the land with a provision that owner/lessee shall always use NP to haul any freight.  But they are free to ship their freight with anyone else if it is cheaper. (Right of First Refusal).

This is a SAA case b/c Clayton Act applies to products only.

Tying product: land; tying product: rail freight transportation

Does NP have market dominance with respect to land? NO

But 5 Justice Majority says market dominance is no longer a requirement!

New standard:  a “not insubstantial amount of commerce”.

Court finds this to be an illegal tying arrangement.

What was really going on here:

· ICC ran a RR cartel (illegal to charge lower than filed rates) and NP was just monitoring the cheaters 

US v. Loews Inc. (USSCt 1962) – patents and tying

Each motion picture production studio would not authorize the showing of a single movie on television.

The studios forced block booking of the movies.

Court said this was illegal

Court said that anybody who has a tying product that is patented or copyrighted has market power.

(But do you really have market power with respect to B movies? They are all pretty much interchangeable. “Attack of Killer Tomatoes, etc.)

Hypo:

If court was right in Loews, is Lifesavers violating antitrust laws?

· they will not sell you a roll of just one flavor ( you are forced to buy the crappy flavors to get the one flavor you want 

· probably a single integrated product b/c the production process and mkt does not justify selling the flavors individually.

Fortner Enterprises Inc. v. US Steel Corp (USSCT 1969) – WORST CASE EVER DECIDED

This was a private case for treble damages.

US Steel is trying to get a little toehold in the US prefab housing mkt.

US Steel says to developers, “we’ll finance your whole development at really good interest prices as long as you put in 10% US Steel prefab houses.”

Fortner takes the US Steel offer and then sues.

Tying product: credit beyond purchase price; tyed product: prefab houses

Court says these are two separate products.

Then, under Northern Pacific, finds that the tying arrangement involves a “not insubstantial amount of commerce.” ($200,000)

[But if Court had applied Times-Picayune standard of market dominance, US Steel only has .000000001% of credit/money market ( no violation!]

Fortner has no real damages!  He got credit at a low price.

Also, this is a hard mkt to enter and US Steel just wants a toehold. 

Fortner II (1977) – distinguishes Fortner I ( mkt power w/ tying product

Court says tying is illegal only if D has mkt power with respect to the tying product (money).



US Steel obviously does not have mkt power in money mkt.



(This is really overruling Fortner I).


Broadcast Music Inc. v. Columbia Broadcasting System (1979)

Popular music composers with copyrights receive royalties every time their music is played.

Composers join BMI or ASCAP, giving them nonexclusive licenses to use their music.

BMI, ASCAP issues blanket licenses (all of BMI or ASCAP songs) w/ fee based on % of annual revenues from licenses.

But distribution from BMI, ASCAP to composers is individualized and based on per performance.

Classic Horizontal Minimum PF (also tying) – Both Per Se Illegal

BMI, ASCAP’s defenses:

1.
This involves copyrighted material ( it is ok to confer monopoly on each composer, so all composers are entitled to aggregate their copyrights and earn monopoly profits on all of them

Court says No b/c a monopoly on 2/3 of all popular songs is much worse.  There is  no competition b/c there are no other songs to play.

But copyright is not irrelevant b/c copyright laws tell us that Congress wants composers to have monopolies.

2.
This practice is already the result of a consent decree from 10-15 years ago.

But court says a consent decree can never be an absolute defense b/c no new thinking may emerge, new facts, etc.

But this is not irrelevant ( makes judge more receptive to D’s arguments

3. Composers who have statutorily conferred monopolies would be unable to determine who played your song and collect your profits and monitor your Ks.

There are too many TV stations, radio stations, juke boxes, bars, etc.

Composers are entitled to these profits but can’t get them.

They need BMI, ASCAP to do it.

Court accepts this argument as passing Rule of Reason (legitimate business reason, ancillary)

Dissent (Stevens):  

· it is not too hard to monitor these ks

· they say they can’t charge per performance, but they pay out per performance

· This argument would probably win today b/c the computer, internet tech revoultion makes it much easier for composers to monitor and make ks! 

Jefferson Parish Hospital Dist. No. 2 v. Hyde (USSCT 1984) – requirements Ks and tying, but hard to tell what this case means

At this point, tying is very broadly Per Se Illegal if it involves a “not insubstantial amount of commerce” and requirements Ks are subject to the Rule of Reason.

JP Hospital enters reqs K with anestheseologists (tying product: surgery; tyed product: anestheseologists).

All 9 justices agree ( no illegal tying!

· *4 Justice Plurality reaffirms Per Se Rule, but not really b/c it is very complicated

· *2 justices (Marshall and Brennan) concur b/c they reaffirm the Per Se as previously applied (this philosophy is now absent from the court)

· 3 justices concur and want to abolish the Per Se Rule and adopt Rule of Reason, but since they can’t convince the other justices of this, they propose an even more complicated Per Se Rule

*** So no Clear Majority for either side!



Are surgery and anesthesia 2 separate products?

· plurality says Yes b/c there is a separate demand for each product/ each can be sold separately.

· Concurrence says No b/c consumers are better off having hospital choose their anestheseologists rather than choosing their own (plus other benefits such as anesthesologists always being available on call)

But this would provide more holdings of one integrated product

Plurality’s tweaking of the Per Se Rule:

· need market share in tying product ( Court here says 30% is not enough

· Relevant product market?

surgery (not many substitutes)
· Relevant geographic market 
East Jefferson Parish, LA or New Orleans metro area?

Factors – cost, close to family

Court decides on East Jefferson Parish

But if 30% is not enough mkt share, what is? Mkt power? Mkt dominance? Monopoly power?

· Another factor:  To what extent does D foreclose competitors’ access to anestheseologists

Relevant product mkt?  Anestheseologists (no substitutes)

Relevant geographic mkt?  Depends on how far anestheseologists are willing to move for a job.  This is probably the US.

So, foreclosure here is miniscule.



Concurrence’s tweaking of the Per Se Rule:

· First, they would say no tying b/c one integrated product

· But if 2 products ( Rule of Reason applies

· Since no other justices agree to that, here’s their Per Se Rule…

1. Does seller have mkt power re: tying product?  Here YES, 30% is enough

2. Is seller likely to obtain mkt power re: tyed product?  

3. Is it rational to treat 2 products separate? 

4. Do efficiency gains outweigh potential competitive harms?

This factor can override the rest.

Here, benefits outweigh harms (choice for consumers, 24 hour service)



Microsoft Ex. ( 

Tying product: operating system (Miscrosoft has 90%.  Probably enough.)

Tyed product:  browser

But are these two products or one?


Eastman Kodak Co. v. Image Technical Services Inc. (USSCT 1992)



This is on a SJ motion.  



6 Justices say this can go to trial; 3 justices say no trial

The Court has uncertain views re: tying after Jefferson Parish



Analysis:

1. 1 product or 2 separate tied products?

2. Does D have mkt power re: tying product?

> 30%; clearly 85% is enough

3. Is D likely to be able to obtain mkt power re: tied product?

4. Defense:  Can D prove efficiency justification (benefits consumers, socially beneficial)

Kodak manufactures and sells expensive photocopy machines.

Kodak once encouraged independent parts and services companies (ISOs).

Then Kodak changed its mind, and wants to do this in-house.

So Kodak wants to discourage ISOs ( says it won’t sell parts to ISOs.

P’s theory:

Tying product:
  replacement parts
( Mkt power?  YES 85-100%

Tyed product: 
  service

( Certain to obtain mkt power? Yes

** This has the potential to tell every manufacturer that you can’t include parts/services w/ your product!  Huge Ramifications!



D’s theory:



Tying product:
 photocopy equipment  ( Mkt Power?  No, only 10%



Tyed product:   parts and services 
 (  Certain to obtain mkt power? No


D also claims that this type of tying can never harm consumers:

· consumers of expensive things don’t look just at initial cost – they look at quality, repair costs, likelihood of breakdowns (Ex. cars)

· Kodak lowered initial price and increased service costs

· But D says consumers aren’t stupid, they aren’t being duped (low initial cost, but higher service/parts cost later)

· Consumers of these products are highly sophisticated

· P says there are information assymetries (one party knows more than the other party)

· But this is not really an issue here b/c these consumers are researching before they purchase and this info is readily available.  

· But are there enough dumb consumers to make Kodak’s policy exploitative?

6 Justices say this is a factual question for the jury

3 justices say no ( so no trial

Advantages of integrating parts and services w/ a durable, complicated piece of equipment:

1. Protects Reputation of Product

2. Eases Financing for Consumers (lower initial price)

3. Get qaulity control feedback

*** But these justices say these 3 aren’t enough to grant D’s SJ.

Kodak + Aspen:  In both cases, court holds it unlawful to have changes in company policy.  So now most companies start in-house to protect themselves.

Kodak + Matsushita:  ????

Chicago School:  SCT in 30s, 40s- 60s made some big mistakes.  Per Se Rules are bad.

Post Chicago School:  SCt did make some mistakes.  But there can be reasons for Per Se Rules – information assymetries, etc.  The practices need to be examined carefully to see if Per Se Rules are appropriate. 

C. Requirements Ks (Clayton §3)

Standard Oil Co. of California v. US (USSCT 1949) – Not Per Se Illegal – Apply Test of Substantial Share of Mkt

DOJ wants reqs Ks to be declared Per Se Illegal.



5 Justice Majority refuses to declare them Per Se Illegal.

There is no potential good to come out of tying arrangements, but here there is potential good.

Standard Oil accounts for 23% of gasoline sales in California (no monopoly concerns here).

Standard Oil distributes ½ of its gasoline to company owned stations.  

The other ½ is distributed to independent-owned stations with requirements Ks that they must sell only Standard gas.

Court says requirements are illegal only if they cover a “substantial share of the market.”

· this is only 11.5%, but court says this is enough for a substantial share of the market

Douglas Dissent:  

· Douglas was very concerned with small companies and hated the antitrust laws, and market analysis

· If Standard can’t use requirements Ks, then the independent stations will be forced out of business

3 Justice Dissent:

· Requirements Ks have big socially beneficial effects (dealers get assurance of steady supply of gasoline for planning and reliance, consumers get more accountability of they go to name stations, big companies protect their reputation through elaborate inspection and enforcement processes)

Jefferson Parish Hospital Dist. No. 2 v. Hyde (USSCT 1984) – requirements Ks and tying, but hard to tell what this case means

At this point, tying is very broadly Per Se Illegal if it involves a “not insubstantial amount of commerce” and requirements Ks are subject to the Rule of Reason.

JP Hospital enters reqs K with anestheseologists (tying product: surgery; tyed product: anestheseologists).

All 9 justices agree ( no illegal tying!

· *4 Justice Plurality reaffirms Per Se Rule, but not really b/c it is very complicated

· *2 justices (Marshall and Brennan) concur b/c they reaffirm the Per Se as previously applied (this philosophy is now absent from the court)

· 3 justices concur and want to abolish the Per Se Rule and adopt Rule of Reason, but since they can’t convince the other justices of this, they propose an even more complicated Per Se Rule

*** So no Clear Majority for either side!



Are surgery and anesthesia 2 separate products?

· plurality says Yes b/c there is a separate demand for each product/ each can be sold separately.

· Concurrence says No b/c consumers are better off having hospital choose their anestheseologists rather than choosing their own (plus other benefits such as anesthesologists always being available on call)

But this would provide more holdings of one integrated product

Plurality’s tweaking of the Per Se Rule:

· need market share in tying product ( Court here says 30% is not enough

· Relevant product market?

surgery (not many substitutes)
· Relevant geographic market 
East Jefferson Parish, LA or New Orleans metro area?

Factors – cost, close to family

Court decides on East Jefferson Parish

But if 30% is not enough mkt share, what is? Mkt power? Mkt dominance? Monopoly power?

· Another factor:  To what extent does D foreclose competitors’ access to anestheseologists

Relevant product mkt?  Anestheseologists (no substitutes)

Relevant geographic mkt?  Depends on how far anestheseologists are willing to move for a job.  This is probably the US.

So, foreclosure here is miniscule.



Concurrence’s tweaking of the Per Se Rule:

· First, they would say no tying b/c one integrated product

· But if 2 products ( Rule of Reason applies

· Since no other justices agree to that, here’s their Per Se Rule…

1. Does seller have mkt power re: tying product?  Here YES, 30% is enough

2. Is seller likely to obtain mkt power re: tyed product?  

3. Is it rational to treat 2 products separate? 

4. Do efficiency gains outweigh potential competitive harms?

This factor can override the rest.

Here, benefits outweigh harms (choice for consumers, 24 hour service)



Microsoft Ex. ( 

Tying product: operating system (Miscrosoft has 90%.  Probably enough.)

Tyed product:  browser

But are these two products or one?
XVII. Mergers

The SAA was unsuccessful in prosecuting mergers

In 1950, and Amendment to Clayton §7 prohibits mergers that “may substantially impair competition or tend toward monopoly.”

This was designed to address the oligopoly problem and to stop market concentration “in its incipiency”

Supreme Court only decided merger cases from 1962-1976, and then Supreme Court backed out b/c it knew it was doing a bad job.


See DOJ/FTC Guidelines later

Why Congress was concerned about oligopoly markets:

· 3-5 firms w/ 20% or more of the market each

· there are definitional problems with what constitutes an oligopoly

· oligopoly markets do not perform as well as competitive mkts and are easier to cartelize

· it is easier to spy and copy competitors

Variables/Factors of an Oligopoly:  high barriers to entry, high homogeneity of products, low price elasticity of demand 

Brown Shoe Inc. v. US (USSCT 1962) – horizontal and vertical mergers

Brown and Kinney manufacture and retail shoes.

DOJ wins on all 3 of its theories (the merger will create undue concentration in retail, manufacturing and forclosure:

1. Undue concentration in shoe manufacturing market?  YES

In order to figure out if a merger could create an unduly concentrated market (oligopoly), you must figure out what share of the market the merged firm will have.  Need to define the mkt (2 components):

What is the relevant geographic market?

Nationwide b/c shoes are light and easy to ship.

Today it would be global b/c no international tariffs and it is inexpensive to ship.

What is the relevant product market?

Which products compete effectively with each other?

3 separate product markets:  mens, womens, childrens

Brown and Kinney argue for separate markets for medium priced/quality and low priced/quality shoes.  

But court says no b/c these shoes compete with each other (Degree of substitutability).

NOTE:  high and low priced shoes would probably be two different mkts

Brown has 4% of US shoe manufacturing mkt; Kinney has .5%

Supreme Court says this would create an unduly concentrated mkt!

[But no Court today would accept this reasoning!]

HHI index of 5 (today HHI index must be 50 for courts to be concerned).

Court’s incorrect analysis:

· Court is concerned b/c this is taking place in a highly unconcentrated mkt of 250 firms

· Court also says in this unconcentrated mkt of 250 firms w/ 1% mkt share, there is a trend toward concentration

(But this is just beneficial economies of scale). 

2. Undue Concentration in shoe retail market?  YES

What is the relevant geographic market?

Not the US b/c a DC resident would not travel to LA for a good deal on a pair of shoes

What are good substitutes for location for substitution?

Court says metropolitan areas + 10 miles.

(but this may be a little too large).




What is the relevant product market?




Same analysis- Mens, womens, childrens

But this can be a difficult question (Ex. Staples/Office Depot merger – relevant product mkt as new office superstores instead of office supply stores.  OD and S charged 8% higher when they were competing against smaller stores than when they were competing against each other)

So now Court must come up with a different mkt share for each metropolitan city.

The highest mkt share in one metropolitan area was 57%.

Court should be concerned if 40-60% mkt share OR jumps by 20% in concentration.

Remedy?

· modern courts would allow the merger but order divestiture of one of the stores in areas with undue concentration

· But this Court says no merger!  

3. Vertical Issue/Foreclosure?  YES

Each new merged firm will only carry shoes manufactured by Brown/Kinney.

So court is concerned that some manufacturers are forclosed.

(But this is incorrect logic b/c Brown/Kinney will sell the most profitable shoes, no matter who the manufacturers are.  And B/K only accounts for 2.3% of the market anyway, so manufacturers are only foreclosed from 2.3% of the mkt!)  

Court cites “troubling trend” of vertical integration in this business.  But this is just efficiency!!!!


US v. Philadelphia National Bank (USSCT 1963) – horizontal 

This was a proposed merger of two banks ( Girard Trust and Philadelphia National Bank (2d and 3d largest banks in Philly).

The merged firm would have 30% of mkt in Philly/4 county area ( ALARMING

The largest two banks would account for 59% of the mkt ( ALARMING

USSCT enjoins this merger.


Relevant Product Market?

At this time there were no ATMs, electronic transfers.  Also Depression Era “local” regulatory statutes exist – no interstate banks

Full Service Banks provide lots of different products ( personal checking, small business loans, larger business loans, giant loans


Relevant Geographic Market?

Relevant geographic market of personal checking? Very small, local.  Merged firm would have mkt share of 30%.

Relevant goegraphic market for small bus loans? Pretty small.  Merged firm would have mkt share of 30%.

Relevant geographic market for large bus loans ($10M)? National. Merged firm would have mkt share of .3%.

Relevant geographic market for giant loans ($10B)? Global.  Merged firm would have a mkt share of 0.

Problem: we have thousands of mkt share #s to look at


Realworld application:

The US has 13,460 banks.


Germany, Japan, GB and Canada each have about 10 national banks.


US Banks are not a player in the international banking mkt

Philly banks are shut out of the national bank mkt, which the NY banks have a monopoly on. 

US needs these types of mergers but they will create dangerous oligopolies in personal checking and small bus loans!

So what’s the solution?

· change the federal law against interstate banking

· the antitrust problem is solved by changing the regulatory scheme

· so now there is a national mkt in each of the product mkts and each of the mkts is subject to robust competition b/w 10 or so national banks!

US v. Vons Grocery Co. (USSCT 1966) – horizontal 

Proposed merger of two retail food chains in LA.

Merged firm will account for 7.5% of mkt.

Should we be concerned about this?  No b/c there is lots of competition, lots of firms, economies of scale

But court said it was afraid of trend toward concentration


US v. Penn-Olin Chemical Co. (USSCT 1964) – potential competitor

In SE US, there are only two firms making and selling sodium chlorate, which account for over 90% of the mkt.


There has been no new entry in the SE mkt in 10 years


Penn Salt makes and sells sodium chlorate in NW.


Olin is a very large national chemical firm which never made sodium chlorate.

Penn Salt and Olin formed a joint venture to make and sell sodium chlorate in the SE market.

This merger was successful, and now Penn-Olin has 27.6% of mkt, which is a sure improvement over the dualopoly.

Court enjoins this merger b/c if Penn Salt and Olin hadn’t merged to form Penn-Olin, then either one of them or both would have entered individually.

But this is a very difficult determination for any jury to make.

Theory of Potential Competition:  a firm on the sidelines ready to jump into the market serves as a check on those firms in the market.

· Recent Ex. ( Regional Bells after At&T case

After Telecomm Act, Regional Bells merged.  Violation?

· size is irrelevant

· same product market

· but NOT same geographic market

· so it will not increase the concentration of any mkt

· But prob with potential competition ( these Regional Bells could compete locally in these mkts (no physical plants in those mkts, but expertise, experience and $)

· But after Uruguay Round, telecomm mkts are opened up to foreign firms, so now losing one potential new entrant is not a big deal b/c there are so many other potential entrants 



US v. Continental Can (USSCT 1964) – same product market?

Continental Can accounts for 33% of tin can market.

CC wants to acquire Hazel Atlas, which has 9.6% of glass jar market.

SCT enjoins the merger b/c it says tin cans and glass jars are the same product market.

Key Question:  Are glass jars and tin cans adequate substitutes for each other?

· SCT doesn’t know, so it agrees with DOJ

· CC can argue that they’re not in the same product market OR

· CC can argue that the product market is much larger so that this little merger won’t affect the concentration of the mkt (Food Container Mkt consists of plastic, paper containers, aluminum foil, etc.)

Court says glass jars and tin cans are the same mkt, but not plastic, paper, foil.

Court doesn’t have figures for CC/HA’s share of mkt (but it is probably 21.3%)

Court enjoins this merger, but it would probably be barely ok.

US v. Alcoa (1964) – same product market?

Court says aluminum and copper cables are not in the same product market.

But Court enjoins the merger anyway b/c acquired company sold a very little bit of aluminum cable.

FTC v. Procter & Gamble (USSCT 1967) – product extension

P & G has 54.4% of detergent mkt

Clorox has 48.8% of bleach mkt

This is not the same product mkt at all.  So this is classicly ok.

Jury made finding of fact that P&G would not enter the bleach mkt (so P&G is not a potential competitor).

But Court enjoins the merger b/c it fears that Clorox will have all of P&G’s advertising advantages, so that no one else will be able to enter bleach mkt.

[But who would have entered against powerful Clorox anyway if P&G wouldn’t have?]

FTC v. Consolidated Foods Corp. (USSCT 1965) – mkt foreclosure

Consolidated Foods is a food processor/wholesaler w/ small mkt share.


Consolidated Foods bought Gentry 10 years before.


Gentry controlled 30% of dried garlic mkt.


Not same product mkt so no undue mkt concentration

But SCT enjoins this merger b/c it fears mkt foreclosure through reciprocity ( CF may not sell other food processor’s products unless they put Gentry dried garlic in their products.  This will foreclose other makers of dried garlic.

[But if CF’s mkt share is small, then won’t these “foreclosed”  dried garlic makers go to other food processors!!!!!]

This is a ridiculous case!

Modern Result:

Corporate profits were very high in the 1960s and corporations didn’t want to give it to S/Hs b/c of the two-tier tax system.

Corporations spent some money on internal modernization, but much $ was left over.

This tax system forces companies to acquire other companies.

But courts don’t allow these mergers:

· horizontal (small %s) ( No Brown Shoe
· vertical (mkt foreclosure) ( No Brown Shoe
· other mkts (related products) ( No Procter & Gamble, C. Foods
Result: conglomerates of companies that own wholly different products ( Inefficiencies

This is why our economy behaved so poorly for a while. 


Brunswick Corp. v. Pueblo Bowl-O-Mat inc. (1977) – antitrust standing

A decline in the popularity of bowling yields bankruptcy of many bowling alleys.

This produces monopolies in some markets.

Brunswick is the second largest manufacturer of bowling equip and financed bowling alleys.

Brunswick has many defaulted loans.

So Brunswick acquires some of the bowling alleys it financed and continued to operate them.  Brunswick foreclosed the rest.

Pueblo sues b/c otherwise Pueblo would have had a monopoly.

Pueblo sues for violation of Clayton Act §7 (This is illegal under Brown Shoe, Procter & Gamble, Consolidated Foods).

Court doesn’t want to find for P, but doesn’t want to overrule all those cases.

So Court says Private P must have antitrust standing ( injury of a type the antitrust laws were designed to address.

In this case, Pueblo was injured b/c it was denied monopoly profits.  Antitrust laws do not protect monopoly profits + treble damages.

So, Pueblo has no standing!

(This would have changed the outcome in: Utah Pie, Albrecht, Fortner).

Illinois Brick Co. v. Illinois (1977) – antitrust standing

Antitrust injury must also be a direct injury.

Passing on overcharges from monopoly profits do not count, neither do consumers.

This prevents double recovery (wholesalers, retailers, consumers, etc.).

Plus, it is easiest to calculate damages for direct purchases.

Wholesalers will hopefully pass on the recovery to consumers.

NOTE:  statutory amendment gives states parens patrie standing on behalf of named party. 

Law of Mergers Today:

· contained in the FTC Guidelines

· Hart-Scott-Rudino Act of 1976  ( must file with DOJ and FTC for review for 60 days.  Then FTC/DOJ will let you know if they will challenge the merger.  If you hear nothing then you are fine.  

· But private parties can still sue. (NOTE: competitors don’t have antitrust injury, consumers rarely can afford it).  So most private parties send info to “help” the DOJ/FTC.  But DOJ/FTC is very skeptical of this.

· 2 circumstances where challenges could realistically occur: 

(1) when customers are really upset and customers are 2 firms who are sophisticated and can afford to challenge this

(2) A state (parens patrie standing to represent consumers when mergers will create local problems)

· This applies to any merger of a firm w/ at least $100M in sales and a firm w/ at least $10M in sales

· 99.9% of mergers are resolved this way by DOJ/FTC

· DOJ/FTC may request an extension and more info

· The Guidelines are shaped by old SCT opinions and recent Cicuit Ct Opinions

DOJ/FTC Guidelines:

· Herfendal-Hirschman Index (HHI) measures market concentration

Determine the mkt share of each firm in the relevant mkt

X2 + Y2 + Z2 + Q2 = HHI

Ex. 4 firms w/ 25% mkt share ( 252 + 252 + 252 + 252 = 2,500

· Delta HHI = change in HHI after merger

Share of the mkt of the merged firm – (square of the mkt share of one firm + square of the square of the mkt share of the other firm) 

Ex. 2 firms are merging, each firm has 5% mkt share ( 102  - (52 + 52) = 50

· DOJ/FTC will NEVER challenge a merger if…

(1) HHI < 1000  
OR

(2) HHI <1800 AND Delta HHI < 100
OR

(3) HHI > 1800 AND Delta HHI <50

· To make these calculations, you must first determine relevant product and geographic markets ( Tons of them! (SCT cases are useful here)

· If merger exceeds these 3 thresholds, then DOJ/FTC engage in detailed analysis of mkt including entry conditions (this alone could make a bad merger ok), off-setting efficiencies/economies of scale (allow firm to reduce costs) and “failing firms” (this defense may not exist anymore).  

· DOJ will also look at vertical issues.  Will merger allow firm to raise rivals’ costs?  Essential facilities.

Hypo:

Ex.  Firm A owns the only natural gas pipeline in SoCal.  Firm B owns 20% of generating capacity in SoCal.  Only natural gas is a power source in SoCal.

· no horizontal issues b/c no product overlap (DeltaHHI = 0)

· self-dealing problems

· SO merged firm must sell the 20% OR the pipeline OR set up equal access

US v. Syufy Enterprises (9th Cir. 1990 – Kozinski)

D opened first multiplex in Las Vegas.

Competitors start losing mkt share.

D gets 93% of mkt through acquisitions.

This is b/c of new technology with economies of scale (one ticket taker, one popcorn popper, one structure)

After H-S-R filing, DOJ obviously challenges these acquisitions.

Court said DOJ was stupid to challenge this merger but this is just b/c of hindsight (6 years later).  No antitrust violation for D.

· DOJ makes no claim of D’s exercise of monopoly power (low prices, consumer choice)

· DOJ claims exercise of monopsony power (harms distributors) ( but this is inconsistent with the facts b/c the big $ movie distributors support D

· D’s mkt share declined to 75% b/c one distributor became angry with D and financed UA to compete with D.

Why did this market perform so well highly concentrated?  Low Barriers to Entry

What makes barriers to entry?

· Regulatory hurdles?  None here

· Economies of Scale (Ex. $7B to make aluminum smelting plant)?  Not that large here

· Access to Critical Resources/Essential Facilities?  N/A here

· Complicated network of Ks?  Not here

Also, sophisticated, well-financed suppliers (or consumers) can serve as a check on monopolists (as did the distributor here who financed UA) 
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