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INTRODUCTION

A. Broadcasting = first electronic media that reached a mass

B. Regulated first by 

1. Radio Act 1912

2. Communications Act 1934

3. Subsequent statutes 47 U.S.C. §§

a. Telecommunications ACT 1996

C. FCC TODAY – www.fcc.gov 

1. Commissioners – five appointed by Prez., only 3 of any party, and no financial interest in FCC

a. Powell (Chairman) – republican

b. Abernathy – republican

c. Copps – republican 

d. Martin – democrat 

e. Adelstein – democrat 

2. Generally democrats are for more regulation while the republicans want to let the market make the choices

D. Standards of Review 

1. Print media regulation gets the strict scrutiny 

2. Other media get intermediate – must be substantially related to an important government objective

3. Rational basis

4. Common Carrier

THE REGULATION OF BROADCASTING: PROBLEMS OF LAW, TECHNOLOGY AND POLICY
I.
THEORIES OF BROADCAST REGULATIONS

A. Spectrum Limitation and the Scarcity Theory

1. On the scarcity point, Congress had 3 options in creating the FCC

a. Through lawsuits invoking property law

b. Opted for outright public ownership

c. Create an administrative body to develop and enforce a classification system

2. NBC v. US, 1943 (pp. 670)

a. Background – Network challenge to the Chain-broadcasting rules

i. Radio Act 1912 gave some authority to the Secretary of Commerce. Since there were not many radio stations, he took 2 frequencies from the spectrum and gave them away. However in the1920s the increase in radio stations led to interference(Secretary regulated by limiting hours of operations. The Broadcasters sued and won

ii. Radio Act 1927(Communications Act 1934

a) Problem: Act did not specifically refer to the networks but only to the obligations of the individual broadcasting licensee to be in the public interest. But the networks were producing the programming and the licensees had no say

b) FCC found that agreements b/w licensees and networks adversely affected the ability of licensees to operate in the public interest and enacted chain broadcasting regulations.  The networks challenged this.

c) Chain-broadcasting regulations designed to do two things

i) Return to licensee day-to-day control over programming

ii) To stimulate the development of new networks

iii. The Chain-broadcasting rules aimed to correct certain problems

a) Exclusive affiliation

i) The problem was that the licensee is the focal point to the act and must serve the programming needs of the community.  However, the networks were making the programming decisions

(a) Chain broadcasting rules aimed to preclude this sort of control

b) Territorial exclusivity

i) Network bound not to sell programs to any other station in the same area

ii) The problem is that it prevents the development of new networks and may deprive the public of programs that might otherwise be available

c) Term of affiliation

i) Contracts bound stations for a period of 5 years

ii) Runs contrary to police b/c the Act gave a license for 3 years

d) Option time

i) Clauses allowed a network to call affiliates to carry a commercial program over the entire broadcast day w/ 28 days’ notice

ii) Problem was that it hindered stations in developing local programming service and prevented new networks

e) Right to reject programs by affiliate

(a) Right should be allowed, but it must be a real right so that the licensee has a right to effectively reject programming

(b) [FCC later did an about face – recognition that the bargaining power of networks had decreased]

f) Network ownership of stations

i) Duopoly Rules – no one network can own two stations of the same type in a single area b/c it is contrary to the public interest

g) Control by networks of station rates for advertising

i) The concern is that station’s ability to compete and bargain freely for advertising may be harmed.  Advertisers drawn to the network thus decreasing possibilities for programming

b. Court distinguished broadcast media from print media b/c of the scarcity of broadcast outlets

i. Originally b/c of a natural limitation on the number of stations that might operate w/o interfering w/ one another, regulation of radio was necessary as a form of “traffic control”

c. Holding: J. Frankfurter based the decision not on “numerical scarcity” (that there are few broadcast outlets), but upon “allocational scarcity”( “radio inherently is not available to all…b/c it cannot be used by call, some who wish to use it must be denied.”

i. For this reason the 1st A will not be applied strictly in the broadcast context(there must be some government regulation of content

d. Other Holdings:

i. FCC has power of affiliated networks (through its licensing authority over the broadcasters)

ii. The enabling act is to construed broadly, giving the FCC substantial power (“public interest” standard established by Congress) 

a) FCC also has the authority to do so under §303(g), which gives it power to act for the more effective use of radio and to issue regulations wrt it

e. Dissent: J Murphy – If the government takes too active a role in the dissemination of information, then the public can be hurt

i. Radio’s immediacy and invasiveness affect more than print.  Murphy is concerned that the government should regulate upfront and not through an agency (more of a legislative mandate)

ii. Murphy is a proponent of the social impact of broadcasting

3. Continued relevance

a. As recently a 1994, USSC (per Kennedy) “declined to question [the scarcity rationale’s] continuing validity as support for out broadcast jurisprudence” (Turner Broadcasting)

b. No rules today w/ respect to radio (dropped 1977)

i. FCC currently entertaining complaint by network affiliates of chain-broadcasting rule violations (Supp, pp. 4)

a) Deteriorating relationship b/w the networks and their affiliates led to establishment of trade association filing complaint w/ FCC (Supp, pp. 134)

b) Networks, in response asked the FCC to relax some of the chain broadcasting rules

ii. FCC is trying to protect the networks and facilitate the development of new networks

B. Theories of Listeners’ and Viewers’ Rights

1. Red Lion Broadcasting v. FCC, 1969 (pp. 676)
a. Court recognized a “hierarchy” of competing 1st A interests, and held that some regulation of broadcasters (in this case, the fairness doctrine) actually enhanced 1st A values

b. But see Tornillo, which refused to give a “right of access” to print media(some courts argue under this theory that broadcasters have unique roles as public trustees

2. CBS v. FCC, 1981 (pp. 677)
a. Issue was the constitutionality of §312(a)(7).

b. The Court reasoned that although it impinged on 1st A rights of broadcasters, it primarily advanced the paramount 1st A rights of the public to receive information

c. In a free speech concept, the rights of the viewer/listener predominate

C. Theories of Social Impact

1. FCC v. Pacifica Foundation, 1978 (pp. 677)
a. Court justified the penalty on “indecent” broadcasting by pointing out the social impact and intrusiveness of broadcasting

D. Market Based Theories

1. 1974 – Format Doctrine (WEFM v. FCC)

a. In this case, a format change(Group of citizens file a petition to deny, then there should be hearing if 4 conditions were met: 309(d)(2) – Citizen groups have standing to challenge FCC decisions(Petition to deny but must show that are substantial and material questions of fact to get a hearing

i. Notice of the change had precipitated significant public grumbling

ii. The format had a substantial following

iii. There were no other stations in the available market area of that type

iv. The format would be economically feasible

b. 1976 – Inquiry as the format doctrine

i. Conclusion that the public interest in best served by letting the market determine formats

ii. No need for a hearing w/ a transfer application

iii. Deregulation Order 46 Fed. Reg. 1388, pp. 681

2. FCC v. WNCN Listeners Guild, 1981 (pp. 678)
a. Facts: FCC refused to establish standards and regulations for format-changing by stations, arguing the marketplace should be predominant in determining format (policy statement rejecting the format doctrine). IT group filed a petition for review of policy statement in CTAP. CTAP reversed FCC. 

b. Holding: J. White overruled CTAP, which had held that the marketplace was broken – in that it only responded to a particular demographic (those w/ the most disposable income), and therefore some demographics were undeserved

i. Convinced that this was not a matter of law but of administrative policy best left to the decision of the agency. 

ii. Held that the public interest best served by inter-format diversity as opposed to intra-format diversity (one should not measure how diverse the programming is in a given station but whether given in an entire market there is diversity in formats). 

iii. FCC’s interpretation of the public interest standard is not inconsistent w/ the Act. 

iv. As far as innovative programming goes, the market is likely to respond more quickly than the agency.

c. Dissent: Marshall and Brennan thought the CTAP was right and this was a violation of law. 

i. The policy statement has said format changes in entertainment programming would not give rise to substantial and material questions of fact sufficient for a hearing. 

ii. To conform to the public-interest standard, the FCC has to make an individualized determination, thus making the broad-sweeping policy statement a violation of the Act. FCC had shown inter-format diversity existed in the WNCN thus destroying its argument that the format doctrine was not feasible.

iii. FCC has had a tradition of granting waivers to exempt a party from policy (safety-valve).The dissent wanted a safety valve for extreme situations involving format changes

3. Other marketplace arguments

a. FCC Chairman Fowler argued broadcasters should be conceived of as market participants, not trustees

i. Analogized the market place model of broadcasting to that of print media, and so argued for 1st A “parity”.

E. Reconceptualization by the USSC 

1. 1st A(USSC has upheld a higher degree of restriction for broadcast than print

2. 1st A Parity(both print and broadcast should be treated from the same point of view but caselaw has held otherwise 

a. Red Lion holds that the FCC can compel the broadcaster to give access for the presentation of views it does not represent but a newspaper does not have to

b. FCC v. League of Women Voters, (pp. 683) the Court indicated that they were willing to reconsider the basis of broadcast regulation, particularly the scarcity rationale.

i. Case dealt w/ the Public Broadcasting Act that prevented public broadcasters from editorializing. Called for a signal from the FCC or Congress to abandon the scarcity rational. Did say that it was content restriction, and thus subject to intermediate review

3. TRAC v. FCC, 1986 (pp. 683)
a. Facts: P was a national citizens group interested in public interest for broadcasting brought suit b/c the FCC had determined that new technologies (teletext) should be exempt from various political broadcasting policies, considering it more like print than broadcast. 

b. Holding (Bork): Scarcity rationale is unacceptable and to avoid it talk about the immediacy of broadcasting. The immediacy rationale is just as obsolete.  Still, the court holds that the USSC adheres to the scarcity rationale and it is not for the court to set aside a USSC decision. The text comes across a screen so it’s TV and subject to the equal time rule.

i. Court rejected FCC’s argument that the broadcasting policies at issue did not apply to teletext

ii. Court held the form (words rather than pictures) was irrelevant…what mattered was the way it was transmitted (over the airwaves)(then, the scarcity rationale should still apply

iii. Bork was very critical of bifurcated 1st A approach(thought both print and media were deserving of 1st A protection

a) Argues that the scarcity rationale, as applied to broadcast but not to print media, is a “distinction w/o a difference”( ALL economic goods are scarce (including print media), and so there is no justification for applying scarcity rationale to one and not the other

F. New Technologies: Regulating Non-Broadcast Services 

1. What 1st A model should be applied to new technologies (e.g. HDTV) and electronic media/

a. Denver Area (pp. 684) the Court refused to adopt a single 1st A standard fro new media

i. Breyer makes an argument against 1st A parity b/c each medium presents different issues.  There is no reason for one SOR that applies to them all.  

ii. Advocates an ad hoc balancing test – does it address an important problem, without imposing, in light of the relevant interests, an unnecessarily great restriction on speech?

2. With respect the new technologies, the FCC has been reluctant to subject them to regulations unless the statute requires it b/c the theory is to let them develop

3. The Transfer from Analog to Digital TV (handouts)

a. Analog uses all 6MHz

b. Digital just converts the transmission into binary code

c. Benefits

i. Takes up less space on the spectrum

ii. No distortion b/c of noise or distance

iii. Better picture quality and sound

d. HDTV (High Definition TV)

i. Very particularized wrt to content and sound b/c uses entire spectrum

ii. SDTV breaks the 6MHz into 1MHz blocks

i) Improvement from analog but not quite HDTV

e. Digital transition from analog

i. Concern that existing sets won’t work unless HDTV ready

ii. Congress in effect gave broadcasters a loan of 6MHz spectrum to develop HDTV during the transition.  Once the transition is complete, broadcasters have to give back the analog MHz/some are demanding the right to sell it back

i) Broadcasters w/ existing analog licenses

iii. Transition is supposed to end in 2006, but caveat in statute allows 85% of consumers to have digital TVs

f. Digital Cable

i. Reconvert to analog b/c unless a consumer has a digital TV the signal won’t be useful

g. Major Issues – 3 impediments to the transition

i. Content - Broadcasters unwillingness to convert to digital (only 700/1300 have started to convert to digital but the deadline was last May)

ii. Cable operators have been hesitant to provide digital unless paid for and won’t pass through HDTV until recently

iii. Cable compatibility

4. Low-Power FM Service

a. In 2000 the FCC adopted rules authorizing the new service that exclusively has noncommercial stations

b. Congress declined to prohibit the service but did include a provision requiring the FCC to strengthen interference protection for existing full-power stationst

II.
PROBLEMS OF BROADCAST REGULATION

A. Licensing and Renewal

1. The overwhelming majority of licenses were renewed

a. 3 Requirements for renewal
i. Station serves public interest

ii. There have been no serious violations of the Act or rules of the FCC

iii. There have been no serious violations of the rules taken together 

b. The airways belong to the public
i. 1934 Act set up an administrative agency to control the spectrum as opposed to allowing market forces to control it

2. The Sole Applicant Problem

a. Henry v. FCC, 1962 (pp. 692) the Court upheld the FCC’s authority to reject even a sole applicant for a broadcast license(is this consistent w/ the FCC’s rationale for selection of licenses?

i. Still requires an effort on the part of the applicant to assess the needs of the community

ii. In reality, this case is a challenge to the entire rationale for broadcast regulation, but whether the FCC would do this today is not as certain as it once was

3. Licensing Process

a. Licenses are granted for a limited duration and confer no property interest

b. Licenses are granted only if the “public convenience, interest, or necessity will be served thereby”

i. Until 1981, radio stations only had a 3 year license

ii. 1981-1996: radio licenses extended to 7 years, TV extended to 5 years

iii. 1996: both licenses 8 years

a) Extension: Although licensee does not have a property right in the license and the airways belong to the US, there is a renewal expectancy

i) There ought to be some degree of expectancy of renewal

ii) Also, they extended the term b/c the number of radio and TV stations has vastly increased since the license terms were first created (600(12,560 radio stations in broadcast chains)

4. Sanctioning and enforcement power 

a. Enforcement by letter (letters of reprimand)

i. Letter of complaint to the FCC complaining about the station.  A copy goes to the station manager, who then has to answer

ii. Some have argued that this is an indirect form of enforcement

iii. Criticized b/c they do not provide much of a basis for judicial review

b. Revoke a station’s license

c. Issue a cease and desist order

i. Rarely used b/c they operate like prior restraints

d. Impose a monetary forfeiture for a violation of 18 U.S.C. 1464 (obscenity and indecency)

e. Deny license renewal (the death penalty)

i. More generous to the incumbent as a result of the 1996 Act

ii. Most often used where a licensee misrepresents themselves in their renewal application

iii. Robinson v. FCC; Brandywine-Main Line Radio v. FCC (pp. 694): examples of a license not being renewed

a) The actual license renewal was based on misrepresentation, D said he didn’t know what the station manager was doing and the other said there was no more group defamation

b) FCC probably went this way over substantive programming agreements b/c of 1st A issues.

iv. FCC v. WOKO (pp. 694): When you have a regulated industry, one of the biggest offense is misrepresentation than the agency

f. Grant a short term renewal

g. If doubtful about an applicant can renew for a period of less than 8 years

B. Standing and License Renewal

1. United Church of Christ v. FCC, 1966 (pp. 695)

a. Until this case there were only two kinds of standing available:

i. If the grant of a license would result in electronic interference w/ that party’s license  (KOA case) OR

ii. Sanders Doctrine: can only challenge what a licensee was doing if the claimant was a regulated component of the industry (book says economic injury)

b. Facts: NBC Channel broadcast in the south of Civil Rights demonstrations.  The affiliate would block out the broadcast.  Citizen group signed a petition to deny and were denied standing by the petition.  Gave a short-term renewal to the affiliate.

c. Court holds that viewers and listeners have standing to challenge and participate in licensing decisions, so long as they can show that a grant of a license would have a particular effect on them

i. Justification for this is that the point of broadcast regulation is to serve the public interest( a license is a “public trust”

2. Petitions to deny

a. Public participation in the licensing process most often takes the form of “petitions to deny”

i. These have their greatest effect in giving citizens’ groups some negotiating leverage w/ stations

b. If the petition raises an issue which the FCC cannot resolve on the basis of the application alone, it will be designated for a hearing

C. Minority and Gender Preferences in the Licensing Process

1. FCC Affirmative Action Programs

a. Comparative Preferences in renewal proceedings

i. Until the 1996 Act, the FCC would have a comparative proceeding before an ALJ.  The incumbent would show how their programming met the public interest.  The insurgent would try to show the incumbent’s problems and how its programming would be better.  Usually resulted in the incumbent being renewed 

ii. Ashbacker v. FCC (pp. 704): USSC held that when one party applies for a license and another applies, they must each be given a fair opportunity to make out their case

b. Minority Preference: The FCC followed a policy of giving enhancements to applications from groups owned or operated by minorities

c. Minority Distress Sales: FCC also adopted a “distress sale” policy, which said that licensees designated for renewal hearings could sell their stations to minority-controlled corporations at a price not exceeding 75% fair-value, no questions asked

i. The assumption behind all these policies was that diversification of ownership would lead to diversification of programming and ideas

d. Minority Tax Certificate Programs

i. If an owner of a broadcast station sold his property to minority-controlled corporations, he was allowed deferral of capital gains taxes (sometimes complete avoidance) associated w/ the sale.

2. 3 SOR in EP Law

a. Rational basis – presumption of rationality, most deferential

b. Intermediate – slightly more demanding, court asks if the regulation serves an important government objective and is the means used substantially related to achieving that objective

c. Strict Scrutiny – courts asks if the regulation serves a compelling or overriding governmental interest and is it narrowly tailored

3. FCC AA – EO Policies: Major Developments
a. Richmond v. Croson (1989): Affirmative action case where USSC said that wrt a city ordinance giving 30% construction to minority contractors fell under the strictest standard of review.

b. Metro Broadcasting v. FCC (1990): USSC held that an intermediate SOR would be sufficient to justify the comparative preferences and renewals and the minority distress sales.  Distinction b/w federal AF programs and state ones.

c. Adarand Construction v. PENA (1995): USSC said that all AF actions programs fell under strict scrutiny and reversed Metro Broadcasting. The makeup of the Court had dramatically changed.

d. Lutheran Church – Mo. Synod v. FCC, 141 F.3d 344 (D.C. Cir. 1998): CTAP issued an opinion following Adarand.  Program diversity was not a compelling governmental interest to justify AF and EO policies

e. MD/DC/DE Broadcasters Association v. FCC, 236 F.3d 13 (D.C. Cir. 2001): USSC struck policy down b/c not related to the public interest standard

f. Nov. 2002 – FCC 2d Report and Order Establishing New EEO Policies

g. Grutter v. Bollinger, 123 S.Ct. 617 (2002)

4. Metro Broadcasting, Inc. v. FCC, 1990 (pp. 699)
a. USSC held that neither the “enhancement” policy nor the “distress sale” policy was unconstitutional

i. Court adopted intermediate SOR, which at the time was the standard for federal AA programs. Brave of Brennan to do so b/c the USSC had used strict scrutiny in Richmond 
b. Applying the intermediate standard, the Court found an important governmental interest in increasing diversity of programming( thus, the Court goes along w/ the FCC’s rationale that diversity of ownership = diversity of programming

i. Defers to FCC’s judgment here

ii. Integration used to be a plus in comparative hearings if the owner managed the station – The licensee is supposed to act in the interests of the community.  Thus the idea that the owner also managed the station was considered a plus

a) Bechtel v. FCC (pp. 710) held that the FCC’s use of integration made no sense b/c the integration requirement was only for one year.

c. O’Connor (dissent) argued that a strict scrutiny standard be applied to all racial classifications, whether “benign” or not

i. Under this standard, the preferences were not “narrowly tailored” ( there were ways to increase diversification of ownership w/o using racial preferences (FCC could simply require diversity programming)

a) In fact, she argues, that these policies cannot even withstand intermediate scrutiny (race neutral means are available)

ii. O’Connor strenuously objects to the claimed nexus b/c minority ownership and diversification of programming (both overinclusive and underinclusive) ( government may not use race as a “proxy for other, more germane bases of classification”

a) First, the market controls content; second, station owners have only limited control over programming. But the policy was outcome determinative b/c other considerations in comparative hearings were often the same b/w applicants

b) Calls for a case-by-case determination given that there is no demonstrated link b/w diversity of ownership and programming b/c the owner may nor may not be integrated

5. After Metro Broadcasting
a. Ultimately J. O’Connor would prevail ( in Adarand Construction v. Pena (pp. 702), the Court held that all racial classifications were subject to strict scrutiny

b. In light of this, the FCC has abandoned the distress sale policy; the “enhancement” provision is no longer relevant b/c the FCC no longer conducts comparative hearings.

6. Lutheran Church – Mo. Synod v. FCC, 1998 

a. Religious station brought a challenge to the FCC’s “equal employment opportunity” guidelines, which required applicants to take specific and affirmative action in hiring diverse persons – NAACP filed a petition to deny renewal of the licenses of the stations on the ground that the church’s programmers were not compliant w/ the FCC’s EEO policies.

i. Ps argued that there were two job qualifications – that the applicant be Lutheran and trained in classical music – tended to make the pool of minority applicants miniscule

b. Court ruled that the FCC’s EEO guidelines did not survive Adarand
i. “Programming diversity” was not a compelling interest

ii. These policies were not “narrowly tailored” ( Court pointed out that the FCC was claiming that secretaries, etc., should not have to be Lutheran b/c they have no effect on the station’s religious programming ( at the same time, the FCC is claiming that hiring minorities would result in “programming diversity”

a) King’s Garden Doctrine – They are not obliged to hire people outside of their faith except for people not related to the faith.

7. After Lutheran Church
a. The FCC came up w/ some new rules that are much less burdensome on broadcasters ( licensees have two options:

i. They can send recruitment announcements to any organization that requests them

ii. They can design their own minority outreach program and record annual employment reports

b. FCC came up w/ some new policies again in November 2002 – FCC 2d Report and Order Establishing New EEO Policies

i. Just required outreach programs – lots of record keeping

a) Must keep a record of job openings, participation of job fairs and internships, must make available public data and must submit this data to the FCC as part of the renewal application and midterm review

ii. Licensees not required to record the ethnic and gender hiring but asked for public comment. Really didn’t require it b/c the law was uncertain

c.  Grutter v. Bollinger: USSC is going to consider for the first time in a while whether race can be a factor in higher education admissions. Important for broadcasting and cable b/c if diversity is a compelling governmental interest for education, it may be for broadcasting as well

d. Look at 1996 Statute §309(k) – if the licensee submits for renewal, the new minority applicant has no right to participate if the incumbent didn’t violate any rules.  If the application is denied, only then is it opened up to others. The statute basically abolished the comparative hearing

D. Renewal Expectancy

1. Generally

a. In Ashbacker Radio Corp v. FCC (pp. 704), the Court held that where two applicants are competing for a single license, e/ must be considered ( comparative hearings were required

2. Central Florida Enterprises v. FCC, 1982 (pp. 705)

a. Challenge to FCC’s “renewal expectancy” ( incumbent broadcasters that had provided “substantial service” were afforded a preference

i. In the comparative hearing the insurgent said that the incumbent had several violations – no diversification of ownership, no integration, mail fraud.  The FCC renewed anyway and the CTAP said this was arbitrary and remanded.  The FCC then gave the elements consideration

ii. CTAP said that in a renewal proceeding, the incumbent should have a renewal interest

a) No guarantee that a challenger’s proposals will match the incumbent’s proven performance

b) Licensees should be encouraged to make investments

c)  Comparing insurgents and incumbents as if they were both new applicants is economically unwise – haphazard restructuring of the broadcasting industry

b. Court upheld “renewal expectancy” in comparative hearings, SO LONG AS it was not the controlling factor

i. Renewal expectancy was to be a factor weighed like any other ( the better the past record, the greater weight “renewal expectancy” would be given

c. Court relies on the idea that “renewal expectancy” is a benefit for the public, not for broadcasters

i. Eg., it encourages broadcasters to develop new programming and programming in the public interest, rather than to maximize short term profit

ii. The public interest is paramount

d. Is this the approach taken in §309(k)?

i. Yes consistent b/c of the public interest requirement

ii. No b/c if there is no one to compete at stage 1, how do we get into the quality of programming as required in Central Florida? (Barron thinks this). True, a citizen group could file a petition to deny, but there’s no one competing 

3. After Central Florida
a. In 1996 TCA, Congress eliminated comparative renewals ( renewal applications are now granted whenever

i. The applicant has served the public interest, convenience, and necessity

ii. The applicant has not committed serious violations of FCC regulations or the Communications act

a) What is a serious violation?

i) §309(k) – the act does not define the terms contained in the renewal standards embodied in the section.  The FCC didn’t define them either.  The terms means whatever was not in the public interest in the past, is still a violation of the public interest unless amended out.

iii. The applicant has not committed other violations that would constitute a pattern of abuse

b. Does the TCA violate the rule of Ashbacker?
i. NO ( the Act is written in such a way so that the incumbent is the only party whose license is considered until they have lost their presumption for renewal

c. In cases where comparative hearings are still used, the FCC has replaced the emphasis on “intra-format” diversity w/ an emphasis on “inter-format” diversity (see, e.g. Geller v. FCC, pp. 708)

E. Programming and the Public Interest

1. Originally

a. How far should the government go in its general supervision of broadcast content?

i. Great Lakes Statement (1929): During the days of the FRC (radio), the government claimed the right to exercise general regulatory supervision over the content of broadcasting

a) The idea was that the entire listening public was entitled to service from the station ( if the station was not meeting a segment’s need, they were being discriminated against

b) Generally (1) service should be well-rounded, and (2) opinions should be handled carefully (fairness was expected). FRC appeal for non-discriminatory programming and fairness in coverage

b. KLKB Broadcast v. FCC (1931): Early decisions vindicated the government’s right to exercise some content regulation, arguing that it was beyond FRC power and that public interest was broader (“b/c the number of available frequencies is limited, the commission is necessarily called upon to consider the character and quality of the service to be rendered”).

i. This was not a “prior restraint”, but rather a “postpublication punishment”

c. Trinity Methodist Church v. FCC (1932): Argument relied on the 1st A. Near v. Minn. had recently been decided holding that prior restraint unconstitutional . The statement did not amount to a prior restraint or censorship b/c they were not directed at any one program (Sec. 326)

2. The FCC’s “Blue Book”, 1947 (pp. 716)

a. FCC attempted to define what qualified as the public interest ( 14 types of programming were outlined: Substantially sustaining programming (unsponsored but vital to community); Some reflecting local interest; Some discussion of public issues; Not too many commercials

3. Programming Policy Statement (1960): In 1960s, FCC said that broadcasters should know the problems, needs, and interests of their communities ( this led to the formal ritual of “ascertainment” (broadcaster would talk to community leaders)

a. Quantitative Processing Guidelines (pp. 717)

i. Balanced well-rounded programming in the public interest, falling into 14 categories. Did not require actual percentages and most of the emphasis fell on entertainment(anxiety w/in the industry b/c imprecise

ii. FCC came out w/ minimum quantitative standards for renewal thus requiring data from broadcasters. Non-entertainment guidelines

b. Summary of FCC Regulations of Programming at the height of regulation (pp. 717-718)

i. Make formal ascertainments of community needs

ii. Log all programming via a composite weekly log

iii. At license renewal time had to make promises such that performance could be measured against promise at the next renewal

iv. Process was expensive and encouraged comparative process

4. Deregulation of Radio, 1981 (pp. 718)

a. In the 1980s, the “ascertainment” and “logging” requirements were done away w/ and replaced by an expectation that “marketplace forces” would be just was effective as FCC rules

i. The only non-statutory obligation left was a demand for issue responsive programming – discuss issues of concern to the community

b. Because of the complaints of citizen groups, who said that abolition of the “logging” requirement made challenges to renewal proceedings impossible, the FCC said that broadcasters should compile and “illustrative file”

c. UCC v. FCC IV, 1985 (pp. 720): The Court said that “illustrative files” were not enough

i. Challenged deregulation as too anemic a definition of the public interest – an abdication so complete that it was a violation of the act

ii. CTAP (DC) said that the FCC can take a market based on conception of the public interest.

iii. However, it disagreed w/ the FCC on the requirement for broadcasters to carry lists of 5 issues of community concern b/c on challenge the broadcaster could argue that the lists were merely illustrative.

iv. In response, the FCC required quarterly issues/program lists reflecting broadcasters’ “most significant programming treatment” of issue (i.e., their compliance w/ “issue responsive programming”)

a) Significant treatment extended to TV in 1989

5. “Issue-responsive” Programming

a. In general, ‘specialization’ is not permitted ( broadcasters can meet the needs of their audience and argue that other stations are meeting the needs of others

i. However, Courts have put some teeth into the “issue responsive” programming requirement

ii. Monroe Communications v. FCC, 1990 (pp. 722)

a) CTAP reversed a FCC decision renewing a license.  The licensee had initially a well-rounded program.  Then it became a subscription service and only issued an hour of non-entertainment programming.  Monroe challenged renewal.

i) The administrative judge (ALJ) said that the licensee was not entitled to a renewal expectancy b/c its current performance was more indicative of the future than its prior performance

ii) The FCC held that issue responsive programming applied to subscription service but that the licensee was entitled to a renewal expectancy based on its non-entertainment programming

b) CTAP said that the institution of a dramatic programming change is most indicative of the future.  

i) Thus the FCC erred and should have focused on this latter change.  The FCC was arbitrary in renewing the license in light of the fact that the station offered less than 6% non-entertainment programming.

ii) Particularly relevant in this case was the station’s recent programming (over last 1/3 of their license period), which the Court said was more probative

c) Concurrence: Must accept FCC’s view of the public interest (deference) but the FCC can’t engage in rhetoric by requiring something they can’t define.

F. Broadcast of Lotteries

1. Generally, pp. 729

a. Originally, there was an absolute prohibition on the advertisement of lotteries

i. This was amended in the 1970s to allow limited advertising of state-run lotteries by broadcasters licensed to states w/ such lotteries

b. Under the Charity Games Advertising Clarification Act (1988), broadcasters in states w/ state-run lotteries were allowed to promote state-run lotteries anywhere (unless the state had a law against it)

i. Not core political speech but speech involving advertisements – type of commercial speech

ii. 1976 VA Pharmacy Case: USSC gave a larger measure to commercial speech than ever before. VA had made it illegal to advertise the price of prescription drugs b/c it would destroy the pharmacists’ consumer relations

a) USSC said that there was a consumer interest in the price and that it was truthful information such that the legislature could not ban an entire class of speech

2. US v. Edge Broadcasting (pp. 731)

a. Under the CGACA, there existed a dilemma: a station licensed in a state w/ a state run lottery could broadcast advertisements into adjacent states that did not have state run lotteries, but the stations in those states could not advertise in turn

i. P challenged this as unconstitutional
ii. USSC used Central Hudson Gas & Electric v. PSC test to uphold the provision

a) Commercial Speech Doctrine - Commercial speech is not protected if it is:

i) Misleading or involves illegal activity but it still may be regulated if:

(a) The government interest in substantial

(b) The regulation directly advances the asserted governmental interest

(c) The government regulation is not more extensive than necessary to serve the governmental interest

b) Statute advanced the government’s substantial interest in supporting e/ state’s right to implement its own policies w/ regard to lotteries (i.e., an interest in federalism) (despite the fact that this advertising was reaching those states anyway)

i) The ban still had the effect of reducing the amount of advertising to which listeners in states w/o lotteries were exposed

3. Greater New Orleans Broadcasting Association v. US (Supp, pp. 16)

a. LA station broadcasted casino advertising (for casinos in LA) which bled into TX and AR (where casinos were outlawed)

b. Applying Central Hudson, Court struck down the advertising ban’s application to the LA station using intermediate scrutiny

i. While there still existed a substantial government interest, the ban was no reasonably related to that interest ( there existed so many exceptions in TX and AR for Indian casinos, etc

a) §1304 cannot prohibit broadcasting of private casinos where gambling is legal. Applying the Central Hudson standard, prong one was not met b/c the information was not misleading.  The government interests of reducing social costs did not sufficiently meet prong two b/c they were not substantial enough.  In regard to prong three, the government’s interests were too speculative.  Finally, the act failed the fourth prong b/c the court found the law to be inconsistent (not on Indian reservations, etc.) and thus did not further the government’s interests since the social costs pervaded these distinctions.

b) This is also consistent w/ the Court’s trend toward allowing more protection for commercial speech (Court is more interested nowadays in whether the speech in ‘truthful’)

ii. Rehnquist (concur): We do have a doctrine in our law that the legislature doesn’t have to deal w/ all aspects of a problem to deal w/ any of it (not a violation of equal protection)

iii. Thomas (concur): Doesn’t even think Central Hudson is necessary.  He would take commercial speech and treat it like political speech and entitle it to higher protection

G. Children’s TV

1. Generally (pp. 723)

a. For years the FCC tried to prod broadcasters into making children’s programming more generally available (and less commercial in nature)

b. The FCC faced a choice: regulate or let the market dictate? ( ultimately, they followed their pattern of deregulation

c. 1974 Policy Statement

i. Didn’t oblige broadcasters to do anything but encouraged them to ensure a bright line b/w commercials and programming for children

ii. Urged broadcasters to show children’s programming not just on Saturday mornings but during the week as well. Also encouraged some educational programming, not just entertainment and discouraged “host selling”

iii. Eventually got incorporated into the 1976 Act
d. ACT v. FCC, 1987: Court said reliance on the market had failed and that there was over-commercialization of children’s programming. Remanded to FCC to consider the market approach to children’s programming.

2. Children’s TV Act of 1990, pp. 725

a. Congress attempted to end the total deregulation of children’s programming ( this set standards for appropriate broadcast and commercialization 

i. §303(a) Standards of Children’s Television Programming

a) Limits the amount of commercials and applies to cable

ii. §303(b) Consideration of Children’s Television Service in Broadcast License Renewal

a) Upon renewal the licensee must show that it has complied w/ the standards for children’s programming

3. 1996 Report Order on the CTA intended to assist broadcasters in complying

a. Broadcasters were divided into 3 categories for renewal purposes:

i. Those meeting 3 hrs/wk of core children’s programming (for these broadcasters, the portion of the renewal application dealing w/ the CTA will be summarily approved)

ii. Broadcasters w/ less than 3 hrs/wk (may still receive staff approval if they show their entire record demonstrates a level of commitment to educating children)

iii. Those fitting into neither of the other 2 categories will have their license renewal application reviewed by the entire FCC

b. Decision to provided better information to the public

c. Defined “core children’s programming”

i. Must be a regularly scheduled weekly programming aired b/w 7am and 10pm and identified as educational and informational for children when it is aired and must be listed in the children’s programming report placed in the broadcaster’s public inspection file
d. Sanctions for violations

i. Letter

ii. Promise v. performance approach

iii. Forfeiture

iv. Short term renewal

v. §309(k) deny license for renewal

a) What would constitute at renewal time, a serious violation of the FCC’s Children’s Programming Policies? No programming at all, misstatements, over-commercialization. Not falling w/in Category A or B

H. Public Broadcasting

1. Public Broadcasting Act, 1967 (pp. 733)

a. This act created the Corporation for Public Broadcasting, which “facilitates” the development of high quality and educational programming ( requirements of “objectivity” and “balance”
i. CPB does not produce or broadcast itself ( its mandate is to obtain programs and make them available to non-commercial broadcasters

b. §399 said that no noncommercial educational broadcasting station that relieved a grant from the Corporation for Public Broadcasting could engage in editorializing or support or oppose any candidate for public office

i. Initially broadcasters in general were not allowed to editorialize but as broadcast journalism came of age, it seemed unfair that newspapers could editorialize but broadcasters could not

a) 1971 Mayflower Broadcast Co. case – allowed commercial broadcasters to editorialize but there was still concern that it may only provide one side of the issue

ii. Report on Editorializing by Broadcast Licensees - Fairness Doctrine established:

a) Broadcasters should provide an overall balanced presentation of controversial of public importance during the license period

b) Seek-out Doctrine: Broadcasters should seek out the issues that were of importance to the community and provide them

2. Accuracy In Media v. FCC (pp. 733)

a. AIM argued that two programs which the CPB had made available to PBS violated the PBA ( argued PBA’s requirements differed from the “fairness doctrine” in two ways

i. AIM argued the “balance” requirement of the PBA meant that there must be a balanced presentation in each program
ii. AIM argued the “objectivity” requirement required the FCC to conduct a more searching inquiry into alleged factual inaccuracies

b. Court said that the FCC had no authority to enforce the “balance and objectivity” clauses

i. In defining these clauses, Court disagreed that the “balance” requirement applied to e/ individual program

ii. Court said if Congress feels that public broadcasters have been partisan to an unacceptable degree it could enforce the “objectivity” requirement by starving the appropriations, etc…

3. Muir v. Alabama Educational TV Comm’n (pp. 734)

a. AETC decided not to air a program after they became worried it would threaten the safety of Alabamians in the Middle East 

i. Viewers contended this was a 1st A violation, in that this was content-based censorship of expression

b. Public Forum Doctrine

i. Content-based regulations, the interest must be compelling and narrowly tailored

ii. Content-neutral regulations must be narrowly tailored to serve significant governmental interest and must leave open ample alternative channels of communications

c. Non-public Forum

i. Any type of regulation, whether content-based or content-neutral will be upheld if there is a reasonable basis for the regulation and it’s viewpoint neutral

d. Court held that individual members of the public do not have a right to participate in programming decisions (to compel public broadcast stations to air a program even if refusal was content-based)

i. The 1st A protects private rather than government expression…private individuals do not have the right to limit or control the expression of government

ii. The Court also said that public television stations are not public forums b/c it gives the broadcast licensee the sole editorial power and the invitation to the public does not include the decision of programming

iii. Finally, the Court drew a distinctions b/w state regulation of private expression (censorship) and the exercise of editorial discretion by state officials responsible for the operation of public broadcasters

a) EXCEPT: government intervention that is content based and therefore objectionable when a non-journalist is making the decision

4. FCC v. League of Women Voters (pp. 738)

a. The PBA had prohibited editorializing by noncommercial broadcasters ( Ps argued this was a 1st A violation

i. FCC argued they were not regulating what people said, only prohibiting a certain type of statement ( they were concerned that allowing editorials would make public broadcasters attempt to curry favor w/ administrators and candidates

b. Court first looked at what kind of speech: expression of editorial opinions was one of the chief reasons for the 1st A.  This was content-based speech

i. Invoked Intermediate SOR but not strict scrutiny b/c government allowed a certain amount of latitude (distinction is substantial rather then overwhelming interest)

a) Brennan claims that this SOR is long-standing but it’s b.s. (pp. 738)

ii. Then looked at government interests

a) Worry that would become medium for government propaganda

b) Worry that public interest groups would take over

c. USSC recognized interests as substantial, but held that they were not narrowly tailored. There were adequate safeguards to protect stations from government interference, including the insulation the PBA provides, the fact that there are hundreds of public stations around the country, and that most editorializing has to do w/ local issues 

d. USSC found that the statute was overbroad and underinclusive ( not all editorializing deals w/ federal elections, the statute applied to private non-commercial broadcasters as well as public (overbroad), and a number of viewpoints could still be presented through programming (underinclusive) 

e. Rehnquist (dissent): Doesn’t think that the 1st A prevents Congress from choosing to spend public monies in such a manner. Furthermore, the broadcasters agreed to take the money provided that they didn’t editorialize and then came complaining

f. Stevens (dissent):Thinks that the court should have taken all of §399 in review and considered the politics provision

I. Religious Broadcasting

1. Generally

a. The FCC expects the same compliance w/ its rules from religious broadcasters as it expects from others (including the fairness doctrine, when it existed)

b. If religious channels attempt to run on one of the noncommercial stations the FCC sets aside, they must show that the “primary thrust” of their operation is educational (although there may be a religious aspect to this)

i. This forces the FCC to make difficult decisions as to whether something is educational or strictly religious in character

2. Scott v. Rosenberg (pp. 747)

a. FCC investigated P for fraud, in connection w/ view donations he was soliciting over his religious broadcasts

i. P argued that this infringed upon his freedom of religion 

ii. FCC investigated under18 U.S.C. §1343 which criminalizes the use of radio to perpetuate fraud and asked for Scott’s records

a) Scott argued it was a violation of his free exercise rights and that he didn’t have to turn over the documents

b. Court decided two questions:

i. Must the FCC meet a different standard before deciding to investigate religious broadcasters? NO, FCC does not have to justify its investigations and such a policy would raise 1st A problems in violation of the no-establishment clause

ii. Must there be a different standard when actually investigating religious broadcasters? ( Court says it depends…there must be a compelling interest, and the investigation must be necessary to further that interest

a) The investigation must either not infringe on 1st A rights of broadcaster, or must be supported by a compelling interest

c. Court uses strict scrutiny and found a compelling interests. Today the standard would be slightly lesser

J. Diversification of Ownership

1. Generally

a. The TCA significantly relaxed rules on ownership caps (e.g. no one entity may own more than 5 of each type of broadcast outlet) and audience cape (now at 35% of the nation’s TV audience)

i. For radio, ownership caps are generally calibrated to the size of the market

b. 4 types of rules:

i. Ownership caps (which were done away w/ for TV under the TCA; in radio it is calibrated to the size of the market)

a) One to a market rule studded w/ exceptions

ii. Audience caps

iii. Cross-ownership rules (e.g., cannot own TV and radio in the same market)

a) Waiver is one of the reasons the cross ownership rule is reasonable

iv. Duopoly rules (e.g., no more than 2 TV stations in the same market)

a) Local Ownership Rule (Revised Duopoly Rule) 1999 ( now common ownership of 2 TV stations in the same local market is permitted if one of the stations is not among the 4 highest ranking stations in the market AND 8 independently owned TV stations remained in the market

2. FCC v. National Citizens Committee (pp. 753)

a. FCC had initiated rules which prohibited future licensing or transfer of broadcast stations to those who owned a newspaper in the same community. Rule also said that in market where the only 1 TV and 1 newspaper existed and were owned by the one company, divestiture is ordered

i. Existing cross-ownerships were “grandfathered” ( no divestiture was required
b. Ps argued this policy violated the 1st A rights of newspaper owners, and that the distinction b/w existing and prospective cross-ownerships was arbitrary and capricious
i. If a company owns a newspaper and wishes to speak on broadcasting but cannot then they are singled out and denied free speech

a) USSC responds that they are not being singled out b/c prohibition of cross ownership applies to everyone

c. USSC held that the FCC rules were valid in both respects
i. Cross ownership rules were valid under the public interest standard ( it was w/in the FCC’s discretion to determine that diversification of ownership would lead to diversification of viewpoints
ii. “Grandfather” clause was valid b/c FCC also had the goal of ensuring the best practicable service to the public ( forcing divestiture would cause too much of a disruption
d. J. Marshall, for the majority, deferred to the FCC’s judgment over whether this actually leads to diversification of ideas ( BUT, he does say that his seems to serve 1st A ends (the goal is to seek the widest possible dissemination of ideas)
i. An across the board regulation in this case would be detrimental and potentially counterproductive and disruptive

3. Congress, Cross-Ownership, and Rupert Murdoch

a. News America v. FCC, D.C. Cir 1988 (pp. 761)

i. P was about to acquire a TV station in NYC and Boston.  But P already owned the NY Post and the Boston Herald. To do this, the FCC granted temporary waivers so P could sell the newspapers.

a) As the waivers were about to run out, P still owned the Boston Herald

b) Congress then passed a resolution saying (1) the FCC could not reexamine the cross ownership rule (2) nor could it extend the current grants of temporary waivers to achieve compliance w/ such rules

c) At the time only applied to P(sued as a violation of the 1st A

ii. Court held that the challenged act was unconstitutional with respect to the second part

a) Determine the appropriate SOR. 

i) Relying on Sinclair, FCC would claim that it was structural regulation, therefore content neutral.  As long as it’s reasonable, it is valid. 

ii) P would say that it’s not structural b/c it only affects one particular entity

b) Also violates the 1st and 5th Amendment

i) 5th A – Equal Protection argument b/c USSC has said that the Due Process Clause contains an EP basis.  Thus singling out one entity is a violation

c) Hinted that the continuation of a waiver policy might be necessary if the cross-ownership rules were to avoid 1st A challenge

iii. Dissent:

a) Congress was legitimately worried that through indefinite or successive extensions of a temporary waiver, the FCC could grant the equivalent of a permanent waiver w/o any showing that the heavy burden of justifying such a waiver had been met

b) The provision promoted 1st A values

b. Cross-Ownership Rule Waiver Policy - Metropolitan Council v. FCC (pp. 763)

i. Gov. Cuomo asked Murdoch to repurchase the NY Post b/c he didn’t want the paper to go under. FOX TV sought to by the Post and wanted a permanent waiver from the FCC

a) NAACP brought this matter to court and contended that such a grant was impermissible under the power of the commission

ii. Situations in which the FCC gives a waiver

a) Where there is an inability to dispose of an interest to conform to the rules

b) Where the only sale price possible is at an artificially depressed price

c) Where separate ownership and operation of the newspaper and station cannot be supported in the locality

d) Where, for whatever reason, the purpose of the rule would be disserved by divestiture

iii. Court held that it was unlikely for the merger to dominate the market given the richness of the newspaper and TV markets in NY. Therefore grant of waiver was not arbitrary and capricious

4. Future of cross-ownership rules

a. The FCC has begun to review their ownership policies ( they recently voted, however to retain the cross-ownership rules

b. Important to remember, cross-ownership waivers are also liberally granted by the FCC (e.g., “failing station” exceptions)

c. September 20, 2001 FCC Order

i. Seeking comment on revision of Common Ownership rule b/c the world has changed – technology and outlets

ii. Why drop for newspaper/radio combinations but maintain for newspaper/TV combinations?

Thinking that TV will be cheap b/c of Internet

5. Rationale for cross-ownership rules

a. 3 purposes:

i. To encourage greater racial and ethnic diversity in the ownership of broadcast stations

ii. To limit multiple ownership of media, in order to maximize diversity of viewpoints

a) There exists a contrary argument ( cross-ownership rules actually restrict the viewpoints ( that is, w/o them, smaller stations could provide more news services by pooling their resources w/ newspapers

iii. Limiting the concentration of medial ownership prevents corporate media from dominating local media

K. Audience caps
1. FCC established a rule that no one company could establish more than 30% of the nationwide cable audience(35% in Telecom Act

a. As a result of the CBS Viacom merger the total audience reach of the company was 41%.  The FCC gave them a waiver

2. Currently, no entity – in the aggregate – may reach more than 35% of the nation’s television audience ( this is the most significant of the ownership restrictions, and becoming increasingly more so 

a. FCC argues that these must be maintained in the face of their relaxation of other restrictions (e.g., duopoly rule) ( this is a good compromise to provide some diversity of ownership 

b. Origin is desire to curtail control over the national scale

c. Do so indirectly by size as opposed to the number of stations owned

3. 1st A implications?

a. These restrictions are clearly content-based

b. Courts have rejected 1st A arguments

4. Many network affiliates support audience caps, b/c they increase their bargaining power w/ networks (e.g., if there were no audience caps, the number of networks might shrink)

a. Existing ones have both been found wanting by CTAP and have been sent back to FCC for consideration

5. Do these audience cap rules violate the 1st A?

a. Network’s argument

i. 1st A right to speak to any audience they would otherwise be able to reach

ii. But audience caps don’t restrict speech in the same way as a restriction on editorializing

iii. Still, it doesn’t mean that all such restrictions are structural

iv. Network affiliates believe that increasing eh size of the cap will essentially favor the networks thus subordinating local interests and favoring network programming

a) There will be less working broadcast journalists b/c under a chain they will just circulate the news

b. Grosjean v. American Press, 297 U.S. 233 (1936): Involved Huey Long’s attempt to punish the newspapers for criticism by enacting a tax on newspapers w/ more than 20k circulation. Held that the real purpose was censorship b/c it mainly applied to criticizing newspaper.

c. Still, there’s something wrong about audience caps

i. More or less a tradeoff: in a democratic society the government has the right to cap owners to encourage programming diversity but may limit access

ii. A practical way to ensure diversity is to limit the reach of media outlets

iii. Rules continue to be challenged on 1st A grounds

a) Contention that they are content based

b) Fox and Sinclair rejected this argument b/c the caps don’t favor one category of speech over the other. Caps facilitate speakers that would otherwise be shut out

c) As a result of the return of a 30% audience cap to the FCC for consideration, broadcast companies sued

i) Argument that the broader the reach the more programming offered

ii) Furthermore that abolition of the audience cap would stimulate growth

L. 1996 Telecom Act §202(h): 

1. Congress directed the FCC to conduct a biennial review of all ownership rules to determine whether any of such rules are necessary in the public interest as a result of competition

a. In Fox, the CTAP interpreted this statute as creating a presumption that unless the FCC could justify a particular rule that it had to be repealed or modified. Sinclair court quotes this.

b. Historically the CTAP was regulation minded while the FCC was in favor of deregulation.  Today the current CTAP is even more unsympathetic to regulation and ownership rules than the FCC

c. Hard to see this construction but it clearly says that it should review them

2. Fox TV v. FCC, 2002 (Handout 3)

a. Challenge to the FCC’s decision to retain audience caps and cross-ownership rules under §202(h)

b. Audience Cap

i. Networks argued it was arbitrary and capricious

a) Fundamentally irrational

b) Justifications broad

c) Not determined if necessary for the public

d) FCC did not address its departure from previous rule in 1984

e) Congress had intervened but changed its mind too – 25% national broadcast cap

i) 1996 changed the cap to 35%

f) Cap was not valid to safeguard competition problems

g) If §202(h) talks about competition, then that means diversity cannot be considered

i) CTAP rejected this argument b/c the public interest includes concepts like diversity and localness

h) 1st A Challenge

i) Violates right to speak to 65% of the audience and calls for intermediate scrutiny as based on League of Women Voters instead of rational basis

ii. FCC

a) Argued that it ignored the 1984 rule b/c of Congress

i) Court finds this as further support that the decision to retain the rule was arbitrary and capricious

b) Retained audience cap to:

i) Observe the effects of recent changes to the rules

ii) Observe the effects of the increase in the cap

iii) Preserve the power of affiliates in bargaining w/ their networks and thereby allow affiliates to serve their local communities

c) Repeal of the cap would increase concentration of a national advertising market and weaken competition in that market and would weaken diversity of viewpoint

iii. CTAP

a) Focuses on §202(h) and generally agrees w/ the networks

b) FCC had lagged on the biennial review and Congress directed them to complete it

c) Found standing b/c if the rule was enforced Viacom, which was oat 41%, would have to divest itself of holdings above the 35% cap.  Fox was in a similar situation

d) CTAP dismisses FCC’s first two reasons 

e) FCC only provides statistics and this alone is not enough b/c the FCC failed to show the rule is necessary in the public interest, either to safeguard competition or to enhance diversity

f) Remands the rule for justification

g) 1st A argument

i) This isn’t a content restriction but just industry structure so don’t use heightened SOR

c. Cable Broadcast Cross-Ownership Rule 

i. Vacates the rule

a) What difference does it make that the court remand instead of vacate?

i) If vacated, don’t have to go through the rulemaking process all over again

ii) All they have to do is some fine tuning, assuming they want to keep the rule

ii. Court seems pretty arbitrary

3. Sinclair v. FCC, D.C. Cir. 2002 (Handout 2)
a. Review of the Local Ownership Rule

i. Issue taken w/ the limit number 8 and that it only focuses on TV broadcast stations

ii. Argued that failing to fully grandfather existing local marketing agreements violates §202(g)

iii. 1st A argument 

iv. Remanded to give the FCC a chance to justify their decisions 

b. What is the reason the FCC gives for not considering e/ news station for consideration under the rule? The cross-ownership rule counted broadcast, television, and independently owned daily newspapers

i. Exposure to TV and the visual impact is greater

ii. FCC had asked how to deal w/ this and no one responded so they left the current system in place

c. FCC: The present rules inhibit the acquisition of more stations

i. Consolidated ownership may result in diversity of programming  

ii. The stronger a communications company is, the better public affairs and coverage to events that concern the nation and the community

iii. The court does not accept this argument 

a) The USSC has consistently refused to abandon the scarcity rationale

b) B/c of this the FCC is empowered to take the position that diversity of ownership will lead to diversity of programming

c) Sinclair won the battle b/c the FCC failed to demonstrate that its exclusion of non-broadcast media from the 8 voices exception is “necessary in the public interest” under §202(h)

d. Does the local ownership rule violate the 4th A?

i. Court says that the local ownership rule is arbitrary and capricious b/c FCC unable to justify exclusion of non-broadcast voices in the local ownership rule even though it included such voices in another rule

e. Sinclair’s 1st A Argument: To limit the number of voices a broadcaster must have is a violation of the 1st A

i. SOR: Rational basis b/c not content related (strict scrutiny) and not seeking out a class (intermediate)

ii. This is a structural regulation – simply regulates the structure of the industry w/ no relation to the content broadcasted.

a) In contrast FCC v. League of Women Voters was content regulation b/c it prohibited editorializing, thus requiring content analysis

i) Even so no strict scrutiny b/c of scarcity rationale 

iii. Rationally related b/c aims to further the goal of diversity thus not unreasonable and not in violation of 1st A

f. Sentelle (concur): Rule should be vacated

i. Likes what Fox said: either justify it or repeal it

ii. Giving the FCC a chance to develop a justification is in contrast w/ the rule

III. LEGAL CONTROLS ON POLITICAL AND PUBLIC ISSUE PROGRAMMING

A. §315 and the Equal Time Requirement

1. §315 (pp. 765)

a. “If any licensee shall permit any person who is a legally qualified candidate for any public office to use a broadcasting station, he shall afford equal opportunities to all other such candidates for that office in the use of such broadcasting station.”
b. Equal time rule is not new – equal time to candidates and no censorship had been in radio act of 1927

i ‘Equal opportunities’ means that the candidates’ spots must run at similar time, at the same rates, etc.

ii Could refuse access, but once access is given, the statute is triggered

a) Probably would not be a wise course to pursue in that there is a public issue requirement

b) Requirement of issue responsive programming

c) Also a potential §309(k) violation

d) §312(a)(7) – reasonable access provision requires stations to give reasonable access to federal political candidates and their licenses can be revoked if they don’t do that 

c. Exceptions
i Bona fide newscasts

a) TRAC v. FCC (pp. 771): Do news clips shown during the McLaughlin group implicate §315?

i) TRAC argued these segments should not be exempted as ‘newscasts’ b/c they did not present several uninterrupted stories in a row, as do typical newscasts

(a) FCC argued that formatting was irrelevant

ii) Court deferred to FCC’s determination ( the statute was not clear in its definition of ‘newscast’, and so the FCC had discretion to interpret it for themselves

iii) P next argued that §315 spoke only to licensees, not to independent producers of programming

(a) Court says NO ( the licensee maintains ultimate discretion over what is aired ( the producers of the program are irrelevant

b) Fulani v. FCC
i) Three criteria:

(a) Program must be regularly scheduled

(b) Broadcaster must have control over the program

(c) Broadcaster decisions on format must be based on reasonable, good faith judgments

ii) HOWEVER, Courts will generally defer to broadcasters (e.g., a Nightline special that runs at 10pm is still a bona fide newscast, b/c it is not uncommon for Nightline to air prime time specials)

ii Bona fide news interviews

iii Bona fide news documentary (if appearance of the candidate is incidental to the presentation of the subject or subjects covered)

iv On the spot coverage of bona fide news events (including political conventions) (this is the subjective determination of the newscaster, so long as it is made in good faith)

a) Historically, debates not covered.  In 1960 Congress passed a statute good for that election only. FCC held that basically a debate could never qualify for an exemption

b) In Aspen the court felt it was in the interest of the public to have debates b/w major parties

i) Asked the FCC to permit non-broadcast entities to sponsor debates.  FCC agreed that it could be a bona fide news event

c) Chisholm v. FCC (pp. 774): P running for President.  When League of Women Voters sponsored a presidential debate she felt that she should have been included.

i) Court upheld FCC’s interpretation that the debate was exempted from the equal opportunity exemption

v Additional provision: nothing in the foregoing sentence shall be construed as relieving broadcasters from the obligation to operate in the public interest

a) Some saw this as the codification of the fairness doctrine

2. Broadcast media rates

a. This section also prohibits broadcasters from charging candidates more than they normally charge other advertisers; as well, candidates are guaranteed the “lowest unit charge.”

B. Defining “public office”, “legally qualified candidate” and “legally qualified opponent”

1. Public office – this section applies to any and all elected officials

2. Legally qualified candidate – Flory (pp. 767): 

a. Must publicly announce candidacy, AND

b. Must meet the qualifications to hold the office for which she is a candidate, AND

c. Must either (1) qualify for a place on the ballot, OR (2) publicly commit herself to seeking election by the write-in method and make a substantial showing (e.g., campaign headquarters, speech making, fundraising) that she is a bona fide candidate

i During presidential elections, all broadcasters must treat as qualified candidates any person qualifying for the ballot in their service area AND those who have qualified in 10 states

C. What is “use” of a station?

1. Any candidate appearance, so long as his or her identity can reasonably be presumed to be known by the audience and where the appearance is of such magnitude to be considered an integral part of the program

a. In re Adrian Weiss (pp. 769): this means that a station playing an old Regan movie would implicate §315. It is irrelevant that the candidate is appearing for a completely unrelated purpose and never mentions his or her own candidacy

b. Paulsen v. FCC: P distinction from Weiss is that Regan’s acting career was over.  The FCC contended that a bright-line was better b/c it did not want to have to distinguish b/w political and non-political use

2. Three “uses” are exempt:

a. A candidate who “appears” in advertisements run by independent groups (unless the ad is run w/ the candidate’s support or approval)

b. “Fleeting uses” ( e.g., especially brief or wide angle appearances

c. The four §315 uses

D. Primary elections

1. While no one is really a candidate for public office during the primaries, the FCC treats these races as campaigns for public office

a. HOWEVER, during primary season, candidates from different parties are not “opponents”

2. In practice, this rule works to the disadvantage of minor candidates who do not face primaries ( they are not afforded the right to airtime during “primary season”, even though these are the people who are especially dependent on medial exposure (Barron)

a. Kay v. FCC (pp. 768): Kay was the sole candidate in the Independent party. Kay saw that a station afforded republican and democrat parties equal time but not to him.  He asked for time and the news director refused. CTAP agreed w/ refusal b/c for the primary, Kay’s opponent was someone in the same party.  Since he had no opponent, he had to equal opportunity rights

E. The No Censorship Provision

1. §315(a) says that stations have no power of censorship over the candidates. Can’t even request at advance transcript

2. Cooperative Union v. WDAY (pp. 783): FCC interpreted the statute in this way – Since the station had no right to edit the material or reject it once they sold the time, it shouldn’t be held liable

a. Also held that §315 did not violate the 1st A. Strict interpretation of no censorship provision

b. Frankfurter (dissent): Congress didn’t say that and the Court has no power to give an absolute privilege

3. How does the no censorship rule function w/ the public interest requirement?

a. The Becker Case (pp. 784): Candidate wanted to show video clips of aborted fetuses in a film clip just after the Superbowl. FCC said that it would channel that material to a later hour in the public interest, particularly the children

i CTAP said this was in violation of the no censorship provision. Content based and didn’t want to broadcaster to make a content decision based on propriety at this time rather than that time

ii Courts have been very strict w/ the interpretation of the no censorship provision

F. Is this Whole System Constitutional? – Branch v. FCC  (pp. 785)

1. P was a TV journalist who was running for public office ( FCC said his appearance on the stations would implicated §315

a. The FCC basically said that he had to choose b/w his job or running for office. They did not guarantee that if he left that he could get his job back.

2. P argued §315 exempts the appearances of a newscaster candidate from its coverage, b/c this is not a ‘use’ (they are bona fide newscasts)

a. Court says NO ( the theory behind the ‘newsworthiness’ exemptions is that the appearance of the candidate is itself the newsworthy item

i In this case, the P is not himself ‘newsworthy’ (he is an employee)

ii The news documentary exceptions applies only of the appearance of the candidate is incidental to the presentation of the subjects covered by the documentary.

3. P argues §315 extinguishes his right to run for office

a. Court says NO ( §315 does not extinguish anyone’s right to run for office, it merely imposes some conditions and sacrifices (no right to run for office and at the same time avoid all personal sacrifice)

i The burdens imposed by §315 are justifiable

4. P argues §315 violates the 1st A, by infringing broadcaster’s rights

a. Court says NO ( broadcast medium is entitled to less 1st A protection than print…P’s claim is foreclosed by Red Lion (this is a much lesser burden than that imposed upon broadcasters by Red Lion)

i It’s not a considerable burden b/c there are heavier burdens such as requiring replies to personal attacks and political editorials 

b. Also mentions Tornillo where the USSC declared that “a government enforced right of access inescapable dampens the vigor and limits the variety of public debate.” (for the media)

G. Other Contingent Rights of Access

1. Zapata rule, pp. 789

a. Essentially a quasi-equal opportunities rule for major political parties ( broadcaster selling or providing time to one major political party must provide comparable access to the other major political party

i This gets around the §315 loophole that time give to parties is not a candidate appearance for the purpose of invoking §315

b. Other than §315, this is the only contingent right of access still in effect

2. Political editorializing rules (scrapped)

a. A corollary to the ‘fairness doctrine’ ( w/in 24 hours of a political editorial, a station must contact candidates ( any candidates must be given a reasonable opportunity to present a response (if the station supports a candidate, then all opposing candidate are notified and give the opportunity)

3. Personal attack rules (scrapped)

a. Derived from the ‘fairness doctrine’ ( if a broadcaster attacks the “honesty, character or integrity” of an identified person or group while discussion a controversial issue of public importance, then the broadcaster must contact that person or group w/in a week, provide an account of the attack, and offer a reasonable opportunity to respond over the same stations w/o charge
i This rule was rarely enforced when it existed

H. §312(a)(7) and Reasonable Access for Federal Political Candidates

1. §312(a)(7)

a. To prevent broadcasters from not selling political advertising at all (a threat given the “lowest unit charge” requirement), Congress passed this section which said the FCC could revoke the license of a broadcaster who refused to provide “reasonable access” to the station’s facilities for legally qualified candidates for federal office

b. In reality, §312(a)(7) has never been used to revoke a station’s license (instead, FCC writes letters to broadcasters asking that the inform the FCC of how they plan on conforming to the section) 

2. CBS v. FCC  (pp. 790)

a. President Carter requested 30 minutes of free network airtime to describe the virtues of the Carter administration 11 months in advance of the election( networks declined

b. P argued this violated §312(a)(7)

i D argued that §312(a)(7) did not create an affirmative right – rather, it simply qualified the ‘public interest’ standard

c. USSC said §312(a)(7) created “an affirmative, promptly enforceable right of reasonable access.”
i If this was simply an attempt to codify the ‘public interest’ standard, there would be no need to have included a new §315 exemption which read “no candidate has an individual right, under this subsection” ( indicating that under some other subsection (presumably §312), there did exist a specific, individual right

d. USSC said broadcasters could consider 5 factors when deciding whether to give time under §312(a)(7) ( broadcaster would be given deference so long as their determination was reasonable and in good faith:

i The individual needs of the candidate

ii The amount of time previously provided to the candidate

iii Potential disruption of regular programming

iv Number of other candidates likely to invoke equal opportunity

v Timing of the request

e. USSC rejected D’s argument that FCC should not be able to decide when a campaign “starts” for the purposes of §312

i FCC is not determining a starting date, but using objective criteria to decide whether a campaign has already commenced

f. Finally, USSC rejected D’s argument that §312 was unconstitutional ( broadcasters accept, as a condition of their license, that they will be burdened by enforceable public obligations

i Broadcasters cannot have a blanket policy that applies to all federal candidates wrt §312(a)(7). To allow that would be an incorrect reading of the statute b/c it directs to broadcaster to consider the particular needs of the candidate

g. FN 15 (pp. 795) – FCC w/ the approval of broadcasters, engages in case-by case adjudication of §312(a)(7) complaints rather than waiting license renewal proceedings. 

i Instead of using the penalty that the statute provides, the FCC issued a declaratory ruling for Ps to inform the commission of how they intended to meet the statutory obligations.

ii Technically, the FCC could have revoked the license, but it wasn’t clear whether blanket polices were impermissible

a) Burger thinks this favors broadcasters b/c it gives them a way out before revocation 

i) The FCC has been very deferential to the broadcasters in the interpretation of the statute –  “Deference to the good faith judgment of the broadcaster” so long as not a blanket policy

ii) This has kept the statute from providing an inappropriate measure of interference in broadcasting. Could argue that it’s a catch-22 for broadcasters

3. Reconciling CBS and Tornillo 

a. Some contend these cases can be reconciled:

i The §312 standard is one of ‘reasonableness’ ( the broadcasters’ decision is deferred to unless it is unreasonable

a) The statute is Tornillo removed virtually all editorial discretion (there was no reasonableness determination)

ii This case in different from Tornillo b/c it involves a specific right of access and that Congress has more latitude w/ broadcasting than w/ print media

4. What is ‘reasonable access’?

a. Broadcasters should consider the 5 criteria outlined in CBS
b. NAB (pp. 798): Generally, broadcasters will only be required to make available to federal candidates the lengths of time offered to commercial advertisers during the year preceding a particular election period

c. Remember, ‘reasonable access’ and §312 DO NOT apply to cable systems (which are not licensed by the FCC)

5. Obligation to provide free time? – Kennedy for President Committee v. FCC (pp.798)

a. P requested equal time after a press conference w/ President Carter, which he said disparaged his stances ( argued that §312(a)(7) imposed an ‘equal opportunity’ obligation, meaning he was entitled to free time

i P also argued that §312 creates a direct right of access (in addition to a contingent right of access) – read the statute conjunctively to say that he had a right to free time (which was contingent) and a right to purchase time (which was direct)

a) This was not a §315 case b/c it was exempted as a ‘bona fide’ news event

b. Court rejects P’s arguments ( the only right under §312 is the right to purchase time (it’s up to the broadcaster whether to sell or give time)

i Court argues that if you interpret §312(a)(7) to include equal time obligation, it destroys the purposes of the §315 exemptions

ii P also argued that the FCC should make a decision about whether a broadcast is exempt after the fact – Carter said he was going to talk about the economy but then blasted P

a) Court said that it had to respect the broadcaster’s bona fide judgment prior to the broadcast b/c otherwise it would amount to content regulation.  Also assumes that every politician is on air for political advantage so intent is irrelevant.

c. Outcome of case good b/c it maintained the credibility of the exemptions and also said that candidates may have a right to reasonable access but not for free unless the broadcaster offered it

6. Content considerations under §312(a)(7)

a. In Becker v. FCC (pp. 803), the Court held that a broadcaster may not “channel” ads or political appearances, even if they might be indecent or against the public interest (e.g., graphically depicting abortion)

i Court said that channeling conflicts w/ §312(a)(7) rights and equal opportunity rights

I. The Fairness Doctrine

1. Generally

a. Abandoned in 1987, the fairness doctrine imposed two affirmative responsibilities on broadcasters:

i Broadcasters must devote a “reasonable” amount of time to covering “controversial issues of public importance” in their service areas

ii Once coverage of a controversial issue of public importance is opened, broadcasters must provide a “reasonable opportunity” for significant opposing viewpoints

b. This is different from §315, which works automatically ( in contrast, the “fairness doctrine” is based upon ‘reasonableness’

i Nor, under the second prong did broadcasters have to provide “equal time” – only a “reasonable opportunity”

2. Red Lion Broadcasting v. FCC, 1969 (pp. 806)

b. Author invoked the “fairness doctrine”, and its corollary, the “personal attack” rule, in trying to force a station to give him free time in response to an attack

i Station said that the author had to show he could neither afford nor find sponsored time before their duty to give free time went into effect ( FCC disagreed

b. P (station) appealed the validity of the ‘fairness doctrine’, arguing it violated the 1st A

c. USSC held:

i The fairness doctrine was authorized by Congress

a) It was w/in the FCC’s authority to make rules that the ‘public convenience, interest, or necessity requires’ ( this fell w/in that mandate

b) Further, the fairness doctrine finds implicit support in the amended exemptions to §315 ( the wording here vindicated the FCC’s view that the fairness doctrine inhered in the public interest standard

ii The fairness doctrine enhanced, rather than abridged, freedom of speech

a) Broadcasting is entitled to a different kind of 1st A protection ( “the right of free speech of a broadcaster, the used of a sound truck, or any other individual does not embrace a right to snuff out the free speech of others”

i) USSC invokes the scarcity rationale

ii) Also justifies the doctrine on the ‘trustee theory’ – licensee is a fiduciary w/ an obligation to provide broadcasting of public concern – and access to ideas theory

(a) 1st A rights of licensee are not superior to that of non-licensees (pp. 810)

d. USSC: “It is the right of the viewers and listeners, not the right of the broadcasters, which is paramount”

i “There is no sanctuary in the 1st A for unlimited private censorship operating in a medium not open to all”

e. HOWEVER, the USSC makes an explicit reservation ( if it turns out that the fairness doctrine has the net effect of reducing rather than enhancing the volume and quality of coverage, it may be reconsidered

3. Relevance of Red Lion
a. The most important holding in Red Lion is that these are structural regulations, rather than content-based regulations, and so deserving of rational review

b. Since Red Lion, the FCC has decided the ‘fairness doctrine’ does more to chill expression than to promote it, and has abandoned it

i FCC is also more interested in 1st A parity these days

4. Evolution and Renunciation of the Fairness Doctrine
a. 1984- Inquiry into the Fairness Doctrine (pp. 813)

i Original approach was to analyze e/ licensee’s programming as world itself – Just consider the broadcast spectrum

ii This report looks to the plethora of outlets (media and print) and asks to consider something beyond the individual licensee’s programming

a) Thought the FD had a chilling effect – fear that rather than be bound by the doctrine, a broadcaster may not choose to cover a particular issue, thus not increasing diversity of viewpoints

iii Did the 1959 amendment to §315 codify the doctrine?

a) If so, the FCC could not change it and neither could the courts unless they declared it unconstitutional

b) 3 alternatives:

i) Congress meant to make it a statutory requirement for broadcasters to follow FD in its entirety

ii) Meant to ensure by the statutory language that the Commission would apply FD to programs exempted in §315

iii) Merely acknowledge that the FD existed w/o endorsing it

iv Seems clear that the FCC wanted to get rid of FD

b. 1984 – WTVH TV
i Shortly after this report, The Syracuse Peace Council filed a complaint that WTVH- TV had violated the FD

a) Previously in Fowler’s incumbency, no FD violations had been found during Fowler’s incumbency

b) 1985 – Syracuse Peace Council: FCC said that WTVH had violated FD – Probably wasn’t trying to uphold the doctrine but strike it down

c. 1985 FCC Report

i As a result, the FCC came out w/ conclusions of the inquiry

a) FD inconsistent w/ public interest b/c chilled more than promoted

b) Interference w/ broadcast journalism

c) Probably unconstitutional as a 1st A violation

d) Probably codified

d. 1986 – TRAC v. FCC (D.C. Cir)

i Complaint that teletext should be part of the FD

ii Commission anxious to keep new technology from being subject to regulatory policies

iii CTAP held that FD did not apply to teletext and that Congress had, at most, intended to affirm that the FCC could promulgate the fairness doctrine but had not mandated it (  not codified

e. 1986 – Congress: Study Alternative Means of Enforcing FD

i Said the FCC had to do such a study if FD thrown out to uphold the basic ideas of the doctrine

f. 1987 – Meredith Corp. v. FCC
i Meredith owned WTVH and appealed their violation

ii CTAP very sympathetic and suggested that FCC revisit the whole thing and in light of the 1985 report, it should confront the 1st A and public interest issues

iii An agency generally does not have the power to consider or invalidate on constitutional grounds a regulation

a) CTAP said that in these circumstances the FCC should consider b/c it took an oath to uphold the Constitution

g. 1987 – Congress mandated FD Bill – Regan vetoed

h. 1987 – FCC Syracuse Peace Council (pp. 817)

i Response to CTAP’s request to consider such issues

a) Both wanted to get rid of FD but neither wanted to take the responsibility of striking down an act of Congress

ii Abolished the doctrine and referred to CTAP’s request to take the heat off

a) Chills speech that is not narrowly tailored to meet the governmental interest

b) Contravenes 2d part of Red Lion – that if circumstances change then consider 1st A

iii Rebuts the bifurcated 1st A approach – treat print and broadcast under 1st A parity

a) Don’t need a license for print, but do need a license for broadcasting

i) It’s the government that gives the license and keeps out the competition.

ii) Adamant that the license has nothing to do w/ whether broadcast should be treated differently than print media, but actually show that the two are different

iv Alternatives to FD presented to commission (pp. 820)

a) Designed to make FD milder – All the ideas were rejected and FD abolished

b) Why not just consider the matter at renewal time? Then the station won’t have to worry if it’s in compliance e/ time.  

i) Behind this is that would need a whole pattern to deny renewal

ii) Proposed b/c it would free the news department from complaints about every news decision made

c) Only enforce the 2d prong – 1st prong was never really enforced so it wouldn’t change much

d) Permitting stations to opt for voluntary systems of public access in lieu of compliance w/ FD

i) What cable does w/ public access channels

ii) Virtue of such an approach is that the channel is usually given to a non-profit(no government interference

e) Use of an “actual malice” standard

i) NY Time v. Sullivan: in libel law, the Court said that where a public official was defamed it should be difficult for that public official to recover for libel. The central meaning of the 1st A is to encourage robust criticism of government and its people

(a) To recover in libel, a public official must show reckless disregard of the truth or falsity of what was said (v. high standard to avoid chilling effect)

(b) By analogy, use such a standard w/ the FD

i. 1989 – Syracuse Peace Council v. FCC
i Upheld FCC’s decision

ii Said FCC didn’t decide on the 1st A issue but decided that it no longer served the public interest

a) Did not want to be reversed (Red Lion), challenge Red Lion, or preclude efforts to reinstate FD by statute

iii Could the FCC resurrect the FD? And if so, on what basis?

a) Could issue a new policy statement b/c they can always interpret the public interest and can have a changing conception of the public interest as long as they justify it

b) Congress could mandate it 

c) A CTAP could rule that the 1959 Amendment to §315 codified the FD 

j. Status of the Personal Attack Rules (Supp, pp. 7-11) 

i Still adhering to the personal attack rules and editorializing 

ii 1980 – NAAB had filed a complaint that the personal attack rules chilled expression 

a) CTAP asked FCC to come up w/ a justification or repeal

b) 1998 – FCC could not come up w/ a decision (2-2) and CTAP demanded an explanation

c) Broadcasters sought mandamus

iii RTDNA v. FCC (D.C. Cir, 2000)

a) In light of the election, suspended personal attack rules for 60 days as a basis for their decision.  The CTAP was pissed b/c the issue had been around for 20 years.  CTAP abolished the rules

b) However, FCC allowed to institute a new rulemaking proceeding to see if the personal attack and editorializing rules were necessary in the public interest

k. Codification of FD? 

i 1993 – Ark. AFL-CIO v. FCC, 1993 (pp. 822) (8th Cir.)

a) Union contended that the FD was in fact codified in §315 and that TRAC was mistaken, so the FCC could not abandon it

b) Court said §315 merely intended to maintain the status quo at the time, rather than to impose a new statutory obligation ( FD is not codified

i) Looks codified but legislative history argues otherwise, so FCC should consider it

ii 1996 – Coalition for a Healthy CA v. FCC (9th Cir.)

a) Environmental group brought a petition for the FCC to declare the FD codified

b) FCC failed to act

c) Group went to 9th Cir for a writ of mandamus to get the FCC to act one way or another

d) FCC still failed to act so P went to CTAP and asked it to issue its own ruling. CTAP refused saying it was up to the FCC

IV.
REGULATORY AND 1ST A ISSUES IN CABLE
A. History of Cable Regulation

1. Generally, pp. 848

a. Early on, some cable companies realized that larger market broadcast stations were better, and started picking up their signals and delivering them to their largely rural subscribers ( local broadcasters were upset and went to the FCC

i For a long time the FCC took the position that it didn’t have any j/d. Eventually cable moved from antennae to laying cables in the ground and had to get permission of the cities, which became the franchisors

b. FCC ruled that cable signals had to use local broadcasts, and could not import outside broadcast signals

i US v. Southwestern Cable, 1968 (pp. 848): Cable industry argued that they were not covered under the Communications Act, so the FCC had no j/d to regulate

a) Midwest TV sued Southwest Cable which transmitted LA signals into the San Diego area, thus messing w/ Midwest’s San Diego station (bigger market gets better programming). FCC told Southwest that it couldn’t import distant signals.

b) Courts had rued that the FCC had to authority to regulate cable b/c of, and to the extent which, it had ancillary effects on the broadcasting industry 

c) USSC upheld the FCC’s claimed authority to regulate cable but struck down attempts to regulate cable where the FCC could no show how it related to its j/d over broadcast

i) FCC had the authority to regulate cable to the extent “reasonably ancillary to the effective performance of the FCC’s various responsibilities for the regulation of TV broadcasting.”

c. B/c the regulations of cable is “bifurcated” (it necessarily involves both local control – e.g., over rights of way – and FCC control), the cable industry sought some protection from local governments ( Cable Communications Policy Act of 1984

2. Cable Communications Policy Act of 1984

a. This Act upheld the franchising authority of local governments, but limited the ability of franchising bodies to regulate programming services

b. Franchising authorities could not take programming into account when making franchise grants

c. Cities could set up broad categories of services – such as requiring a music channel – but could not dictate which service had to be used (e.g. MTV)

d. In return for their concessions, cities were able to demand franchise fees up to 5% of total revenue and were given the right to demand channel set asides for PEGs

e. The bill, however, was deregulatory on the two issues that mattered the most to the cable industry – rates and program services

i Also set up guidelines for renewal – tended to protect the incumbent

3. Cable Television Consumer Protection and Competition Act of 1992 (pp. 849)

a. This act was much more a compromise b/w regulatory and deregulatory impulses (as opposed to the 1984 Act)

b. The Act imposed rate regulations, must carry rules for local broadcast stations, prohibited exclusive franchising, revoked obscenity liability, imposed audience caps, imposed channel occupancy provisions for vertically integrated entities, premium channel notice provisions, immunity for municipalities, and channel set-asides for DBS

4. Daniels Cablevision v. US, 1993 (pp. 850)
a. Industry challenged all of the Cable Act provisions on a 1st A basis 

b. The district court held that all provisions were valid under the 1st A except for DBS and premium channel notice b/c they were content neutral

i Retransmission consent: To retransmit distance broadcast signals, the Act required cable companies to get a license under © (pay a compulsory fee)

a) Legislation did not apply to the carrying of local broadcast system, so broadcasters could either be elect “must-carry” or go for retransmission consent in which they negotiated a price w/ the local cable company. The court found the provision constitutional but it has not been a great lucrative benefit

c. Debate over the proper SOR
ii Content based – strict scrutiny

iii Content-neutral – intermediate

d. Test for content-neutral cable regulation comes from US v. O’Brien: Government regulation is sufficiently justified if:

i W/in constitutional authority

ii Serves an important or substantial governmental interest

iii Government interest is unrelated to free expression

iv Restraint no greater than necessary to accomplish objective

e. Cable industry getting greater protection than broadcast wrt to content-neutral regulation – Why?

i Scarcity problem is less and don’t have the same public interest requirement

ii If it’s a structural regulation, all you have to show is that the agency had a rational basis whereas a content-neutral cable regulation could fail any of the 4 O’Brien prongs

5. Time Warner Entertainment v. FCC, 1996 (pp. 853)
a. P challenged most of the provisions of the 1992 Act

b. P argued rate regulation was a content based regulation and violated the 1st A b/c it interfered w/ cable’s ability to present quality programming

i Court rejected this argument ( (O’Brien) found this was content neutral, and so subjected it to intermediate standard ( substantial interest (reducing cable rates) and narrowly tailored

c. P argued leased access provision was a violation of 1st A

i Provisions were an attempt to deal w/ the “bottleneck” problem in cable and provided that depending upon the number of channels, certain would be open for leased public access to get other programming on the cable system that otherwise would not be on

a) Not very successful b/c there was no interest and it was too expensive

b) Amended in 1992 to allow the FCC to establish a maximum price for leased terms and conditions

ii Court rejected this ((O’Brien) found this was content neutral, and so subjected it to intermediate standard ( substantial interest (to provide diversity of sources of information) and narrowly tailored

d. P argued PEG provision was facially unconstitutional

i Court rejected this ( facial challenge must establish that there are no conceivable circumstances under which the provision would be valid ( while the PEG provision could be applied unconstitutionally, it could also be applied constitutionally

e. P argued DBS access provisions (requiring a 4-7% set aside for noncommercial programming of an educational or informational nature) are unconstitutional 

i Court rejected this ( these are content neutral regulations, and uses a scarcity rationale to uphold them ( a reasonable means of promoting the public interest in diversified mass communications 

ii DC found this content-based b/c of the “educational” or “information” requirements thus requiring a determination of what fell in the category – content-based and struck down

f. P argued channel occupancy provision for vertically integrated companies were unconstitutional

i Court rejected this ( content neutral ( substantial governmental interest (promotion of fair competition in the video marketplace) and narrowly tailored (do not burden substantially more speech than is necessary)

ii Preference for multiple speakers as opposed to preference of one speaker over the other

g. P premium channel ‘notice’ provision was unconstitutional

i Court rejects this ( this is a disclosure provision, not a direct restriction on speech ( further, this is less of a burden than the ‘safe harbor’ provision of Pacifica
ii Tatel (dissent) on this point b/c there were other pay-per-view channels that aired this stuff

a) Over and under inclusive and less restrictive means

6. Audience cap and channel occupancy provisions challenged but Congress provided that if those provisions authorizing the FCC to do so then 3-judge courts would have to decided the constitutionality of such provisions – Anti-vertical integration measure

7. Time Warner v. US, 2000 (Case 2, handout 3)
a. P challenged the subscriber limitations of the 1992 Act

i Whether Congress could in fact give the FCC the power to establish the audience cap and channel occupancy provisions

ii Court says content neutral, and applied intermediate scrutiny (using the O’Brien test) 

a) Two governmental interests: (1) preventing “bottleneck” problem, and (2) the risk that a few cable companies could corner the market, and so restrict outlets for speech

i) P argues these interests prove this is content based ( Court says no, b/c these are not preferences for any particular speech, but preferences for a diversification of speech and multiplicity of speakers 

(a) Court may be confusing viewpoint neutral and content neutral

(i) Barron doesn’t like the court’s definition: if the government disagrees w/ the message, it’s content based – this really describes viewpoint based regulation, whereas w/ content regulation – any regulation based on what is said

(ii) Not like Tornillo b/c the content is not what provoked the response.  This is just a structural regulation for economic and public interest reason.  No position taken by the cable company prompted the regulation

b) Limits would preserve competition b/w cable operators and unaffiliated programmers

i) Fits Congressional intention of multiple speakers

ii) Leaves to another day what the audience cap should be

b. P challenged the channel occupancy provisions (that only 40% of the channels may given to programmers owned by the cable company)

i Court again identified the “bottleneck” problem ( unlike newspapers, most people do not have the option of receiving cable services from alternate sources

a) Then, content neutral (O’Brien) ( this is constitutional and the Court takes a generous approach saying that it’s up to Congress to determine the best ways to preserve competition

c. Why are audience caps necessary in light of antitrust laws and vertical integration rules?

i Court says audience caps are different in purpose – those laws deal w/ behavior, whereas these are structural in nature

B. The Must Carry Rules

1. Provisions

a. 47 U.S.C. §534 

i More than 12 channels and more than 300 subscribers 

a) Must carry up to 1/3 of channels for commercial broadcast w/ request carriage

ii Less than 12 channels but more than 300 subscribers

a) Must carry signals of 3 commercial broadcast stations

b. 47 U.S.C. §535

i Cable system w/ less than 12 channels 

a) 1 non-commercial broadcast signals

ii Cable system w/ 13-16 channels

a) 1-3 non-commercial broadcast 

iii Cable system w/ more than 36 channels

a) Each local broadcaster

c. When the cable system carries the local broadcast station is must have the same numerical designation than it would over broadcast

2. Turner Broadcast v. FCC – Turner I, 1994 (pp. 861)
a. P brought a 1st A challenged to the must-carry rules mandated by the 1992 Cable Act

i P argued for strict scrutiny standard, as in Tornillo
ii FCC argued for a rational basis review, as in Red Lion
b. USSC chose the intermediate SOR (O’Brien)

i USSC found this was not content based, as P argued ( distinguished Tornillo by pointing out in this case that no content “triggered” the obligation ( the regulation is indifferent to content

a) Nor were the concerns that must-carry would “chill” a cable operator’s speech, as there were in Tornillo ( cable operators aren’t messengers; they are wholesalers of information (not retailers)

b) USSC also raised the “bottleneck” argument (as in Time Warner)

ii USSC rejects FCC’s argument for rational review ( broadcasting is distinct from cable; there’s no “scarcity rational”

c. USSC finds 3 substantial interrelated interests declared by Congress (pp. 865)

i Preserving the benefits of free, over-the-air local broadcast television

a) The most persuasive rationale b/c clearly content-neutral

b) Local stations menaced w/o must-carry b/c the advertiser basis for financing over-the-air broadcasting would be in jeopardy unless the audience was big enough to sustain programming.  But if 65% of the audience was cable subscribers and there was no must-carry, then broadcast would suffer.

i) Under prong (4) of O’Brien, Kennedy remanded to get more information

ii Promotion the wide-spread dissemination of information from a multiplicity of sources

a) As the litigation went on, (2) got the Court in trouble

b) O’Connor thinks it favors local programming, thus being content based and requiring strict scrutiny instead of intermediate review

iii Promotion fair competition in the market for television programming

d. USSC rejects P’s arguments that this chooses one set of speakers over another

i Must carry rules can be justified on bases other than content ( e.g., in this case, the preservation of broadcast stations is the interest

a) The government had a substantial interest in preventing “informational apartheid”, which would result should broadcast stations go out of business

e. Court, however, does not decide the validity of the must carry provisions here; only says it is possible that they are content neutral ( remands for the determination of two issues:

i Whether local broadcasters are really in jeopardy

ii The extent to which “must carry” provisions will infringe upon cable programmers inappropriate, b/c Congress has decided that broadcast stations would otherwise be placed in economic jeopardy

f. Stevens (concur/dissent): Wants to defer to Congress’ judgment ( feels a remand is inappropriate, b/c Congress has decided that broadcast stations would otherwise be placed in economic jeopardy

i This is a facial attack and can’t say that all conceivable applications violate the 1st 

g. O’Connor (concur/dissent): argues this is content based ( it expresses a preference for local news and programming (then strict scrutiny would apply)

i Even assuming these were content neutral, they would still fail b/c they are overbroad

ii Tries to respond to prong (4) of O’Brien – is must-carry the least restrictive?

a) Certainly other alternatives: encourage new media and Congress could subsidize over-the-air broadcasters w/o infringing on 1st A

h. Ginsburg (concur/dissent): Doesn’t agree that it’s content-neutral and agrees w/ O’Connor that it’s speech preference. The way she would apply strict scrutiny, the provision would fall

i. MOST important in this case, the USSC rejected the broadcast standard of scrutiny (Red Lion) for cable

i Instead:

a) Content neutral: O’Brien standard

b) Content based: strict scrutiny

j. After Turner I
i On remand, the three judge panel held that must carry satisfied the O’Brien test

a) “Bottleneck” problem is sufficient to establish a threat to broadcasting

b) The must-carry rules survive the “intermediate level of scrutiny” b/c they impose only an incidental burden on speech

3. Turner Broadcasting System v. FCC – Turner II (pp. 869)
a. Issues: (1) does the record support Congress’ predictive judgment that must carry furthers important government interests; (2) do the provisions burden substantially more speech than necessary to further those interests?

i Court upholds the provisions

b. Court accepted the 3 important government interests they had outlined in Turner I
i Court then found that there was sufficient evidence for Congress to conclude that must carry served those interests

a) E.g., statistics showing that broadcast stations lost carriage during the period when must-carry rules were not in effect

ii 2 themes – of important governmental interests

a) Must carry is justified b/c otherwise cable would act in an anti-competitive way vis a vis broadcasters

b) Must carry is justified b/c of the interest in a multiplicity of issues

c. Court found these did not burden substantially more speech than necessary

i The burden (the number of cable channels dropped) was equal to the benefit (the number of broadcast channels gaining carriage)

ii In determining the burden, it isn’t the court’s job to decide whether alternatives would have been preferable, but Congress’ job

a) Not looking for the least restrictive means – will not invalidate the preferred remedial scheme b/c some alternative solution is marginally less intrusive

d. Stevens (concur): This is just an economic regulation and is structural so he would uphold b/c has nothing to do w/ 1st A

e. Breyer (concur): declared he was not interested in whether the must-carry rules were content-based or content neutral

i For him, it is obvious that must-carry curtails programmers’ 1st A rights ( BUT, broadcast audience also has 1st A rights

a) Then these competing interests are balanced ( Breyer comes out on the side of the broadcasters

ii 3 reasons that broadcast audience rights trump those of cable programmers

a) Economic viability of over the air broadcasting is threatened by cable

b) Local public issue programming is threatened (w/o broadcasters, no one fills this void)

c) Threat of ‘information apartheid’ – the barriers for access to new media (cable) could destroy access to old media, resulting in info apartheid

f. O’Connor (dissent): repeated her view that must-carry is content based

i Also argued that they should not survive intermediate scrutiny

a) No clear evidence that broadcast stations would be threatened w/o must-carry rules (the only stations dropped would be those w/ minimal viewership)

b) Rules are not narrowly tailored ( majority ‘benefits equal the burden’ is untrue

ii Responds to anti-monopoly argument

a) Makes a fairly strong economic argument – that advertising will dry up broadcasting is not true

b) Can think of things that would be less restrictive such as subsidies

c) No proof of these fears – no over-the-air signals are in trouble…

i) Kennedy argues that Congress can anticipate a problem and respond to it

iii Thinks Kennedy has changed his story

a) Turner I – the theme was multiplicity if speakers, local interest

b) Turner II – doesn’t not address this, but talks about anti-competition. But it’s b/c she complained about it in Turner I

C. Cable’s Digital Must Carry Issue - Carriage of Digital TV Broadcast Signal Supp, pp. 41-71

1. Tentative conclusion: dual-carriage requirement of all analog and digital signals up to 1/3 capacity is not appropriate and burdens cable operators’ 1st A interests substantially more than is necessary to further the government’s substantial interests of preserving the benefits of free over-the-air TV, the dissemination of information, and promotion of a competitive market for programming.

a. FCC asked for information

i Whether immediate to dual carriage would be a defensible position – those affected by digital must carry and in favor ( why?

b. Some groups – Either-or position

c. Cable industry – no must carry at all during the transition period

d. All concede that upon complete transition, when broadcasters return to analog, there will be must-carry

i But issue over what constitutes the “primary video” stream

2. Dual-carriage

a. Broadcast – cable operators should carry all analog and all cable

b. MSO reps – must-carry is a bad idea b/c it will dictate technological outcomes before the market is really ready

i A lot of the signals are duplicate so making the cable operator carry both brings no benefit

c. Cable Programmers – opposed dual carriage b/c afraid of being dropped or not getting programming b/c of the lack of space

3. Must-Carry Statute

a. Most channels a cable system can be compelled to carry is 1/3 of capacity

b. How should advances in compression technology affect this?

i FCC’s position is that it should look to the total usable capacity – measure entire 6mHz and divide by 3 b/c technology is uncertain

4. E/ local TV station is entitled to mandatory carriage w/ sufficient amount of capacity to carry “primary video signal”. FCC wanted to define terms of art based on plain words of Act.

a. To the extent that at TV system is broadcasting more than one stream at a time, only one stream is considered primary 

b. Guest lecturer thought FCC is going to reverse itself b/c there is tremendous lobbying pressure to make cable systems to carry all 6 video streams

5. Want more information on cable channel capacity and digital retransmission consent agreements

6. Some commissioners wrote separate statements

a. Neff highlighted primary video stream problem such that a single stream interpretation is not very clear

D. DBS Must Carry

1. SBAC v. FCC, 275 F.3d 337 (4th Cir. 2001) 

a. Satellite Home Viewer Improvement Act 1988

i Gave a © clearance to satellite broadcasters and operators of such systems in places that were underserved by local over-the-air broadcasting (rural and mountainous areas)

a) Limited type of clearance 

i) Cable has a compulsory license under Cable Act

ii) This statute only gave right to pick up the signals in certain areas and NOT to pick up local broadcast signals in urban and suburban areas

(a) Adverse effects on the industry

b. SHVA of 1999 – New statute generated by a feeling in Congress that cable rates were too high ( give a real alternative to cable

i Statutory © License

a) License to satellite broadcasters to do local-into-local service ( to pick up local over the air broadcasters in their system 

i) Makes satellite more competitive to cable

ii Carry one – carry all

a) As a tradeoff to the statutory © license, satellite broadcast operators had to pick up all the local signals and not just the network affiliates

i) Went into affect later than statutory license provision (1999(2002) at urging of cable industry that wanted regulatory parity
b) Problem for the industry b/c satellite broadcasters also have limited capacity and can’t really carry all the signals

i) Really a question of deciding which markets they want to enter – have not penetrated all urban and suburban markets

c) Provision is different from must-carry in cable

i) The cable operator is obliged to pick up at the request of the broadcaster all of the signals, but the satellite operator can choose its market and does not have to carry unless it elects cable carriage.

d) Is the provision content-based or content-neutral?

i) Content-neutral b/c held the same in cable. Has nothing to do w/ content b/c Congress said that satellite could pick up over-the-air signals as the price of the statutory © license.  Could pay license fees and not have to comply(Similar to Turner I, II
ii) Satellite broadcasters had additional argument:

(a) Because of the proliferation of cable, there would be a substantial deterioration of over-the-air broadcasting w/o must-carry.  Satellite broadcasters argued that they did not pose the same threat to broadcasting as cable

(b) Court responded that the satellite broadcasters failed to meet the standard.  Furthermore, Congress looks at satellite and cable together and that it is growing

iii) Justified substantial interest using O’Brien – otherwise the local advertising revenues would deteriorate further + multiplicity of outlets

iii A la Carte Rule

a) Regulation imposed in interpreting carry one-carry all

b) In terms of selecting what signals must be carried on satellite, when the satellite markets to customers they can offer packages or an la carte menu at a lower price

c) Challenged by satellite broadcasters as a cross-purpose to carry-all but FCC thought it gave a break to consumers 

c. SBAC Holding

i Substantial relation and narrowly tailored to both interests – multiplicity of outlets and preservation of local advertising

d. Consequence is that there are many markets where the satellite broadcaster is not carrying local stations 

i Objections b/c of technical capacity and no economic programming incentive

E. Regulation of Cable TV Content

1. Generally (pp. 877)

a. Cable systems are subject to similar operating requirements as broadcast stations, to the extent that they can originate their own programs
i That is, they are required to follow the ‘equal time’ and ‘lowest unit rate’ requirements for political broadcasting, adhere to things like the ‘personal attack’ and ‘political editorializing’ rules, and not to transmit obscenity

b. HOWEVER, many state and local governments have enacted ordinances aimed at restricting carriage of obscene or indecent programming, whether or not they are originated by the cable system ( court challenges

2. Cruz v. Ferre, 1985 (pp. 878) 

a. City ordinance imposed penalties for ‘obscene’ and ‘indecent’ programming

i Ps challenge the regulations as it relates to indecent material, which covered much more than the Miller definition of obscenity

ii DC agreed that it was constitutionally overbroad and violated DP

b. Circuit Court affirmed w/ 4 main points

i Obscene material is unprotected by 1st A, however, a state statute must be carefully limited (Miller v. CA)

ii The obscene material was not questioned, but the definition of what is indecent was  - went beyond Miller definition

a) Definition outside the scope on two aspects

i) Ordinance does not require that the challenged materials taken as a whole, appeal to the prurient interest in sex

ii) Ordinance does not inquire whether the materials, taken as a whole, do not have serious literary, artistic, political, or scientific value

iii USSC decision in Pacifica cannot be applied in this case

a) Does not apply b/c of basic differences b/w cable and TV

i) Citizens must take affirmative steps to bring it into the home

ii) It is not an intruder, but is invited (particularly true for the premium channels upon which most indecent programming is aired)

iii) If unpleasantly surprised – lockbox or cancel subscription

b) If applied would find regulation overbroad b/c it contained no channeling provision
c) Pacifica: broadcasting is pervasive and uniquely accessible to children

iv DP problem is that it’s goes too far

a) City manager has too much power – is the prosecutor and the judge

3. Indecency and Cable Access Channels – Denver Area Educational Telecommunications Consortium v. FCC, 1996 (pp. 881) 

a. Ps brought 1st A challenge to 3 provisions of the 1992 Act:

i §10(a) permitted a cable operator to refuse to carry leased access programming that depicted sexual or excretory activity in a patently offensive way to contemporary community standards

ii §10(b) required the FCC to promulgate rules requiring cable operators who chose to transmit indecent material over leased access channels to segregate such programming on a separate channel that is blocked unless subscriber requests otherwise

iii §10(c) mandated the FCC to issue regulations that would authorize cable operators to deny the use of PEGs for programming which contained ‘obscene material, sexual explicit content, or material soliciting or promoting unlawful conduct.’

b. USSC:

i §10(a) ( upheld ( compelling government interest in protecting children (Ginsburg) ( further, these channels would not even exist were it not for Congress’ providing for them, so they have more control over their content ( lastly, cable has become UNIQUELY PERVASIVE
a) Breyer considers cable to be just as pervasive and invasive as broadcasting

b) Breyer’s SOR here, to the extent that it exists, sounds like strict scrutiny but acts more like a Turner II balancing

ii §10(b) ( struck down ( the requirements have restrictive effects on subscribers access to these channels ( finally, the added costs and burdens on cable operators may encourage them not to make this available at all

a) Breyer essentially concludes this is not narrowly tailored

iii §10(c) ( struck down ( government failed to show that there was a sufficient problem of indecent and obscene programming on PEGs ( there were also distinctions b/w this and §10(a)

a) First, cable operators had never been given editorial discretion over PEGs

b) Cable operators did not really own PEGs

c) Unlike lease access channels, PEGs are subject to community oversight

c. Souter, in concurrence, agreed w/ Breyer that cable has become so uniquely pervasive that cable indecency should be judged on the Pacifica standard

d. Kennedy, in concurrence and dissent, argued that all of these sections were unconstitutional ( argued Pacifica was not applicable in this context (continues to stress differences b/w broadcast and cable)

i Then, applying strict scrutiny, these sections fail

4. Playboy Entertainment Group v. US, D. Del. 1996 (pp. 884)
a. Ps challenged a provision of the 1996 TCA that required the full scrambling of both audio and video feeds from sexually explicit or indecent programming (provision was an attempt to protect from signal bleed) ( if the signals could not be fully scrambled, the programming must be restricted to ‘safe harbor’ hours

i Ps argued full scrambling was prohibitively expensive and so was in effect a daytime bad on their programming

b. Court held this did not violate the 1st A

i Signal bleed is not protected speech

ii This was aimed at the secondary effects of such speech, not at the speech itself

iii Cable is uniquely pervasive (see Denver Area) and so justified Pacifica level of scrutiny

5. Playboy Entertainment Group v. US, USSC 2000 (Supp, pp. 71)
a. Kennedy held that this was a content based regulation ( subject to strict scrutiny

i Rejected the ‘secondary effects’ rationale, b/c the alleged ‘secondary effects’ were in this case inseparable from the content of the programming

b. Applying strict scrutiny ( this was not narrowly tailored b/c there existed less restrictive means

i Government had established that signal bleed was a pervasive problem

ii Statute was overbroad b/c cable programmers would end up completely blocking the programming until the ‘safe harbor’ ( thus, silencing protected speech (indecent) for 2/3 of the day

iii Kennedy argues that §504 is a much less restrictive means, where people may request a device from the cable operator to block the signal entirely

a) While the government argued this was ineffective b/c parents were not aware of it, Kennedy says it hasn’t really been given a chance

c. Kennedy also says it is not clear that the government has an independent compelling interest in protecting children whose parents may not mind them viewing indecent programming

d. In dissent, Scalia argues that this regulation can actually be upheld as a regulation of obscenity (pointing to Ginsburg, where the material is obscene b/c it is marketed that way)

i Does not think the statute is overbroad

ii Also thinks the majority ignores the fact that this statute protects adults as well as children

e. Breyer, in dissent
i Argues that government had established ‘signal bleed’ was a pervasive problem

ii Fundamentally disagrees w/ Kennedy that the state does not have an independent interest in protecting children

iii Does not think §504 is an adequate substitute b/c the subscriber must take 5 affirmative steps to use this provision effectively

iv Also takes sharp issue w/ Kennedy’s assertion that §505 prohibits the expression of protected speech ( there is difference b/w prohibiting speech and channeling it

v Basically uses a balancing test: weigh one interest against the other and then ask if the restriction is sufficiently narrowly tailored compared to alternatives

6. Is Denver Area still good law after Playboy?

a. Argument NO is that in Playboy, the Court applies strict scrutiny to content regulation of cable

b. Argument YES is the Playboy cites Denver Area approvingly ( further, Playboy is highly fact specific

7. Summary of Indecency Regulation in the Electronic Media 

a. FCC v. Pacifica (1978): Broadcast

i Remember indecent material is protected expression as opposed to obscenity that is not

ii Established the concept of channeling 

iii Holding: Civil regulation is justified in a broadcast indecency context

b. Sable Communications v. FCC (1989): Telephone

i Congress had passed a total ban on dial-up porn

ii Not obscenity, so it was protected expression

iii Distinguished Pacifica
a) Court said that telephone was not like cable in this case b/c the recipient had to dial the number – not pervasive in the same way, no captive audience 

b) This was a total ban w/ no option of channeling

iv There were various technological screening devices to keep kids away from the porn

c. Denver Area v. FCC (1996): Cable

i Breyer plurality opinion tried to develop a new theory of content regulation 

a) Suggest that content-neutral/content-based distinction not useful as a basis to deal w/ regulatory problems in cable

i) EX: Turner cases, cable operator argued content-based but court focused on economic regulation. The key decision is the classification in the first place

ii Test: Reject intermediate O’Brien standard and wants a more flexible choice giving operators the right to decisions while still bringing all interests to the floor

a) Congress may not regulate speech except in cases of extraordinary need and w/ the exercise of a degree of care we have not elsewhere required

b) Different formulation but sounds like strict scrutiny

i) Strict scrutiny puts the interests of the government and operator on opposite sides and ignores other interests involved: protect children, public access programmers, cable operators right to edit content

d. Reno v. ACLU (1997): Internet

i Provisions of Communications Decency Act prohibited the knowing transmission of indecent material to minors struck down

ii Content based criminal regulation of speech

a) Suppressed a large amount of speech adults had a right to see

b) Terms were vague

e. US v. Playboy Entertainment (2000): Cable

i What is the standard for content regulation in cable today?
a) Now a majority for the strict scrutiny standard

b) If used the interests articulated in Denver Area? Many more competing interests

c) Barron thinks both Denver and Playboy have precedence depending on the issues

F. Government and Franchisee Controls on Non-Indecent Content 

1. Regulations

a. 47 U.S.C. 531(a) – Authorizes a city to establish franchise requirements wrt PEG (public educational and governmental) Channels

b. 47 U.S.C. 531(e) – “A cable operator may not exercise any control over any PEG use of channel capacity expect that a cable operator may refuse to transmit any public access program containing obscenity, indecency, or nudity (struck down by Denver Area)
c. 47 U.S.C. 544(f) – No government agency may impose requirements regarding content of cable services “unless expressly provided in the statute”

2. Time Warner Cable v. City of New York, 1986 (pp. 888)
a. TW chose to add a second news channel, and after a bidding process chose MSNBC over FOX

i NY offered to swap one if its PEGs if TW would put FOX on the air as well ( TW refused

ii NY then placed FOX on one of its PEG channels

a) TW sought injunctive relief to prevent NY from using its PEG channels for these purposes

b) City argued that this was merely a content-neutral decision ( two reasons for doing so

i) Desire to present local news and increase diversity

ii) Prevent the loss of jobs if FOX went elsewhere

iii) Court said the arguments were pretext and this it was content-based ( STRICT SCRUINTY

b. Court rejected NY’s argument that PEGs could be used in any way the government saw fit

i Court points out this would allow cities to compete w/ cable for access to channels

a) City abused its authority and violated 1st A in using its PEG channels to force P to carry Fox

b) City contended that §531(a) contained the PEG use phrase

i) If FOX was on the governmental channel then it fulfilled use for the purpose of a governmental channel appropriately. Thus there was no violation

c) PEG channels were designed for the public, universities, and governmental channels

ii Court holds instead that ‘government use’ relates to the PURPOSE of the use, not the person using it ( programming must have a governmental purpose (this reasoning may be subject to 1st A challenge b/c it is clearly content based in deciding what is an ‘appropriate purpose)

c. Court identified 4 purposes to PEG channels, and says NY’s use is at odds w/ all 4 purposes

i To respond to local needs

ii Create space for voices not otherwise heard

iii Air programs needed by a community that may not otherwise be commercially viable

iv To show local government at work

d. Time Warner contended that since the city was misusing a governmental channel for a purpose not intended, that channel reverted to the cable operator. To the extent that an agency was asking them to carry FOX, it violated §544(f) and 1st A

i Court addressed §544(f) argument – depends on who owns the PEG channels?

a) Time Warner never owned and never will b/c it belongs to the party to which the channel is assigned, created at the time of the franchise and for the life of the franchise

b) Cannot revert back to TW if misused

e. Put FOX on governmental channel and use commercials?

i Better part of valor was to not include

ii Court would not rule that the Act banned advertising on governmental channels

a) Research indicated that some cable systems in some cities use commercials on PEG channels and this was permitted b/c it served to fund those channels which were being used for the proper purpose

b) No city used its PEG channels to compete w/ regular commercial channels

G. Regulation of Cable TV Ownership (pp. 892)

1. TV Network/Cable Cross-Ownership

a. Pre-1996, the FCC restricted the three major networks from owning a cable system

b. The 1996 TCA amended prior rules, and cross-ownership is now permitted ( HOWEVER the FCC may adopt rules necessary to “ensure carriage, channel positioning, and nondiscriminatory treatment of non-affiliated broadcast stations” by any network owner cable system

2. Broadcast Station/Cable Cross-Ownership

a. 1996 TCA repealed most of the restrictions on the ability of a local broadcaster to own a cable system in its market, or for a cable operator to own a broadcasting station in its franchising area. Pending FCC approval

3. Telephone/Cable Cross-Ownership

a. This was prohibited b/c the FCC was concerned that a telephone company that owned utility poles (around which cable wires had to be attached) could prevent a cable company from providing service by denying it access to its poles ( telephone companies would be able to control the cable industry

i There were fairly liberal waivers, however, if the FCC was convinced that no one else was going to provide cable service

b. This restriction was repealed by the 1996 TCA

i However, Congress continues to prohibit telephone companies from buying out existing cable operators in the same market (and vice versa)

4. Cable Audience Caps

a. Turner I: Statue authorizing FCC to establish horizontal limit wrt cable did not on its face offend 1st A

b. 1999 FCC issued 3d Report and Order – Responded to the statute

i Calculation of the horizontal limit should be determined by cable subscribers rather than on cable homes – Desirable for MSOs

ii Audience cap limit would include consideration of all multiple channel video program distributors (MPVDs) – includes satellite

iii Number of subscribers reached should be limited to 30% of MPVD subscribers in the US

iv Horizontal share should not include cable subscribers if there’s an overbuild in a community

v Raised de facto limit to 36.7% - i.e. the 30% would allow a cable operator to serve 36.7% of the nation’s cable subscribers if served none by DBS (satellite)

c. Time Warner v. FCC, DC Cir. 2001 (Supp, pp. 118)
i Case involved an appeal to the FCC Order outlining two types of limits on cable operators:

a) Horizontal: imposed a 30% limit on the number of subscribers that may be served by a MSO, including subscribers to satellite

b) Vertical: set a 40% channel capacity rule, reserving 60% for programming by non-affiliated firms

ii Court applied intermediate scrutiny – FCC has to show it does not burden substantially given the interests

a) Same valid interests as in Turner I
b) Must make a showing about the effects of the regulation 

c) Remanded for absence of showing

iii Legal basis for almost de novo review of FCC’s findings

a) Use the O’Brien standard almost as if it were strict scrutiny but J. Williams focuses on whether more speech is being restrained than necessary

b) Both the limits to restrain more than necessary

i) Horizontal restricts the number of viewers to whom they can speak

ii) Vertical restricts the editorial control of MSOs

iii) Intermediate SOR b/c content-neutral ( already been ruled on

iv Holding 1: 30% exceeds the scope of the statute

a) Congress only meant to limit individual cable operators absent evidence of collusion

b) FCC failed to give evidence that 30% is necessary – only 40% needs to be reserved

i) As long as 60% there would be 2 cable operators and otherwise FCC must show collusion

ii) Only justification offered by FCC regarding collusion is that all other things being equal, collusion is more likely when there are more firms

(a) But this doesn’t say that the horizontal limit is. Thinks Turner I requires that the FCC draw “reasonable inferences based on substantial evidence.”

(1) Barron questions this b/c there’s no explicit holding that there must be independent justification of something Congress already said

c) Thought the cap should focus on the number of homes rather than the number of subscribers b/c from a competition sense, there is always access and thus no justification for exclusion

d) If remanded back to Williams, he would require much more data and proof of anticompetitive behavior and would probably set the limit at 50%

v Holding 2: Vertical limit also remanded for lack of justification

a) 40% limit seemed to have come out of thin air

b) FCC should have exempted those MSOs subject to effective competition ( then rate regulation rules did not apply

c) FCC argued not intended to be used in that context but court said FCC should have changed 

d. Powell is thinking of implementing “soft caps”

i Shift the focus of ownership limits to market-by-market measures of local concentrations 

5. The Dual Network Rule 

a. In 2001, the Commission modified the dual network rule to permit acquisition of UPN or the WB by one of the four major networks. The FCC based the decision on the increased competition for video programming and the continued growth of multi-channel video programming distributors
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H. Open Cable Modem Access for ISP’s

1. The advent of cable modems has raised an interesting access question. The cable companies providing modem service require subscribers to this service to also subscribe to a specific online service provider. Very few consumers currently have access to more than one high-speed access provider

2. Open access works as a form of common carriage, where ISP’s have access to cable systems w/o the cable systems having any control over ISP content, etc…

a. Various industry and consumer groups have lobbied for open access but the FCC has rejected their requests. 

b. It has also rejected a request to force cable companies to rent some of their leased access channels to ISPs

3. however, some cities have passed open access regulations or made open access a condition for approving cable franchise transfers 

4. AT&T v. City of Portland, 9th Cir. 2000 (Supp, pp. 110)
a. P’s challenged the city’s open access provision, arguing it violated the 1st A and the TCA

i The ability to regulate in this area depends on whether ISPs over cable are considered a ‘cable service’ for the purpose of the TCA

a) Courts have since held that this a ‘telecommunications service’, and so may NOT be regulated

b. As to P’s constitutional claims, the court ruled this was an economic regulations, not a content based ( even if this regulation did affect speech, it would pass under the O’Brien test

i Other courts have subjected open access laws to strict scrutiny, arguing that they are content-based

c. Thus far, no open access provision has survived court challenge (although courts differ in the justifications for striking them down)

V.
SELECTED PROBLEMS OF MEDIA LAW – OBSCENITY AND INDECENCY

A. Judicial Standards of Obscenity

1. Miller v. CA, US 1973 (pp. 603)
a. USSC adopted a new test for obscenity, which consisted of 3 factors for the trier of fact (usually the jury) to consider:

i Whether the average person, applying contemporary community standards could find that the work – TAKEN AS A WHOLE – appeals to the prurient interest

ii Whether the work depicts or describes in a patently offensive way, sexual conduct specifically defined by the applicable state law

iii Whether the work – TAKEN AS A WHOLE – lacks serious literary, artistic, political, or scientific value

b. USSC replaces a national standard of obscenity w/ a community standard – trying to get itself out of the business of determining obscenity (this has been largely successful)

2. “Variable Obscenity” – Ginzburg v. US
a. USSC ruled that where the purveyor’s sole emphasis is on the sexually provocative aspects of her publication (i.e. they market it as obscene), they can be taken at their word ( in other words, material can become obscene by the way it is marketed

B. Judicial Standards of Obscenity 

1. FCC v. Pacifica Foundation, US 1978 (pp. 606)
a. FCC enforced a list if “7 dirty words” which, while not rising to the level of obscenity, were considered indecent

i Following the broadcast of George Carlin’s monologue, P had a ‘demerit’ added to their file ( P challenged the FCC’s indecency regulations

b. USSC first held that the FCC was not prohibited by statute from reviewing the content of compelled broadcasts – only prohibited from prior review, which is not at issue here

c. Stevens, for the Court, holds that the concept of indecency is not unconstitutional in the broadcasting context

i First, broadcasting medium is uniquely pervasive

ii Second, broadcasting is uniquely accessible to children

c. Stevens is arguing for a contextual application of the 1st A, depending on the circumstances of the broadcast, the time, etc…

i While he concedes that ‘indecent’ material cannot be banned outright, he says it may be ‘channeled’

a) The concept of indecent is intimately connected w/ the exposure of children to language that describes in terms patently offensive as measured by contemporary community standards for the broadcast medium, sexual or excretory activities and organs at times of day when there is a reasonable risk that children may bei in the audience

i) No prurient interest requirement like obscenity

ii Thus a more stringent level of regulatory and judicial supervision is warranted

d. In dissent, Brennan argues this is cultural elitism on the part of the Court ( there should be no sliding scale of protected speech which depends on how valuable the Court imagines the speech to be

2. Obscenity and indecency continue to be used interchangeably, even though the USSC did provide a comparatively definitive description in Miller
C. Congressional Standards: The Communications Decency Act of 1996

1. Prior to the TCA, federal law forbade the use of telephone or cable for obscene, lewd, lascivious, filthy, or indecent comments suggestions, or proposals. Obscene material could not be part of interstate commerce

2. 1996 Communications Decency Act 

a. Criminalizes any interstate or foreign telecommunication that is “obscene, lewd, lascivious, filthy, or indecent…or that depicts or describes, in terms patently offensive as measure by contemporary community standards sexual or excretory activities or organs

b. Criminalized in interstate or foreign communication lewd or lascivious transmissions on the Internet

3. Court previously rejected strict scrutiny in Pacifica
a. Yet, the very word indecent is challenged in some opinions as being unconstitutionally vague and the whole concept of indecency regulation is being challenged

b. Doesn’t overrule Pacifica but raises question as to whether it can endure

c. Playboy – used a standard of great care and caution (balancing test)

d. Standard for indecency in broadcast and cable seems to be in flux and Barron thinks it will be influenced by Internet cases

4. ALCU v. Janet Reno, E.D. Pa 1996 (pp. 615) – Three Judge Court Case

a. P’s brought a challenge to 2 provisions of the CDA

i Prohibition on the knowing transmission of indecent messages to children under 18

ii Prohibition on the knowing, sending, or displaying or patently offensive messages to a person under 18

iii Three judge courts only when Congress is enacting a law that it thinks will have constitutional problems

b. A new electronic medium calls for analysis by analogy. Here, the question was whether the court should use Sable (case struck down ban of indecent speech on telephone) or Pacifica
i Internet is more like telephony b/c to access indecent messages, the user must act affirmatively 

c. Court enjoins application of the CDA – finds statute as too vague and overbroad

i Using strict scrutiny (by distinguishing Internet from broadcasting), the Court finds these provisions unconstitutional as they infringe on protected speech

ii Terms indecent and offensive vague

a) Distinction b/w vagueness and overbreadth 

i) Overbroad: goes beyond the scope of the regulation such it covers too much speech that should not be covered – proscribes both protected and unprotected content

ii) Vague: don’t know what speech is protected such that there is a chilling effect on expression

iii Statute failed to provide relevant community by who’s standard it would be judged 

iv Court argues the government made no showing that it had a compelling interest in preventing 17 year olds from accessing “indecent” material that was included under the CDA (such as sculptures, photos from National Geographic, etc…)

a) Findings of the government are not demanding of deference w/ 1st A issues involved

i) Nature of the findings were merely statements made by legislators who wanted to limit the internet 

ii) Cannot comply w/ the Act by restricting the material to which adults have 1st A access

iii) No way to protect children w/o limiting adults and even if there were it would be unduly expensive

d. Government argued that DOJ would not go after people posting informational content, that it would limit its application of the CDA in a reasonable fashion

i Court says that there are many US attorneys around and issued an preliminary injunctions such that consistency could not be guaranteed

d. Court refused to limit the statute to patently offensive and indecent messages b/c the legislators had intended to reach this material and the court was not sure that it could limit the statute.

i Act affected email b/w individuals
5. Reno v. ACLU, US 1997 (pp. 619) 

a. USSC strikes down the CDA ( applies strict scrutiny like the Circuit Court 

i While the USSC found the government has a compelling interest in protecting children from harmful material, the CDA suppressed a large amount of speech that adults had the right to receive and address to another

ii USSC also finds that this is not narrowly tailored b/c there are serious vagueness problems

b. Court did not like affirmative defenses in statute

i Good faith, reasonable, effective, and appropriate actions to restrict access by minors. Those who restrict access to covered material by requiring age proof (credit card)

ii Good faith defense doesn’t work b/c it requires that the action is effective 

iii Access restrictions don’t work b/c there’s no way for the restrictions to work and they are very costly for a nonprofit site. 

c. Court also points out the “community standards” criterion of the CDA will end up making any material on the Internet judged by the least tolerant community

i That the speaker could be prosecuted where the content is viewed as offensive bugs Stevens 

ii Wrt the Internet, it is not geographically limited --> very hard to have a local community standard

a) All we would have is the most puritanical community standard --> more reason for invalidity

d. Court suggested a number of ways the statute could be more narrowly tailored:

i Tagging indecent material

ii Making exceptions for messages w/ artistic or educational value

iii Providing some tolerance for parental choice

iv Regulating some portion of the Internet (e.g. commercial web sites) differently from others (e.g. chat rooms)

e. Court rejects government’s argument that this is simply a time, place, and manner restriction ( this is content based, so “time, place, and manner” analysis is inapplicable

f. Court rejects government’s argument that the “knowledge” requirement protects the statute form overbreadth ( most areas on the Internet are open to all comers (chat rooms, etc…), and so this does nothing to protect adults (it would actually provide a “heckler’s veto” upon opponents of indecent speech)

g. Court rejects government’s attempts to rely on criteria in statute as upheld by Miller
i Standard in CDA is essentially one portion of one of the three prongs of the Miller test

a) CDA would bring in a whole host of material not really indecent whereas Miller just prohibited sexual comments

i) Just b/c it uses one prong doesn’t mean that by itself, that prong is valid

ii) Another prong of Miller is missing: than proscribed material be sufficiently described by the applicable law

h. O’Connor (concur/dissent)
i Conceded that cyberspace allowed speakers to mask their identity

ii Did not agree w/ the court – thought the “indecency transmission” and “specific person” provisions were constitutional 

a) Not unconstitutional in all their applications – don’t infringe on adult speech in all respects

b) Would sustain those provision to the extent that they apply to transmissions where the speaker knows they are minors

i) Stevens does not agree w/ this b/c he’s not sure the provisions could constitutionally apply to someone who’s 17. Also thinks there are less restrictive alternatives: tagging, exceptions for certain material, tolerance for parental choice, regulation portions of the Internet differently 

6. Ashcroft v. ACLU, 2002 

a. Child Online Protection Act (COPA) prohibits any person form “knowingly w/ knowledge of the character of the material, in interstate or foreign commerce by means of the Internet making any communication for commercial purposes that is available to any minor that includes any material that is harmful to minors.”

i COPA does not apply to email

ii COPA is limited to commercial communications

iii Unlike CDA, which prohibited indecent and patently offensive material

iv COPA only restricts material harmful to minors

b. Defines material that is harmful to minors as material that the average person applying contemporary community standards would find as designed to appeal to the prurient interests wrt minors

v Take the Miller prongs and add “wrt minors”

c. Lower court granted a preliminary injunction and CTAP affirmed

i DC in this case took the position that it was vague and overbroad

ii CTAP affirmed the result but on different grounds – that it would be subject to the most puritanical community and thus restricts content too much

d. USSC – confronted definition of contemporary community standards (Thomas)

i Use of such language did not violate 1st A 

ii Wrt all other matters relevant to validity of COPA, Court did not pass on it

iii Thomas’ own view of community standards – not a geographic area, juror will draw on personal knowledge of the community from which he comes but no need to define

a) Only jointed by Scalia and Rehnquist 

7. Comparing Reno and broadcasting

a. Stevens argued that the relaxed level of scrutiny given to broadcast regulations was inappropriate in the internet context b/c people are less likely to be taken by surprise

b. Internet has no history of regulation (as does broadcasting w/ its scarcity rationale

8. Regulation of the Internet

a. Some have argued the internet should not be regulated at all ( 4 characteristics:

i Very low entry barriers for someone to ‘speak’

ii Identical barriers to speakers and listeners

iii This leads to astonishing diversity in content

iv This results in parity among speakers

D. Indecency Regulation in Cable 

1. Denver Area v. FCC, US 1996 (pp. 627)
a. Ps brought 1st A challenge to 3 provisions of the 1992 Act:

i §10(a) permitted a cable operator to refuse to carry leased access programming that depicted sexual or excretory activity in a patently offensive way to contemporary community standards

ii §10(b) required the FCC to promulgate rules requiring cable operators who chose to transmit indecent material over leased access channels to segregate such programming on a separate channel that is blocked unless subscriber requests otherwise

iii §10(c) mandated the FCC to issue regulations that would authorize cable operators to deny the use of PEGs to programming which contained ‘obscene material, sexually explicit conduct, or material soliciting or promoting unlawful conduct’

b. USSC:

i §10(a) ( upheld ( compelling government interest in protecting children (Ginsburg) ( further, these channels would not even exist were it not for Congress’ providing for them, so they have more control over their content ( properly balanced 1st A interests (lastly, cable has become UNIQUELY PERVASIVE
a) Breyer considers cable to be just as pervasive and invasive as broadcasting (analogous to Pacifica)

b) Law also flexible b/c required cable operator to have a reasonable basis for blocking

c) Breyer’s SOR here, to the extent that it exists, sounds like strict scrutiny but acts more like a Turner II balancing

ii §10(b) ( struck down ( the requirements have restrictive effects on subscribers access to these channels ( finally, the added costs and burdens on cable operators may encourage them not to make this available at all

a) Unlike §10(a), the law was not permissive and there were alternatives available that would not have abridged free speech

b) Breyer essentially concludes this is not narrowly tailored

iii §10(c) ( struck down ( government failed to show that there was a sufficient problem of indecent and obscene programming on PEGs ( there were also distinctions b/w this and §10(a)

a) First, cable operators had never been given editorial discretion over PEGs - §10(c) did not restore editorial control they once had

b) Cable operators did not really own PEGs

i) Greater risk that cable operator would erroneously exclude borderline programs

c) Unlike lease access channels, PEGs are subject to community oversight

d) Did not think the government showed that there was a significant risk of patently offensive programming on the PEG channel

i) PEG similar to a public easement – never the property of the cable operator

ii) Thomas does not agree w/ this – ownership rights should trump everything else

d. Souter, in concurrence, agreed w/ Breyer that cable has become so uniquely pervasive that cable indecency should be judged on the Pacifica standard

e. Kennedy, in concurrence and dissent, argued that all of these sections were unconstitutional ( argued Pacifica was not applicable in this context (continues to stress differences b/w broadcast and cable)

i Then, applying strict scrutiny, these sections fail

2. SOR – Court said they would not come up w/ a standard but eventually did

a. Kennedy: Strict

b. Thomas: If own the particular media then get strict. Cable operators like bookstore owners

c. Breyer: Need a flexible standard (plurality)

i Balancing Test: Closely scrutinize sections to assure that they properly address an extremely important problem, w/o imposing, in light of relevant interests, an unnecessarily great restriction on speech

a) Thinks that in dealing w/ relatively new technology and competing 1st A issues he thinks it unwise to analogize 

ii This particular situation (leased access) is really a case of competing 1st A rights and governmental interests

a) Protect children

b) Cable operators – maintaining access

c) Programmers

d. 2 different approaches explained w/ different classes of speakers competing w e/o. 

i In Denver Area cable program operators, programmers, and viewing audience. 

ii In Reno, everybody was against the government ( easy case for application of strict scrutiny.

a) Also in Reno there was a criminal sanction

e. Virtues and defects of Breyer approach

i Not a clear standard what to look at and has limited predictability

ii But doesn’t tie things up, the court is allowed to respond to new technological development

iii No decision on SOR, not decision on whether Pacifica applies 

E. Evidence of Harm (pp. 635)

1. Courts: if it’s unprotected expression the legislature can regulate it as it wishes

a. At time of Roth, Courts established a two-tiered approach to 1st A regulation

i That what was protected by 1st A and that what was not (obscenity)

2. Latter ½ of 20th Century, the courta have been reluctant to create lesser or unprotected categories of expression

a. Justification – US rejects a “harms-effect” rationale: it is not an argument for the non-protection or lesser protection of speech that it is offensive to us

i EX: group defamation not generally subject to regulation even though the messages do affect members of minority groups. The position is that the risks of such regulation (banning ideas and categories of speech) is a dangerous path

ii Classic case rejecting this rationale: Cohen v. CA, where a young man during Vietnam sat in the court wearing a jacket that said “Fuck the Draft”. Court held that this was protected speech

a) State rationale is that a woman was in court w/ her children and that this was offensive. Harlan: “one man’s vulgarity is another’s lyric”, there is no category of offensive speech b/c once we do, many things can become offensive

b. Instead the courts tend to look at it as low value speech – no social importance

F. Child Pornography

1. NY v. Ferber, US 1982 (pp. 637) 

a. P argued his conviction for selling sexually explicit videos by arguing the material was no obscene

i D convicted of violating to NY child pornography laws even though that pornography was no obscene (would not appeal to the average person’s prurient interest)

ii CTAP said that the dividing line b/w protected and unprotected speech is obscenity

a) Non-obscene adolescent sex could not be singled out ( NY law invalid as underinclusive

b. White (unanimous)

i Court says that states may apply more relaxed standards than those outlined in Miller in order to protect minors from exploitation and abuse

a) This changes the rationale ( rather than focusing on who is the recipient of the material, this focuses on who is depicted

ii CTAP’s opinion was entirely reasonable in keeping w/ USSC’s prior decision. However this was the Court’s 1st opportunity to deal w/ material involving child pornography

iii Court has 5 justifications for upholding the prohibition on child pornography – expression otherwise not obscene involving children in sexual acts can be punished by the state

a) State has an interest in safeguarding the physical and psychological well-being of a minor

b) Distribution of photos related to sexual abuse of children

c) Advertising provides economic basis – the only way to shut down the industry is to cut off its channels of distribution

d) Low social value

e) Classifying such material as outside 1st A protection is not incompatible w/ prior decisions

c. This may be a case where pragmatics justifies the overbreadth (i.e. naked children in medical books)

i Statute is facially overbroad ( can think of an application that would reach perfectly protected expression

ii The requirement, however, is substantial overbreadth

iii The law might yield some permissible infractions ( this statute’s legitimate reach dwarfs its impermissible applications

d. Summary: Expression that may be on the other side of the line, if it involves child pornography, may regulated by the state

i Sounds like strict scrutiny but does not include the narrowly tailored prong

ii Expands the categories of protection

iii Basis of the opinion is not low value, but the harms-effect rationale – i.e., children

2. Lower state and federal courts appear determined to protect the physical and psychological well-being of children but have used the least-restrictive means part of strict scrutiny

a. U.S. v. Evergreen Media, N.D.Ill 1993 (pp. 639) 

i D was the licensee WLUP-AM, Chicago that had an afternoon show called the Steve and Garry show. They discussed in a lewd manner Vanessa Williams’ penthouse pictures. They also had a “kiddie-porn” caller.

a) Someone complained to the FCC

i) FCC has authority to enforce 18 U.S.C. 1464 – prohibits broadcasting of obscenity, involving fines or imprisonment

ii) 47 U.S.C. 503(B)(1)(D) allows FCC to issue forfeitures for violations fo §1464 and that is how things have generally proceeded

b) After a Notice of Apparent Liability the FCC issued a forfeiture order and then denied Evergreen’s motion to reconsider

ii U.S. DC – FCC files complaint to collect $6k fine. D, Evergreen counterclaimed alleging unconstitutionality of §1464 on vagueness and overbreadth grounds

a) FCC defines as indecent “language or material that depicts or describes in terms patently offensive as measured by contemporary community standards for the broadcast medium, sexual or excretory activities or organs.” 

i) In Pacifica, the FCC defined indecency differently: concept of indecent is intimately connected w/ the exposure of children to language that describes in terms patently offensive as measured by contemporary community standards for the broadcast medium, sexual or excretory activities and organs, at times of day… This is clearly more restrictive b/c of children and hours

b) FCC adopted an expanded 

iii 5/14/93 – DC grants ACLU leave to intervene

b. Court reiterated Act I and Act II

i Act I v. FCC 
a) Approved a general standard for indecency as opposed to a view of the repeated use of offensive or excretory works merely for shock value

b) Vagueness, wrt indecency, not due to the lack of reasoned analysis by the FCC but was inherent the subject matter being regulated

c) Pacifica held indecency was not constitutionally vague

d) If the Court misapprehended it, reverse us

ii Act II v. FCC
a) Court rejected claims that the FCC definition of indecency was vague

b) Argument that it was overbroad: it is possible that something is indecent but that it may have serous merit. To regulate it would be an example of overbreadth

c) Court rejected this argument

c. Court refused to say that FCC’s definition was constitutional

i Possible, given the fact that the state has a compelling interest that strict scrutiny should be used ( possible that D may be able to show that the present means of enforcing was not the least restrictive alternative. Court refused to address this b/c it wasn’t sure the broadcasts were even indecent

a) Less restrictive alternatives? V-Chip, Rating system

3. Stanley v. GA (pp. 640): USSC said that even though a video is obscene, so that the seller could be prosecuted, it was protected in the purchaser’s home. 

a. Osborne v. OH: With respect to child pornography a person who viewed it in his home could be prosecuted (modified Stanely)

b. Would downloading child pornography fall w/in this case? Probably but it depends on how use is defined

G. Zoning Laws

1. Have had a lot to do w/ the creation of the safe harbor concept in broadcasting 

a. Comes from cases involving adult theaters

b. Concern for the protection of children is related to the permissiveness the courts have shown in letting a city’s compelling interest in regulating the use of its commercial property override allegations of prior restraint

2. Young v. American Mini Theaters, US 1975 (pp. 640): Detroit ordinance dispersed adult theaters to prevent accumulation of prostitution and crime. Ps argued that it was content-based regulation.

a. Court upheld as viewpoint neutral – city council did not express an adverse viewpoint to the movies but for legitimate purposes

b. Conceded that it was content-regulation but that it was low value content

c. Ordinance upheld but only 3 justices joined

i Powell: there should be no hierarchical protection. He thought it was a time-place-manner regulation --> only had to be reasonable

3. City of Renton v. Playtime Theaters: Ordinance aimed to concentrate adult theaters

a. Court upheld the ordinance under the secondary-effects doctrine – a time, place, and manner regulation designed to preserve the quality of urban life

b. City not regulating b/c of content but b/c of the secondary effects that follow that type of theater ( a content neutral basis for regulation and all it has to be is reasonable

c. Problem w/ secondary-effect rationale

i Court said it did not need independent evidence of harm (how is that fair?)

ii It’s content regulation b/c it can mask censorship

a) A way of dressing up what really may be content-based regulation

4. The Politics of Pornography

a. Both state and federal RICO statutes – Allows for punishment through forfeiture and fines for a pattern of activity involving violations of law

b. Alexander v. US, US 1993 (pp. 641) 

i Adult bookstore owner had his property seized under RICO (he was convicted of selling obscene material) ( argued that the seizure acted as a ‘prior restraint’ b/c the government had taken away any assets he could use to speak in the future

ii Court rejects P’s argument that this amounts to a prior restraint ( if ‘prior restraint’ were extended this far, it would be virtually indistinguishable from ‘subsequent punishments’

a) Prior restraints are orders which “forbid certain communications, when issued in advance of the time such communications occur”

i) This did not forbid P from speaking in the future ( it only imposed some difficulties

ii) Most importantly, the sanction was not directed at curtailing future speech

iii Kennedy, Blackmun, and Stevens dissented on the forfeiture issue

a) Argued that non-obscene material could not be constitutionally forfeited under RICO (some of what the government seized was non-obscene b/c P sold both)

b) Theoretically one offense could affect the entire commercial enterprise. This threat to free speech undermines freedom. (Kennedy)

c) Thought it was a prior restraint b/c it was a disincentive on future speech

iv Comment

a) The majority of the materials D sold were protected under the 1st A --> but all the protected expression was destroyed 

b) This case got a lot of attention

c) The more you create categories of unprotected expression the more it is likely to create additional categories

c. American Booksellers Ass’n v. Hudnut, 7th Cir. 1985 (pp. 645)
i City ordinance banned “pornography” (which was essentially defined as a ‘practice that discriminates against women’)

ii This legislation did not meet the standards of obscenity 

a) There were no requirements that it appeal to the prurient interest, to offensiveness, or that it be judged by the standards of the community, etc…

i) Court rejected city’s argument that pornography is not speech but injury ( Court says its injurious effects just go to show its power as a form of expression

b) Speech that portrays women even in a position of equality if allowed. However speech that subordinates women is unlawful

i) In other words, the state is taking a position – some sexual encounters are permissible and others are not

ii) It is impermissible for the state to take a position

iii Finally, the Court rejects the city’s argument that the ‘marketplace of ideas’ is not functioning in this context ( it is not a requirement of the 1st A that the ‘marketplace of ideas be effective

a) Court rejects the unanswerable speech argument ( so objectionable that the class affected cannot even respond

i) Not a condition of 1st A validity as to whether or not there can be a true debate on the matter 

iv Many of the same issues are made to group defamation arguments in media

a) Depictions of subordination of a group that is subordinated only further subordinates them

b) Court does not deny this


V.
REGULATING OBSCENTIY AND INDECENCY IN BROADCASTING BEFORE THE FCC AND THE FEDERAL COURTS

A. The Basis for Regulation

1. Statute

a. 47 U.S.C §326 prohibits FCC censorship

b. 18 U.S.C. §1464 prohibits broadcasting any “obscene, indecent, or profane language” ( are these consistent?

i So long as the FCC is not enforcing §1464 directly, YES ( that is, §1464 is enforced by the DOJ, or tangentially by the FCC through renewal proceedings

a) In 1980s, the FCC asked the DOJ to enforce §1464 but then changed its mind

ii In Pacifica, the Court said that §326 was inapplicable to §1464, so the FCC is not free to enforce that statute itself

2. Sonderling Broadcast Corp, WGLD-FM, 1973 (pp. 827) 

a. WGLD broadcast something known as “topless radio” – shows which encouraged female audience members to call and discuss sexual topics

i FCC said this violated §1464 and imposed a forfeiture

b. FCC’s decision in this case was based on the Roth (national) standard of obscenity (pre-Miller) ( while this was being appealed, Miller was decided

c. SO, how does the FCC determine §1464 obscenity questions in light of Miller’s community standards test?

i Court in this case said the ALJ could make these determinations of local community standards

a) Should the ALJ be forced to make some factual findings as to the community standards? Court doesn’t say so explicitly 

b) Is it fair for the FCC (through the ALJ) to make judicial determinations of obscenity (i.e. this doesn’t give any notice to the broadcaster that what they are airing is obscene)

d. CTAP upheld the decision – the material could be constitutionally viewed as obscene

i Material didn’t really seem obscene but the court got around this by referring to Ginzburg v. US: commercial exploitation of erotica not otherwise obscene could be perceived as obscene

e. J. Bazelon (dissent): two problems b/w Miller and Roth
i Local community standards are not the law and the FCC is not in a position to use this standard

ii Requirement that the dominant theme appeal to the prurient interest and the dominant theme of this programming did not

iii Additional problem w/ the whole scheme of FCC regulation of indecency and obscenity 

a) §1464 can be enforced under §503(b) if one has violated §1464, but what does violated mean? Thinks it means that there has been a judicial determination that D has broadcast indecent or obscene material.

b) Imposing a forfeiture prior to judicial review is very different from considering adjudicated illegal conduct at license renewal time

3. In Re WUHY-FM Eastern Education Radio 1970 (pp. 830) – The start of indecency

a. Jerry Garcia dropped a bunch of swear words during a taped interview and the stations aired it

b. Court emphasized that it was the gratuitous repetition of those words that caused the problem

i Using the patently offensive by contemporary community standards and is utterly w/o redeeming social value definition of indecency, the court said the FCC had authority to act

ii But way the FCC said it was going to enforce it was protective – narrow situation of repetitive use of swear worlds

4. What is the FCC’s standard of “indecency”? 

a. The FCC defines indecency in relation to the definition of obscenity (although it requires much less)

i E.g., that the broadcast is (1) patently offensive by contemporary community standards for the broadcast media, and (2) is utterly w/o redeeming social value

a) This does not include the obscenity requirements that the dominant theme appeal to the prurient interest ( it also defines patently offensive in terms of the broadcasting context

b. NEW STANDARD: after Pacifica, the FCC returned to a generic definition of indecency ( action is likely whenever broadcasts depict or describe sexual or excretory activities or organs in a patently offensive fashion for the broadcast media at a time of day when children are likely to be in the audience

i Upheld in Act I
B. FCC Regulation of Indecent Programming: Channeling 

1. Chronology of the Indecency Concept in Broadcast

a. 7 dirty words – WUHY (1970)

b. FCC v. Pacifica (1978)

c. WCBH-TV – Narrowness upheld

d. 1987 – New generic indecency standard

e. 1988 – Act I – generic policy + safe harbor upheld

i Rejected a vagueness challenge on the ground that no such infirmity had been seen in the USSC case

f. 1988 – Congress imposed a total 24-hour ban on indecent programming 

g. 1991 – Act II – total ban struck down – case remanded down to FCC to come up w/ valid safe harbor

i Overbroad b/c the definition of indecency included when children were likely to be in the audience. Furthermore, indecent speech is protected and thus has a right to be seen and heard

ii 1992 – Public Telecom Act §16(a)
h. Reviewed in Act III

2. Act I

a. Channeling given approval in Pacifica
b. New “get tough” policy appealed to CTAP for the DC Cir.

i Upheld policy for the most part

ii FCC allowed to use “generic” definition of indecency

iii “Safe harbor” needs better defining
3. Act II
a. Congress instructed FCC to enforce its indecency standard all the time

i Allowed FCC to abandon efforts to define “safe harbor”

b. FCC adoption of a total ban challenged

c. CTAP held the total bad order violated 1st A

d. DC Cir remanded w/ instructions to the FCC on how to set up a valid safe harbor

e. But, Congress enacted a statute w/ its own safe harbor rules

4. Action for Children’s TV v. FCC, Act III, D.C. Cir 1995 (pp. 834)
a. Congress passed §16(a) of the Public Telecommunications Act (safe harbor)

i A law restricting indecent programming aimed at protecting minors from indecent radio and TV

ii Could only broadcast indecent materials from 12 AM – 6 AM

iii EXCEPTION: Public broadcasters that went off the air before or at midnight could broadcast the materials after 10 PM

iv FCC issued regulations implementing §16(a)

b. Ps challenged the constitutionality of §16(a) and its implementing regulations w/ 3 arguments

i Violation of 1st A b/c not narrowly tailored to further the government interest of shielding unsupervised children from indecent speech

ii Made irrational distinctions b/w types of broadcasters (public v. commercial)

iii The generic definition of indecency is too vague

c. Because this is not obscene content, but “sexual expression which is indecent”, it is afforded 1st A protection (Sable)

i However the government may regulate the content if it has a compelling interest and chooses the least restrictive means to further that interest.

ii In using strict scrutiny, the court emphasized the unique accessibility of radio and TV – in that these mediums may be subject to stricter regulations (Pacifica)

d. Court rejected P’s argument that the generic definition of indecency was unconstitutionally vague

i Court points out that it can’t be too specific b/c it depends on community standards

ii Further, the Court accepted the FCC’s argument that they would only enforce this against sexually explicit material (not against things w/ literary/artistic value)

e. Court generally upheld the statute, finding two compelling interests ( protecting children from indecent programming (a concern for their well-being) and support for parental supervision of children 

i This serves as an independent and compelling interest b/c access to the mediums is so free and b/c it also supports the notion that parents should be free to choose to expose their children to certain kinds of speech

f. Court found that the statute was narrowly tailored despite arguments by P regarding an overbroad definition of children, failure to consider 1st A rights of adults, and the chilling affect of 6 AM – 12 AM programming.

i P’s contended that there was vagueness b/c the real audience that needed to be protected were children under 12 – parental supervision not needed at over this age. Not really restricting older children’s viewing habits but affecting adult rights.

a) The FCC’s decision to define children as all minors (17 and under) was justified given federal and state laws using the same standards and USSC decisions sustaining the constitutionality of such standard.

ii Safe harbor period served the compelling interests w/o infringing on adult 1st A rights b/c:

a) There are substantially fewer children in the audience during the safe harbor periods than b/w 6 AM – 12 AM, while a significant number of adults were still watching

b) Adults have other ways to access indecent programming

iii There is no chilling effect in this case b/c the safe harbor period allows broadcasters to provide programming w/o worrying

iv In response to the argument that there are other times to set the safe harbor period (during school hours), the court responds that the 1st A does not required lines to be drawn w/ absolute precision, so long as there remains a reasonable opportunity for adults to access the material

a) Deference to Congress

g. HOWEVER, the court did strike down the distinction b/w public and private broadcasters

i There was no reason related to government’s compelling interests to make this distinction

ii Further, it was patently unfair

iii Because Congress imposed different restrictions, the court set aside the more restrictive one and remanded to the FCC to limit its ban on indecent programming to 6 AM – 10 PM

a) Could you put in an amendment that safe harbor should be from 12 am – 6am?

i) Court thought this safe harbor was sufficient, but since it gave the break to public broadcasters, the Court picked the least restrictive one

ii) If there hadn’t been the lesser restriction the 12am-6am restriction would be valid

h. Dissent (Edwards)

i Treat this like cable ( like Turner – content based regulation gets strict scrutiny

ii Government interests are asserted in defense of safe harbor: facilitate parental supervision of children and serve the state’s independent interest in the welfare of minors, and to prevent unwarranted intrusions into the home (Court doesn’t address this one)

a) Sees the two interests as in conflict – by taking away parents’ ability to expose their children to indecent programs, the government infringes on their 1st A rights. This interest

i. Dissent (Wald)

i Thinks the FCC’s definition chills protected speech 

ii Sees less restrictive means (v-chip and hours)

iii Wants a case-by-case basis

j. Why, when applying the same standard do the majority and dissent come out differently?

i Majority uses the strict scrutiny standard differently w/ broadcasting – must more deferential

ii CTAP sustained and USSC denied certiorari

5. Sable Communications v. FCC, US 1989 (pp. 840) 

a. Congress enacted a prohibition on “obscene” AND “indecent” telephone messages (dial-a-porn)

b. P challenges both provisions

i Obscenity provision ( P argues this creates a national standard for obscenity, in contravention of Miller 
ii Indecency provision ( P argues indecency is protected speech

c. USSC upholds obscenity provision, and rejects P’s argument that the obscenity provision creates a national standard of obscenity

i Court claims that P can tailor their communication to specific communities (is this right? How?)

d. Court strikes down ‘indecency’ provision ( applying strict scrutiny, they find a compelling interest (protecting children) but not narrow tailoring (could use credit card verification, access codes, scrambling, etc…)

i Court distinguishes Pacifica by arguing this case involves a total ban, not merely channeling; further, making a phone call requires affirmative steps (unlike broadcasting’s invasive nature)

ii Court rejects FCC’s argument that other “least restrictive means” are not foolproof ( nothing is really foolproof, nor have these been tried

e. In concurrence, Scalia points out that the definition of “obscenity” is shrinking and that of “indecency” is growing larger ( SO, at some point, mustn’t the government be allowed to regulate indecency?

i He also challenges the common carrier standard, that says a common carrier must carry ALL speech w/o regard to content

a) Just b/c speech must be tolerated, common carriers should not be obligated to carry it

f. In concurrence/dissent, Brennan argues that the obscenity provision is too vague to give persons adequate notice of what is considered obscene

i He wants to scrap the concept of obscenity unless it involves unconsenting adults or children ( for consenting adults, there should be no such thing as obscenity

C. The FCC’s Forfeiture System

1. Forfeiture Procedure 

a. Option 1 – 47 U.S.C. 503(b)(3) [never used b/c it’s expensive and goes right into litigation]

i FCC determined forfeiture after hearing

ii Hearing subject to CTAP review

iii If forfeiture final and unpaid, DOJ sues for collection in USDC

iv Merits not considered in DOJ suit

b. Option 2 – 47 U.S.C. 503(b)(4)

i Complaint received by FCC from a listener or a viewer

ii FCC investigates and reviews the complaint

iii FCC can issue a Notice for Apparent Liability (NAL)

a) Broadcaster has 30 days to respond

iv FCC can issue a forfeiture order

a) Broadcaster can petition for reconsideration (usually denied)

v If unpaid, the FCC refers to DOJ

vi DOJ files a civil action to recover the forfeiture

vii Leads to a trial de novo that is then decided on the merits

a) Until Act IV, no broadcaster got this far

2. Action for Children’s TV v. FCC, Act IV, D.C. Cir. 1996 (pp. 842) 

a. FCC had 2 mechanisms by which it enforced violations of ‘indecency’ regulations

b. Ps challenged the NAL procedure as too time consuming ( in effect, it forced broadcasters to conform to indecency standards even before those standards have been challenged 

c. Claim 1: Facial challenge

i Court rejected P’s facial challenge to the NAL procedure ( it could be interpreted constitutionally

ii Court suggests that the entire process could be finished in 90 days thus the claim fails

iii Hint from court that the FCC should try to expedite its procedure

iv Can’t say the procedure lacks DP or is otherwise unconstitutional

d. Claim 2: Current application is unconstitutional 

i Court rejected P’s argument that this was not being applied constitutionally, b/c broadcasters were effectively being forced to comply w/ indecency determinations that may not be correct

ii Court says this does not meet the definition of a prior restraint ( there is no showing that the FCC is enforcing its regulations against material that is not indecent

iii Bantam Books: The state may not move to suppress speech by means of a scheme that, as a practical matter, forecloses the speaker from obtaining a judicial determination of whether the targeted speech is unprotected, lest the state be able effectively to suppress protected speech

D. FCC Policy and New Developments

1. FCC Policy Statement – Industry Guidance on Case Law (Supp, pp. 12)

a. Pursuant to a settlement agreement w/ Evergreen, the FCC issued the policy statement to provide additional guidance to the indecency rules

b. Indecency findings involve at least two fundamental determinations:

i Material alleged must fall w/in the subject matter scope of the indecency definition – that is the material must describe or depict sexual or excretory organs or activities

ii The broadcast must be patently offensive as measured by contemporary community standards for the broadcast medium – not a local determination and does not encompass any particular geographic area

a) Rather, the standard is that of an average broadcast viewer or listener

c. In determining whether the material is patently offensive, the full context in which the material appeared is critically important. The principal factors are:

i The explicitness or graphic nature of the indecent material

ii Whether the material dwells on or repeats at length the indecent material

iii Whether the material appears to pander or is used to titillate, or whether the material appears to have been presented for its shock value
d. Actual enforcement process includes minimum requirements of: (1) a full or partial tape or transcript; (2) the date and time of the broadcast; and (3) the call sign of the station involved 

e. Commissioner Trisanti dissented arguing that the statement perpetuates the myth that the indecency standard is vague and too difficult to apply that it needs a policy statement

2. Soon after this policy statement, the FCC issued a NAL for broadcast indecency against a radio station that aired the “radio edit” version of an Eminem song

a. People claimed that the FCC was increasing indecency enforcement but it denied this

3. 2000 FTC report on marketing violent content to children

a. Found that adult-rated movies were being advertised extensively during children’s TV programs.

b. Liberman sponsored a bill to authorize the FCC to fine companies marketing adult-rated content to children
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VII.
Public Access in the Media

A. Rights of Access to Media in General
1. Arguments
a. PRO: the law is indifferent to creating opportunity for expression, and this should not be so, particularly where the marketplace for ideas has long ceased to exist
b. PRO: 1st A currently poses no help to people who cannot afford to access to media
c. PRO: the 1st A is used by commercial media as rationale for repressing competing idea (despite the fact that the 1st A’s purpose was to ensure a diversity of a viewpoints)
d. PRO: there exists inequality in the power to communicate ideas (analogous to inequalities in bargaining power)
e. PRO: right to free expression is somewhat thin if it can be exercised “only at the sufferance” of the managers of mass communications
f. PRO: 1st A law today confuses freedom of media content w/ freedom of the media to restrict access
g. PRO: creating opportunities for expression is as important as ensuring the right to express ideas w/o fear of government reprisal
h. PRO: the market should not be able to do what the government cannot
i. PRO: medial opposition to a right is access is not so much based on censorship grounds as it is upon a fear of points of view (do not want to offend consumers)
j. PRO: distinction should be made b/w message composers (software), who should receive full 1st A protection, and media owners (hardware), who should receive less
k. CON: how to decide what is “adequate” access? ( this necessarily involves the government to judge what is the correct resolution of the marketplace debates (i.e., to define ‘truth’)
l. CON: may deter media from covering certain issues at all, out of fear that “rights of access” may be invoked

2. Miami Herald Pub. Co. v. Tornillo, US 1974 (pp. 469) 

a. USSC strikes down a newspaper “right of reply” statute, which could be invoked by persons running for elected office (newspaper had to provide ‘equivalent space’ at no cost)

i Court ignored their dicta in Rosenbloom, that the 1st A should take into account an individual’s access to the press

a) Not the responsibility of the press to be fair – entitled only to be free

b. Court rejected P’s argument that economic scarcity in the print media was equivalent to technological scarcity in the broadcast media ( while they did not disagree w/ this, they found the collision w/ the 1st A too serious to ignore

i Court went so far as to ignore Red Lion b/c they did not want to confront the parity issue

ii Stated that the remedy has more problems than the one it is trying to solve

c. Court invalidated the statute, arguing that (1) it had a chilling effect and (2) that it impermissibly infringed upon editorial autonomy

i In effect the Court is saying editorial autonomy trumps rights of individual expression

ii Chilling effect rationale

a) If the Miami herald knows that if they say X it will trigger a right in another person to say anti-X, it may prefer to say nothing and the result will be no discussion at all

b) Barron thinks it is a different thing to censor expression than to compel it

i) Not allowing Miami to criticize that would be censorship

ii) But requiring a right of reply, is not a violation of free speech

iii) This distinction b/w compelling publication and censoring publication was rejected and it was all seen as control of expression

d. White (concur)

i Have changed libel law and now it is much harder to sue

ii If no right of reply, then should make it easier to sue for libel, otherwise individuals attacked will have no recourse

e. Comment

i Vindication statutes – does Tornillo mean that if states pass laws allowing judgments compelling media to say they were wrong instead of libel remedies, it is unconstitutional? 

a) Brennan (concur) made a point of the fact that retraction statutes were still valid – if D is sued for libel and they retract the defamation, it will go to the mitigation of punitive damages

b) Could argue that is really compulsory publication

ii Barron – is a right of reply of defamatory attack valid?

3. Developments and Alternatives to Rights of Reply:

a. A lot of people said they were not in favor of a mandatory right of reply but that when someone asks for it, the publisher should grant it

b. Many newspapers developed op-ed pages in consideration of right of access as opposed to right of reply to present opposing views of the leaders

c. Many newspapers established a sort of internal inspector general to deal w/ readers’ feedback. Functioned as an independent person to respond to editorial unfairness

d. Some have argued that statutes could provide EITHER for libel damages OR right of reply. This however, would apply only where p was defamed (unlike in Tornillo)

e. Isn’t everything changed by the Internet?

i Internet provides ever increasing competition for older media

ii Does it lessen the need to offer formal rights of reply?

a) Evidence suggests that the media giants will be able to use the Internet ( will not change the identity and nature of those in power

iii In contrast: if the Internet is really successful, there won’t be any public debate. Ultimately there will just be one or two ISP’s which will control who’s websites are picked up – those in power

a) Assumes companies will acquire ISPs and will do what they are not doing now

B. The 1st A and Access to the Broadcast Media

1. CBS v. DNC, US 1973 (pp. 482) 

a. 2 complaints

i Business executives wanted to buy 1 minute spots w/ announcements opposing the Vietnam War and were rejected by the networks 

a) Networks position was that they had covered the pro and con of the war – their responsibility how to present controversial issues and did not think this means was appropriate (sale of spots of adversary groups)

b) Networks further argued that a 60 second spot was not the best way to discuss issues

ii DNC feared they would be turned down and wanted to buy larger sections of time to present the position of the Democratic Party. Feared the networks would say they had a policy of not selling time for the presentation of adversary issues. Asked for a declaratory judgment:

a) “That under the 1st A and TCA’s public interest standard, a broadcaster may not, as a general policy, refuse to sell time to responsible entities, such as the DNC, for the solicitation to funds and for comment on public issues.”

b. FCC ruled that a broadcaster had no public interest obligation to accept editorial advertising

i CTAP reversed – Blanket policy of refusing editorial advertising violates the 1st A

ii Did not say to give time to the business executives or the DNC but that the FCC should set up rules to indicate what policies broadcasters should have in allowing editorial advertising

c. USSC (Burger)

i Holds that the broadcaster’s decision does not constitute government action for the purposes of the 1st A 

a) Networks argued they were not bound by the 1st A b/c they are not state actors (required to invoke 1st A – complaint about state action)

b) Broadcasting is a pervasively regulated industry ( test for state action: is the industry involved pervasively regulated>

c) Burger + 3 found that it was not state action

i) FCC didn’t tell the broadcasters to have a blanket policy and no symbiotic relationship w/ the licensee

ii) License does not make them government actors, otherwise every editorial decision would be a 1st A issue

ii Accepting P’s argument for a constitutional right of access would have involved the FCC in the day to day operations of broadcasters (deciding whether e/o group has had sufficient opportunity to present its viewpoints, etc…)

a) Reliance on FD – the right of access is even more burdensome

d. Douglas (concur)

i Believes in 1st A parity, same standard as print media

ii Regime sought by complainants would be a violation to print media so it would be unconstitutional to broadcast

a) Douglas did not participate in Red Lion but revealed his views here where he said that he thought it was unconstitutional. Also thought the Public Broadcasting Act and system was unconstitutional

e. Brennan + Marshall (dissent)

i Argues that a blanket policy against political advertising does violate the 1st A ( ask the question, to whom is the 1st A addressed?

a) If freedom of the press is a freedom of industry, freedom of speech is available to all

i) Cannot effectively communicate unless there is a means to do so

ii The 1st A is addressed toward the public ( mandating that broadcasts display this advertising would not impose too much of a burden

iii Further, the simple fact that broadcasters are “government actors” does not mean the FCC would be forced to review every editorial decision ( not every editorial decision is a public act (e.g. Forbes)

a) Advent of Internet commentators hinders this argument

b) This was state action – relationship b/w broadcasters and the federal government b/c airwaves are publicly owned and it is pervasively regulated

c) FCC did approve the policy but not changing it

iv Thinks Burger takes too absolutist an approach to the networks’ 1st A rights and disregards the competing 1st A right of all citizens, ignores Red Lion, and ignores rationale of broadcasting to serve the news need of a public community

2. Comment: Should corporate media power ever be subject to 1st A regulations

a. This case answers the question

b. Owen Fiss (pp. 487): criticized public-private distinctions

c. Jonathan Weinberg (pp. 488): big difference b/w Red Lion and CBS v. DNC
i Gone is the idea that broadcasters are mere fiduciaries for the community

a) Barron thinks this is an overstatement

ii Decision emphasized the public-private distinction as broadcasters became autonomous speakers

a) Barron thinks there’s more support for the distinction b/w the two cases

d. This case set the law for the Court’s approach 

3. Forbes v. AK Educational TV (pp. 488, not assigned) 

a. Prior to a general election on Nov 3, Forbes sued AETN for a debate for the AK 3d Congressional district. The debate had been limited for 2 major parties. Forbes who had qualified to be on the ballot as an independent was excluded.

i Forbes alleged 1st A and §315 violations

a) Courts have held you cannot being §315 actions in federal courts – private right of action

b) No private right of action w/ Communications Act and exhaustion of remedies – have to go to FCC first

c) Might be an exception under §315 anyway

ii Federal DC dismissed Forbes’ action on the ground that he failed to state a claim

a) State owned broadcasting systems may have more of a 1st A obligation than private ones

iii 8th Cir reversed on the 1st A

a) Case was remanded to DC – on reason for exclusion

b) DC held AETN was a non-public forum

b. 8th Cir reversed

i Held: AETN debate was a limited public forum – the creation of the political debate was the creation of a limited public forum

ii Apply the same rules as if a traditional public forum – different standards for content-based v. content-neutral

c. USSC reversed 8th Cir

i Public broadcasting stations in the totality of their operations are not public forums

ii Relying on CBS v. DNC, the Court reasoned that to do so would be hostile to the editorial role of broadcasters

a) Would obstruct the legitimate purpose of TV broadcasters

iii Although public broadcasting does not subject itself to the public forum doctrine, candidate debates are different

a) Limited application of the role

b) Relied on 

c) Candidate debates for office are in a different category b/c of the 1st A rights ( stress voluntary action in sponsoring the debate and the importance of electoral speech ( different forum

i) Creates a limited public forum
d) Distinguished from this situation where the candidates were just given access – USSC bought the non-viability argument wrt forums

i) Barron thinks the trouble is that there was no criteria beforehand – criteria seemed to be whether the candidate was a democrat or republican

ii) Therefore, this is a nonpublic forum

d. Stevens (dissent)

i Giving the news director the discretion risks that no debate could happen

ii Stressed the fact that the Court had ignored the difference b/w state owned public broadcasters and independent public broadcasters

a) Excluding Forbes violated 1st A b/c state owned had a higher 1st A duty

i) Into detail on the non-viability issue

ii) Forbes was a legitimate candidate

e. Case arose b/c of clash b/w circuits

i USSC took the middle ground

a) Public broadcast station not a forum but a candidate debate was

b) Public broadcaster would not have unfettered discretion over candidate debate but a private broadcaster would not have to do that

c) Where a station was selective as to access, that made it a public forum

ii Barron thinks Stevens’ dissent has had a strong effect

a) Encourage broadcasters to come up w/ standards

C. Right of Access to Cable

1. FCC v. Midwest Video US 1979 (pp. 492)

a. P challenged an FCC rule that 4 channels be made available for public access (on a nondiscriminatory basis)

b. USSC struck down this requirement, saying that it imposed “common carrier” obligations on cable providers (which the Communications Act explicitly prohibited)

i Court says that if some obligations are to be imposed, it must be done by Congress, NOT byt the FCC

2. Cable – more like print media or broadcast media?

a. In technological terms, cable is more like print media, b/c there are no real scarcity problems as far as channel capacity (if this is accepted, Tornillo should apply, not Red Lion)

b. The other argument is that, unlike print media, cable operators do not really exercise ‘content control’ over the material provide ( unlike a newspaper editor, they have no conscious control over the material (it is provided by others)

i Courts are split

3. Denver Area v. FCC, US 1996 (pp. 497)
a. Again Breyer refuses to adopt a standard for cable ( only asks:

i Is the regulation aimed at a serious problem? ( If YES,

ii Is the problem greater in magnitude than the restrictions on free speech?

a) The merits of this balancing test are that its flexible, its demerit is that it is unpredictable

b. Kennedy thinks that cable should be governed on a common carrier standard

i Since public access channels are public forums, strict scrutiny is the standard for content based decisions

a) This is in direct conflict w/ Breyer, who thinks that the content based/content neutral distinctions are irrelevant here

D. Public Access Cable Channel Issues

1. McClellan v. Cablevision, 149 F. 3d 161 (2d Cir 1998) (handout)

a. MSO (cablevision) upset w/ a producer of programming on their PEG channel in CT b/c it said that he had cablecast a show w/ sexually explicit material.

i Its objection is not obscenity or indecency but that he had deliberately violated its rules governing the submission of programming for broadcast on its public access by preventing it from reviewing the tape of the show

ii MSO decided to blacklist McCellan from producing for an indefinite period and he sued under 47 U.S.C. §531(e) 

a) D argued the CCPA did not contain a private right of action

b. Arguments

i Pp. 166 Significance of 47 U.S.C. §544(b) and §543(a)

a) §544(b): A local franchising authority can establish and enforce requirements for facilities and equipment necessary to establish or operate a cable system

b) §543(a): Local franchising authority shall set the rates for service

c) McCellan argued that since the statue was silent as to his issue, it was a federal matter

ii Pp. 167 cf 47 U.S.C. § 532(c)

a) Anybody who wants to lease time for commercial purposes from a cable operator and has been refused has a right of action in federal court

i) Cablevision said that since there is no equivalent provison wrt PEG, then Congress did not intent to give a right to come to court

b) Court dismissed this argument b/c §531(e) had been amended and Congress did not address itself to private right of action issues that had come up before ( since it was not mentioned, Congress didn’t mind.

c. Is there a right of action under 47 U.S.C. §531(e)? Provides that MSO should not exercise any editorial control over programming on PEG

i MSO said that enforcement of the provision should be w/ the local franchising authority such that if P had a problem, his remedy is to file a grievance under the franchise agreement

ii McCellan said he had a right to go to federal courts and sue directly under the federal statute b/c it was impermissible editorial control

d. Court finds a privat right of action under the CCPA ( this is significant ( there is NO private right of action under the FCA of 1934

i Is there a policy reason for this? ( maybe…private rights of action in cable may be more justified b/c cable has bifurcated regulation ( then, the same administrative processes are protections are not available in the cable context

ii Policy: Who is a better forum for enforcing denials of access?

a) Local franchising authority knows the community but concerns about their neutrality

b) Court thinks it’s a federal area b/c federal courts are more sensitive to free expression of rights

e. Court uses 4 part test established in Cort v. Ash (1975) to find a private action:

i Whether P is w/in the class for whose benefit the statute was enacted ( in this case, P was a producer ( YES

ii Any Congressional intent, either way? ( YES…Court says there was some Congressional intent to allow private rights of action b/c P is objecting to the very conduct the statute forbids – how else could this conduct be prohibited? (DC said local authorities were the appropriate enforcement mechanism)

iii Is private remedy consistent w/ the underlying purposes of the legislation? ( YES b/c Congress clearly wanted to forbid editorial control over PEGs

iv Is this an area traditionally relegated to state law? NO ( although municipalities have traditionally regulated cable, the Court says this does not discount the federal interest in the area (1st A concerns)

a) Barron thinks that enforcement of a provision in the access agreement b/w the producer and the cable access operator ( matter for the local franchising authority

b) FN 17

i) Reversed DC which thought franchising authority was the better forum

ii) CTAP did not think it was a concern of the states b/c the question of editorial control requires an analysis of local community standards

(a) After Denver Area the only type of programming that can be excluded from PEG is obscenity

(b) That the local franchising authority would better know the local community standards, the court said it was entrusted w/ defining and applying local standards as intended by Miller
(c) Even w/ the FCC the decision is reviewable by federal courts 

2. Moss v. Cablevision, 22 F. Supp. 2d 1 (EDCY 1998) (handout)

a. Moss was the producer of a program put on a public access channel put on the candidate for the marijuana reform party

i Cablevision said he could not show the tape as a violation of the policy against political broadcasting 60 days before an election. Furthermore, this is really like a commercial advertisment ( no commercial use of a public access channel

ii Additionally, if Moss thought it was important to get the MPR candidates on TV, they would allow it on any channel for $85. Moss refused and sued, seeking an injunction b/c damages would not do anything after the election

b. Court rejected D’s arguments that this was commercial speech (which they are not obligated to show)

i Using McClellan the court found there was a private right of action under the CCAP

ii Court held in favor of Moss

a) This is the entire purpose of 47 U.S.C. §531(e) and this speech is political in nature and non-commercial 

b) So they issued the injunction and that money damages would not be adequate

c. If P’s show is aired, do the equal time requirements kick in?

i Maybe ( this may depend on who owns the PEG…equal time requirements only apply to things the cable system has aired…if the PEG is considered “public”, equal time may not apply to things aired on these channels

3. Goldberg v. Cablevision, 69 F. Supp. 3d 398 (EDNY 1999) (handout)

a. Goldberg was a resident of a town and had developed a program that cablevision had previously broadcast on the public access channel. He had entered into a contract w/ cablevision (access user contract) that incorporated general rules wrt public access channels

i Thos rules included a prohibition of any commercial use on the public access channel

ii Cablevision wrote to Goldberg saying that it wanted to continue airing but that he had to remove the last 25 seconds during which he sold tapes of the show

iii Goldberg refused and claimed it was a violation of 47 U.S.C. §531(e)

b. Court held in favor of Cablevision

i NY State regulation of PEG programming that defines public access channels as designated for non-commercial use on first come first serve basis

ii Franchising authority and cablevision described public access usage as non-commercial

iii 25 second segment was commercial in nature

c. Distinction b/w leased access on commercial channels and public access

i Whole reason for leased access is to purchase or lease commercial programming

ii Goldberg should have been on the leased access channel

iii Cablevision did not violate 47 U.S.C. §531(e) b/c the programming was commercial and the provision only applied to non-commercial programming

a) But Goldberg argued that he wasn’t trying to make a profit but merely disseminate information
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