Broadcast and Cable Regulations – Short Outline

STANDARDS OF REVIEW

· Print media regulation gets strict scrutiny

· Cable

· Content based – strict scrutiny

· Content neutral – intermediate under O’Brien
· Broadcast

· Intermediate or rationale basis b/c of scarcity rationale

· Public v. Non-Public Forum

I.
THEORIES OF BROADCAST REGULATIONS

A. Spectrum Limitation and the Scarcity Theory

· Because of allocational scarcity, the 1st A will not be applied strictly in the broadcast context (NBC v. US, holding that the chain broadcasting regulations were valid under FCC authority to regulate in the public interest) 

B. Theories of Listeners’ and Viewers’ Rights

· In a free speech context, the rights of the viewer/listener predominate

· Red Lion – upheld the fairness doctrine on this premise

· CBS v. FCC – upheld the reasonable access provisions for candidates [§312(a)(7)]

C. Theories of Social Impact

· FCC is able to regulate b/c of the social impact and intrusiveness of broadcasting (FCC v. Pacifica – justifying a penalty on indecent programming b/c broadcasting is uniquely pervasive and accessible to children)

D. Market Based Theories

· The FCC is entitled to use the market as a form of self-regulation under its public interest standard 

· FCC v. WNCN – holding that rejection of the format doctrine and adoption of an inter-format diversity interest did not violate TCA

E. Reconceptualization by the USSC 

· While the USSC has held onto the scarcity rationale, courts have indicated a willingness to reconsider the basis of broadcast regulation, particularly the scarcity rationale

· Still, lower courts adhere to the scarcity rationale (TRAC v. FCC – holding that teletext fell w/in broadcast content b/c it is not the form that matters but the way it is transmitted)

F. New Technologies: Regulating Non-Broadcast Services 

· FCC has been reluctant to subject new technologies to regulation unless required by statute

· If regulated, why not use Denver Area’s ad hoc balancing test – does it address an important problem, without imposing, in light of the relevant interests, an unnecessarily great restriction on speech?

II.
PROBLEMS OF BROADCAST REGULATION

A. Licensing and Renewal

· The standard for renewal: station serves the public interest, there have no serious violations of the Act or rules of the FCC, there have been no serious violations of the rules taken together

· FCC has the authority to reject even a sole applicant (Henry v. FCC)

· Licenses only granted if it would serve the public convenience, interest, or necessity (8 years w/ a renewal expectancy)

· Sanctioning and enforcement power

· Letters of reprimand

· Revocation

· Cease and desist order

· Monetary forfeiture - §1464 – indecency and obscenity 

· Short term renewal

B. Standing and License Renewal

· Viewers and listeners have standing to challenge and participate in licensing decisions so long as they can show that a grant of a license would have a particular effect on them (United Church of Christ v. FCC)

· Viewers and listeners usually participate in the licensing process through petitions to deny

C. Minority and Gender Preferences in the Licensing Process

· FCC used to engage in comparative preferences, minority preferences, minority distress sales, and minority tax certificate programs under the assumption that diversity of ownership would lead to diversity of programming

· Metro Broadcasting v. FCC – USSC held that neither the “enhancement” policy nor the “distress sale” policy was unconstitutional under intermediate scrutiny. Deferred to FCC

· O’Connor made a big fuss here about SOR( in Adarand Construction v. Pena (pp. 702), the Court held that all racial classifications were subject to strict scrutiny

· Lutheran Church – Mo. Synod v. FCC – Court ruled that FCC’s EEO guidelines did not survive Adarand
· §309(k) – if the licensee submits for renewal, the new minority applicant has no right to participate if the incumbent didn’t violate any rules.  If the application is denied, only then is it opened up to others. The statute basically abolished the comparative hearing
D. Renewal Expectancy

· In a renewal proceeding, the incumbent should have a renewal interest so long as it is not the controlling factor (Central Florida v. FCC)
· Ashbacker required e/ applicant to be considered – this not a violation

· 1996 TCA eliminated comparative hearings and will only deny a license if it is not in the public interest or if there is a serious violation

· Serious violations – misrepresentations, indecency, lottery violations, lack of issue responsiveness, children’s programming violations (patterns)

E. Programming and the Public Interest

· Before the deregulation of radio the FCC attempted to define what qualified as the public interest by outline 14 types of programming

· Summary of FCC Regulations of Programming at the height of regulation (pp. 717-718)

· Make formal ascertainments of community needs

· Log all programming via a composite weekly log

· At license renewal time had to make promises such that performance could be measured against promise at the next renewal

· Process was expensive and encouraged comparative process

· Deregulations led to the concept that marketplace forces would be just as effected as FCC rules

· Only requirement: issue responsive programming + illustrative files

· Court held that while the FCC can take a market based conception of the public interest, the illustrative files were insufficient ( quarterly issues (UCC v. FCC IV)

· In determining whether a licensee has met issue responsive programming the institution of a dramatic programming change is most indicative of the future (Monroe Communications v. FCC)
F. Broadcast of Lotteries

· Charity Games Advertising Clarification Act (1988), broadcasters in states w/ state-run lotteries were allowed to promote state-run lotteries anywhere (unless the state had a law against it)

· Commercial Speech Doctrine - Commercial speech is not protected if it is: (US v. Edge Bcast)

· Misleading or involves illegal activity but it still may be regulated if:

i. The government interest in substantial

ii. The regulation directly advances the asserted governmental interest

iii. The government regulation is not more extensive than necessary to serve the governmental interest

· In such situations, the courts require regulations to meet intermediate scrutiny ( Court’s trend toward allowing more protection for commercial speech (Greater New Orleans)

G. Children’s TV

· Having decided that reliance on the market had failed (ACT v. FCC) ( Children’s TV Act of 1990

H. Public Broadcasting

· PBA ( Corporation for Public Broadcasting facilitates the development of high quality educational programming ( requirements of objectivity and balance
· No noncommercial broadcaster can engage in editorializing or support/oppose a candidate for office (rejected)

· This is clearly a content-based restriction but falls under intermediate scrutiny b/c government allowed a certain amount of latitude (FCC v. League of Women Voters – rejected no editorializing rule b/c it was not narrowly tailored)
· Commercial ones were ( subject to the fairness doctrine

· The balance requirement applied a balanced presentation of the issue (not w/ program) and the objectivity requirement did not require the FCC to inquire ( FCC has no authority to enforce these clauses (AIM v. FCC)

· Public Forum Doctrine

· Content-based regulations, the interest must be compelling and narrowly tailored

· Content-neutral regulations must be narrowly tailored to serve significant governmental interest and must leave open ample alternative channels of communications

· Non-public Forum

· Any type of regulation, whether content-based or content-neutral will be upheld if there is a reasonable basis for the regulation and it’s viewpoint neutral

· Public TV stations are not public forums – broadcast licensee has sole editorial power and the 1st A protects private rather than government expression…private individuals do not have the right to control or limit the expression of the government (Muir v. Alabama Educational TV – holding that D’s decision not to air program was reasonable)

I. Religious Broadcasting

· The FCC expects the same compliance w/ its rules from religious broadcasters as it expects from others (including the fairness doctrine, when it existed) (Scott v. Rosenberg)

J. Diversification of Ownership

· Ownership caps, audience caps, cross-ownership rules, duopoly ( revised

· Cross ownership of TV and newspaper including grandfathering valid under the public interest standard – diversification of ownership leads to diversity of viewpoints (FCC v. National Citizens Committee)

· Need availability of waiver system (News America v. FCC – holding that Congress’ Act was unconstitutional)

· Situations when FCC gives a waiver (Metropolitan Council v. FCC – holding that NY Post-Fox merger would not disrupt the market and FCC’s grant of waiver not arbitrary or capricious)

· Where there is an inability to dispose of an interest to conform to the rules

· Where the only sale price possible is at an artificially depressed price

· Where separate ownership and operation of the newspaper and station cannot be supported in the locality

· Where, for whatever reason, the purpose of the rule would be disserved by divestiture

K. Audience caps
· Currently, no entity – in the aggregate – may reach more than 35% of the nation’s TV audience

· 1996 TCA §202(h): FCC to conduct a biennial review of all ownership rules to determine whether any of such rules are necessary in the public interest as a result of competition

· Fox v. FCC – challenge to audience caps and cross-ownership. Rule remanded for justification and cable cross-ownership rule vacate
· Sinclair v. FCC – review of the local ownership rule
· FCC failed to demonstrate that its exclusion of non-broadcast media from the 8 voices exception was necessary to the public interest – remanded
· 1st A argument fails b/c rationally related to diversity
III. LEGAL CONTROLS ON POLITICAL AND PUBLIC ISSUE PROGRAMMING

A. §315 and the Equal Time Requirement

· §315: “If any licensee shall permit any person who is a legally qualified candidate for any public office to use a broadcasting station, he shall afford equal opportunities to all other such candidates for that office in the use of such broadcasting station.”
· Exeptions:
· Bona fide newscasts (TRAC v. FCC – McLaughlin, Fulani – criteria)
· Bona fide news interviews
· Bona fide news documentary – appearance incidental
· On the spot coverage of bona fide news events
· Includes debates (Chisolm v. FCC – debates b/w qualified candidates sponsored by non-broadcast entities, live and no favoritism)
· Nothing in the foregoing sentence shall be construed as relieving broadcasters from the obligation to operate in the public interest – Some saw this as the codification of the fairness doctrine

B. Defining “public office”, “legally qualified candidate” and “legally qualified opponent”

C. What is “use” of a station?

· Any candidate appearance, so long as his or her identity can reasonably be presumed to be known by the audience and where the appearance is of such magnitude to be considered an integral part of the program

D. Primary elections

· During primary season, candidates from different parties are not “opponents” (Kay v. FCC)

E. The No Censorship Provision

· §315 – stations have no power of censorship over candidates – very strictly enforced (Becker) but station cannot be held liable (Cooperative Union v. WDAY)
F. Is this Whole System Constitutional? – Branch v. FCC  (pp. 785)

G. Other Contingent Rights of Access

· Zapata Rule – broadcaster selling or providing time to one major political party must provide comparable acess to the other major political party
· Political editorializing rule (scrapped)
· Personal attack rule (scrapped in RTDNA v. FCC, pp. 26)
H. §312(a)(7) and Reasonable Access for Federal Political Candidates

· §312(a)(7) said the FCC could revoke the license of a broadcaster who refused to provide “reasonable access” to the station’s facilities for legally qualified candidates for federal office

· This created an affirmative, promptly enforceable right of reasonable access (CBS v. FCC)

· Broadcaster has 5 factors to determine whether the time given is reasonable

· Broadcasters accept as a condition of their license that they will be burdened by enforceable public obligations 

· Does not create a direct (free) right of access (Kenney for President Committee v. FCC) and must respect broadcasters decision before broadcast or would be content based 

· Does not apply to cable systems 

I. The Fairness Doctrine

· Two affirmative responsibilities on broadcasters:

· Broadcasters must devote a “reasonable” amount of time to covering “controversial issues of public importance” in their service areas

· Once coverage of a controversial issue of public importance is opened, broadcasters must provide a “reasonable opportunity” for significant opposing viewpoints

· Red Lion: FD w/in FCC authority to regulate in the public interest, doctrine enhanced speech

· Focus on rights of listeners and viewers as paramount and scarcity rationale and trustee theory
· General debate over whether or not §315 codified the fairness doctrine and whether or not it chilled expression

· 1987 FCC Syracuse Peace Council abolished the doctrine b/c it chilled speech and was not narrowly tailored (strict scrutiny but what about scarcity?) and rejected alternatives

· Ark. AFL & Coalition for a Healthy CA both rejected the presumption of codification

IV.
REGULATORY AND 1ST A ISSUES IN CABLE
A. History of Cable Regulation

· FCC has the authority to regulate cable b/c of and to the extent which it has ancillary effects on the broadcasting industry – reasonably ancillary (US v. Southwestern Cable – upholding FCC regulation of importing distant signals)

· Cable Communications Policy Act 1984

· Upheld franchising but limited regulation of programming services. Deregulated rates and program services

· Cable TV Consumer Protection Act 1992

· Imposed rate regulations, must carry rules for local broadcast stations, prohibited exclusive franchising, revoked obscenity liability, imposed audience caps, imposed channel occupancy provisions for vertically integrated entities, premium channel notice provisions, immunity for municipalities, and channel set-asides for DBS

· Government interests in reducing bottlenecking, promoting diversity, etc…

· Daniels Cablevision v. US (upholding all regulations except premium channel notice and DBS)  – test for content-neutral cable regulation is O’Brien – sufficiently justified if:

· W/in constitutional authority

· Serves an important or substantial governmental interest

· Government interest is unrelated to free expression

· Restraint no greater than necessary to accomplish objective

· Time Warner v. FCC – district court found most of the 1992 provisions content neutral and valid under O’Brien including DBS and premium channel notification 

· USSC upheld audience cap and channel occupancy provisions as content-neutral structural regulaions

B. The Must Carry Rules

· USSC examined must-carry requirements as content-neutral regulations under O’Brien (Turner I)

· 3 substantial interests: preserve free over-the-air TV, promote multiple information sources, promote fair competition 

· Remanded to determine if broadcasters really in trouble and infringement on cable

· USSC upheld the provisions to prevent anti-competitive behavior and that they did not burden substantially more than necessary (Turner II)

· Not looking for the least restrictive means

· BREYER’S CONCUR V. IMPT

C. Cable’s Digital Must Carry Issue - Carriage of Digital TV Broadcast Signal Supp, pp. 41-71

D. DBS Must Carry

· Satellite Home Viewer Improvement Act 1988

· Gave a © clearance to satellite broadcasters and operators of such systems in places that were underserved by local over-the-air broadcasting (rural and mountainous areas)

· SHVA of 1999 allowed local-into-local service w/ a carry-one carry-all tradeoff 

· Content-neutral regulation as in cable

· SHVA is substantially related and narrowly tailored to interest in multiple outlets and preservation of local advertising (SBAC v. FCC)

E. Regulation of Cable TV Content

· Cable systems are subject to similar operating requirements as broadcast stations, to the extent that they can originate their own programs
· That is, they are required to follow the ‘equal time’ and ‘lowest unit rate’ requirements for political broadcasting, adhere to things like the ‘personal attack’ and ‘political editorializing’ rules, and not to transmit obscenity

· HOWEVER, many state and local governments have enacted ordinances

· City ordinances cannot go beyond definitions of indecency and statutes must be carefully limited  (Miller) (Cruz v. Ferre)

· Pacifica doesn’t apply to cable

· Indecency and Cable Access Channels – Denver Area (upholding §10(a) but striking down (b) and (c))

· Cable is uniquely pervasive

· Balancing test

· Regulation of signal bleed – while government has a compelling interest in protecting children, it is content regulation and subject to strict scrutiny – fails (Playboy v. US)

· Rejected secondary effects rationale here, but used w/ zoning 

F. Government and Franchisee Controls on Non-Indecent Content 

· 47 U.S.C. 531(a) – Authorizes a city to establish franchise requirements wrt PEG (public educational and governmental) Channels

· 47 U.S.C. 531(e) – “A cable operator may not exercise any control over any PEG use of channel capacity expect that a cable operator may refuse to transmit any public access program containing obscenity, indecency, or nudity (struck down by Denver Area)
· 47 U.S.C. 544(f) – No government agency may impose requirements regarding content of cable services “unless expressly provided in the statute”

· The use of a PEG – ‘government use’ relates to the purpose of the use, not the person using it ( programming must have a governmental purpose (Time Warner v. NYC)

· 4 purpose for PEGs

· Cable operators never owned and will never own PEGs – no editorial control

G. Regulation of Cable TV Ownership (pp. 892)

· Cross Ownership

· TV-Cable permitted but FCC can adopt rules

· Broadcast Station-Cable allowed but pending FCC approval

· Telephone-Cable allowed but limited

· Horizontal (30%) and Vertical Caps (40%) (Time Warner v. FCC)

· Held as lacking in justification under intermediate scrutiny (content-neutral) despite valid interests from Turner I – remanded

· Dual Network Rule – modified duopoly rule?

H. Open Cable Modem Access for ISP’s

· AT&T v. Portland – challenge to open access provision – court ruled that it was an economic regulation but no regulation b/c telecommunications

V.
SELECTED PROBLEMS OF MEDIA LAW – OBSCENITY AND INDECENCY

A. Judicial Standards of Obscenity

· Miller v. CA – test for obscenity

· Whether the average person, applying contemporary community standards could find that the work – TAKEN AS A WHOLE – appeals to the prurient interest

· Whether the work depicts or describes in a patently offensive way, sexual conduct specifically defined by the applicable state law

· Whether the work – TAKEN AS A WHOLE – lacks serious literary, artistic, political, or scientific value

· Ginzburg – material can become obscene by the way it is marketed

B. Judicial Standards of Indecency 

· FCC v. Pacifica
· FCC not prohibited from reviewing the content of compelled broadcasts, just prohibited from prior review

· Broadcasting uniquely pervasive and accessible to children

· The concept of indecent is intimately connected w/ the exposure of children to language that describes in terms patently offensive as measured by contemporary community standards for the broadcast medium, sexual or excretory activities and organs at times of day when there is a reasonable risk that children may be in the audience

C. Congressional Standards: The Communications Decency Act of 1996

· Challenge to two provisions of CDA prohibiting certain communications to minors struck down (ACLU v. Reno)

· Analogy of Internet to telephony as opposed to broadcast

· Too vague and overbroad – strict scrutiny 

· Only used 1 Miller prong and no compelling interest

· USSC affirmed – compelling interest but not narrowly tailored (Reno v. ACLU)

· Problem w/ affirmative defenses and community standard

· Child Online Protection Act valid (Ashcroft v. ACLU)

D. Indecency Regulation in Cable 

· Denver Area
E. Evidence of Harm (pp. 635)

· Harms-effect rationale not really used

· Courts tend to look at indecent content as low value speech

F. Child Pornography

· NY v. Ferber
· States may apply more relaxed standards than those outlined in Miller in order to protect minors from exploitation and abuse

· 5 justifications for upholding the prohibition on child pornography – expression otherwise not obscene involving children in sexual acts can be punished by the state (based on harms-effect rationale)

· statute may be facially overbroad but standard is substantial overbreadth

· FCC has the authority to enforce §1464 - §503(B)(1)(d) allows FCC to issue forfeitures for violations of §1464 (Evergreen)

· FCC adopted Pacifica definition of indecency – upheld in Act I & II
G. Zoning Laws

· Concern for the protection of children is related to the permissiveness the courts have shown in letting a city’s compelling interest in regulating the use of its commercial property override allegations of prior restraint

· Viewpoint neutral regulations

· Also upheld under secondary-effects doctrine

· Alexander v. US – RICO case, not a prior restraint

· American Booksellers v. Hudnut – legislation must meet the Miller standards of obscenity, impermissible for a state to take a position of material, unanswerable speech argument invalid

V.
REGULATING OBSCENTIY AND INDECENCY IN BROADCASTING BEFORE THE FCC AND THE FEDERAL COURTS

A. The Basis for Regulation

· 47 U.S.C §326 prohibits FCC censorship

· 18 U.S.C. §1464 prohibits broadcasting any “obscene, indecent, or profane language”

· §1464 obscenity questions in light of MIller determined by ALJ’s determination of local community standards w/o a requirement of factual findings (Sonderling)

B. FCC Regulation of Indecent Programming: Channeling 

· Act I – channeling and generic definition of indecency given approval 

· Act II – FCC instructed to set up a valid safe harbor

· Act III – challenge to Congress’ channeling provision 

· Conceptually held valid but distinction w/ public and commercial broadcasters irrational

· Strict scrutiny – two compelling interests and narrowly tailored 

· Total bans are often going to be held invalid if they regulate indecent material w/o channeling – Sable Communications v. FCC (dial-a-porn)

C. The FCC’s Forfeiture System

· 2 options – NAL way is mostly used

· Held valid facially and on a constitutional basis (Act IV)

D. FCC Policy and New Developments

· Indecency 

· Material alleged must fall w/in the subject matter scope of the indecency definition – that is the material must describe or depict sexual or excretory organs or activities

· The broadcast must be patently offensive as measured by contemporary community standards for the broadcast medium – not a local determination and does not encompass any particular geographic area

· Rather, the standard is that of an average broadcast viewer or listener

· In determining whether the material is patently offensive, the full context in which the material appeared is critically important. The principal factors are:

· The explicitness or graphic nature of the indecent material

· Whether the material dwells on or repeats at length the indecent material

· Whether the material appears to pander or is used to titillate, or whether the material appears to have been presented for its shock value
VII.
Public Access in the Media

A. Rights of Access to Media in General
· Arguments PRO and CON

· Tornillo – USSC strikes down right of reply statute in newspapers for candidates

· Chilling effect and infringed in editorial autonomy  

· Led to alternatives

B. The 1st A and Access to the Broadcast Media

· CBS v. DNC
· A broadcaster’s decision does not constitute government action for the purposes of the 1st A

· Test of state action – pervasively regulated?

· Don’t want to put FCC into day to day operations of broadcasters

· Forbes
· Public broadcasting stations in the totality of their operations are not public forums

· Candidate debates create a limited public forum ( broadcaster had discretion to exclude Forbes
· Public broadcaster would not have unfettered discretion over candidate debate but a private broadcaster would not have to do that

C. Right of Access to Cable

· Only Congress can impose common carrier obligations on cable (FCC v. Midwest Video)

· Denver Area

D. Public Access Cable Channel Issues

· There is a private right of action under the CCPA (McClellan; Moss)

· 4 part test to find a private action

· PEG channels are strictly noncommercial (Goldberg v. Cablevision)

