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I. General Concepts
A. United States v. UAW (1956)
· Justice Frankfurter wrote about the post-war concentration of wealth and its potential effects on the political system.
· FCPA prohibited corporate donations.
· Hatch Act prohibited union contributions.

B. Basic Constitutional Concepts

1. Compelling government Interests

a. Prevention of real and apparent corruption as compelling interest.  Buckley.

i. Apparent corruption may be as serious as real corruption.  Shrink.
b. Equalizing voices is a notion “wholly foreign” to First Amendment jurisprudence.  Buckley.
i. BUT MSCC implicitly questions this when it reaffirms the fact that large amounts of money can harm the political debate, while only in logic of corporations, it could apply to wealthy individuals as well.  See MSCC (Scalia, J, dissenting).
c. Reduce time fundraising instead of governing.  Landell.

d. Equalizing access to representatives. Contributions and expenditures give people access based on money.  Correcting this is a compelling interest.  Landell.

2. Money as speech

a. First Amendment affords highest protections to political speech.  Buckley.

b. Shrink signaled some willingness to reexamine notion that money is speech.

· BUT Stevens (conc.):  “Money is property; not speech.”
3. Standard of Review

· “The quantum of empirical evidence necessary to satisfy heightened judicial scrutiny of legislative judgments will vary up or down with the novelty and plausibility of the justification raised. Shrink (upheld state proposition with substantially greater contribution restrictions because of a fully developed factual record).

II. Activities
A. Contributions

1. Definition.  Anything of value given to influence a federal election.  2 U.S.C. § 431(8)
2. 2005 Individual Contribution limits

	Type of Contribution
	Amount

	Aggregate Limit to Candidates ($2,100 per cand. cmte)
	$40,000

	Aggregate Limit to Committees ($37,500 to state and local cmtes and PACs (no more than $5k to any single); $26,700 to national committees)
	$61,400

	Overall Cycle Limit
	$101,400


3. Constitutional Issues

a. Congress may restrict because act of giving is symbolic, and not dependent on actual amount.  Buckley
b. Ct. will not second guess Congress’ actual limit unless limit is so low it’s a prohibition.  Shrink.
c. The quantity of communication by the contributor does not increase perceptibly with the size of his contribution, since the expression rest solely on the undifferentiated, symbolic act of contributing. Limitations on contributions only marginal restriction on speech.  Buckley.

d. You might be able to challenge contributions if they prevented candidates, parties or PACs from amassing resources necessary for political advocacy.  Buckley.

e. Buckley upheld

· Limit on PAC contributions to candidates.

· Aggregate individual annual donation limit.

f. Amounts in Buckley are not the only acceptable ones. See Shrink(state limits ranging from $250 to $1,000 upheld).  Core question is whether standard prevents candidates, parties or PACS from “amassing resources necessary for effective advocacy.  Buckley.

g. Rejects overbreadth, arbitrariness and discrimination grounds.

· Not overbroad because you can’t a priori distinguish between those present risk of corruption and those not.  Buckley.

· Not arbitrary because court not willing to use a “scalpel” to draw lines Congress is in the best position to make.  Buckley.

· Not discriminatory against challengers or small parties.  No evidence that statute discriminates explicitly or by effect.
B. Expenditures
1. Definition.  2 U.S.C. § 431(9)
(i) 
any purchase, payment, distribution, loan, advance, deposit, or gift of money or anything of value, made by any person for the purpose of influencing any election for Federal office; and

(ii) a written contract, promise, or agreement to make an expenditure.
2. Limits on expenditures necessarily reduce speech; therefore limits on expenditures are a direct restraint on speech.  Buckley.

3. Must be EA.  FECA’s “Relative to a clearly identified candidate” narrowed to mean express advocacy (“communications that in express terms advocate the election or defeat of a clearly identified candidate for federal office.”).  Buckley.

4. Protection depends on type of speech not its source.  Bellotti.
5. Limits on coordinated expenditures OK because they are contributions.  Colorado II.
6. BUT SEE Landell v. Vermont PIRG (2d Cir. 2002).  Act 64 restricted campaign expenditures.
· “Related expenditures” by third parties count against expenditure ceiling.

· Based on extensive legislative findings, court rejected per se ban on expenditure restrictions.
· Distinguished Buckley b/c there no evidence that expenditures limits were necessary.

· Contribution limits haven’t rectified problems of unequal access and spending too much time fundraising.

· Uncertain if opinion will hold at Sup. Ct.  but if it does, it could mean you can limit expenditures too.
C. Independent Expenditures

1. Definition.  Expenditures that are not coordinated with candidates seeking office.
2. Restrictions.  None permissible. Buckley.
a. Buckley struck down $1k limit on indiv. expenditures “relative to clearly identified candidate”

· Can be easily circumvented.

· Doesn’t pose dangers or real or apparent corruption.

b. Voluntary restrictions on expenditures permissible (e.g. public funding).
3. Constitutional Issues

a. No risk of real or apparent corruption when people use own money.  Buckley.
b. BUT this is B.S. because candidates can be just as beholden to someone who spends money on their behalf instead of contributing.
4. Coordination by parties and candidates may not be presumed.  The FEC use to presume that political parties were coordinating parties, but this was struck down by Colorado I.
5. Reporting Requirements.  2 U.S.C. § 434(c)(1)
a. Applies to every person other than a PAC making EA > $250 in calendar year.
b. Information to be disclosed.

i. Whether in support of, or in opposition to, candidate;

ii. Whether or not made in cooperation, consultation, or concert, with, or at the request or suggestion of, any candidate or any authorized committee or agent of such candidate; and

iii. Identify donors given $200 or more in aggregate

iv. Identification of each person who made a contribution in excess of $200.

c. When

· Any IE aggregating >= $1,000 or more made after the 20th day, but less than 24 hours, before any election shall be reported within 24 hours.

6. Disclaimers.  § 441d(a).
a. Applies to Political Committees and any person financing express advocacy or electioneering communications.

b. Communications through essentially any advertising medium must state:
· Whether the communication has been paid for or authorized by candidate …, or if not so authorized, state the name and permanent street address, telephone number or World Wide Web address of the person who paid for the communication and state that the communication is not authorized by any candidate ….
D. Issue versus Election Advocacy

1. Summary

a. EA: Regulated
b. EC: Regulated

i. > $10,000 on EC must file report.

c. Independent Expenditures.  EA financed with hard money and uncoordinated.

d. Coordinated EC, EA or IE = Contribution.

e. Issue Advocacy. Unregulated???
2. Line between IA and EA not constitutionally mandated.  “Advocacy of the election or defeat of candidates for federal office is no less entitled to protection under the First Amendment than the discussion of political policy generally or advocacy of the pass or defeat of legislation.” Buckley.
3. Court decisions on express advocacy
a. Buckley “Communications that in express terms advocate the election or defeat of a clearly identified candidate for federal office.” 
· Buckley narrowed FECA language, “Relative to a clearly identified candidate,” to mean express advocacy.
b. No need for magic words.  MCFL
· Buckley initially suggested necessary (e.g. “vote for” elect” support” “cast your ballot for “Smith for Congress “vote against” “defeat” “reject.”)
· MCFL.  EA not require magic words so long as effect is to advocate for election or defeat of clearly identified candidate.
· Urging voters to vote for “pro-life candidate” and then providing names and pictures is EA. MCFL
c. Narrow Interpretations. (pre-McConnell)
i. FEC v. Cent’l Long Island Tax Reform Immediately Committee (CLITRIM) (2d. Cir. 1980).  
· Bulletin published by nonprofit association prior to election listing candidate’s voting records not express advocacy.

ii. FEC v. Christian Action Network (4th Cir. 1992).  
· CAN aired ads criticizing the “militant homosexual agenda” of the Clinton/Gore ticket immediately prior to 1992 election. “Is this your vision for America?” (the flag ad).  Ct. conceded it referred to clearly identified candidate but said did not advocate defeat. 
iii. Faucher (1st Cir. 1991). “Take-Along Issue for Election Day” stated candidates’ names who were pro-life.  Ct. said not express advocacy.

· Invalidated FEC reg implementing Furgatch.  

· Ruling overturned by BCRA’s EC provision and McConnell.
d. Broad Interpretation.  Furgatch (9th Cir. 1987)
· “Don’t let him do it” ad in NYT one week before presidential election referring to Carter.

· EA need not include magic words and can include “speech clearly intended to affect the outcome of a federal election.”    
· Speech “must, when read as a whole, and with limited reference to external evens, be susceptible of no other reasonable interpretation but as an exhortation to vote for or against a specific candidate.”
4. Only plausible interpretation is express advocacy.  FEC 11 C.F.R. § 100.22(b).  [ENJOINED IN 1st Cir.]
When taken as a whole and with limited reference to external events, such as the proximity to the election, could only be interpreted by a reasonable person as containing advocacy of the election or defeat of one or more clearly identified candidate(s) because 

(1) The electoral portion of the communication is unmistakable, unambiguous, and suggestive of only one meaning; and
(2) Reasonable minds could not differ as to whether it encourages actions to elect or defeat one or more clearly identified candidate(s) or encourages some other kind of action.
5. Unclear whether you look at context.  Furgatch did; but Faucher, CAN didn’t.  However, after McConnell the standard for determining express advocacy may be more permissive.

E. Electioneering Communication.
1. Definition. BCRA § 434(f)(3)
a. Broadcast, cable or satellite communications 

· Excludes: Internet and newspapers.

b. Referring to a clearly identified candidate.

· Excludes: Generic party ads (though they count for coordination’s content standard).

c. Within 60 days of general or 30 days of primary.
d. Targeted to district or state where candidate is running.
i. Defined as received by 50k people in district or state.  434(f)(3)(C).

2. Restrictions

a. PCs must use hard money to pay for.
b. Corporations may not engage in EC unless SSF.
3. Disclosure Requirements. 2 U.S.C. § 434(f)
a. Criteria

· Persons making EC exceeding $10k in value in one year.

· Execution of contract to make a disbursement is itself treated as a disbursement for purposes of disclosure requirements.
· Disclosure Date: The first date and all subsequent dates on which a person’s aggregate undisclosed expenses for electioneering communications exceed $10,000 for that calendar year. §§434(f)(1), (2) and (4).
b. Information to be disclosed.  434(f)
· ID of the person making disbursement and of any person sharing or exercising direction or control;

· If individual disbursement > $200, amount of disbursement and ID or recipient. 

· Also includes execution of contract to make future disbursement.

· If over $10k, must be filed within 24 hours. 

· Elections to which the EC pertains and names (if known) of the candidates identified or to be identified.

· The names and addresses of all contributors who contributed an aggregate amount of $1,000 or more to the person making the disbursement during the period.
4. Constitutional Issues

a. EA and IA not a constitutionally mandated distinction.  IA not beyond restriction. McConnell.
b. Buckley’s magic word requirement functionally meaningless.

c. Neither individuals nor corporations have a 1A rt. to unregulated communications referring to specific candidates.

F. Disclosure

1. Disclaimers.  § 441d
· Applies to Political Committees and any person financing express advocacy or electioneering communications.

· Communications through essentially any advertising medium

· Whether the communication has been paid for or authorized by candidate …, or if not so authorized, state the name and permanent street address, telephone number or World Wide Web address of the person who paid for the communication and state that the communication is not authorized by any candidate ….
2. Constitutional Issues

a. Buckley v. Valeo

H:
(1) Exemption for minor parties unnecessary.


(2) Upheld 434(e), disclosure for independent expenditures express advocacy (even though restrictions impermissible).

R: EXACTING SCRUTINY: “Substantial relation” to compelling governmental interest.
A: Compelling Interests justify disclosure

· Deterrence.  Publicity deters corruption by making influence known.

· Informational.  Aids voters in evaluating candidate.

· Enforcement. Necessary to enforce other constitutionally valid campaign finance laws.

· BUT Privacy is also constitutionally protected.  Ct. held that on the facts of NAACP v. Alabama there could be sufficient harm to justify anonymity, but record in Buckley did not reflect “focused and insistent harassment of contributors” that was in NAACP.

Substantial Relation satisfied.

N:  There is room for invalidating disclosure if you demonstrated facts similar to NAACP.
b. FEC v. Furgatch (9th Cir. 1987).  Broadest interpretation of EA.
F:  Individual published “Don’t let him do it” ad in NYT one week before election.

H:  There is a constitutional interest in knowing the source of money.

EA need not include magic words and can include “speech clearly intended to affect the outcome of a federal election.”    Speech “must, when read as a whole, and with limited reference to external evens, be susceptible of no other reasonable interpretation but as an exhortation to vote for or against a specific candidate.”

N:  Announces very conservative rule and applies it extremely broadly to questionable ad.

c. McConnell v. FEC.  Advance disclosure requirements OK.
III. Independent v. Coordinated activity

A. Basic Rule

1. Individuals

· EA/EC + No Coordination = No Limit; Reported

· EA/EC + Coordination = Contribution

· No EA/EC + No Coordination = Not Regulated

· No EA/EC + Coordination = Contribution?

2. Corporations & Unions

· EA/EC (regardless of coordination) = Prohibited

· No EA/EC + Coordinated = May Be Prohibited

· No EA/EC + No Coordination = Not Regulated
B. Pre-BCRA Regulations

1. FECA. Coordination concept (but not word) found in two places
a. Definition of independent expenditure: “made without cooperation or consultation with any candidate…and which is not made in concert with, or at the request or suggestion of, any candidate….” §431 (17).

b. Contribution limits: “expenditures made by any person in cooperation, consultation, or concert, with, or at the request or suggestion of, a candidate…. shall be considered to be contribution to such candidate.” §441a(7)(B)(i).
2. FEC Regs.  11 C.F.R. § 100.23(c).  An expenditure for a general public political communication is considered to be coordinated with a candidate or party committee IF 
a. The communication is paid for by any person other than the candidate or a party committee, AND
b. is created, produced or distributed—

i. At the request or suggestion of the candidate, party committee, or their agent;

ii. After the candidate, etc. has exercised control or decision-making authority over the content, timing, location, mode, intended audience, volume of distribution, or frequency of placement of that communication; or

iii. After substantial discussion or negotiation regarding content, timing, location, mode, intended audience, volume of distribution or frequency of placement of that communication, the result of which is collaboration or agreement.  

C. Post-BCRA Regulations.  11 CFR § 109.21
1. BCRA repealed existing regulations and ordered FEC to promulgate new ones with the requirement that the FEC shall not require agreement or formal collaboration to establish coordination.
2. Current Status. 
a. Challenged in McConnell as overbroad but ct. upheld, t4 ok on overbreadth.
b. Shays invalidated FEC regs with respect to content standard b/c couldn’t figure out why FEC used 120 day rule, and ordered FEC to promulgate new ones.
3. FEC Regulations.  Three part test establishes whether communication made for purpose of influence fed. elec.

a. Source of Payment.  Must be other than can./pol./pty. cmtee.
b. Content Standard subject matter must be [STRUCK DOWN]
i. An “electioneering communication,” OR
ii. Express advocacy, OR
iii. Public communication that republishes, disseminates or distributes candidate campaign materials, OR
· Def. of PC: “broadcast, cable, or satellite communication, newspaper, magazine, outdoor advertising facility, mass mailing, or telephone bank to the general public, or any other form of general public political advertising.”

iv. Public communication that expressly advocates the election or defeat of a clearly identified candidate for federal office, OR
v. Public communication that:

(1) Refers to a clearly-identified federal candidate or political party; AND
(2) Is publicly distributed 120 days or fewer before a primary or general election or a convention or caucus; AND 
(3) Is directed to voters in the jurisdiction of the clearly identified candidate or to voters in a jurisdiction where one or more candidates of the political party appear on the ballot. 11 CFR 109.21(c)(1)-(4).
vi. Content standard exemptions. (i.e. communications which can be written, produced or distributed by candidate or party as long as 3d party pays).
(1) Does not mention candidate or party, OR
(2) Mentions candidate or party but is not EA and is > 120 days before election.

So, you can place ads so long as either don’t mention candidate or party or if you do,  >120 days.
c. Conduct Standard regarding interactions b/t paying part and cand. or pol. cmtee.
i. Neither agreement (defined as a mutual understanding on any part of the material aspect of the communication or its dissemination) nor formal collaboration (defined as planned or systematically-organized work) is necessary for a communication to be a coordinated communication. 11 CFR 109.21(e).  See also McConnell (danger of quid pro quo and real and apparent corruption means don’t need bright line).
ii. Request or Suggestion

(1) Person creating, producing or distributing the communication does so at the request or suggestion of a candidate, political party committee or agent. OR
(2) Person paying for the communication suggests the creation, production or distribution to the candidate, political party committee or agent, and the candidate or political party committee assents to the suggestion. 11 CFR 109.21(d)(1).

iii. Material Involvement. 11CFR 109.21(d)(2).  Candidate, political party committee or agent is materially involved in decisions regarding any of the following aspects of a public communication

(1) Content of the communication;

(2) Intended audience;

(3) Means or mode of the communication;

(4) Specific media outlet used;

(5) Timing or frequency of the communication; or

(6) Size or prominence of a printed communication or duration of a communication by means of broadcast, cable or satellite. 
iv. Substantial Discussion. 11 CFR 109.21(d)(3).
(1) Created, produced or distributed after one or more substantial discussions between the person paying for the communication and the candidate clearly identified in the communication or that candidate’s opponent or a political party committee, or an agent of the above. 

(2) “Substantial” if information about the plans, projects, activities or needs of the candidate or political party committee that is material to the creation, production or distribution of the communication is conveyed to the person paying for the communication. 
v. Employment of Common Vendor Use of common vendor, 11 CFR 109.21(d)(4), in the creation, production or distribution of a communication satisfies the conduct standard if all of the following are met: 

· The person paying for the communication contracts with, or employs, a “commercial vendor” to create, produce or distribute the communication.
· The vendor has a previous (same cycle) or current relationship with the candidate or political party committee that puts the commercial vendor in a position to acquire information about the campaign plans, projects, activities or needs of the candidate or political party committee. 

· The vendor uses or conveys information about the campaign plans, projects, activities or needs of the candidate or political party committee to the person paying for the communication, and that information is material to the creation, production or distribution of the communication. 
vi. Former Employee/Independent Contractor during this cycle.
(1) Former employee must use or convey material information about the plans, projects, activities or needs of the candidate or political party committee, or material information used by the former employee in serving the candidate or political party committee, to the person paying for the communication, and the information must be material to the creation, production or distribution of the communication.

(2) Covered activities

· Development of media strategy; 

· Selection of audiences; 

· Polling; 

· Fundraising; 

· Developing the content of a public communication; 

· Producing a public communication; 

· Identifying voters or developing voter lists, mailing lists, or donor lists; 

· Selecting personnel or contractors; or 

· Consulting or providing political or media advice; 
vii. Dissemination, distribution or republication of campaign material. 11 CFR 109.21(d)(6).5.
· A communication that republishes, disseminates or distributes campaign material only satisfies the first three conduct standards on the basis of the candidate’s conduct that occurs after the original preparation of the campaign materials that are disseminated, distributed or republished..
4. Safe Harbor: Legislative or Policy Issues. 11 CFR 109.21(f)
· A candidate’s or political party committee’s response to an inquiry about that candidate’s or party’s positions on legislative or policy issues, which does not include discussion of campaign, plans, projects, activities or needs, will not satisfy any of the conduct standards. 

IV. Political Committees
A. Definition. 

1. Buckley.  “Organizations that are under the control of a candidate or the major purpose of which is the nomination or election of a candidate.” AND
2. 2 U.S.C. § 431(17).

(A)
Committee, club, association, or other group of persons receiving contributions or making expenditures of > $1k in a calendar year, 2 U.S.C. § 431(4), OR

      (B) SSF 316(b) [2 USCS § 441b(b)]; OR

      (C) Local committee of a political party 

Receiving > $5k in contributions
Contributing > $1k

Expending > $5k of exempt $ as defined in § 301(8)-(9)., or 

· Includes: Most 527s, SSFs, leadership PACs

B. Restrictions
1. Contribution BY PCs
a. Multicandidate (must contribute to at least 5 candidates)

i. $5k per candidate per election

ii. $5k to other separate PACS (No aggregate limits)

iii. $15k to national party committee

iv. $10k limit to local and state party committees.
b. Single Candidate

i. $2k per candidate/election

ii. $5k to other PAC (No aggregate limits)

iii. $25k to national party committees

iv. $10k limit to local and state party committees. 
c. No soft money. § 441i

i. A national committee of a political party (including a national congressional campaign committee of a political party) may not solicit, receive, or direct to another person a contribution, donation, or transfer of funds or any other thing of value, or spend any funds, that are not subject to the limitations, prohibitions, and reporting requirements of this Act.
2. Disclaimers.  § 441d
· Applies to Political Committees and any person financing express advocacy or electioneering communications.

· Communications through essentially any advertising medium

· Whether the communication has been paid for or authorized by candidate …, or if not so authorized, state the name and permanent street address, telephone number or World Wide Web address of the person who paid for the communication and state that the communication is not authorized by any candidate ….
· Note that Internet is included because doesn’t use “public communication.”

3. Reporting. § 434 (applies to political committees)
a. When. (a)
i. Election year

(1) Pre- (12th day before) and Post (30 days after) Election re
ports detailing receipts and disbursements.
(2) Monthly reports.
ii. Quarterly reports in non-election years of receipts and disbursements.
b. Contents. (b)  
i. Cash on hand

ii. Contributions (after $5k collected) from 

(1) From individuals.  Identify contributors >$200 aggregate donations.
(2) PAC

(3) Party Committees

(4) Authorized Committees

iii. Disbursements.
(1) Identify anyone receiving over $200 aggregate

(2) Transfers, loans to other committees.
C. Reporting Requirements

1. PACs covered

· Principle Campaign Committees

· All candidates req’d to have one.

· Must disclose after $5k in contributions

· Non-Candidate Committees.

· Must disclose > $1k.

2. Record Keeping.  Treasurer must make best efforts at keeping

· Contributions

· Name, address or any person making any single contribution > $50, 

· Identification of individuals contributing > $200 in aggregate per year. (Name, address, occupation).

· Keep records for 3 years.

· Solicitations

· Full name, address, occupation and employer for person solicited.
· Statement of best efforts law on material.

3. Reporting

· House and Senate

· Election year: Quarterly.

· Also: Pre  (12 day) and post-election (30 day) reports

· Non-election year: Semiannual.

· Electronic for House, paper for Senate.

· Presidential: Quarterly or Monthly

· PACS and Party Committees

· Monthly, OR

· Pre-general and post-general required.

· Quarterly

· Pre and post required if made expenditures in connection with election during period.
V. Political Parties

A. History

· FECA initially limited individual and PAC contributions to national parties.

· FEC soon thereafter said that national parties could use soft money to finance voter registration, GOTV and administrative overhead so long as $ allocated to reflect expenses incurred in getting each type of money.

· Soft $ came from labor unions and corporations.

· FEC created soft-money loophole by allowing state parties to engage in federal election activity (though not explicitly defined as such) with soft money so long as it allocated money.

· BCRA closed the soft money loophole.

B. National Parties and Committees

1. Definition
a. Political Party.  An “association, committee, or organization which nominates a candidate for election to any Federal office whose name appears on the election ballot as the candidate of such association, committee or organization.”  2 U.S.C. § 431(16).

b. National Committees.  The organization which, by virtue of the bylaws of a political party, is responsible for the day-to-day operation of such political party at the national level, as determined by the Commission. 2 U.S.C. § 431(14). Includes

i. National Committees: Democratic National Committee and Republican National Committee.

ii. Senate Campaign Committees: Democratic Senatorial Campaign Committee (DSCC) and the National Republican Senatorial Committee (NRSC).

iii. House Campaign Committees: Democratic Congressional Campaign Committee (DCCC) and the National Republican Congressional Committee (NRCC).

2. Limits on National Party Committees.  2 U.S.C. § 441i

a. No soft money. A national committee of a political party (including a national congressional campaign committee of a political party) may not solicit, receive, or direct to another person a contribution, donation, or transfer of funds or any other thing of value, or spend any funds, that are not subject to the limitations, prohibitions, and reporting requirements of this Act. 

b. Contribution Limits. 

i. BY National Committees have separate limits (with Senate exception).

· To Presidential or House Candidate: $5,000 per election (primary/general/runoff each get $5k).

· Presidential only get if forewent public funding.
· To Senatorial candidate: National and Senate Party Committees share $37,300 per election cycle limit.
ii. Contributions TO Committees.

· From Individual: $26,700 per year.

· No more than $37,500 may be contributed to state and local parties and PACs.

· If Individual wants to give maximum ($101,400), must to give $21,400 to National Party Committees.

· From PAC: $15,000 per year and $5,000 to state committee federal accounts.
iii. House and Senate Committees and individual candidate committees may make unlimited transfers to national committees.

c. May make unlimited independent expenditures.  Colorado II
d. National Coordinated Party Expenditure Limits

i. Generally a campaign that candidate and party collaborate on.
ii. Senator: 2 cents multiplied by state voting age population or $20,000, whichever is greater.

iii. Representatives: $10,000.

iv. Single Representative state: Same as Senator.

v. National Party Committee Presidential limit: 2 cents multiplied by U.S. voting age population.

vi. All adjusted for COLA, so substantially higher today.

vii. By using agency agreements, national parties can double 

viii. Allocated Hybrid Expenditures

(1) Party and candidate jointly produce ad including messages of support for both candidate and party.  Using allocation rules, party divided costs with campaign.

(2) Better than independent because can be coordinated.

(3) Used by Republicans in last election.

e. Reporting Requirements. 434(e)(1). Must report all receipts and disbursements.
3. Constitutional Issues

a. Colorado Republicans I (1996)

F:  Repub. State party ran ads against presumed Democratic nominee prior to selecting their own nominee.

H:  Political parties may make independent expenditures and any restrictions on these expenditures would be unconstitutional.

R:

· Ct. leaves room for factual showing that limit is necessary to prevent circumvention of candidate limits, but FEC didn’t show in case.

· Less risk of corruption if money goes through party. PROBLEMATIC?

D: Scalia, Thomas and Rehnquist would invalidate all restrictions.

D: Stevens and Ginsburg
b. Colorado Republicans II (2001)

H:  Limits on coordinated expenditures permissible because they are functionally the same as contributions.

· Because Party’s argument was primarily factual, much of this case can be seen as a rejection of their assertion that parties need unlimited coordinated expenditures to function.  After all, they had been restricted for 30 years and functioned just fine.

· Allowing coordinated would create risk of corruption by circumvention.  Ct. saw that parties can and do circumvent current limits through state parties.
c. McConnell.  Rejected challenge to soft money ban b/c can soft money can still give rise to corruption.  In fact people were giving soft money in an effort to circumvent hard money restrictions.
C. State and Local Committees

1. Definitions.  

a. State Committee.  “The organization which, by virtue of the bylaws of a political party, is responsible for the day-to-day operation of such political party at the state level.” § 431(15).

2. Contribution Limits
a. By Committees
· To Candidate: $5,000 per election.

· Unlimited transfers between party committees.

· State/local share limit unless local can establish structural and financial independence.
b. To Committees
· From Individual: $10,000 per year (plus $10,000 Levin).
· From PAC: $5,000 per year.

3. Expenditure Limits

a. State and local must use hard money for Federal Election Activity.

b. Definition of FEA. § 431(20)
i. Public communication referring to a clearly identified candidate for Federal office.
· “Public Communication” is “any communication by means of television (cable and satellite), radio, newspaper, magazine, mass mailing [500 pcs of substantially identical materials sent in 30-day period], telephone bank [> 500 calls of substantially similar nature in 30 day period] or any other form of general political advertising.
ii. Voter drives from 120 days before to day of election.
iii. Voter identification, GOTV in connection with election on whose ballot appears a candidate for Federal office.
iv. Salaries of state/local party employees spending 25% of time on FEA.
v. Generic campaign activity for election in which Fed. candidate appears on ballot.
· GCA defined as public communications neither promoting or opposing candidate, fed or non-fed.

vi. Excludes (can use soft money for)

· Pub. communications referring solely to one or more clearly identified candidates for state or local office.

· Contribution to a candidate for state or local office, unless contribution designated for otherwise covered activities.

· Costs of state, district or local conventions, meetings.

· Cost of grassroots campaign materials for state or local candidates.

· Grass roots exception.
· Must be distributed by volunteers.

· May not be distributed through public advertising, such as television, newspapers, or billboards, or by direct-mail.

· Material cannot be purchased by the national party committee or purchased with money from the national party committee specifically to purchase that material.
c. EXCEPTION: Levin funds can be allocated to FEA.

· State and local parties may receive contributions of up to $10,000 per individual (if allowed under state law).
· Corporations or unions may contribute (but not foreign nationals) if permissible under state law.

· Can be used for 

· Voter registration if > 120 days before election

· Voter ID and turnout not mentioning Federal candidate.

· Can’t be used for 

· Broadcast ads.

· Public communication referring to clearly-identified candidate.

· Svcs. of employees > 25% time on Fed act.
· Must be raised by state or local parties (can’t transfer from nat’l pty).

d. Constitutionality.  McConnell
i. Compelling state interest.  Ct. found that state committees pose same risk of corruption as Federal. Factual record was extensive on this point.
ii. Restrictions closely drawn.  Voter registration, voter ID and generic campaign activities benefit Fed’l candidates and therefore creates risk of real or apparent corruption.
e. State Coordinated Party Expenditures

i. Must be for general election, but may be made before nomination.  

ii. For House and Senate nominees in state. 

iii. National Committee may authorize state to make expenditures on behalf of Presidential nominee that count against the National Committee’s limit.

(1) State has no separate Presidential limit.

iv. State committee may authorize local committee to make expenditure against state limit. 

Expenditures count against same limit unless establish functional independence.

v. Limits (COLA adjusted):

· Senate: 76k to $2M.

· House: $38,300
VI. Corporations and Unions

A. Policy

"substantial aggregations of wealth amassed by the special advantages which go with the corporate form of organization should not be converted into political 'war chests' which could be used to incur political debts from legislators who are aided by the contributions."  National Right to Work Committee.
B. Covered Entities.  2 U.S.C. § 441b

1. National banks
2. Corporations organized by authority of Congress prohibited from contributions or expenditures in connection with any election.

3. Corporations Generally

4. Labor Unions
C. Restrictions.
1. May not make a contribution or expenditure “in connection” with a federal election.
2. Candidates may not solicit or accept such contributions.

3. “Contribution or expenditure” under 441b:
Any direct or indirect payment, distribution, loan, advance, deposit, or gift of money, or any services, or anything of value to any candidate, campaign committee, or political party organization, in connection with any federal election.
4. May not facilitate contributions or expenditures.
a. So can’t allow people to use facilities to raise funds.

b. Using staff is facilitation.  CEO can’t ask secretary to make calls. Must pay in advance for facilities and staff.

5. Any entity that is incorporated must use SSFs.
D. Economic Corporations

1. Restrictions
a. No contributions.
b. No EA.  MCFL (list of pro-life candidates sufficient); See Buckley for definition of EA.
c. No EC.  BCRA, upheld in McConnell.
i. Wisconsin Right to Life v. FEC.  As applied challenge to BCRA § 203 (EC ban) impermissible.  Ad only mentioned issue and asked viewers to contact representative to ask him/her where they stand.  Ct. held McConnell ruled out as applied challenge.
d. May not facilitate contributions or expenditures.

i. So can’t allow people to use facilities to raise funds.

ii. Using staff is facilitation.  CEO can’t ask secretary to make calls. Must pay in advance for facilities and staff.
e. BUT may spend unlimited amounts on issue advocacy (e.g. not EA or EC).
2. Constitutional Issues.  
a. First National Bank of Boston v. Bellotti (Powell, 1978)
F:  
Mass. stat. prohibited corporate donations “for the purpose of . . . influencing or affecting the vote on any question submitted to the voters, other than one materially affecting any of the property, business or assets of corp.” General property, income or transaction taxes do not materially affect.

H:  Under exacting scrutiny, stat. unconstitutionally abridges 1A rts. of corps.

R:
1) 
Corps. have same speech rts. as individ. 

· 1A rts. don’t depend on source.

· Corps. are just as able to contribute to discussion.

2) Compelling interests:

a. Accepts: protection of active role of ind. cit.

· Can’t restrict for fear of drowning out individuals b/c you can’t equalize spch.
b. Rejects: 

i. Prot. rts. of dissenting S/H. Overinclusive b/c prohibits unanimously approved communications.  Underinc. b/c distinguishes types of allowable speech.

ii. No risk of corruption in referendum, might be OK if pertained to legislation.

D (White):  Corporate contributions aren’t necessarily expression.  Corps. have a lot of wealth and can skew debate.  Means substantially related

D (Rehnq):  Corps. don’t have same rts. as people.
b. McConnell (constitutionality of prohibiting EC)

Both IA and EA are speech deserving equal protection, but we can restrict corps’ EA, t4 you can also restrict EC.
E. Exceptions

1. Loans of money in ordinary course of business by banks. 

· Should be a typical loan with interest, repayment period, collateral (or good fundraising program), must collect.

· Cosigning on loan counts against contribution limit, unless candidate’s spouse.
2. Extension of Credit in ordinary course of business.
· Must collect on debt.
3. Internal Communications on any subject including soliciting for SSF.
· Stockholders
· Affiliates (Subsidiaries, parents, branches)
· Employees IF:

· Salaried, not hourly, AND

· Have policymaking, managerial or professional responsibilities (less likely to be coerced).

· Union members, their families and members of affiliated unions.

4. Separate Segregated Funds (SSF).  
a. May solicit funds in accordance with previous section.
i. BUT can accept money from anyone, so long as not solicited
b. Must state employee can refuse to give at all or more or less than suggested without reprisal.

c. May not reprise employees for failing to contribute.

d. Corp. can use general treasury funds for administrative overhead.

e. Corps. also use non-connected PACs because they can solicit anyone.

f. Remember: They’re PACs, so subject to all PAC limits.
5. Membership organizations to members.
a. 2 U.S.C. § 441b(b)(4)(C). 441b inapplicable to a membership organization, cooperative, or corporation without capital stock, or [its SSF] from soliciting contributions to such a fund from [its] members.”

b. Org. not a membership group where.  FEC v. Nat’l Rt. to Work Cmte.
· Arts. of inc. excluded members
· BUT people who responded to mailers did get membership cards
· Not a membership organization under state law
· Members had no governing rights, had no financial obligations.
· OK to regulate membership orgs. like corps.
c. 11 C.F.R. § 114.1(e)(1).
· Includes trade association, cooperative, corporation without capital stock, or a local, national, or international labor organization that:

(i) Composed of members, some or all of whom are vested with the power and authority to operate or administer the organization, pursuant to the organization's articles, bylaws, constitution or other formal organizational documents;

(ii) Expressly states the qualifications and requirements for membership in its articles, bylaws, constitution or other formal organizational documents;

(iii) Makes its articles, bylaws, constitution, or other formal organizational documents available to its members upon request;

(iv) Expressly solicits persons to become members;

(v) Expressly acknowledges the acceptance of membership, such as by sending a membership card or including the member's name on a membership newsletter list; and

(vi) Is not organized primarily for the purpose of influencing the nomination for election, or election, of any individual to Federal office.
d. Constitutional Issues.  NRWC
i. Cg. prohibited corporate contributions to prevent use of war chests from skewing debate.  Same principle should apply to membership organizations too.

ii. Cg. recognized need to apply different rules to different threats, and it’s ct. won’t second guess prophylactic approach in membership exemption.

6. Press Exemption. Endorsements, favorable coverage exempted.
a. Definition of media organization

i. A broadcasting station, newspaper, magazine or other periodical publication

b. Expenditure and EC excludes “any news story, commentary, or editorial distributed through the facilities of any broadcasting station, newspaper, magazine, or other periodical publication, unless such facilities are owned or controlled by any political party, political committee, or candidate;” 2 U.S.C. § 431(9)(B)(i), 2 U.S.C. § 434(f)(3)(B)(i).
i. Not owned or controlled by a political party

ii. Must be acting as press entity in conducting the activity at issue. So, TV station mailing leaflets not covered.
c. FEC’s 3 Part test. Three part test to determine if organization is action like media entity

i. Is a press entity (broadcast station, newspaper, magazine or other periodical publication)

ii. Not be owned or controlled by a political party, political committee or candidate

iii. Must be acting as a press entity in conducting the activity at issue.
d. FEC v. Mass. Citizens for Life, Inc. (Brennan, 1986). Pro-life mailer (“Special Edition”) by MCFL is nonprofit, non S/H corp funded by member contributions not entitled to media exception because not a regular newsletter (no issue number, not regularly published); ad delivered to 20 times normal recipient base, not part of a “continuing series of issues.
e. Austin.  Exemption constitutionally permissible, but not required.

f. NRA launched satellite radio station.  Does that count?
7. MCFL Corporations.
a. Criteria. MCFL.
i. Formed for express purpose of political advocacy and have no business activities.

ii. Non-profit corporation

iii. No economic disincentive to dissociate.

(1) No S/H.  MCFL.
(2) Other benefits of association.  MSCC.

iv. Independent from the influence of business corporations:
(1) Not started or controlled by them.  MCFL; Cf. MSCC.
(2) Doesn’t accept their donations.  Cf. MSCC (Chamber of commerce accepted corp. $, focused on corp. issues).
v. BUT if their contributions become extensive enough, they would be categorized as PCs.  MCFL.
b. What can they do:

· Don’t have to setup PACs or SSF and can expend money if not incorporated.
· Can make EC and EA.

· Probably can’t contribute to candidates directly b/c then you would be a PAC.
c. Constitutional Issues

i. MCFL.  SC said threat from membership corps less than econ. Corps because $ proportional to their support.  BUT Rehnquist, White, Blackmun Stevens thought SC shouldn’t be second guessing legislature wrt threats of different corporate forms.
ii. Accounting, reporting and disclosure requirements too onerous for many organizations.  MCFL; but O’Connor thought disclosure wasn’t too onerous.

iii. OK not to include unions because they don’t get benefit of corporate form.  MSCC (Mich. law.)

d. Austin v. Michigan State Chamber of Commerce

F:  Mich. law banned corporations from making expenditures, but allowed SSFs.  MSCC, non-profit, sued.
H: 
1) 
Not MCFL corp:

· Pursued non-political activities and focused on economic issues.
· Accepted corporate money.

· Difficult to withdraw if members opposed position.

2) 
OK to restrict corporation’s independent expenditures in candidate elections b/c corporations have amassed wealth that has nothing to do with support for idea.

3) 
14A:  Line between media corporations and general corporations is not constitutionally mandated.

N:  Case may be read to restore, in part, notion that equalizing speech is OK.  Contra Buckley.  If you accept that argument is equally applicable to rich people as it is to rich corporations. 
F. 527 Organizations

1. Definition.
a. A party, committee, association, fund, or other organization (whether or not incorporated).
b. organized and operated primarily for the purpose of directly or indirectly accepting contributions or making expenditures, or both, 
c. for purpose of influencing or attempting to influence the selection, nomination, election, or appointment of any individual to any Federal, State, or local public office or office in a political organization, or the election of Presidential or Vice-Presidential electors, whether or not such individual or electors are selected, nominated, elected, or appointed.

2. All PACs are 527s (Federal PACs, state PACs and municipal PACs).

3. Can’t give money to federal candidates or national or state party committees.

4. Must report to IRS, not FEC.
a. Names and addresses of individuals contributing over $200 aggregate

5. FEC still hasn’t issued regulation on what 527s are PACs.  All 527s should probably be PACs since their stated purpose is to influence elections, only question is whether they seek to influence federal elections.
· Have avoided being categorized as PACs by arguing that their purpose is not the nomination or election of a particular candidate or candidates. GOPAC.

· FEC now has a number of complaints pending about people like Swift Boat Veterans.

· BCRA authors have stated that 527s should be PACs.

· If not a political committee, can accept soft money, don’t have to disclose.
6. If coordinate with candidate or party, activities are contributions.

G. 501(c) Organizations
1. Do not report.

2. 501(c)(3)
a. Definition.  Includes “Corporations, and any community chest, fund, or foundation, organized and operated exclusively for religious, charitable, scientific, testing for public safety, literary, or educational purposes, or to foster national or international amateur sports competition  . . . or for the prevention of cruelty to children or animals”
b. Expenditure Limits

· May not spend a substantial part of their resources/time in legislation.

· May not “participate in, or intervene in (including the publishing or distributing of statements), any political campaign on behalf of (or in opposition to) any candidate for public office.”
· “no substantial part of the activities of which is carrying on propaganda, or otherwise attempting, to influence legislation”

· Subject to EC restrictions.

c. Limitations on contributions by:  No part of earnings of inures to the benefit of any private shareholder or individual, no substantial part of the activities of which is carrying on propaganda, or otherwise attempting, to influence legislation.
3. 501(c)(4)

· Advocacy and lobbying.

· Exist to promote social welfare and can engage in political activity so long as not primary activity.
· MCFL corporations must be (c)(4).

· Probably can’t give to PACs.

VII. Public Funding

A. General

1. Check-off boxed used to pay for primary, general and convention funding.

2. Priority: Convention, general, primary.

3. Contributions dropping from 29% in 1981 to 11% in 2002.
4. Parties can still engage in coordinated and independent spending that won’t count against limits.

B. Primary Matching

1. Requirements

a. Candidate

i. Must be individual seeking nomination for party seeking president. Considered to be seeking nomination if: 

(1) Takes action under state law to qualify for nomination, OR
(2) Receives contributions or incurs qualified campaign expenses, OR
(3) Gives consent to any other person to receive contributions or incur qualified campaign expenses.

b. Fundraising

i. $5k in each of at least 20 states

ii. Only first $250 of individual contributions apply.

c. Spending Limits

i. Total: $45M (2004) + COLA

· Up to 15% of expenditures can be allocated to general election.  Allows more spending on primary.

ii. State-by-state: $746k to $15.6M (CA)

· Can be circumvented by treating up to 50% of expenses allocable to state as exempt fundraising costs.

iii. Limit personal funds to $50k

iv. Obtain and furnish evidence of QCEs.

v. Keep and furnish records

vi. Audit and examination

vii. Pay § 9038 amounts

viii. Compliance costs exempt

d. Acting campaigning
i. Must be actively campaigning in more than one state, OR

ii. Two primary < 10% Rule.  No more than 30 days after date of second consecutive primary where candidate receives less than 10% of the votes case for all candidates of party.

(1) Applies only where candidate is on ballot, OR

(2) Can certify that will not be active candidate

(3) Regain eligibility if receive 20% in subsequent primary.

2. Matches
a. Matching Period: 

i. Jan. 1 election year to convention, OR

ii. Later of last date of convention or date of nomination.

b. Pmts. made only after matching period begins.

c. Candidate can begin collecting matchable contributions in the year before the election.

d. $250 of an individual’s total contributions

e. PAC contributions not matched.

3. May be used for Qualified Campaign Expenses (QCEs)
a. Purchase, payment, distribution, loan, advance, deposit, or gift of money or of anything of value;

b. Incurred by candidate, or authorized committee, in connection with campaign for nomination for election;

c. Neither the incurring or payment of which constitutes a violation of a law; 

4. Repayment

a. Payments made in excess of entitlement.

b. Payments used for other than defraying QCE.

c. Federal portion of amounts left after all debts are paid.  (Excess funds). 
5. Parties’ independent expenditures don’t count against limit.
C. General Election Funding

1. Definitions

a. Major party: Political party whose candidate for president in the preceding presidential election received 25% or more of the total number popular votes.

b. Minor party: Political party whose candidate for president in the preceding election received 5% or more but less than 25% of the total number of popular votes.

c. New party: Political party which is neither a major party nor minor party.

d. Eligible candidate:  Candidates of political party for president and vice president who have met all applicable conditions under §9003.

2. Requirements
a. Obtain and furnish evidence of qualified campaign expenses.

b. Keep and furnish records.

c. Be audited under section 9007 and to pay any amounts required to be paid after audit.

d. Limit QCEs

e. Not accept contributions except to extent necessary to make up deficiency in payment from fund.

f. Minor party candidates must agree 

i. Not to incur QCEs in excess of aggregate payments to which candidate of major party is entitled, and

ii. To accept and expend contributions to defray QCEs only to extent they exceed the amount the candidate gets out of the fund.
3. Benefits

a. Full public funding for major party eligible candidates in general election.

b. $75M (+COLA).
c. Minor and new party candidates eligible for partial public funding.
i. Minor Parties.  If candidate of political party received 5% or more, but less than 25%, of the total number of popular votes in preceding election, he/she will be an eligible candidate entitled to payments.  

ii. New Parties.  If new party candidate receives 5% or more of vote, he/she is entitled to payments based on ratio of the votes received compared to average of votes received by major party candidates.
4. Payments

a. Major party candidates: Amount not to exceed the expenditure limitations under section 441a(b)(1)(B) of Title 2.

b. Minor party candidates: Funding based on ratio of the party’s popular vote in preceding presidential election to average popular vote of two major party candidates in that election.

· Money goes to candidate of minor party.  (Partial public funding)

5. Convention Funding

a. Major parties: National committee of the major party receives $15M (2004) + COLA.
b. Minor parties: Ratio of number of popular votes received to average number of popular votes received by the major parties in previous election.

c. Payments are made to the national committee’s on July 1st of year before convention.

d. Minor parties may not expend more than what major parties are allowed to expend.
6. Repayment
a. Payment in excess of candidate entitlement.

b. QCEs incurred in excess of payments to which candidate was entitled.
D. GELAC Funds

· Separate funds to be used for legal and accounting compliance costs

· Exempt from fundraising limits/prohibitions.
· Can begin fundraising GELAC $ on June 1.

· Can also be used to raise funds to be used in other areas:

· Up to 10% of payroll.

· Up to 10% of overhead (rend, office equipment, furniture, supplies).

· Winding down expenses.

· Recounts
E. Constitutionality

1. Buckley
· Compelling Interests 

· Reducing influence of large contributions

· Facilitating discussion.

· Reduce burden of fundraising.

· Doesn’t discriminate against minor parties, OK to require popular support.  

· May actually help minor parties because it limits major party expenditures.

· Voluntariness key to constitutionality.

· General Election funding. 

· OK to give equal money to major parties though their support may differ.
· Not discriminatory against minor parties because they can still raise money without limits. 
· Primary system.

· Party membership requirement constitutional because Cg. can require some measure of support b4 funding.

· Doesn’t favor wealthy supporters.  In fact, expenditure limit minimizes effect of wealthy candidates.

2. RNC v. FEC (1980)

· Not effectively mandatory, candidates can choose to participate.

· Not infringe on supporters’ rights because candidates may freely choose from whom they accept money.

· Doesn’t discriminate against challengers who need more money to challenge incumbents.

· Ct. doesn’t think it helps incumbents.

· Even if it did, gov. need not equalize speech.

· Doesn’t discriminate against Republicans by allowing Unions to engage in internal communications.

· Ct. held that corporations can do same (even though this isn’t actually true to same degree).
VIII. Enforcement

A. History of Enforcement

B. Structure
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C. Areas of Operation

1. Disclosure

2. Public Information

3. Press

4. Report review

5. Audits

6. Advisory Opinions
a. Complete written requests.

b. Own conduct.

c. Specific factual questions.

d. Response time:

e. Generally 60 days.

f. 20 days if candidate asks with 60 days of election.
g. Notice and comment opportunity.

h. Public discussion.

i. Permissive response bars prosecution for identical activity.

j. No opinions of advisory nature outside of 437f.

k. No rules of law outside of regulations.

l. Do you ask the question?  Always risk they say no, then you can’t say you didn’t know it was illegal.
7. Rulemaking

8. Enforcement

a. Administrative Fines

b. ADR

9. Public financing
D. FEC Complaint Handling.
1. Statute of Limitations

a. Civil: 3 years

b. Criminal: 5 years.

2. Anyone can file complaint.

3. Reception.  
a. FEC notifies target.

b. Within 15 days, target has opportunity to argue for no action.  FEC may not take vote before, unless to dismiss.
c. FEC decides if there is reason to believe that there was a violation?

i. Finds no reason to believe, 

ii. Reason to believe but takes no further action

iii. Reason to believe and investigation

4. Investigation. 

a. FEC votes to commence investigation. Requires 4 commissioners.
b. Target has another opportunity to respond.

c. May obtain subpoenas

d. Use investigators

e. Pre-probable cause conciliation

5. Probable Cause to Believe (PCTB).  If investigation turns something up, 

a. Gen. Counsel writes brief and makes recommendations

b. Considered in executive session

c. No hearings or witnesses

d. Disposition:

i. No PCTB

ii. PCTB/No further action

iii. PCTB

iv. Knowing and willful violation

v. Criminal referral after PCTB.

6. Remedies

a. Conciliation.  Minimum 30 days, maximum 90 days.
i. If within 45 days of election, 15 days.

b. Civil Penalty (if no conciliation)

i. $5,000 or 100% amount of violation

(1) Note that as long as you get away with at least one more violation than you get caught for, enforcement mechanism is no deterrent.

ii. Knowing & Willful: $10,000 or 200% of violation

iii. 441f violations (name of another): Min. 300% to max of $50,000 or 1,000%.

c. Admission of Violation

7. Confidentiality

a. No disclosure of notification or investigation without consent of respondent

b. Investigative privilege.

c. BUT: People who file complaint can and often do announce this fact publicly.

d. Closed Cases fully disclosed (subject to investigative privilege). 

e. AFL-CIO v. FEC (D.C. Cir. 2003): Full disclosure of files may violate rights of subject of investigation.

8. Judicial Review of Enforcement Actions.  

a. 437b(A)(8). Arbitrary & capricious or contrary to law.
b. Dismissal of complaint

i. Unique review of prosecutorial discretion

ii. Filed in D.D.C.

iii. FEC relies on GC report/brief

iv. Statement of reasons if GC rejected or 3-3 split.

c. Delay

i. No final action within 120 days

ii. Jurisdicional provision (not final deadline for enforcement)

iii. Complainant provided with chronology subject to confidentiality

iv. Court reviews agency action in light of workload.

v. Difficulty in overseeing case management.

d. Remedy

i. Order complaint’s dismissal.

ii. Order agency action or report.

iii. Allow private right of action if FEC does not comply.
E. Judicial Enforcement
1. De novo trial

2. FEC prosecutes

3. DOJ can separately prosecute
IX. Internet

1. Shays v. FEC

a. Excluding all Internet communications from “public communications” was inconsistent with use of phrase “any other form of political advertising”

2. “Public communication” 

3. FEC Reg. § 100.26.  “The term public communication shall not include communications over the Internet.”

a. FEC thought consistent with plain meaning of BCRA § 431(22) and Congressional purpose (inferred from failure to explicitly regulate).

4. Internet is not a scarce expressive commodity.  NPRM

a. Only so much time people spend on Internet.  That time has an economic value.  Only so many ads a person will click on.

5. Internet communications, no matter how closely coordinated cannot be considered coordinated under the FEC’s regulations.

6. FEC interpretation inconsistent with BCRA
a. Even though Cg. did not include term “Internet” did include phrase “any other of general public political advertising.”

b. Contradicts purpose of FECA: to combat actual and apparent corruption.

7. 2005 Notice of Proposed Rulemaking on Internet Communications

a. Purpose: Regulate committees while allowing individuals to speak freely about candidates.

b. Would amend prior regulatory definition of “public communication” to include

i. Paid Internet advertisements placed on another individual’s entity’s site.

(1) What about advertising exchanges?

(2) What about donated ad space?

ii. Disbursements to bloggers must be disclosed

(1) Doesn’t propose change to 100.11(a) to require disclosure of payments to bloggers by candidate, campaign or PC.
iii. Coordinated Communications. Internet ads could be considered “coordinated communications” if:

(1) Placed on another person’s entity or site for a fee, AND

(2) Coordinated with a candidate, campaign committee or party committee.

(3) EXEMPTS ADS:

· Created by outside vendors for a fee but placed on the payer’s own web site—including the web site of a corporation or other prohibited source.

· C
iv. Media Exemption.  Media activities otherwise entitled to exemption, get it online.

(1) Remaining Issues: Should exemption be limited to the Internet activities of media entities that are covering or carrying a new story, commentary or editorial and/or to media entities that also have off-line operations.

(2) Should bloggers be entitled to the exemption.

(3) Does it matter if blogger receives compensation or any other form of payment from any candidate, political party or political committee for editorial content?

v. Require disclaimers

vi. Definition of contribution and expenditure.
(1) Exempts actions of uncompensated individual working independently to engage in Internet activities for the purpose of influencing a federal election. Includes computers at libraries or schools.

(2) May not purchase equipment solely for purpose of allowing another purpose to participate in volunteer activity.

(3) Individual or volunteer producing or maintaining a web site or blog or conducting grass-roots campaign activity on the Internet, would not make a contributions or expenditure.

8. Fired Up! Administrative Order. AO 2005-16, 11/18/05

a. Entity: 

i. Site

(1) For-profit LLC (not a corporation).

(2) Hopes to establish network of up to 15 state-specific websites 

(3) Currently, maintains three state-specific websites (for Missouri, Maryland and Washington), and one website aimed at national issues.

(4) Access is free and available to public without registration or subscription. 

(5) Not owned or controlled by any political party, political committee or candidate.

ii. Backgrounds
(1) 2/3 founders, active in Democratic Party.

(2) Content described as "unabashedly
progressive." 

(3) Commentary on, quotes from, and summaries of, news articles appearing on other
entities' websites, with hyperlinks to the quoted and summarized articles. 

(4) Conducts some "original news reporting." 

(5) Any reader can post content directly. 

(6) Fired Up might solicit funding from "various
benefactors and investors."
b. Fire Up! Activities covered by press exemption and do not constitute expenditures or contributions.

c. Reasoning

i. Is the entity engaging in activity that would otherwise be covered by FEC regs?

(1) Is it a legitimate press function?

ii. Is press entity owned, operated or controlled by PC of Cd
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