Personal Jurisdiction

1. The Origins

a. Personal Jurisdiction – court is authorized to exercise power over the defendant.  Need Constitutional and Statutory requirement for jurisdiction.
b. In Rem Jurisdiction – Jurisdiction over property.  Settles everyone’s interest in the property.

c. Quasi In Rem Jurisdiction – Jurisdiction over a person by attaching their property that resides in the state.  Judgment can only be found for the value of the property.

i. Type 1 – the dispute is about the property.  Settles the specific interest between the parties over the property.

ii. Type 2 – dispute is about something else and the property is only used to gain jurisdiction over the person.

d. Plaintiffs can sue anywhere, so you do not consider personal jurisdiction for plaintiffs.

e. Capron v. Van Noorden

i. Facts:  Capron’s place of residence or citizenship was never stated.  Jurisdiction was not established (needed alienage, diversity, or both parties were within jurisdiction)

ii. Holding: Plaintiff has a right to take advantage of an error of the court in subject matter jurisdiction, even if that error was to their advantage because subject matter jurisdiction is an important basis of the court system and the court's responsibility to establish.
f. Pennoyer v. Neff
i. Holding:  To have in personam jurisdiction by either serving the defendant within state boundaries OR by having the defendant's consent of jurisdiction by his appearance in court
1. "due process of law (14th amendment) would require appearance or personal service before the defendant could be personally bound by any money judgment rendered"
2. To establish in rem jurisdiction, "constructive" notice ok if the property in the state has already been attached before the lawsuit
ii. Power

1. Personal service in the state is required for personal jurisdiction.  Personal service outside of the state does not confer jurisdiction.

2. Due process allows that courts only have power over individuals that are present in the state.  Resident of the state or found in the state.  Consent by making an appearance can find jurisdiction.
3. Sovereignty discussed to support presence requirement.  Court has power over people/things in state and does not have power over people/things out of state.
4. In rem jurisdiction could yield power over a person if their property is attached in state (before commencement of the suit).  
iii. Notice

1. Personal service is required for the court to exercise authority or the due process clause is violated.

2. Constructive service is not valid notice for personal jurisdiction, but is enough for in rem or quasi in rem jurisdiction. 

g. Harris v. Balk

i. Jurisdiction can be found if a debt or intangible property is present in the state and attached.  Quasi in rem jurisdiction.

ii. (Facts: Defendant’s property was attached and seized, but was unrelated to the plaintiff’s claim)

h. Hess v. Pawloski

i. By driving on the roadways of a State you are consenting to jurisdiction.  State has power over anyone driving on its roadways and gets in an accident.
i. Mechanics

i. Special appearance – allows a challenge of jurisdiction without consenting or opening yourself up to service of process.

ii. 12 (b)(2) motion to dismiss for lack of personal jurisdiction.  You must challenge jurisdiction with this pre-answer motion or in the answer or you consent to jurisdiction.
2. The Modern Constitutional Formulation of Power

a. Redefining Constitutional Power

i. International Shoe Co. v. Washington

1. Power is consistent with Due Process if the person has minimum contacts necessary not to offend traditional notions of fair play and substantial justice.  

2. New test for jurisdiction and overrules Pennoyer’s requirement for presence
a. Two prong test:

i. Continuous and systematic contacts

ii. Not offending traditional notions of fair play and justice.

3. Shifts from the notion presence and consent to the notion of fairness.

4. What’s Enough

a. Systematic and Continuous and Related contact is enough.  Systematic = planned; Continuous = often

b. Casual Presence is not enough

c. Continuous and unrelated may be enough depending on the magnitude of contacts.
d. Single or occasional acts that are related may be enough depending on the nature and quality of contacts.

5. General Jurisdiction

a. Examine all contacts.  Continuous and systematic contacts are needed for general jurisdiction.  Subjects the person to jurisdiction for any suit.

b. General jurisdiction can be established if the defendant’s contacts with the state are substantial enough to make it fair for the state to exercise jurisdiction over claims unrelated to the contacts.
6. Specific Jurisdiction

a. Consider only related contacts.  Subjects the person to jurisdiction only for the particular suit.

ii. Milliken v. Meyer

1. Domicile is enough for general personal jurisdiction.

2. Domicile is (1) the home or principal establishment of the person and (2) where they intend to remain indefinitely.

b. Absorbing In Rem Jurisdiction

i. Shaffer v. Heitner

1. Standard of minimum contacts that do not offend traditional notions of fair play and substantial justice presented in International Shoe should apply for in rem jurisdiction.
2. Just because property is in a state, does not mean it is Constitutional to have jurisdiction over the owner of that property.  Stock that resides in the state is not enough.

3. Dismisses type 2 quasi in rem jurisdiction for intangible property, thus overruling this point in Pennoyer. 

a. Type 2 – dispute is about something else and the property is only used to gain jurisdiction over the person.
4. Type 2 quasi in rem jurisdiction over real property may still be valid.

5. Director status of the Delaware Corporation does not give jurisdiction because it is not permitted by statute.  Need both Constitutional and statutory authorization.

6. Basically, property must be related to the case to establish jurisdiction if other contacts are lacking.
7. Overrules Harris v. Balk

ii. Carolina Power v. Uranex

1. People attach property for security and to obtain jurisdiction.

2. The unrelated property was attached in this case for security.  Since there was already jurisdiction in another court, the property was only attached to ensure compensation for damages decided in that court.
c. Specific Jurisdiction: The Modern Cases

i. McGee v. International Life Insurance

1. Facts:  The company contacted the person in the state and made a policy with him when he was in the state.

2. Holding:  Minimum contacts were sufficient for specific personal jurisdiction because the company purposefully availed itself to doing business in the state.

3. Rationale:

a. Even though the original insurer and the respondent didn’t ever have an agent or office in california, the contract (for life insurance) was delivered in the state, the premiums were mailed from there, and the insured was a resident of the state when he died.  This is sufficient for purposes of due process because it established substantial connections in the state

i. (so it didn’t preclude the california court from entering a judgment binding the respondent.. Also appears respondent had sufficient notice and time to prepare for the suit)

b. Doing business in a state meets due process requirements for a foreign corporation because they have substantial contacts in the state

ii. Hanson v. Denckla

1. The policy was established in another state and then the person moved to the state where jurisdiction is being sought.

2. Unilateral movement of a buyer does not confer jurisdiction over the seller.  The seller must purposefully avail themselves to doing business in the state.

iii. World-Wide Volkswagen Corp. v. Woodson

1. Minimum contacts alone are not enough.  Must consider fairness and substantial justice as well.

2. Purposes of minimum contact test

a. Protect defendant from litigating in a distant or unfair state.

b. Limits a states jurisdiction. Sovereignty.

c. Limits plaintiff forum shopping.

3. What are the tests for fairness?

a. Burden on defendant.

b. State’s interest in the claim.

c. Protection of the plaintiff.
d. Procedural Interests in convenient resolution.

e. Substantive interests of several states.

4. Purposeful Availment

a. Test is not forseeability that there will be a contact with a state, but there must be a purposeful action to have a contact with a state.

i. “Reasonable expectation of being haled into the jurisdiction”

b. For specific jurisdiction we must determine if the related contact is sufficient and then if the contact was purposefully availed by the defendant.

i. “unilateral activity of those who claim some relationship w the non-resident defendant cannot satisfy the requirement of contact with the forum state”

5. Stream of Commerce 
a. Not really decided in this case.  Knowing products may end up in a state through the stream of commerce is not enough.  Expectation they will be sold in the state through the stream of commerce may be enough.

iv. Kulko v. Superior Court
1. Assessing Contacts

a. Daughter lives in state.

i. Not sufficient.

b. The couple was married in state, but only remained there for three days.

i. Not sufficient because they never lived there and never maintained their marriage there.

c. Bought one-way ticket for daughter to state.

i. Not sufficient because it was not a purposeful act.  Just gave permission to go.

d. Send child support payments.

i. Not enough because D had no control over where he sent payments.

2. Court examines each contact individually.

3. Same standard as Volkswagen.  Must look at related contacts and determine if they were purposefully availed.

a. Defendant did not purposefully avail himself to the laws and protections of the forum state. He derives no personal or commercial benefit from his child’s presence in CA.  Lack any other relevant contract with the State.

v. Burger King v. Rudzewicz

1. Refinement of test (merged into two parts):

a. Test for minimum contacts

b. Test for fairness and substantial justice

2. Once minimum contacts that were purposefully availed have been determined, and then we will consider fairness.

3. In this case, minimum contacts were established by the franchise contract which had substantial connection with the state (purposeful availment established), but jurisdiction rested on the determination of fairness.  Court found it to be fair because Rudzewicz was aware he may be subject to jurisdiction in FL and it would not disadvantage him to litigate in FL.

vi. Asahi Medal Industry v. Superior Court

1. Suit resulted from an indemnity claim arising out of a suit with jurisdiction in CA.  Original suit was settled.

2. Fairness Analysis

a. Burden on D is too great because they would have to come from Japan to CA.

b. Not a large state interest for CA.  The interests of CA have been settled and this is between two foreign parties.
c. Does not burden P by not allowing jurisdiction in CA since P is a Taiwan company.

d. Jurisdiction was not granted because of fairness.  This was agreed by majority.

3. Minimum Contact Analysis

a. Stream of Commerce Analysis

i. Liberal (4) – placing in stream of commerce was enough for minimum contacts

ii. Conservative (4) – placing in stream of commerce was not enough.  Must purposefully avail itself to the state by specific designing, advertisement, and seeking out customers in state.

iii. Nothing is really decided on this issue.
d. General Jurisdiction

i. Intro

1. General jurisdiction for corporations in state(s) where:

a. The corporation is incorporated

b. The principal place of business

i. “muscle center”

ii. “Nerve center” – administrative headquarters

2. General jurisdiction for individuals:

a. Place of domicile

i. Last place where the person:

1. Lived; and

2. planned to remain indefinitely

ii. see Milliken v. Meyer

b. where the individual has such substantial contacts that it wouldn’t offend notions of fair play and substantial justice to establish jurisdiction

ii. Coastal Video Communications Corp. v. The Staywell Corp.

1. Facts:  Coastal video filed action in Virginia for a declaration that their handbook did not infringe on Krames’ copyrighted handbook that was similar in nature.

a. Coastal video is a Virginia corporation who sells products to companies throughout the US.

b. Krames is a Delaware corporation with its principal place of business in CA.
i. Krames sells it products throughout the US, including VA in the past and presently.  Also sold products to 3 hospitals in VA.

ii. No indication that the disputed handbook was ever sold to the hospitals.  No proof that the handbook was sold in VA, even over the internet.

iii. Krames is qualified to do business in VA and maintains a registered agent in the state.

2. Holding:

a. The court does not have specific personal jurisdiction over defendant because the declaratory judgment does not arise from the sale of the defendant’s publication

b. The court grants the plaintiff’s motion for discovery of information related to general jurisdiction over the defendant.

i. Need continuous, substantial, extensive contacts with the forum state.

iii. Helicopteros

1. The crash that the suit arises out of has no specific contact with Texas.  Must determine if all the companies’ contacts are sufficient for general jurisdiction in Texas.  Helicopter transport services were provided in South America
2. Contacts

a. Negotiation in Houston

i. Not enough, not continuous and systematic

b. Accepted checks from Texas

i. Not enough, out of their control

c. Purchased helicopters and received training in TX.

i. Not enough, not continuous and systematic, buying product in a state is not enough

d. Conclusion:  No purposeful availment.  Contacts were insufficient to support general in personam jurisdiction.
3. Jurisdiction by Necessity

a. Jurisdiction when there is no where else to sue.

b. Not considered by the court.  Court has not determined whether or not this would be Constitutional.

iv. Washington Equipment Manufacturing v. Concrete Placing
1. Contacts

a. The company built a road in the state several years ago.  In doing this, they were required to get permission with the state and register an agent for service of process.

b. D bought a concrete placing machine and concrete paving plant from P.

2. Washington argued that Concrete Placing consented to jurisdiction by obtaining permission to business in the state.

3. The statute did not explicitly state this, so there was no consent and the contacts were not continuous and systematic and not enough.

v. Burnham v. Superior Court

1. Tag Jurisdiction – If you serve a person in a particular forum then the court has jurisdiction in that forum.  This is enough for jurisdiction in Burnham.
2. Reasoning (Scalia + 3)

a. Presence has traditionally been enough, so it should be enough.  International Shoe test is only necessary for defendants who cannot be served in the state.

b. Presence is not required for jurisdiction, but it is enough.

3. Reasoning (Brennan + 3)
a. Tradition means how we have decided things in the past based on fairness.

b. In this case jurisdiction was fair because there were enough minimum contacts.  The service of process was just a contact to be analyzed.

c. Tag jurisdiction was sufficient in this case, but could be unfair in another case.  This creates some uncertainty as to tag jurisdiction.

4. Fraudulent Enticement - Wynam

a. You can not lie to someone and use fraud to get them to come to the state, so you can serve them.  

3. Consent as a Substitute for Power

a. By Appearance

i. You can consent to jurisdiction by filing a general appearance.

ii. If want to challenge personal jurisdiction you file a special appearance in state court.  This does not consent to jurisdiction and prevents you from being served.  In federal court you would file a rule 12(b)(2) motion.

iii. Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee

1. D filed a 12(b)(2) motion to dismiss for lack of personal jurisdiction.  Then D refused to comply with discovery orders that were needed to gain evidence to determine jurisdiction.  Court dismissed motion as a result.
2. D claimed that they did not have to comply with the courts order because the court did not have personal jurisdiction.

3. Court held that by filing the 12(b)(2) motion, D consented to jurisdiction for the purpose of determining jurisdiction.

4. The outcome had to turn out this way or you could never investigate to determine if there is jurisdiction.

5. Seems to be better for people who do not respond at all, since they can use a collateral attack to question jurisdiction after the default judgment has been entered, but they do not get to try the actual suit.

b. By Contract

i. Carnival Cruise Lines v. Shute

1. Can consent be given in advance?  Yes if the forum chosen is fundamentally fair.

2. Forum-selection clauses are valid if the forum would have jurisdiction if suit was brought there and it is fair meaning done in good faith and not discouraging litigation.

4. The Constitutional Requirement of Notice

a. Pennoyer v. Neff under International Shoe
i. Jurisdiction might be found constitutional based on minimum contacts test, but could disallow jurisdiction for insufficient notice.

ii. Should examine power and notice separately.

b. Wuchter v. Pizzutti

i. Consented to jurisdiction by driving in the state.

ii. Statute authorizes the attorney general to be an agent for service of process, but does not require the attorney general to give the defendant notice.  This makes the statute unconstitutional because the defendant might not get the notice.  Must have notice that is expected to work, actual notice may not be enough.

c. Mullane v. Central Hanover Bank & Trust
i. Notice under Due Process Clause requires that:
1. Notice reasonably calculated

2. Under all circumstances

3. To give notice to people

ii. Not required

1. Finding people who are missing or unknown.

2. Attach real property and constructive service is enough.

3. Give notice to people who may have future interests

iii. Required

1. Mail service at minimum because it would be reasonably certain to reach “most” of the people.

a. In this case, notice reasonably certain to reach most of those interested in objecting it likely to safeguard the interests of all, since any objection sustained would inure to the benefit of all.

2. Mail service may not always be enough.  May require personal service if mail service is not reasonably calculated to give notice.

3. Plaintiff is responsible to give notice.

d. Rule 4

i. Summons 4(a) – Must be signed by clerk, list the parties and be served with the compliant 4(c)(1)

ii. Service

1. Who – Must not be the party and be over 18 years old.

2. How

a. Default is personal service

b. Can leave copy at the individual’s dwelling house or usual place of abode with a person of suitable age and discretion or residing therein.

c. By law of the state where the District Court is located or the service is affected.

d. Leave with authorized agent.

iii. Waiver

1. Allows mail service if person returns an acknowledgment.

2. Gives defendant extra time to answer the complaint.  60 instead of 20 days.  Effective when summons is mailed.

3. If defendant does not waive service then he must bear the cost of the personal service.
4. Waiver of service does not waive objection to venue or jurisdiction

iv. Timing – service must be made 120 days after filing complaint

v. Special Situations

1. Foreign Parties – Hague Convention (serve it to a person who will serve it on the defendant pursuant to their rules.

2. Infants and incompetents – must follow state law, serve the “Next Friend” (person responsible for incompetent)

3. Corporation – serve officer or authorized agent

4. Government – serve US district attorney in the region. 
5. Self-Imposed Restraints on Jurisdictional Power: Long-Arm Statutes, Venue, and Discretionary Refusal of Jurisdiction

a. Long-Arm Statutes as a Restraint on Jurisdiction

i. Jurisdiction must be constitutionally permissible and authorized by statute.

ii. Statutes authorizing courts to reach beyond their borders became known as long-arm statutes

1. It is not enough that a defendant has a contact with the state that is sufficient under the Due Process Clause to allow the state to exert jurisdiction over him; state must have a statute that authorizes the court to exercise that jurisdiction.

2. The 14th amendment does not actually confer jurisdiction on courts; it sets limits on the exercise of jurisdiction.

3. Two requirements must be met before the court can proceed to adjudicate the defendant’s rights:

a. Court must be authorized to exercise jurisdiction by statute; and

b. It must be constitutionally permissible under due process analysis to exercise that statutory authority

i. Some relations that satisfy the due process requirement:

1. domicile in a state;

2. continuous and substantial contacts with it;

3. minimum contacts that give rise to a claim; and

4. service of process on an individual in the forum state

iii. Gibbons v. Brown

1. The long-arm statute requires a substantial and not isolated activity, so the contacts may have been constitutionally permissible, but jurisdiction was not permitted by statute.
a. Previously bringing suit in the forum state, even related to the current suit, does not necessarily subject one to jurisdiction in the state for the purpose of defending a suit in this case

b. Long-arm statute requires substantial and not isolated activity within the state

i. In some cases, but not this one, bringing suit in the state may fulfill this requirement.

1. given the length of time between the suits and the defendant in the previous suit not being named in this suit, there is no jurisdiction

iv. Rule 4(k) – Territorial Limits of Effective Service (p. 18 of Fed. R. Civ. P. book)
1. For federal court use the state long-arm statute.

2. P sues D1 and D1 sues D2 over same action.

a. If D2 is within 100 miles of the place where the summons was issued then D2 can be brought into jurisdiction. – “100-mile bulge”
3. If not subject to jurisdiction in any state, then the person is subject to jurisdiction in any federal court that is constitutionally permissible.

b. Venue as a Further Localizing Principle

i. Venue is not jurisdiction.  It can be waived.  Have to determine jurisdiction before determining venue.   If you’re tagged in a jurisdiction you may have jurisdiction, but not necessarily venue.

ii. State Court Analysis

1. Where defendant lives or does business

2. Where the events occurred

3. Where the evidence is located

4. Where the plaintiff lives

5. Organized into districts, so venue could be in more than one court.

6. Local Action – have to bring suit where property is actually located.  See Livingston v. Jefferson.

a. Livingston v. Jefferson

i. Facts

1. Livingston sues Jefferson for trespass to land located in Louisiana.

2. Jefferson was a resident of Virginia and not subject to jurisdiction elsewhere, but it was a local action

3. Livingston had no remedy to sue

ii. Outcome

1. Rule has been changed that there will always be a place to sue someone

iii. Federal Court § 1391

1. (a) & (b) – Individuals

a. If all D’s reside in the same state, then venue is proper in any district where one of the D’s resides.

b. If all D’s do not reside in the same state, then venue is proper where the actions occurred.

c. If there is no place where venue is proper, any court that has personal jurisdiction over the defendant has venue.

d. (a) is for diversity cases and (b) is federal question

2. (c) – Corporations

a. Venue is wherever the corporation is subject to personal jurisdiction.

3. (d) – Aliens (Individual and Corporations)

a. Subject in any district in US where personal jurisdiction could be found.

4. (e) – Suits against the Government

a. Where plaintiff resides or substantial amount of the actions occurred.

iv. Dee-K Enterprises, Inc. v. Heveafil Sdm. Bhd.

1. Clayton Act – prohibits behavior that might be perfectly legal in the place that it occurs, but is illegal under US law
a. Allows for world-wide service of process.

b. Section 12 of the Clayton Act lays venue in any district where the defendant is “found” or “transacts business”

2. §1391(d) eliminates any venue impediments to suit in this district with respect to foreign defendants because they, as aliens, may be sued in any federal judicial district

3. The American defendants may be sued in any district where one of them may be found, as pursuant to §1391(b)(3).  It is unclear whether venue is proper under this section in the Eastern District of VA. 

a. Plaintiffs must show that venue in this district is proper of the action may be transferred to the Western District of VA, where its known to be proper.

v. Ferens

1. Holding: Regardless of who initiates the transfer, §1404 allows the transfer for convenience and requires the transferee forum to apply the law of the transferor court.

2. Rationale: Whether the defendant requests transfer or not does not affect the plaintiff's advantage

a. In one case, though, the defendant at least has a convenient forum
b. 1404 is about convenience, not the benefits of substantive law so Ferens gets the state law advantages that he wants

c. Declining Jurisdiction: Transfer and Forum Non Conveniens

i. Transfer

1. Appropriate forum must be in the US.

2. § 1404 - § 1404(a) allows transfer based on convenience of parties and witnesses.  Choice of law rules remain the same

3. § 1406 – like § 1404, but provides transfer to a court with jurisdiction and venue when jurisdiction and venue are not proper in the current court.  Does not require re-filing.

4. § 1631 – same as § 1406, but for subject matter jurisdiction

5. § 1407 – multi-jurisdictional litigation can be moved to one jurisdiction for discovery.  Moved back for trial. 

ii. Forum Non Conveniens

1. Appropriate forum in not in US.  Dismisses the case.
2. Piper Aircraft v. Reyno - Analysis

a. Private Interest Factors – how it affects litigates

i. Access to sources of proof

ii. Notice/subpoenas

iii. Cost to witnesses

b. Public Interest Factors – how it affects government

i. Court congestion/jury duty

ii. Local interest in deciding local controversies

iii. Applicable law, easier for court to apply its own law.

c. If there is no remedy in the appropriate forum then court cannot reject jurisdiction and venue, but if it is only less favorable law then it can.
d. PA more convenient for Piper (defendant) because:

i. Its where their place of business is

ii. It has jurisdiction

iii. Closer to britain than CA

iv. PA judges more able to apply PA law than CA judges

3. Gulf Oil Corp. v. Gilbert

a. Court stated that a plaintiff’s choice of forum should rarely be disturbed

i. Depends on private and public factors

Subject Matter Jurisdiction
1. The Idea and Structure of Subject Matter Jurisdiction

a. Federal courts are courts of limited subject matter jurisdiction.

b. Need Constitutional and statutory authorization for subject matter jurisdiction.

c. Federal court jurisdiction is Constitutionally permissible if:

i. All cases arising under federal law (Federal Question) (Most important)

ii. Ambassador cases

iii. Admiralty cases

iv. US is a party

v. State vs. State

vi. State vs. Citizen of another state

vii. Citizen vs. Citizen of another state (Diversity) (Second Most)

viii. Land Grants

ix. Alienage: Foreign country person is a party (Third Most)

2. Federal Question Jurisdiction

a. For federal question jurisdiction you need Constitutional and statutory authorization.

b. The Constitution allows federal question jurisdiction for cases “arising under” federal law.  This is interpreted to be very broad.
c. Cases arising under federal law can also be brought in state court – known as concurrent jurisdiction.

d. Statutory authorization is under 28 USC § 1331 – uses the same language as the Constitution (“arising under” federal law), but is interpreted less broadly.

e. Well-pleaded Complaint Rule:  Louisville & Nashville Railroad v. Mottley

i. Facts :

1. Mottley received a settlement for a lifetime railroad pass as damages for injuries caused by the railroad.

2. Railroad stopped honoring the Mottley’s pass because Congress passed an act outlawing lifetime railroad passes.

ii. Issues:

1. State Law Issue:

a. Breach of Contract (Offense)

2. Federal Law Issue:

a. Act of Congress outlawing free passes (Defense)

iii. Holding: The court holds that the claim does not warrant federal question jurisdiction.  Although federal law would be a defense for the state law claim, it is not considered when determining federal question.  Original cause of action has to arise under the Constitution.
iv. Rationale:

1. The federal law question must be present in the “well-pleaded complaint.”  The “well-pleaded complaint” is the minimal complaint that has all of the elements of the cause of action.

2. Since the federal question would not have been present in the “well-pleaded complaint,” there is no federal question jurisdiction.

v. Well-Pleaded Complaint Rule: For federal question jurisdiction to exist, the hypothetical “well-pleaded complaint,” which contains everything the plaintiff must plead and nothing else, must raise the federal issue.
f. Declaratory judgment
i. The potential defendant brings the suit against the potential plaintiff.  The person bringing the suit is not seeking damages and is only seeking a ruling that they are not liable for damages.

ii. Although federal courts can hear these cases, this does not expand federal question jurisdiction.  A federal question would have to be present in the cause of action for there to be federal question.

iii. § 2201: This allows a potential defendant to sue for declaratory relief “in a case of actual controversy.” The potential defendant is then the declaratory plaintiff, and the potential plaintiff is the declaratory defendant.

iv. Skelly Oil v. Phillips Petroleum Co. (U.S. 1950)

1. § 2201 does not provide a way to evade the well-pleaded complaint rule.

2. The well-pleaded complaint rule should apply to the hypothetical complaint that the declaratory defendant would have filed
g. Circumstances where federal law incorporates state law:

i. 4(k)(1) – state long-arm statute is used.

ii. 4(e)(1) - Service of process is valid if state validates it.

iii. Gambling laws have federal offenses that incorporate state law

h. Circumstances where state law incorporates federal law:
i. Smith v. Kansas City Title & Trust

1. State law prohibited investing in illegal securities based on federal laws.

2. The securities invested in were issued by a federal agency.

3. The plaintiff is claiming that the statute authorizing the federal agency is unconstitutional and thus the state law is unconstitutional, so this is an offensive move making federal question jurisdiction appropriate.

ii. Merrell Dow

1. Congress can create an obligation without creating a cause of action.  Congress did not want a cause of action for the obligation in this case.

2. If state law allows a cause of action for the obligation then the state is allowing circumscription of congressional intent.

3. Nothing stopping them from bringing the claim in state court.  The cause of action was not dependent on federal law.

4. This is different from Smith because it is clear congress did not intend a cause of action in this case and it was not clear in Smith.

5. If Congress intended not to create a cause of action

a. No federal question jurisdiction (Merrell Dow)

6. Otherwise

a. Federal question jurisdiction (Smith)

7. § 1983 – Allows you to sue for protection of your constitutional rights.

3. Diversity Jurisdiction

a. § 1332 is the statute authorizing diversity jurisdiction.

b. Mas v. Perry

i. Perry is a citizen of Louisiana.
ii. Mr. Mas is citizen of France and Mrs. Mas is a citizen of Mississippi, although they lived in Louisiana for some time.  Since they did not intend to remain there indefinitely, they were not domiciled in Louisiana.  Diversity existed in this case.

c. Strawbridge – Diversity must be complete for all parties
i. (although Congress authorizes federal jurisdiction when there’s minimal diversity… courts haven’t extended it this far)
d.  Citizenship:

i. Citizenship is in what state the person is domiciled.

1. Domicile:

a. Where one lives, and

b. Where they intend to remain indefinitely

ii. Citizenship is determined at the time the cause of action is filed and not the time of the incident or after the complaint has been filed.

iii. If a US citizen is domiciled in a foreign country, then there is never diversity because the person is not a citizen of any state.  A foreign citizen always is subject to diversity.

1. A US citizen domiciled abroad does not get alienage diversity

iv. A wife does not necessarily have the same domicile as her husband, although this was the case at one time.

e.  Burden:
i. The burden is on the party asserting diversity jurisdiction.

f. Alienage Jurisdiction

i. A person from a foreign country is subject to or can invoke diversity jurisdiction against a citizen of the US.

ii. However, a foreigner cannot sue another foreigner in diversity in the United States.

g. Note 5(d)

i. CA & Mexico ( Sues ( NY & Japan

1. Fine under diversity.

ii. CA & Mexico ( Sues ( NY

1. Fine.

iii. CA ( Sues ( NY & Japan

1. Fine.

iv. CA & Mexico ( Sues ( Japan

1. Invalid under diversity because §1332(a) does not allow a foreigner to sue a foreigner under diversity.

2. § 1332(a)(3) allows joining foreign parties if diversity already exists with US parties.

h. Corporations

i. Two citizenships 

1. Where they are incorporated

2. Where there principal place of business is

a. Nerve test – where the main executive and administrative functions.  Corporate hierarchy.

b. Muscle test – where most of the actual business takes place.  Lower end.

i. Unincorporated Associations

i. Citizenship of all of its members

1. example: MLB is a citizen of 17 states. 

j. Collusive Joinder

i. Rose v. Giamatti – Rose wants this suit in state court, so he joins MLB to prevent diversity.  Giamatti was a citizen of NY.  Court found that MLB was collusively joined only to defeat diversity.

k. Domestic Relations & Probate

i. There is no diversity jurisdiction for these cases.

ii. Reason – we have special courts for these and they don’t want to take up the federal court time with these suits.

l. Saadeh v. Farouki

i. Amendment to §1332(a) – if an alien is a  permanent resident (alien) of a state then they are considered a citizen of the state they reside.

1. Meant to avoid diversity when an alien permanently residing in a state sues a citizen of the state or vice versa.  Meant to reduce diversity jurisdiction.

ii.  In this case it seems to be expanding jurisdiction.  
1. Facts:  Greek citizen suing a Jordanian citizen that permanently resides in Maryland.  If Jordanian citizen is considered a Maryland citizen then there would be diversity.

iii. Finding/Holding:  The court finds there is not diversity because the statute read literally did not follow the legislative intent and, if jurisdiction is granted, this might be against the diversity clause in the Constitution.

iv. Extras: 

1. When faced with constitutional questions courts try to read statutes to avoid constitutional controversies.

v. Rationale: 

1. Court considered jurisdiction on its own because it is supposed to for subject matter jurisdiction.  See Capron v. Van Noorden.

2. Jurisdiction depends on the parties' citizenships at the start of the lawsuit

a. So if the citizenship changes in the middle of the lawsuit, it doesn’t count towards or against jurisdiction

m. Amount in Controversy

i. Must plead more than $75,000 in damages.  > $75,000

ii. Must be in good faith.

iii. To defeat diversity on the amount you must prove with legal certainty that the damages are <= $75,000.

1. In the Mas case, diversity required $10,000 in damages and Mas received $5,000 and Mrs. Mas got $15,000.   Although Mas got less than the requirement this does not defeat diversity because he pleaded more and can recover what the court found.

iv. Aggregation – Each person must be over the legal limit or the people must be considered as a single injury.  
1. Damage to house and man and wife suing, you can aggregate.  
2. Get in auto accident and man has injury and woman has injury.  Cannot aggregate because two separate injuries.  In this case each injury must be over $75,000.  Must have an inseparable right to the injury.

3. You can aggregate damages for multiple claims for yourself against the person (60000 claim + 20000 claim is ok), just not claims from different parties.

4. The $75,000 damages must be that high for each defendant.

4. Supplemental Jurisdiction

a. Once you have a federal question claim, you can add a state law claim.
b. Terminology

i. Pendant

1. Same plaintiff brings federal and state claim against the same defendant

ii. Ancillary

1. The plaintiff sues the defendant and then the defendant sues someone else.

2. P sues D, D sue X

3. P sues D, D sues P (counter-claim)

4. P sues D1 and D2, D1 sues D2 (cross-claim)

5. Pendant party - P sues D1 in federal court and D1 brings D2 into the suit or P brings D2 into the suit. (Third Party)
c. Aldinger

i. Plaintiff sues one defendant on a federal claim and another on a state claim, but there’s a common nucleus of operative fact

ii. Court says there’s no jurisdiction over the state claim defendant

1. Both claims could be brought in state court

d. United Mine Workers v. Gibbs

i. Two claims were brought:

1. One federal law claim under § 303 of Federal Labor Relations Management Act.

2. One state law conspiracy claim.

ii. The court found that there was supplemental jurisdiction over the state law claim.  The plaintiff won on the state claim and lost on the federal claim and this result is ok.

iii. Tests Applied

1. Constitutional Test:

a. Supplemental jurisdiction has Constitutional authority if the federal claim and state claim derive from a common nucleus of operative facts.

b. The Constitutional test is broad.

2. Common Law Test

a. Does not go to the full extent of the Constitution.

b. If the state claim predominates over the federal claim then the judge has discretion to dismiss it.

c. In determining supplemental jurisdiction the judge considers:

i. Whether the evidence between the claims is linked.

ii. Whether the damages are similar.

iii. Whether there would be jury confusion from the differing laws or if it is a complex issue of state law that state courts should decide.
d. If the federal claim is dismissed before trial then the state claim is also dismissed.

e. Finley

i. P brought exclusively federal claim against D1 and a state claim against D2.  The claims arose out of the same nucleus of operative facts.  Court ruled that the federal claim had to be brought in federal court and the state claim had to be settled in a separate state suit.

ii. Overturned by § 1367.

f. Owen

i. Kroger (Iowa) sues OPPD (Nebraska) in federal court in diversity.  OPPD (Nebraska) sues Owen (Iowa).  Kroger thought they better sue Owen also, so they file a claim against them.  

1. Owen challenged jurisdiction during trial. See Capron v. Van Noorden

a. Stated that one should/needs to challenge jurisdiction as soon as one realizes there’s a problem.

ii. The court found that you cannot use pendant party jurisdiction to get around the diversity requirement.  Don’t want plaintiff to sue one party in diversity and then that party bringing in another party and then the plaintiff sues the other party which would have defeated diversity if they had been sued initially.
g. § 1367

i. (a) – allow jurisdiction to maximum constitutional extent

1. Common nucleus of operative facts

ii. (b) – codifies the Owen case.  Prevents supplemental jurisdiction where the federal jurisdiction is based on § 1332 (diversity) and then the plaintiff sues another party that would invalidate diversity.  Would this get around § 1332 complete diversity requirement?  If yes then supplemental jurisdiction should not be allowed.  Only required if persons made parties are sued by the plaintiff.  If the non-diverse person is brought into the suit by defendant and not sued by the plaintiff, then jurisdiction is allowed.

1. Rule – There is no supplemental jurisdiction if

a. New Party added under FRCP 14, 19, 20, or 24

b. Sued By Plaintiff

c. Could not have been initially named by plaintiff because we would have had only state claims without complete diversity.

iii. (c) – codified things discussed in Gibbs.  Can decline supplemental jurisdiction if: (just sends the state claim back)

1. Claim involves a novel (new and undecided) or complex issue of state law

2. The state claim substantially dominates

a. Proof, damages, evidence

3. The federal claim(s) have been dismissed

4. Exceptional circumstance (catchall of any reason not thought of where the federal court should not hear the case)

5. These factors are decided through the discretion of the judge and can only reverse for abuse of discretion.

iv. (d) – tolling provision.  Tolls claims for period of filing plus 30 days.  If you just make the statute of limitations and time passes before the state claim and the statute of limitations runs out before the claim is remanded.  You have the remainder of the statute of limitations plus 30 days to re-file.  Unless state law allows for a longer period of time.      

h. Free

i. Under § 1367(b) – Rule 23 (for class actions) was not included
ii. Clark:

1. Named plaintiff has diversity if the amount in controversy requirement is met, but the rest of the class does not meet requirements then there would not be diversity.

2. All plaintiffs must meet the jurisdictional amount independently

iii. Zahn – required each member to be diverse for class actions and did not allow supplemental jurisdiction for the rest of the members.

1. Under the literal reading of the statute there would be supplemental jurisdiction for the remaining class members because Rule 23 was not listed under § 1367(b).

2. However, Zahn had been well-established law and the legislature did not say it meant to overrule Zahn and the omission of Rule 23 was a mistake.

3. The court held that Zahn was overruled because the statute should be read literally because the result would not be absurd.

4. Other courts have gone the other way and read Zahn into the statute.  The Supreme Court has not decided this issue.

iv. Exxon

1. Holding:

a. At least one named plaintiff in a class action satisfies the amount-in-controversy requirement, then §1367 authorizes supplemental jurisdiction over the claims of other plaintiffs in the same case or controversy, even if those claims are under the amount required by diversity jurisdiction

b. §1367 by its plain text overruled Clark and Zahn and authorized jurisdiction over all claims by diverse parties arising out of the same case or controversy
5. Removal
a. Plaintiff can file in federal court from the start or defendant can remove to federal court, so either party can cause the suit to be in federal court.

b. § 1441 (a) – can remove to federal court if the original well-pleaded complaint could have been filed in federal court.

c. § 1441 (b) – The defendant cannot remove the suit if the suit could have originally been in federal court because of diversity, but is filed in the state where the defendant has citizenship.  
i. Reason: the suit is in the person’s state, so there should be no fairness questions adverse to them.

d. § 1441 (c) – Relates removal to supplemental jurisdiction.  Might remove a case in state court to federal court as a part of supplemental jurisdiction. (State non-diverse claim combined with federal claim)   If the state claim arises out of the same nucleus of operative facts as the federal claim, then both claims can be removed to federal court.

e. § 1441 (d) – if a defendant of a state court claim is a foreign state they can remove the case to federal court.

f. § 1441 (f) – it does not matter if jurisdiction was originally valid in state court.  If jurisdiction was not proper in the state court it can still be removed to federal court.  Deals with exclusively federal claims brought in a state court.

g. § 1445 – some claims are not removable.

h. § 1446 (a) – if you want to remove the case you file a notice of removal in the federal court you want to remove to and state a short and plain statement on your grounds for removal.

i. § 1446 (b) – have 30 days after receipt of summons and complaint to file for removal or 30 days from receipt of an amended complaint (if the amendment introduces new grounds that would allow removal).  Removal based on diversity is never allowed one year after a suit is filed.

j. § 1446 (d) – defendant is required to send the papers to state court and other parties.  The state court must stop proceedings while the federal court determines if removal is proper.

k. § 1447 (c) – can file a motion to remand after removal has been filed.  Court may remand if it has jurisdiction.  For example, if diversity exists and federal court jurisdiction would have been proper, but the claim is filed in state court where the defendant lives, so removal would not be proper under § 1441(b). 

l. § 1447 (d) – a motion to remand is not appealable.

m. Caterpillar Inc. v. Lewis
i. Facts:

1. Lewis = Ky sues Caterpillar = Del. & Ill. and Whayne = Ky.

2. Liberty Mutual (Ma.) subrogates claim and comes in as a plaintiff.

3. Whayne and Lewis settle, so there is complete diversity between Lewis and Caterpillar.  Caterpillar removes case to federal court.  However, it should not have been removed because Liberty Mutual still has a claim against Whayne and Whayne being in the suit defeats diversity jurisdiction.

4. Liberty Mutual and Whayne settle before the case goes to trial.  This completes diversity. Judgment is found for defendant and P’s appeal because of the improper removal.

ii. Holding: The Supreme Court holds that the judge should have remanded at the time, but because jurisdiction became proper by the trial and judgment of the case, then jurisdiction is proper.

iii. Rationale:

1. It would not be cost effective to retry the entire case.  Jurisdiction was proper at the end and the decision of the case is valid.  Alls well that ends well.

2. Caterpillar could not have removed after the settlement between Liberty Mutual and Whayne because the one year requirement of § 1446 (b) would have expired.

n. Caterpillar, Inc. v. Williams

i. Collective bargaining agreements are governed by federal law

ii. Plaintiff is the master of his or her claim. Exception is the "doctrine of complete pre-emption" - if federal law completely preempts state law, it would be a federal law because the courts would re-interpret the "well-pleaded complaint".

iii. Holding: Defendant can't remove on basis of a federal law defense.  Plaintiffs’ claims do not arise under federal law and therefore may not be removed to federal court.

Pleading
We need pleading to give notice to people about the claim (stating the relevant facts), weed out frivolous claims, narrow down or identify issues, separating legal and factual disputes.

6. Common law pleading was different for the two court systems.

a. Courts of law

i. Required the plaintiff to choose a writ or form of action to sue under.  The plaintiff had to choose the specific offense and the procedure associated with that offense.

b. Courts of Equity

i. The equity courts had lessened pleading rules.  There was a large amount of pleading  needed to narrow the case.

7. Reform

a. Initially. The states essentially adopted the British system, but all common law courts were merged into one. Some states had no equity courts, while others had a separate Chancery court.

b. Field Code of 1848

i. Abolished the forms of action and created just one cause of action.

c. Rules Enabling Act of 1938. Gave Supreme Court power to transmit Federal Rules of Civil Procedure, leading to merger of law and equity and adoption of a regime of “notice pleading.”
d. Federal Rules of Civil Procedure

i. Abolished the forms of actions and creates one kind of cause of action.

ii. A more streamlined approach.  More flexible and allowed a broad pleading while the Field Code still required more narrowing down.  Discovery was needed before the case was narrowed down.
8. Burdens of Proof: Types

a. Burden of pleading

i. Party with burden must plead the issue.

ii. Plaintiff’s failure to do so renders complaint subject to dismissal if not amended.

iii. Defendant’s failure to do so concedes relevant point if not amended.

b. Burden of production

i. Party with burden must produce enough evidence on issue to entitle jury to rule for it.

c. Burden of persuasion

i. Party with burden must actually persuade decision maker that legal standard is met.

ii. Typically “preponderance of evidence” is standard in civil litigation, so burden acts as a “tie-breaker.”
9. Modern Pleading

a. Rule 8
i. (a) has 3 requirements

1. Short & plain statement of jurisdiction

2. Short & plain statement of claim

3. Demand for relief.

ii. (b) – introduces defenses

iii. (c) – discusses affirmative defenses

iv. (e)

1. (1) - requires a pleading to be simple, concise & direct

2. (2) – allows claims to be brought alternatively

a. Can bring action under one claim or another

3. Can bring multiple defenses.  Can plead inconsistently.  “I didn’t kill him, but if I did it was in self-defense.

4. Alternative defenses are not usually used in jury trials because juries are thought not to like inconsistencies. 

b. Minimum pleading requirements;

i. American Nurses

1. Facts:

a. Nurses were arguing that the pay scale for nurses was less than jobs predominantly held by men.

b. Comparable worth – equal pay for comparable work.  You should be getting paid for what you are doing, not because you are in a predominantly male or female job.

i. Posner says it is not illegal to pay people differently even though they have comparable worth.  This is not discrimination because market value and demand could cause the disparity.  If the difference is based on discrimination, however, it is illegal.

2. Rationale: 

a. Conley v. Gibson – do not dismiss unless beyond doubt that there are no facts that could bring relief.

i. “A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.”
b. If you say what you’re suing for and do not state anything that would be contrary to the law, then it should not be dismissed.

c. It is possible to plead yourself out of court.  You can put more in a complaint if you want, but may show that you do not have a ground for relief and cannot establish a claim.  

d. If you have a valid claim and invalid claim together, the invalid claim should be dismissed, but the valid claim should remain.

e. Once you state all of the elements of the claim, then that should be enough to survive the pleading stage, unless more facts are introduced that negate one of the elements as a matter of law.

f. Here, the comparative work theory does not work, but if you look at certain sentences it is possible they are alleging sex segregation or intentional discrimination.  There is enough to suggest these claims may be able to go forward, so they can survive.

g. The standards of pleading are very low.  You just have to say you suffered an injury and not have all the details about it.  The reasons are that you may need discovery to determine if what happened is actually wrong.

10. Special Claims: Requiring and Forbidding Specificity in Pleading

a. Stradford

i. Facts: 

1. Lapsed insurance.  Starts paying premiums again and is reinstated. Files a claim less than 10 days after he is reinstated.

ii. Analysis:

1. Rule 9(b) - all averments of fraud or mistake, the circumstances alleging these must be given in particularity

2. Stradford says they didn’t allege when the fraud occurred.
3. Insurance company didn’t give a specific time when the fraud occurred, which means that they didn’t reach the requirements of Rule 9(b)                                                    

a. You cant just smell a rat, you have to produce a rat.  Usually this is done during discovery but this rule requires it to be done before discovery.

iii. Holding: Leave to amend granted

iv. Extras:

1. Rule 9(b)- why is it required for fraud?
a. It gives the plaintiff notice of which part of his statement is alleged false

b. It limits fishing expeditions by the defense to figure out whether they've been defrauded OR

c. (argument against rule 9(b)) - The main element of fraud is concealment which is probably why we should allow discovery before dismissing a fraud case based on lack of evidence

11. Heightened Pleading; 
a. Leatherman

i. Facts:

1. Cause of action was under 42 U.S.C. § 1983 for violations of the Constitution under “color of law.”

2. The defendant is a municipality (police department)

3. The complaint alleges that the police officers were not adequately trained.  This is an alternative theory because they could not sue the municipality for the direct cause of action (officers went into house and killed dogs)

ii. Procedure:

1. The 5th Circuit dismissed the complaint because it did not meet a “heightened pleading standard.”  The court required more facts to support the allegation and mention of what was inadequate about the training.

a. IOW, Found that heightened pleading was required to overcome immunity, because such a pleading standard would meet substantive law’s goal of saving municipalities from expensive litigation.
iii. Holding:

1. Supreme Court holds that the heightened pleading standard is not necessary for this cause of action.  Rule 9(b) requires heightened pleading for averments of mistake and fraud.  This cause of action is not listed, so it is assumed it was purposely left out.

a. Courts cannot require heightened pleading. The degree of specificity does not ordinarily vary by statute
2. Therefore, heightened pleading is not required in this case and only a simple and plain statement required by Rule 8 is needed.

12. Burden of Pleading; 
a. Gomez v. Toledo

i. Facts: 

1. Cause of action is under 42 U.S.C. § 1983.

2. Gomez is suing because he was fired without being given a hearing.  He claims this was in violation of the due process clause.

ii. Issue:

1. The element at issue is whether or not the official acted in good faith.

2. IOW, must plaintiff plead bad faith, or must the defendant plead good faith?

iii. Holding: 

1. Court holds that the plaintiff does not have to allege that the defendant acted in bad faith.  Burden of pleading is on the defendant

a. Reasons

i. Element is not listed in the statute

ii. Court has historically described it as a defense.

iii. Relevant evidence is in control of defendant.
2. The statute does not specifically have a requirement of good faith.  The common law introduced the bad faith requirement.  The statute only has a set number of elements and these are the only elements that need to be alleged in the pleading.

iv. Rationale/Extras:

1. Additional point not in case: The probability of who is right is also considered.

v. Rehnquist concurrence – the burden of pleading may be on the defendant, but the leaves open the question of who has the burden of persuasion (burden of proof). 

13. Responding to the Complaint
a. D’s Options

i. First option is to question jurisdiction and venue.  12(b)(1)-12(5)

ii. Even if this happened it is not illegal. 12(b)(6) – 12(c)

iii. “What?” don’t understand the complaint? 12(e)

iv. The complaint is not true. Denial/Answer

v. True, but not.  Affirmative defenses 8(c)

vi. If anyone was responsible it was someone else. Third Party Complaint

vii. I have a complaint, also.  Counter-Claim

b. Pre-Answer Motion

i. Rule 12

1. A – 20 days to file an answer; 60 days if waive personal service and use mail service.  By filing a Rule 12 motion it extends the time for the answer. You have 10 days from notice of the court’s action on the Rule 12 motion or 10 days from receipt of the more definite statement of the claim.

2. B – complaint is not valid for certain reasons

a. (1) - Subject matter jurisdiction

b. (2) - Personal jurisdiction

c. (3) - Venue

d. (4) - Process

e. (5) - Service of process

f. (6) - Failure to state a claim

g. (7) - Failure to join an essential party; Rule 19

3. C – Judgment on the pleadings.  Same as 12(b)(6) except for the time of filing.  12(b) motions must be filed before the answer all at the same time.  You can file a 12(c) motion later on if you did not file a 12(b)(6) motion at the same time.  12(c) is filed after the answer (after the pleadings have closed).

4. D – Preliminary hearings.

5. E – Motion for a more definite statement.  

6. F – Motion to strike.  Court can strike anything from a pleading if it is redundant, immaterial, impertinent, or scandalous.

7. G – Consolidation of defenses in motions.

a. All motions then available must be made at once.

b. Rule 12(h)(2) provides limited exceptions for Rule 12(b)(6) (which can be raised again as 12(c)) and indispensable parties under Rule 12(b)(7).

c. Therefore, failure to make a Rule 12(b)(2-5) motion with another Rule 12(b) motion forfeits the motion not filed.

d. Technically, Rule 12(b)(1) motions must be filed with Rule 12(b)(2-5) motions, but under Rule 12(h)(3), party can offer a “suggestion” of a lack of subject matter jurisdiction.
8. Can bring 12(b) motions with your answer even if you do not file them before.  Once the answer is filed you will lose your right to file the motions and lose the substance of 12(b)(2) – 12(b)(5) motions because you have consented to personal jurisdiction and venue.

c. Answer

i. Denials

1. Denies the allegations.  They are untrue.

ii. Affirmative Defenses

1. An affirmative defense says the even if the facts are true and even if the facts represent a cause of action, I am not liable for the cause of action.  Confession and avoidance. 
d. Amendments
i. Beeck v. Aquaslide N’ Dive Corp.

1. Facts:

a. Beeck is injured on slide.

b. Several insurance companies look at the slide and determine it is the Aquaslide product.  Aquaslide admits that it is their product in the answer.

c. The owner later goes to inspect the slide and finds out that it was not an Aquaslide product, so they want to amend their answer.

d. Beeck does not want this to happen because the statute of limitations has run and they do not know the manufacturer of the slide.

2. Analysis:

a. When considering if an amendment is allowed:

i. Bad Faith

1. Court says there is not bad faith because they really did think it was their slide and only later realized it was not.

2. Having the insurance companies examine the slide was diligent in trying to determine if they manufactured the slide.

ii. Prejudice

1. There is no prejudice because they could still try to determine it was an Aquaslide product and argue the issue.

2. Also, there are other possible remedies.

3. Both parties should bear the mistake. 

3. Holding: 

a. The court allows the amendment and Aquaslide wins the case on summary judgment because Court does not believe this would unduly prejudice the plaintiffs because it seems like aquaslide did not make this mistake on purpose.

4. Extras:

a. After this case, Beeck sues Aquaslide for reckless misrepresentation because they knew there were counterfeit slides on the market and did not address this in their original answer which caused the Beecks to miss their chance to sue the actual manufacturer of the slide.  Court upheld recovery.
ii. Rule 15: Amended Pleadings
1. 15(a) – One free amendment before a responsive pleading is served or within 20 days if no responsive pleading is required. (you can make a change until the party files an answer or 20 days after a non-responsive pleading)  Can amend a pleading at anytime if justice so requires.

a. At other times, party must seek leave of court or written consent of adverse party. Leave “shall be freely given when justice so requires,” but in extreme cases (Aquaslide (8th Cir. 1977)) parties may be unable to deny liability.
2. 15(b) – to conform to evidence:

a. Issues tried by express or implied consent shall be treated as if raised in the pleadings.

b. On objection to evidence as outside pleadings, court shall “freely” give leave to amend pleadings when presentation of the merits would be advanced and there would be no prejudice to the objecting party
iii. Rule 15: Relation Back

1. Relation Back - you can amend your complaint to add a claim where the statute of limitations has run.  You would otherwise not be able to bring the claim as a separate complaint because the statute of limitations has expired.  The new claim gets the same filing date as the original complaint before the statute of limitations has run.

2. Rule 15 (c)(1) – relation back is allowed if state law allows it.
3. Rule 15 (c)(2) – allows relation back if the claim arises out of the same transaction or occurrence.

4. Rule 15 (c)(3) – relation back is allowed if the wrong defendant is named if Rule 15 (c)(2) is satisfied, the actual defendant has enough notice to avoid prejudice, and the actual defendant knew or should have known the suit was meant to be against him or her.

iv. Moore v. Baker

1. Facts:

a. Initial theory of the complaint is that the informed consent law was violated.

b. The plaintiff adds a malpractice claim after the statute of limitations had run.

2. Analysis:

a. In Azarbal, the opposite happened.  The informed consent was brought after the malpractice claim and was allowed.

i. In this case, the court does not allow the amendment because the doctor was not given notice of the malpractice claim.

b. In Azarbal, the first claim was a general claim and the second was a more technical claim, so notice was given.

i. In this case, the first claim was the technical claim, so the defendant was not given notice of the general claim.

c. The court does not just look at whether the claims arise out of the same occurrence or transaction; it adds notice on top of transaction.

i. It is not clear whether transaction arises out of the exact same events or the entire relationship between the parties.

d. Holding:  

i. Court concludes that they cant amend because the consent occurred before the surgery and the malpractice occurred during or after the surgery, therefore  the consent claim did not provide notice that there may be a malpractice claim
v. Bonerb v. Richard J. Caron Foundation

1. Facts:

a. Bonerb was injured while playing basketball as part of a mandatory treatment.

b. The first claim is a negligence claim for improperly maintaining the basketball court.

c. The statute of limitations runs out and then the plaintiff adds a malpractice claim.

2. Analysis/Rationale:

a. The court holds that the claim can be brought because of the relation back doctrine.

b. The plaintiff did not act with undue delay or bad faith.

c. The claim arose out of the same nucleus of operative facts as the original claim.

d. You can look at the conduct of that caused the injury or the injury itself.

3. Holding: In this case there were 2 different causes, so it would appear not to be out of the same transaction or occurrence.  However, since it was the same injury, the court found that the claim arose out of the same transaction.  Courts sometime look at the cause and sometime look at the injury, and sometime looks at both.

a. There is flexibility in the definition of transaction.

Joinder
1. Joinder of Claims
a. Joinder of claims by Plaintiff

i. At common law, a plaintiff could join only claims using the same writ but could do so regardless of whether the claims were factually related. 

b. The Federal Rules

i. Rule 18

1. Any claims against the other party may be joined in the same suit.  All the claims that the person has, whether they are related or not, may be brought into the suit.  Once you have one claim, you can add as many other claims as you want.  
2. You still have to consider whether there is jurisdiction with each claim.
3.   The rule does not require the claims to be brought together; it just allows them to be.
c. Claims by the Defendant: Counterclaims

i. Rule 13 – Counterclaims

1. A counterclaim is where the defendant brings a claim against the plaintiff.  This occurs very often.

a. (a) - Compulsory counterclaim – you don’t have to raise the claim, but if you do not raise it then you lose it.  If the counterclaim is compulsory then you are precluded from bringing a separate lawsuit about it.  Compulsory counterclaims are those claims that arise out of the same transaction or occurrence of the claim.

b. (b) - Permissive counterclaim – any claim can be brought as long as jurisdiction exists.  This claim does not have to be related to the original suit.

c. (c) – the damages in the counterclaim can be greater than the original claim

d. (e) – a counterclaim can be filed even if it matured after the initial pleading.  You can supplement your claim with changes or new events that occur after the original filing.

e. (f) – omitted counterclaim.  The defendant can amend his answer to add a counterclaim if the claim is not included because of oversight, inadvertence, or excusable neglect, or when justice requires
f. (i) – the judge can separate cases out in his discretion.  If one of the claims is settled the court can continue to hear the additional claims.  Example: main claim settled, but the court can still hear the counterclaim  

ii. Plant v. Blazer

1. Facts:

a. P is suing under the federal truth in lending statute because some terms were not disclosed.

b. D brings a counterclaim for the debt P has not paid on the loan.  This is a state claim.

2. Procedure:

a. P wins the original claim and loses the counterclaim.  P appeals the counterclaim saying that there was no jurisdiction for the counterclaim.  The court trial court found jurisdiction because it was a compulsory counterclaim.  Permissive counterclaims would require a separate jurisdictional basis.

3. Analysis:

a. The compulsory counterclaim would require the claim to arise out of the same transaction and there would be supplemental jurisdiction in federal court.  This is prior to § 1367.

b. Four tests the court uses to determine if the claim arose out of the same transaction:

i. Are the issues of fact and law raised by the claim and counterclaim largely the same?

ii. Would res judicata bar a subsequent suit on defendant’s claim absent the compulsory counterclaim rule?

iii. Will substantially the same evidence support or refute plaintiff’s claim as well as defendant’s counterclaim?

iv. Is there a logical relation between the claim and counterclaim?

c. Tests 1 and 3 are pretty much the same.  Test 2 does not help that much because it is somewhat circular.  If it is compulsory then it would offend res judicata, but if it is permissive it wouldn’t?  This doesn’t tell us anything.  The logical relation test is hard to determine.  It encompasses the other tests and is somewhat subjective in its application.

d. The logical relation test is used to determine the tough cases.

e. Arguments for permissive counterclaim:

i. The truth in lending claim involved the negotiations and the breach claim resulted from the lending itself, so they are not the same transaction.

ii. The workload of the court will be increased

iii. Complexity – the counterclaim would add complexity to the suit and be better to have a separate trial.

iv. If the counterclaim is allowed to be brought it will discourage people from suing under the Truth in Lending Act.

f. Arguments for compulsory counterclaim:

i. The claim arose out of the same transaction in the signing of the loan.

ii. Fairness to the defendant.  Unfair to disallow the defendant to bring the claim.

iii. Judicial economy – these are closely related, so it would be efficient to settle both claims in one suit.

4. Holding: The court holds that the claim was a compulsory counterclaim and the court has jurisdiction.

iii. D’Agostino

1. Facts:

a. D’Agostino brings a federal claim against Heyward.

b. Heyward brings a counterclaim against D’Agostino for the federal claim and a different state claim.

c. D’Agostino brings a reply counterclaim for the state claim against Heyward.

2. Procedure:

a. A verdict is found for D’Agostino on both claims.

b. Heyward appeals stating that there was no jurisdiction for the state counterclaim even though it asserted there was jurisdiction in the first case.  Heyward argues that the state counterclaim is permissive and not compulsory.

3. Holding:

a. The court holds that the claim was compulsory and there was supplemental jurisdiction.

4. Rationale:

a. The claims arose out of the same transaction because there were many connections such as one insurance policy for both.

5. Extras:

a. The concurring opinion criticizes that this was not out of the same transaction and by saying this is a compulsory counterclaim then people would have to bring the claim at the time of the case.  This will cause people to bring many claims at one time because they might be compulsory if compulsory counterclaims can be this remote.

iv. § 1367 review (Supplemental Jurisdiction)

1. Part A – goes to the full extent of the constitution.  The supplemental case or controversy has to have a common nucleus of operative facts.  It has been argued that this test is broader than the claim arising out of the same transaction/occurrence.

2. Old Regime (pre § 1367) – Compulsory counterclaims have jurisdiction and Permissive claims do not.

3. New Regime (§ 1367) – Compulsory counterclaims have jurisdiction and Permissive counterclaims may have jurisdiction since the common nucleus of operative facts test is broader than the same transaction/occurrence test.

4. Overview of Joinder of Claims
a. If you have one claim one can add as many as you want

b. Counterclaims – Compulsory arise out of the same transaction and Permissive do not.
d. Cross-Claims

i. A sues B and C then B sues C.  The B suing C would be a cross-claim.  If B brings in D that would be an impleader or third party claim.  If C sues B back then that could be a counterclaim or a separate cross-claim.  If B files a counterclaim against A then A could file a reply counterclaim against B.  If A sues D, this would just be known as a claim.

ii. The cross-claim is a claim against parties on the same side.  Can be plaintiffs or defendants.

iii. The claim must have arisen out of the same transaction or occurrence as the original claim.  The claim can be an indemnity claim, but does not have to be.

iv. Once you are allowed to bring a claim against a party in a suit then you can bring any under claims under Rule 18.

v. Rule 13(g) – Cross-claims

1. A cross-claim can be joined if it arises out of the same transaction or occurrence of the original claim or a counterclaim of the original claim.

vi. Fairview Park Excavating v. Al Monzo Construction

1. Fairview (Ohio) sues Monzo (Pa.), Robinson (Pa.), and Md. Cas. (Md.)

2. Monzo files a cross-claim against Robinson and Robinson files a counterclaim back.

3. The claim between Fairview and Robinson is dropped because it is not allowed under Pa. law.

4. Robinson now alleges the cross-claim from Monzo should not survive because it lacks federal jurisdiction.  There is no diversity jurisdiction, no federal question jurisdiction, and Robinson claims there should not be supplemental jurisdiction because the original suit including them as a party was dropped.

5. The court holds that the claim can survive supplemental jurisdiction because the original claim was dismissed because of state law and not jurisdiction.  If the original claim is dismissed for non-jurisdictional grounds then the cross-claim can survive.  If it is dismissed for jurisdictional reasons then the cross-claim cannot survive.

6. Analysis under new regime of § 1367

a. Part (A) – requires the cross-claim must arise out of a common nucleus of operative facts.  Since this claim was legitimate under Rule 13(g) that requires the claim to arise out of the same transaction or occurrence.  Since it passes this test, then it passes the § 1367 test and can be kept under supplemental jurisdiction.

b. § 1367(c) – the court has discretion to dismiss if all claims over which it had original jurisdiction have been dismissed.  Since original claims still exist then it cannot be dismissed for this reason and can be kept under supplemental jurisdiction.

2. Joinder of Parties

a. By Plaintiffs

i. Rule 20

1. (A) – Parties may be joined if (1) the claims arise out of the same transaction or occurrence and (2) have a question of law or fact in common. The new party is either jointly, severally, or alternatively liable.
ii. Rule 21: Misjoinder is not ground for dismissal.
iii. Mosley v. General Motors Corp.

1. Facts:

a. The defendant is GM and there are ten plaintiffs suing GM for discrimination.

b. Each case arises out of separate discriminatory acts, but the plaintiffs argue that the claims were related because of the “common practice” of discrimination.

2. Procedure:

a. The district court says the claims cannot be joined.  The parties want them to be joined because there is a better chance of winning the case and since there are ten acts then it is a more attractive case.

b. The appellate court says the claims can be joined.

i. They determine it was out of the same series of transactions and occurrences.  They analogize the case to US v. Miss where all the claims were allowed for a voting conspiracy case although they were all separate incidents.

3. Analysis: 

a. Rule 20(a) provides that all persons may join in one action as plaintiffs if they assert any right to relief jointly, severally, or in the alternative respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all there persons will arise in the action

i. Both are met

b. Rule 23 determines the test requiring a common question of law and fact is lenient.  Rule 23 has the same test for class action lawsuits.

i. The common question of law and fact the court found:

1. Fact:  General discrimination policy

2. Law:  all Title VII claims

c. Rule 42(a). Court may order joint hearing or trial whenever actions have “common question of law or fact”

d. Rule 42(b). Court “may order a separate trial of any claim, cross-claim, counterclaim, or third-party claim, or of any separate issue, or of any number of claims, cross-claims, counterclaims, third-party claims, or issues.”
4. Issue:

a. The preliminary question is whether there is a common practice of discrimination.  
i. In a way the court has to determine if there is a common practice before the trial to determine if the counts should be joined.

5. Holding:  

a. The district court abused its discretion in severing the joined actions.

i. Adjudication of damages to various plaintiffs is not so overwhelming as to require severance

ii. Separate trials may be granted to particular issues after determination of common questions

iv. Price v. CTB, Inc.

1. Facts:

a. Price hired Latco to build a new chicken house for him,  Alleging the structure was defective, Price sued CTB, which equips poultry houses and Latco as the original defendant in the underlying action regarding the quality of the workmanship when it constructed the houses for various Alabama farmers.

b. Latco moved to file a third-party complaint against ITW, alleging the manufacture of defective nails used in the construction of the house

c. ITW argues that they were improperly interpleaded under Rule 14.

2. Analysis:

a. Rule 14 (impleader)

i. Rule 14(a)

1. Defendant (as third-party plaintiff) may bring in a new party (now third-party defendant) “who is or may be liable to the third-party plaintiff for all or part of the plaintiff’s claim against the third-party plaintiff.”

2. Third-party defendant can raise defenses against third-party plaintiff and original plaintiff, and it can in turn become a third-party plaintiff.

3. Original plaintiff and third-party defendant can sue one another on “any claim … arising out of the transaction or occurrence that is the subject matter of the plaintiff’s claim against the third-party plaintiff.”

ii. Rule 14(b). Plaintiff who defends counterclaim can act as a third-party plaintiff under same conditions.
b. Under Rule 14, a third party may be impleaded only when the original defendant is trying to pass all or part of the liability onto that third party.

c. Latco alleges implied contractual indemnity

i. Alabama courts recognize this when:

1. the seller is without fault

2. the manufacturer is responsible

3. the seller has been required to pay a monetary judgment

3. Holding:

a. Latco has established a basis upon which it may properly implead ITW

b. Therefore the court need not address the applicability of Rule 14 to the other claims in Latco’s third party complaint because its well established that a properly impleaded claim may serve as an anchor for separate and independent claims under Rule 18(a).

v. Fairview v. Monzo

1. Facts:

a. Subcontractor Fairview (an Ohio corporation) sued general contractor Al Monzo (a Pennsylvania corporation), its boss Robinson township (a "citizen" or Pensnsylvania), and Monzo's insurer, Maryland Casualty Co. (a Maryland corporation) for payment. 
b. The diversity allowed the case in federal court. Monzo and Maryland Casualty counter-claimed against Fairview and cross-claimed against Township. Township counter-claimed against Monzo. 
c. In Pennsylvania, a municipal corporation is liable to a contractor but not a subcontractor, so Fairview's case against Monzo was dismissed. 
d. Monzo's cross-claim was then dismissed because of lack of diversity. 
2. Held:  Once diversity is established, a claim cannot be dismissed if a party is dismissed unless that dismissal is on jurisdictional grounds.
b. By Defendants: Third-Party Claims (Impleader)

i. Rule 14 (impleader) (Third Party Complaint)

1. P sues D1.  D1 brings in D2.

2. This is ok if D1 says: If I owe P, D2 owes me.

3. This is not ok if D1 says: D2 owes P and not me.

4. D1 one can bring the “Him, not me” defense, but can not implead the person who he thinks is actually liable.

5. If D2 is brought in under Rule 14, then you can add any unrelated additional claims against D2 (Rule 18).  These claims must have jurisdiction, however.

6. D2 can raise additional third party claims or can counter-claim against D1 or he can cross-claim if two third party defendants were brought in or D2 could raise a claim against P or P could raise a claim against D2.

ii. Watergate v. Wiss

1. Watergate sues real-estate management firm.  The real-estate management firm hires a waterproofing company to do the work.

2. They try to implead the waterproofing company because they said the waterproofing company was negligent.

3. This claim can not be brought under Rule 14 because it is a case of “him, not me.”  The impleaded party must be liable to (insurer, indemnity, etc.) the defendant if the defendant is liable to the plaintiff.
c. Compulsory Joinder (Rule 19)

i. Rule 19

1. Necessary Party – If there is jurisdiction over the necessary party then they must be joined.  If not, the suit can proceed.
2. Indispensable Party – If there is no jurisdiction and the party cannot be joined then the suit is dismissed.

3. First determine if the party is necessary then determine if the court has jurisdiction.  If there is not jurisdiction, then you have to determine if the party is indispensable.

a. To determine if a party is necessary:

i. If not joining the party prevents complete relief.  (Concern for Plaintiff)

ii. If it impairs the rights of the absent obligations.  (Concern for Absentee)

iii. Whether inconsistent obligations are possible.  (Concern for Defendant)

1. Note: A party is “necessary” but can’t be joined if the party is:

a. Not subject to service of process and/or territorial jurisdiction

b. Joinder of the party would deprive the court of subject matter jurisdiction
b. To determine if a party is indispensable:

i. Criterion:

1. Fits all criteria for “necessary party”;

2. Party cannot be joined;

3. And court determines action cannot proceed “in equity and good conscience”

ii. Factors

1. Prejudice to existing parties or to absent party

2. Whether protective provisions in judgment can lessen or avoid prejudice

3. Whether judgment would be adequate

4. Whether plaintiff would have alternative remedy
ii. Temple v. Synthes Corp.

1. Facts: 

a. Temple had a plate implanted in his spine.  The screws broke off the plate inside his back.  

b. He sued the manufacturer of the plate and screws in federal court and started a state administrative proceeding against the doctor and hospital.  

c. After that proceeding was done, Temple filed suit against them in state court.

2. Procedural Posture: 

a. The manufacturer moved to dismiss the plaintiff’s suit for failure to join the doctor and hospital under Rule 19.  

b. The district court ordered Temple to join the doctor and hospital, but Temple failed to do so 

c. and the suit was dismissed with prejudice.  Temple appealed to the Fifth Circuit, which upheld and then denied a petition for rehearing.  

d. The Supreme Court granted cert.

3. Issue: Are joint tortfeasors indispensable parties under Rule 19(b)?

4. Rule: 

a. It is not necessary for all joint tortfeasors to be named as defendants in the same suit.

5. Holding:  

a. The Court finds that joint tortfeasors are permissive rather than indispensable parties.  

i. Even though the Court finds that it would be more efficient to have all the parties in the same suit, it refuses to force the plaintiff to run their suit that way.

iii. Helzberg’s Diamond Shops v. Valley West Shopping Center

1. Facts: 

a. In Helzberg’s lease there was a provision that Valley West could only have 2 other jewelry stores in the mall.

b. Valley West leases to Lord’s as the third jewelry store.

c. If Lord’s is joined in the suit then this would destroy jurisdiction because Lord’s is not subject to personal jurisdiction in Mo.

d. Helzberg is seeking specific performance for an injunction preventing Lord’s from coming into the mall.

2. Rationale:

a. If Lord’s interest is not decided in this suit, they can sue in another court for specific performance of their lease and, if they both win, then Valley West would have inconsistent obligations.

b. Lord’s is determined to be a necessary party because of the inconsistent obligations.

c. Next the court must determine if Lord’s is an indispensable party because they would defeat jurisdiction.

i. First the court tests prejudice to Lord’s:

1. The court finds that Lord’s is not prejudiced because Lord’s can sue in another case.

d. Next the court tests prejudice to Valley West:

i. The court finds that Valley West has rights to adjudicate the other contract and there is no reason to think the courts may conflict.

ii. Valley West created the problem with its lease agreements and not the District Court procedures.

iii. The court seems to consider the merits in saying that results would not conflict.

iv. Many courts would consider Valley West to be prejudiced because of the possibilities of inconsistent obligations. 

3. Holding:

a. The court holds that Lord’s is not an indispensable party and allows the case to proceed.  Lord’s could have intervened if they wanted to, but chose not to.  Intervention would be ok because Lord’s would have consented to personal jurisdiction. 
b. Court found no prejudice even though Valley West might be subject to inconsistent obligations, because it wasn’t clear that would happen, and it was Valley West’s fault anyway.
iv. Clinton v. Babbitt

1. The reason the Hopi Nation cannot be joined in the case is because they had sovereign immunity.  Nation’s have sovereign immunity and are immune from suits.

2. There is no alternative remedy for the Navajo tribe in this case because the Hopi Nation is immune.

v. Tell v. Trustees of Dartmouth College

1. Facts:

a. The Alumni Association wants to amend the constitution and wants to be able to empower the trustees without the approval of the alumni as a whole.

b. Tell and 6 other Alumni’s are suing the Trustees because the amendment to the Constitution would breach the contract made in 1891.

c. The party that is considered to be joined in the Alumni Association.

d. The Alumni Association would defeat diversity jurisdiction because they are an unincorporated organization that has citizenship in all of the states, since its members include citizens from all states.

2. Analysis:

a. The court holds that the Alumni Association is a necessary party.  Since the Alumni Association is necessary and would defeat jurisdiction then the court must determine if they are indispensable.

b. Prejudice:

i. There is prejudice to the Alumni Association because the Association’s rights would be determined by this suit.

c. Shaping of Relief:

i. There is no way to shape the relief to avoid the Alumni Association.  The relief has to invalidate the Alumni Association’s amendment.
d. Adequacy of Judgment:

i. The court lacks jurisdiction over the Alumni Association, so they could not enforce a judgment over them.

e. Adequacy of Remedy if Case Dismissed:

i. They could bring the suit in state court, so there are other remedies.

3. Holding: For these reasons, the Alumni Association is indispensable, so the case is dismissed because there is no way to join them.   

3. Intervention

a. Intervention of right (Rule 24(a)) – the party must be allowed into the suit.

i. The intervention must be timely, and

ii. Meet these standards:

1. There is an interest related to the property of transaction

2. Practical matter that would impede or impair the party’s interest

3. The current party does not adequately represent this party’s interest.

b. Permissive Intervention (Rule 24(b)) – the party can be joined at the discretion of the judge.

i. The intervention must be timely, and

ii. A statute gives a conditional right to intervene, or

iii. There is a question of law or fact in common

c. NRDC v. NRC

i. Issues:

1. Direct issue is whether nuclear companies can intervene.

2. The issue of the suit is whether the delegation of power to the state exempts the federal requirement of an environmental impact statement in nuclear licensing.

ii. Facts:

1. Environmental group sues state to ensure environmental impact statement requirement. One licensee intervened, and another proposed licensee and a trade association sought intervention.
a. United Nuclear Corporation is allowed to intervene.

b. American Mining Congress & Kerr-McGee want to intervene

iii. Analysis:

1. First determine if there is an interest:

a. There must be a significant interest in the case and the interest does not have to be direct.

b. The court finds that there is an interest in the suit.

2. Second is whether there is an impairment of the interest

a. They are affected by stare decisis.  This would be impairment to them that they could not adjudicate.  The other courts are bound to follow the decision.

b. Also, the agency would be bound, so Kerr-McGee would indirectly been bound.

3. Third is whether the current parties adequately represent the other parties interest

a. United Nuclear already has a license and Kerr-McGee does not, so there might be a difference in interests.

b. They could argue that the rule should not apply to companies with a license and Kerr-McGee will still be affected.  This is why Kerr-McGee’s interests are not adequately represented.

iv. Holding: The court holds that the parties are allowed to intervene.

1. One of the reasons they’re allowed to intervene is because there is some value in having the parties before the court so that they will be bound by the result

2. Unwieldiness will not be a problem because the intervenors are limited to this group.

3. Also, representation would be inadequate, given that an existing licensee might have different interests from a proposed licensee

d. Martin v. Wilks

i. Facts:

1. White firefighters sued for racial discrimination allegedly encompassed by a consent decree.
2. The initial consent decree was that they discriminated in the past and they can remedy past discrimination by giving preference to minorities.
3. The firefighters could have intervened, but did not.

ii. The issue is whether they are bound by the decree because they did not intervene and thus they cannot file the suit.

iii. Holding:

1. The court holds that the responsibility is not on people who could intervene, but on the people in the suit to join the parties they want to be bound.
2. Just because they did not intervene, they are not bound by the decision and can bring the suit.

3. (The court is divided on this issue and the dissent thinks the issue is decided and allowing this type of suit would allow a large amount of litigation.)
4. Interpleader

a. Statutory Interpleader; § 1335

i. Interpleader is needed where more than one person has a claim to the same property.  All the suits must be joined together, so the plaintiff who has the property does not receive inconsistent obligations.  If both people win, then they both have valid claims to the property then the person might have to pay both people even though there is only one set of damages.

ii. New York Life Insurance Policy v. Dunlevy

1. Facts:  

a. The life insurance policy pays out a lump sum after a certain amount of time.  The beneficiary is the daughter.

b. Both dad and daughter have claims and daughter has many creditors that are interested in the money.

c. The insurer brings an interpleader case against Dad, Daughter and Creditors.

d. Dad wins.

e. The daughter is upset and claims there was no personal jurisdiction in the case, so she files suit in CA.  She wins and the insurance company has to pay twice.

2. The Supreme Court says this is ok because there was no jurisdiction over her in the original suit, so she is not bound by it.

iii. § 1335(a)

1. Subject Matter Jurisdiction changes

a. General/minimal diversity (as opposed to complete) – only two or more claimants must be diverse.

b. The jurisdictional minimum is only $500 or more.

2. The insurer must deposit the money with the court at the time of bringing the interpleader action.

iv. § 1335(b)

1. The claims can be independent.  They do not have to be about the same transaction.

2. The claims must be adverse.  Only one person can collect the money.  The claims have to be adverse to each other.  The claims must be mutually exclusive.

v. § 2361

1. Authorizes national service of process in interpleader cases

2. Easy to get personal jurisdiction over everyone.

vi. § 1397

1. The venue is proper in any district where any claimant resides.

vii. Scope; 
1. State Farm Fire & Casualty Co. v. Tashire

a. Facts:

i. A Greyhound bus collided with a pickup truck, killing two passengers on the bus and injuring 31, including the bus driver, the truck driver, and the truck's passenger. One of the dead and 10 passengers were Canadians, the rest Americans. 
ii. Four injured passengers sued Greyhound, a California corporation; Thereon Nauta, the bus driver; Ellis Clark, the truck driver; and Kenneth Glasgow, the truck passenger who was also the owner of the truck.
iii.  State farm claimed it had a policy on Ellis Clark that provided a maximum of $20,000 and provided him legal defense, paid the $20,000 to the court, 1) asked the court to require all other claimants to settle their claims against Clark in a single proceeding, and 2) asked the court to discharge State Farm from any further liability, including representing Clark further. 
iv. (Alternatively, State Farm wanted the court to determine that the policy didn't apply to defendants operating other people's trucks and refund State Farm the money.) 
v. Greyhound wanted this charge expanded to relieve Greyhound from liability. 
b. Held Fortas: State Farm correctly filed interpleader under 28 U.S.C.A. § 1335, and does not have to wait for reduction of Clark's claims to judgment. 
c. Held State Farm and Greyhound may not expand the interpleader to apply to other passengers, because this would force the other plaintiffs to change their venue just because one of the defendants happened to have insurance.
b. Rule Interpleader; Rule 22

i. More limited than statutory interpleader.

ii. Only means for joinder, not jurisdiction.

iii. Statutory interpleader changes jurisdictional requirements, but Rule Interpleader only deals with joinder.  You need a separate jurisdictional ground in rule interpleader.

c. Interpleader and Intervention; 
i. Cohen v. The Republic of Philippines

1. Facts:

a. Cohen had paintings on consignment and was not sure who to give them back to, so he brings an interpleader action.

b. He brings it against Braemer and the Phillipines.

c. Braemer was the agent of Marcos who gave the paintings to Cohen.  He claims he is owed the paintings because Marcos owed him a loan and said he could sell the paintings to get it.  The Philippines claim that they own the paintings because Marcos bought them with money stolen from the Philippine government.

d. Marcos wants to intervene under Rule 24 because she claims the paintings are hers.  She is not interpleaded initially. 
i. The court allows her join the suit because her interest would be prejudiced by not being included in the suit.
ii. Her intervention is timely

1. delay to intervene was not unreasonable given the political circumstances of this case

2. existing parties aren’t unduly prejudiced by the delay because the scheduled trial date does not have to be altered

iii. She has interest in the paintings that are subject of the suit

iv. The existing parties are unlikely to adequately protect Marco’s interest.

1. her interest are contrary to the interests of the existing parties and therefore her interest is not represented or protected

e. People are allowed to intervene in an interpleader case if they have interest in the dispute and satisfy the requirements for intervening.

2. Marco is allowed to intervene because she fulfills all the requirements of Rule 24(a)(2).

d. Independent Claims; Townbridge

i. Independent claims cannot be interplead.

5. Class Actions

a. Rationale for a class action. 
i. Many small claims can be brought together, so they have higher bargaining power.  Not economic to bring a single small claim, but can bring many small claims. 

b. Changes the focus from the clients to the attorneys.  The attorney has the most incentive to bring a class action because of the high attorney fees.

c. Many large claims are brought together for judicial efficiency and allow a defendant to litigate many claims in one case.  Also, if the claims are large the company can become bankrupt, so people that file late cannot recover.  

d. Dangers to individual plaintiffs. 
i. Sometimes there are conflicts of interests and can limit recovery.

e. Usually talk about plaintiff class actions, but defendant class actions can also occur.  Do not see this that much, but it can occur in theory.  You can sue lots of people or lot of people can sue a small number of people.

f. Rule 23(a) Requirements – MUST meet ALL of these:
i. Numerosity – large number of people, so joinder would be impractical.  Impractical to litigate a case with, so many people.  No number is specified.  One treatise says 40 should be the number, but most classes have more people.

ii. Commonality – plaintiffs share characteristics that matter in terms of the substantive law involved.  There must be some substantial common question of law and/or fact.

iii. Typicality – the representative of the class most be typical of the people in the class.  Similar injuries/basic cause.

iv. Adequacy of Representation – the representatives and lawyer must be adequate to represent the interests of the class.

a. Rule 23(b) Requirements – MUST meet ONE of these:
i. 23(b)(1)(A) – prosecution of separate actions would risk inconsistent adjudications to various class members.  The defendant could be forced to have inconsistent obligations.  

ii. 23(b)(1)(B) – prosecution of separate actions would risk adjudications of prior claims would impair or impede other members ability to recover.  
1. “Limited fund” rule.  If there is a limited fund then a class action is necessary because the plaintiffs who file first will get money that will run out before others get to file.

iii. 23(b)(2) – when the class is seeking injunction or declaratory relief.  You need a class action because there are concerns about mootness (injunction runs out of time) and it is needed to apply to everyone in a group.  If it was limited the injunction could apply to some people and not others and this would create a problem.

iv. 23(b)(3) – you can get money damages.  This rule has extra requirements because the drafters were concerned because it would be difficult to determine how much each person receives.

1. Predomination – the common question of law and fact must predominate over any questions affecting any individual members.

2. Superiority – a class action is superior to other forms of adjudication.  Four requirements:

a. Interest of class members in individual prosecution

b. Extent of litigation already commenced

c. Desirability of concentration in a particular forum.  The focus is on the forum.  Concerns related to venue.

d. Difficulties in managing the class action.

b. Rule 23(c) – Procedure

i. (1) – whether the class should be maintained should be decided as soon as practicable

ii. (2) – applies to 23(b)(3).  Requires the best notice practicable given the circumstances.  Must give all of the plaintiffs a right to opt out. 

iii. (4) – subclass

c. Communities for Equity v. Michigan High School Athletic Assn.

i. High school women athletes are suing for an injunction for discrimination that they are treated worse than male sports.

ii. There were different questions, but they were close enough to meet commonality and typicality.  Numerosity and Adequacy of representation met.
iii. Holding: The class action is allowed to proceed.

1. Finds commonality, despite different range of different claims; parallel with Rule 20.
d. Heaven v. Trust Company Bank

i. Holding: District court’s denial of class certification was not an abuse of discretion.  Decision affirmed.

ii. Rationale:

1. While Heaven met the four requirements of Rule 23(a), she did not meet any of the requirements of 23(b).  

2. Did not meet 23(b)(3) because Sun Trust counterclaimed, which would require the counterclaim defendants to come forward with individual defenses.  

a. This would require the court to make multiple separate factual determinations.
b. Also found that the interests of some individual class members in controlling their own case would be compromised.

e. Dalkon Shield

i. The lower court certified two classes, but both were decertified on appeal.

ii. Nationwide class for punitive damages only

1. Prerequisites other than numerosity problematic individually and together “preclude certification”

2. Rule 23(b)(1)(B) “limited fund” theory also rejected, because it is not “inescapable” that there will be inadequate funds

iii. California class

1. Class actions are generally disfavored in mass accident cases.

2. Predominance is not met, because more questions vary among class members.

3. Class action would not be superior to individual litigation followed by settlement.
f. Advanced Class Actions

i. Phillips Petroleum v. Shutts

1. Phillips charged customers a higher price immediately, but only paid royalties on the lower price until the high price was approved.

2. The plaintiffs of class are from all 50 states and property owned is in 11 states.

3. This presents personal jurisdiction and choice of law questions.

4. The defendant is claiming there is no personal jurisdiction over the plaintiff.  Usually it is the defendant that brings a challenge to personal jurisdiction.

5. International Shoe does not apply in this case because the absent plaintiff class members do not have to do anything to be part of the class.  Defendants have the burdens.

6. Although the personal jurisdiction requirements of prior cases do not apply, the court holds that the absent plaintiffs require some minimal protection of due process, however.

7. There is a requirement of notice and constitutionally they are required to give the person the choice to opt in.  The court does not require people to opt in, but given the option to opt out.  Not opting out is enough for consent to personal jurisdiction.

8. Choice of law issue. The court holds that the choice of law must be determined appropriately.  The Supreme Court does not decide on the choice of law, but says that you cannot just assume Kansas law applies to everyone.  The Kansas court must go back and determine the choice of law that applies in each case.  Cannot say Kansas law automatically applies.

ii. Eisen v. Carlisle & Jacquelin

1. Eisen is suing for $70 for anti-trust violations in odd-lot trading.  Small money at stake.

2. Notice

a. District Court:

i. The district court said notice would be given to the banks, 2,000 plaintiffs with 10 odd-lot transactions, 5,000 other random people with odd-lot transaction, and the rest would be notified by publication.

ii. The district court has a preliminary hearing to decide the probability that the case will be won on the merits.  Since they determine there is a 90% chance of winning, then the defendants have to bear 90% of the cost for the notice.

b. Supreme Court:

i. The Supreme Court says the notice scheme is not appropriate and the plaintiff has to provide notice.

ii. The publication notice is not enough because it does not fall under Mullane’s requirement of notice reasonably calculated to everyone identified.

iii. Deciding the merits of the case was prejudicial, as well.  The defendant should not bear the cost of notice.  Rule 23 does not allow the defendant to pay for notice and the plaintiff is required to pay under Rule 23.

3. Fluid Recovery

a. Damages are distributed to future odd-lot traders because it would be too difficult to determine who and how much each person in the class would receive.

b. Would modify the conduct of the defendants, but would not provide restitution for the harmed plaintiffs.

c. Wasn’t really addressed

iii. Ortiz v. Fibreboard Corp.

1. Facts:

a. Negotiators agreed to a $1.5 billion settlement with Fibreboard (liable for $10 million) and insurers, with money to go into a trust, and sought certification of settlement class action. 
2. Holding

a. Limited fund class actions are likely to be permissible only where:

i. Fund is definitely limited

ii. The whole fund will be used

iii. Claimants would be treated equitably among themselves

b. Here, none of these requirements was met. 

c. Court must recognize danger of attorneys’ incentives to settle.
3. Analysis:

a. The court says that they must apply a heightened examination of Rule 23(a)/Rule 23(b) because there is already a settlement and they just wanted to get a certified class.

b. The class action is brought under the theory of a limited fund under 23(b)(1)(B).  The limited fund is just want the defendants decided to settle on.  The court says this is not ok because it may not be the true limited fund.  The court must investigate what the limited fund should be instead of relying on the settlement agreed upon.

c. The court is skeptical because Fibreboard only is liable for $500,000 under the settlement agreement.  The court says this type of limited fund might be ok if it is possible the company could go bankrupt based on litigation fees if a settlement is not completed.
d. The court says the class is not good because there should have been sub-classes because the party’s interests were varied.
Overview of Joinder

	Claim
	Standard
	Supplemental Jurisdiction

	Counterclaim
	
	

	- Compulsory
	Same transaction or occurrence as opposing parties claim
	Always has supplemental jurisdiction

	- Permissive
	Anything
	Common nucleus of operative facts

	Cross-Claim 13(g)
	Same transaction or occurrence of an original claim (P v. D or D v. P)
	Always has supplemental jurisdiction

	Impleader 14 (D v. 3rd party)
	Derivative liability/Indemnification
	Always has supplemental jurisdiction

	- 3rd party v. P
	Same transaction or occurrence as P v. D
	Always has supplemental jurisdiction

	- P v. 3rd party
	Same transaction or occurrence as P v. D
	No supplemental jurisdiction.  § 1367(b)

	Additional claim once we have jurisdiction over one 18
	Any claim can be brought
	Common nucleus of operative facts

	Additional parties on one side 20
	Same transaction or occurrence + common question of law or fact
	No, if D § 1367(b)

	Necessary 19
	Interest related to the action
	Common nucleus of operative facts, No not if P v. D § 1367

	Intervenor – Right 24
	Interest related to the action 
	Common nucleus of operative facts, No not if P v. D § 1367

	Intervenor – Permissive 24
	Common question of law or fact
	Common nucleus of operative facts, No not if P v. D § 1367
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Rule


Category

Test



Supp. Juris?

	Rule 13(a)
	Compulsory counterclaim
	Transaction/occurrence (of opposing party’s claim)
	Yes

	Rule 13(b)
	Permissive counterclaim
	Anything
	Common nucleus

	Rule 13(g)
	Cross-claim
	Transaction/occurrence (of P v. D or D v. P)
	Yes

	Rule 14
	Impleader
	Derivative liability
	Yes

	Rule 14
	3d party D v. P
	Transaction/occurrence (of P v. D)
	Yes

	*Rule 14
	P v. 3d Party D
	Transaction/occurrence (of P v. D)
	No

	Rule 18
	Add’l claim once A has one v. B
	Any
	Common Nucleus

	*Rule 20
	Add’l D
	Transaction/occurrence + common question of law and fact
	No

	Rule 20
	Add’l P
	Transaction/occurrence + common question of law and fact
	No (unless problem is only amount in controversy)

	*Rule 19
	Necessary party
	Interest related to subject of action
	Common nucleus; no, if D

	*Rule 24
	Intervenor
	Interest related to property or transaction
	No, if D

	*Rule 24

Continued
	Intervenor
	Question of law or fact
	Common nucleus/ No, if D

	
	
	
	


