 1 of 10

ANALYTICAL STEPS
1) Personal Jurisdiction 








[1-3]
a. Long Arm Statute: Rule 4(k)(1)(A) incorporates  (Gray v. Amer. Rad.)
b. Due Process/Minimum Contacts: General Jurisdiction (Helicopteros), Specific Jurisdiction
c. Purposeful Availment/Foreseeable? WWVW – Purposeful; Asahi (Brennan – Liberal , O’Conner – Cons)
d. Fairness Analysis?  ¶, Δ, forum state/other states, Efficiency (BK - Grossly Inconvenient)
2) Notice
 









[4]
a. Rule 4(e)(1) – Allows State Law Method

b. Constitutionally Adequate? Mullane – reasonably calculated to inform

3) Subject Matter Jurisdiction §1331/2






[4]
a. Federal Question §1331 (Motley – FQ by Δ)
b. Diversity §1332 Mas v. Perry (Presence & Intent to Remain)
c. Amount in Controversy - $75K (unless apparent from pleading “to legal certainty” claim is for less)

4) Removal §1441









[4-5]
a.  Coury v Prot; Fullen v Martin - §1441c (remove entire case, send back non-STO items without diversity)

5) Supplemental Jurisdiction §1367







[5]
a. 1367(a) – FQ & Gibbs relationship – Common Nucleus, Same Transaction or Occurance
b. 1367(b) – Diversity cases – Δ cannot destroy, ¶ cannot add under R.14,19,20,24

c. 1367(c) – Court retains discretion

6) Venue §1391









[5-6]
a. 1391(a) Diversity (1.Δ’s same state, 2. Events Rise, 3. No other); 1391(b) FQ (same, 3. Can be found)
i. Δ Corp. – Any district with PJ; Δ alien – Any district
b. Transfer - §1404 (Good Venue); §1406 (Bad); PKWare – Fariness Factors & Thumb on scale of ¶

c. Forum Non Conveniens - Piper Aircraft v. Reyno 
7) Pleadings









[6-8]
a. Rule 8/9 – Complaint (Lewis v. Slicing Machine, Langadinos v. American Airlines, Gomez)
b. Rule 11 – Sanctions (Seawright v. Charter Furniture)
c. Rule 12 – Motions (20 days + Permission to Amend) – Waivable (PJ, Venue), Non-Waivable (SMJ)
d. Rule 15 – Amendments – 20 days + Permission typical (Relation Back) (Beeck v. Aquaslide)
8) Joinder










[8-9] 
a. Rule 18 – Claim Joinder (¶ & Δ as many as you want – must meet Gibbs)
b. Rule 13 – Δ Counterclaims (Iglesias - Compulsory – STO, Permissive – all else – find Diversity)

c. Rule 20(a) – Party Joinder – CNA Ins. V. Puracelli (requires STO & Common Law/Fact)
d. Rule 19 – Necessary Parties – Helzburg Diamond v. Valley W. (avoid multiple/inconsistent judgments)
e. Rule 14 – Impleader (Indemnity/Joint Tortfeasor) Δ can’t bust diversity; Owen v. Kroger, Temple v. Syn.
f. Rule 17 – Real Party at Interest – Naghiu v. Inter-Continental Hotels (representative or represented)
9) Res Judicata









[9-10]
a. Are they a claim splitting jurisdiction?

b. Claim Splitting – Migra v. Warren SB. (Same Parties [NPNB], STO must be brought in 1st lawsuit)
c. Issue Preclusion – Defensive (Patent), Offensive (Parklane v. Shore) “Litigate & Lose”
PERSONAL JURISDICTION
I. Old Law/History 

A. General Notes: 

1. If a  is unsure about whether there is good personal jurisdiction, it is better to go and object and if he loses, he can defend himself on the merits.  But if he takes the default judgment and personal jurisdiction was good, he loses his chance to litigate on the merits and is bound. 

2. In personam - personal service 

3. In rem - attachment of property

B. Pennoyer v. Neff 

1. Ways to obtain jurisdiction: 
a. Presence (at time of serving) – Δ is served with process within the forum (General Jurisdiction)
b. Service of Process on the Δ’s Agent in the forum
c. Defendant is Domiciled in the Forum (General Jurisdiction)
d. Consents to PJ
2. Not a party to the original suit, not bound by its judgment

C. Baldwin v. Iowa Men's Traveling Association 

1. Special Appearance 

a. Appearance to object to personal jurisdiction or to object to notice 

b. Protected by glass bubble

2. Article 1, Section 4 of U.S. Constitution forbids retrial of question settled in earlier court proceeding 

3. If  objects to jurisdiction and loses, then litigates on the merits, he can appeal on the jurisdictional issue. 

D. Attachment of property is local (attachment of debt) 

1. Epstein v Balk, Balk v Harris, Harris v Balk
E. Implied consent allows for valid personal jurisdiction 

1. Activities within the state ►implied consent ►valid jurisdiction 

2. Hess v. Palowski (driving car within the state)

F. Full Faith and Credit 28 § USC 1738 

1. States must enforce judgments of other states with the same amount of credit the original state would give it 

2. Fauntleroy v. Lum - even though MO made a mistake interpreting MS law, MO judgment is good and MS must enforce it

II. New Law 

A. Long Arm Statute 

1. Must satisfy both the long arm statute and minimum contacts for good personal jurisdiction b/c the Shoe test puts due process limit on how far the long arm statute can reach 

2. Tortious act within the state - the place of wrong is where the last event takes place - Gray v. American Radiator
B. Due Process/Minimum Contacts - International Shoe v. Washington 

1. Presence within a state is determined by activities such that there are minimum contacts within the state so not to offend traditional notions of fair play and substantial justice 

2. Court focuses on quantity of contacts and the relationship b/t the contacts in the forum state and the lawsuit 

3. Minimum contact test applies to in personam and in rem jurisdiction - seizure of property is no longer enough - Shaffer v. Heitner 

a. Seizure of property may still be useful for other purposes (long arm statute may allow it, may help for enforcement purposes, security for possible non-payment of judgments)
b. Δ must meet minimum contacts test (attachment not enough)

c. In an In Rem suit, attachment may be all we need to satisfy minimum contacts

d. In Quasi In Rem, must have minimum contacts
4. Contacts must be purposeful - Worldwide Volkswagen v. Woodson 
a. One isolated occurrence is not sufficient 

b. The relationship b/t the  and the forum state must be reasonable enough to require the  to defend the suit if brought there 

c.  should be able to expect that he can be sued there

5. Helicopteros Nationales de Colombia, S.A. v. Hall 

a. General jurisdiction - suit does not arise out of or relate to the 's contacts in the forum state 

b. - To have general jurisdiction, contacts must be so continuous and so pervasive as to allow anyone to sue  there for anything - very harsh, not likely

c. Specific jurisdiction - suit arises out of or relates to the 's contacts with the forum state 

· Must satisfy the minimum contacts test
6. McGee v. International Life
a. TX insurance company sold contract into CA

a. Solicited a contract from CA

b. Relatedness - ¶ claim arose from the Δ contact with CA
c. Forum State’s Interest
C. Purposeful Availment - Asahi Metal Industry Co., Ltd., v. Superior Court of CA 

1. Plurality

a. Brennan/Stevens – liberal stance

a. Even if contacts weren’t purposeful, at a certain point, the number of contacts satisfies Purposeful Availment

b. O’Conner – conservative stance on Purposeful Availment

a. Awareness that a product may ultimately enter the forum state through the stream of commerce is not enough to establish minimum contacts; there must be something more. 

· Advertising/marketing 

· Design/alter product for market 

· Controlled distribution system

b. The connection necessary for finding minimum contacts must come from the 's action purposely directed toward the forum state
2. Hanson v. Denkla
a. PA woman sets up trust with DE bank

b. Woman moves to FL and continues to deal with DE bank

c. SC decided DE bank had no relevant contact with FL

a. Purposeful Availment – Δ must personally reach out and avail itself of the forum
D. Fairness Analysis 

1. Factors to consider: 

a. Burden on  

b. 's interest in obtaining relief 

c. Interests of forum state 

d. Interests of other states 

e. Judicial economy/ efficiency

2. Burger King Corp v. Rudzewicz (purposeful availment and fairness analysis) 
a. Prior negotiations and future consequences are important factors 

b. Contract with connection to the forum state is significant 

c.  knew he was affiliating himself with Florida
d. Fairness?
a. Burden is on the Δ to show unfairness of the forum
b. Show its an unconstitutional forum
· ‘So gravely inconvenient that you are at a severe disadvantage in the lawsuit”
· Protects a VERY grossly inconvenient place, not just inconvenient to me
3. Burnham v. Superior Court of CA 

a. Tag jurisdiction is still good! 

b. Pennoyer says there is an exception for divorce suits 

a. A and B are married in MN and live there, B abandons A and leaves, A can still file suit in MN 

b. However, if party is not only suing for divorce, but also for monetary liability (alimony), minimum contacts test applies

4. Carnival Cruise Lines, Inc. v. Shute 

a. Jurisdiction based on waiver and consent 

b. Enforcing forum clauses in form contracts is justified b/c they provide both parties with a clear understanding where suits involving that contract can be brought and defended. 

c. As long as clause is not unreasonable, it is valid (can't subject consumer to alien forum or be result of bad faith motive to discourage consumers from bringing suit)
III. Constitutional Analysis of In Personam PJ
A. Traditional Basis (split some Traditional enough, other believe that must be coupled with Minimum Contacts)

B. Minimum Contacts

1. Δ must have a relative contact with the forum
a. Purposeful Availment – reaching out to the forum state

b. Foreseeability – Δ could reasonably assumed it could be sued in the forum

2. Fairness Factors

a. Relatedness – does the ¶’s claim arise from the Δ’s contact with the forum (unless General Jurisdiction)

b. Convenience – burden is on the Δ to show that it is so gravely inconvenient that I can’t defend myself there (very steep)

c. Forum State’s Interest

d. Plaintiff’s Interest

e. Legal System’s Interest in Efficiency

f. Interstate Interest in Shared Substantive Policy (ie promote family harmony)

3. What is unclear?

a. Stream of Commerce – Asahi
b. Presence is enough without Minimum Contacts – Burnham
IV. Notice - Mullane v. Central Hanover Bank and Trust 

A. Adequacy of Notice 

1. Notice in publication is not enough unless there is no other method such as if there are unknown beneficiaries 

2. Known beneficiaries (name and addresses known) require notice other than publication 

3. May not have to notify everyone if comprising one class with similar interests 
4. Constitutional Analysis

a. Notice reasonably certain to reach most is good enough

a. Notice - must be reasonably calculated under all the circumstances to apprise the Δ of the suit

b. Notice by Publication (ie Constructive Notice)

· Typically in the Newspaper

· Almost never good – unless it’s the only circumstances that will work
B. Notice is separate issue from personal jurisdiction issue

SUBJECT MATTER JURISDICTION
I. General Notes 

A. A federal court has subject matter jurisdiction over a suit if there is diversity of citizenship or if it involves a federal question. 

B. Subject matter jurisdiction objections can be made at any time during the proceeding. When determining if there is good subject matter jurisdiction, you look at the time when the suit was filed.

II. Diversity of Citizenship - 28 USC 1332 - Mas v. Perry 

A. All s must be diverse from all s - complete diversity 

B. Diversity is determined at the time the lawsuit is filed, not when the events occurred.  Also determine the amount in controversy when lawsuit is filed. 

C. Domicile 

1. For diversity purposes, domicile means citizenship 

2. Domicile is based on 

1. Present in the state - physical presence 

2. Subjective Intent - intention to stay

3. Until you have satisfied the factors above, you have not changed your domicile 

4. If neither an alien or a citizen of a state, you aren't diverse 

5. A corporation's domicile for diversity purposes is where it's incorporated and where its principal place of business is. 

D. If case is in federal court on a federal question, diversity doesn't matter 

E. Aliens are not diverse from other aliens.

III. Federal Question - 28 USC § 1331 

A. Louisville and Nashville Railroad Company v. Mottley 

1. If claim filed is state law claim, the fact that a  may bring up a federal issue as a defense is not enough to establish subject matter jurisdiction in federal court.

REMOVAL

I. Removal § 1441, 1446, 1447
A. One way street (only remove from State to Federal)
B. Remove only to the federal district embracing the state court where it was filed
1. Removed from St. Louis, can only remove to Federal District embracing St. Louis
C. May remove only within 30 days of service of the document that makes the case removable

D. Can remove only if the case has federal SMJ
1. Exceptions (ONLY IN DIVERSITY)
a. No removal if any Δ is a citizen of the forum
1. ¶ (TX) ( Δ (ARK), Δ (TN) (filed in TN state court)
2. Δ cannot remove
b. If ¶ dismisses Δ (TN), case then becomes removable
1. BUT, cannot remove a diversity case more than 1 year after it was filed in state court
II. Removal from State to Federal Court - 28 USC § 1441 - Coury v. Prot (Dual Citz./U.S. Domiciled abroad)
A. Can't remove from federal to state 

B. Claim may be removed to federal court if it could've been filed in federal court originally - 1441 a 

C. Exception - If a  is a citizen of the state where suit is filed, remover is improper even if it could've been filed in federal court originally 

1. If removal occurs improperly , and  doesn't object and judgment is entered, on appeal, the issue is not whether removal is proper but if the federal court could've heard the claim originally

D. Fullin v. Martin 

1. A federal law claim joined with state law claim must meet Gibbs criteria for entire action to be removed from state to federal court (separable) 

2. If the joined claim doesn't meet Gibbs criteria, only the federal claim may be removed 

3. Portion of 1441 c that says the opposite is unconstitutional - If claims are unrelated and separate, the whole thing can be removed - obviously, the federal court must send the state portion back
SUPPLEMENTAL JURISDICTION
I. United Mine Workers of America v. Gibbs
A. The state law claim and federal law claim must arise out of a common nucleus of operative fact so as to be treated as one case in order for there to be supplemental jurisdiction over the state law claim

B. If the federal claim is dismissed once in federal court, the state claim can still be heard because subject matter jurisdiction is determined at the time of filing. 

C. The federal court has the discretion to remand the state court claim back to state court if it wants to, but it doesn't have to. 

II. 28 USC § 1367
A. State claim and federal claim must be so related that they form the same case 

B. If suit is only in federal court b/c of diversity of citizenship, court does not have supplemental jurisdiction over third parties  wants to bring in or people who want to become s, unless they are diverse.

1.  can bust diversity as long as he has a good Rule 14 impleader.
C
How to find if a case can get supplemental jurisdiction?
1. Does 1367(a) grant supplemental jurisdiction to this claim

a. Yes, if it meets Gibbs
2. Does 1367(b) kill supplemental jurisdiction

a. Applies ONLY in Diversity cases

b. ONLY kills Supp. Juris. in claims by 

a. Against parties joined under Rule 14, 19, 20, or 24

b. Claims by Rule 19 s

c. Claims by Rule 24 s
3. Court retains discretion (Novel Law, St. Law claim Predominates, Dismissed Orig. Claim, etc)
C. EX. Gibbs by § 1367
1. FQ in first claim

2. Does 1367 allow Supp. Jurisdiction?  Does Gibbs meet Gibbs?  YES

3. No.  Only applies in Diversity cases

D. Pendant Parties

1. 2nd claim is against a different Δ

2. § 1367 counts EVEN IF it is against another Δ
VENUE
I. General Notes 

A. Venue tells us where within states suits can be brought 

B. Must still satisfy personal jurisdiction

II. 28 USC § 1391 (a) Diversity, § 1391(b) Federal Question
A. Jurisdiction founded only on diversity of citizenship 

1. Anywhere any  resides if all s reside in the same state 

2. Anywhere where a substantial part of events or omissions giving rise to the claim occurred or substantial part of property that is the subject of the action is located, OR 

3. Anywhere any  is subject to personal jurisdiction at the time the action is commenced, if there is no other district in which action may otherwise be brought (only applicable if 1 and 2 are not)

B. Action where jurisdiction isn't founded only on diversity of citizenship 

1. Same as above 

2. Same as above 

3. Anywhere the  may be found
C. A  corporation resides wherever it is subject to personal jurisdiction at the time the action is commenced 

D. An alien can be sued in any district

III. Transfer of Venue - 28 USC § 1404 

A. A suit can be transferred to anywhere it may have originally been brought (district with good personal jurisdiction and venue) 

1. Two Venue Transfer Statutes
a. Transferee (going to) always must be a proper venue and have PJ over the Δ
b. § 1404(a) – Transferor court is a proper venue

1. Transfer on the basis of 
a. Convenience

b. Interest of Justice

c. § 1406(a) – Transferor court is an improper venue

1. May dismiss or transfer 
B. For transfer, personal jurisdiction is not district specific for aliens (gives them too much control) 

C. Convenience of the parties is considered on behalf of the following: PK Ware v. Meade 

1. Witnesses, proof and evidence 

2. Plaintiff  ¶
3. Defendant Δ 

4. Interest of justice (applicable law) 

5. Interest of the forum 

6. Interest of the other forums

IV. Forum Non Conveniens - Piper Aircraft v. Reyno 

A. Dismissal on this ground leads to dismissal of the entire suit, not just transfer 

B. Considerations in determining if a forum is substantially more convenient: 

1. Interest of the  in going on in the selected forum 

2. Interest of the  in moving to different forum 

3. Forum's interest in hearing the litigation 

4. Possible interest of other forums in having litigation there 

5. Interest in judicial economy and efficiency 

PLEADINGS
I. Lawyer Certification - Rule 11

A. Requires the lawyer to sign all documents excluding discovery documents
B. Certifying Four Things (show this is not a frivolous document)
C. Procedural Aspects
1. Continuing Certification
2. Sanctions are Discretionary
3. Motion for violation is served but is not filed
a. 21 day safe harbor to withdraw offending document
b. If he does nothing within 21 days then you can file the motion
D. Seawright v. Charter Furniture – sanctions against ¶’s lawyer for brining an unfounded claim
II. The Complaint - Rules 7-10

A. Rule 8(a)

1. Must provide:

a. Statement of the Grounds for Federal Jurisdiction

b. Short & Plain statement of the claim

1. Notice Pleading – do not have to give details, just put the other side on notice

2. Areas that must be pled with detail

A. Rule 9(b) – Fraud or Mistake - Particularity

B. Rule 9(g) – Special Damages – Specificity

1. Do not normally flow from the event

2. A demand for judgment
3.  just has to put  on notice of events that are being sued over with sufficient detail that the  can respond. 

4. Complaint must allege something the  can recover for 

5. Lewis v. Slicing Machine Co. - complaint said  was negligent, careless, and reckless - court says this is enough 

6. Langadinos v. American Airlines, Inc. -  must allege that  was serving alcohol or can't recover
7. Gomez – responsibility of the ¶ to prove certain allegations
II. Pre-Answer Motions/Answers
A. Rule 12
1. 12(a) Time Restrictions

2. 12(b) Defenses

1. SMJ: lack of jurisdiction over the subject matter

2. PJ: lack of jurisdiction over the person 

3. Venue: improper venue 

4. Insufficiency of process (info you gave not good enough) 

5. Insufficiency of service of process (didn't serve properly) 

6. Failure to state a claim upon which relief can be granted 

7. Failure to join a party under Rule 19

3. 12(c)  Motion for Judgment on Pleadings 

4. 12(d)  Preliminary Hearings 

5. 12(e)  Motion for more definite statement 

6. 12(f)  Motion to strike 

7. 12(g) A party may consolidate defenses, and if a party makes a motion and omits a waivable defense, the party can't make another motion based on that defense 

8. 12(h)

1. Waivable Objections - personal jurisdiction, improper venue, insufficiency of process, insufficiency of service

a. Waived if omitted from motion or waived if neither made by motion or in an answer 

b. If you don't file a motion, you can put it in your answer. If you don't, you have 20 days to amend it and then that's it, you're screwed.

2. Defense of failure to state a claim, failure to join a party and failure to state a legal defense are allowed to be made in any pleading permitted under Rule 7(a), in a motion for judgment on the pleadings, or at trial on the merits. (not waivable) 

3. Subject matter jurisdiction defense can be raised at any time during the proceedings. 

B. Zielinski v. Philadelphia Piers, Inc.

1.  denies whole paragraph and not specific parts - leads to problems determining who should be sued.

2.  knew for a while and said nothing - jury instructed on a lie b/c statute of limitations an out to sue the correct party - punish the 
III. Defendant’s Response

A. 20 days to bring a motion or an Answer
B. Answer
1. Rule 8(b)
a. Respond to allegations of the complaint (admit, deny, or say I don’t know)
1. Failure to deny is an admission on all allegations except damages
b. Raise affirmative defenses (Rule 8(c))
1. Res Judicata, Statute of Limitations
2. Injecting a new fact
IV. Amendments and Relation Back
A. Rule 15
1. 15(a) - time restrictions

2. 15(c) - relation back

a. If statute of limitations has expired, the amendment can relate back if state law allows it to.

b. If state law doesn't allow it to relate back, you can relate it back to the date of the filing of the original suit if it would've been timely then and if it satisfies the Gibbs relationship - arises out of the same transaction or occurrence as original claim 

c. Doesn't have to be perfect overlap

B. Checklist for amendments to add a claim:

1. Rule 15 - is it timely or can it relate back?

2. Rule 18 - does it allow you to do it? (yes) 

3. Independent Subject matter jurisdiction? 

a. Can it walk in on its own?

b. If not, does it satisfy Gibbs?

C. Beeck v. Aquaslide 'N' Dive Corp.
1.  mistakenly admits he is manufacturer of slide and wishes to amend answer.

2.  is allowed to amend - different than Zielinsky b/c  had later knowledge here and acted in good faith 

3. Rule 42 - consolidation and separate trials - to avoid prejudice or speed up judicial economy

JOINDER
I. Claim Joinder – Plaintiff (Rule 18)
A. Rule 18(a)

1. A party may join as many claims as the party has against an opposing party - no limits - bring whatever claims you have related or unrelated against the party you're suing

B. BUT Gibbs puts a limit - must still satisfy subject matter jurisdiction test (can it walk in on its own? If not, does it satisfy Gibbs?)

II. Claim Joinder – Defendant (Counterclaims - Rule 13)
A. 2 categories:

1. Compulsory – Rule 13(a)
a. Counterclaim arises out of same transaction or occurrence as 's claim 
1. Failure of  to bring a compulsory counterclaim will preclude party from bringing that claim in a later litigation 

b. By nature, compulsory counterclaims have supplemental jurisdiction b/c they satisfy the Gibbs relationship so the federal court can hear them and has subject matter jurisdiction

2. Permissive – Rule 13(b) - everything else

B. Checklist for bringing counterclaims (claim by  against ):

1. Does Rule 18 allow you to do it? (always will)

2. Rule 13 - compulsory or permissive? 

3. Subject matter jurisdiction (Can it walk in on its own? Or does it satisfy Gibbs?) 

4. If joining a new party with the counterclaim, must satisfy Rule 20.

C. Case: Iglesias v. Mutual Life Insurance Co.
D. Cross Claim – Rule 13(g)
1. Claim against a Co-Party
2. Must arise from the STO
3. Not Compulsory
III. Proper Parties – Rule 20(a) 

A. Permissive Joinder of Parties
1.  can join as many s as arise out of the same transaction or occurrence (still need venue, personal jurisdiction, subject matter jurisdiction)
2. CNA Insurance v. Puracelli – Common Policy ie. STO & Common Law Fact or Law
B. Co-Plaintiffs? (Temple v. Synthes case)

1. If claims arise from STO &
2. Give rise to at least one common question

C. Co-Defendants?
1. If claims arise from STO &
2. Give rise to at least one common question

IV. Necessary and Indispensable Parties (Rule 19)

A. Who must be joined? Rule 19 – (Helzberg’s Diamond v. Valley West Shopping case – Lords must be joined [Δ risk of inconsistent obligations], but it is not feasible [no PJ in MO])
B. Rule 19
1. Is Absentee (A) necessary?
a. 19(a) – “needed for a just adjudication” = necessary
1. Test 1 (19(a)(1)) – Without A, the court cannot accord complete relief among the parties
A. Efficiency Rationale
B. We don’t want to have multiple litigation Courts don’t provide much weight to Test 1
2. Test 2 (19(a)(2)(1)) – A’s interest may be harmed if she is not harmed (multiple liabilities)
3. Test 3 (19(a)(2)(2)) – A’s interest may subject the Δ to multiple or inconsistant obligations
b. Joint Tortfeasors are not necessary (Temple v. Synthes case)

1. Can’t force them in with Rule 19

c. Ex. My brother sues XYZ corp. to reissue my stock in a joint name

1. Test 1 – Yes.

2. Test 2 – My interest could be harmed (my stock is cancelled)

3. Test 3 – XYZ could be issued to inconsistent judgments

2. Is Joinder of A feasible?

a. Personal Jurisdiction & SMJ

1. If no issues, then bring him in

b. What if it is not feasible?

1. See step b.

3. Do we proceed without A or dismiss the entire case?

a. Rule 19(b) - Four Factors

1. If we dismiss, will the plaintiff have a remedy (is there an alternative forum where all the parties can be joined?)

b. If you decide to dismiss and call A indispensable

V. Impleader – Rule 14 (ie. Third Party Practice)

A. We are bringing in someone new (need to satisfy personal jurisdiction, subject matter jurisdiction, look at preclusive consequences)
B. Δ is joining somebody who owes her indemnity or contribution on the underlying claim
1. She is or may be liable to the defendant on the plaintiff’s claim

2. Third Party Defendant (TPD)

3. Contribution among Joint Tortfeasors

C. Rule 14(a)

1. Claim by the Plaintiff against TPD

a. Must arise from STO

2. TPD may assert a claim against the ¶

a. Again must arise from STO
D. 14 and Diversity:
1. Under 28 USC § 1367(b), for cases only in federal court b/c of diversity,  can't bust diversity when bringing in a third party, but s can!  can bring in third party even if not diverse 
E. Under Rule 14, third party  allowed to file cross-claims against other third party s, counterclaim against third party  (original ), and claims against  as long as they arise out of same transaction or occurrence as original claim 
1. Case: Owen Equipment and Erection Corp. v Kroger 
F. Checklist for  bringing in third party:
1. Rule 14 let you?
2. Personal jurisdiction? 
3. Subject matter jurisdiction? (walk in on own? Gibbs?) 
4. Preclusive Consequences? 
5.  doesn't have to worry about diversity
RES JUDICATA & COLLATERAL ESTOPPEL
I.
Rules of Preclusion
A. If compulsory counterclaim is not brought, the  is precluded from bringing it in a later litigation

B. Claim Splitting / Preclusion / Res Judicata
1. Migra v. Warren School Board – barred from second suit that is transactionally related

2. Freeman v Lester Coggins Trucking – a representative that previously sued and now sues on behalf of others is not precluded

3. Both cases were brought by the same claimant against the same defendant
4. Case 1 ended in a valid final judgment on the merits
a. Default Judgment is considered to be on the merits in Res Judicata

b. Any judgment in FAVOR of the claimant is going to be deemed on the merits

c. What if the plaintiff loses

1. If it is cases where they lost at jury, etc.

2. Dismissals, etc.

3. FRCP 41(b) – all involuntary dismissals are to be treated as “on the merits” unless based on

A. Jurisdiction

B. Venue

C. Indispensable Parties

5. Both cases must involve the same claim
a. All rights to relief arising from STO (any claims from a car accident)

b. Primary Rights Theory

1. Different claim for each right invaded (property vs. bodily harm)
6. Restatement of Judgments 2d § 24 - if you don't bring all related claims together (arise out of same transaction or occurrence), you will be precluded in a later litigation from bringing that claim that was left out but could've been joined
7. When determining rules of preclusion for state court judgments, you must look at the state's claim splitting rules.  If the state court would consider it claim splitting (2nd Restatement type jurisdiction), then you will be precluded from litigating on the claim. (FFC 28 USC §1738 - must give FFC to state court judgment). If opposite, look at the federal rules of claim splitting. In federal court, parties are usually not allowed to claim split. 

C. Issue Preclusion (collateral estoppel)
1. Case 1 ended in a valid, final judgment on the merits
2. Same issue was litigated and determined in Case 1

3. That issue is essential to the judgment in Case 1

4. Against whom is collateral estoppel asserted?

a. Only asserted against someone who was a party in cases one or in privity of case 1

b. Required by due process

5. By whom is collateral estoppel asserted?

- No due process issue

a. Mutuality Rule

1. Only be used by somebody who was a party in Case 1

b. How do we have non-mutual collateral estoppel?

1. Non-mutual defensive CE

A. Not a party in case 1 and Δ in case 2
B. Patent cases (Sue to defend patent & lose – Defensive CE)

C. Defensive Collateral Estoppel is an incentive for  to join all s possible (may get different judgments)
1. Rule 20 - Permissive Joinder of Parties -  can join as many s as arise out of the same transaction or occurrence (still need venue, personal jurisdiction, subject matter jurisdiction)
2. Non-mutual offensive CE

A. ¶ in case 2 and not a party in Case 1
B. Ex. Parklane Hosiery
1. Δ has full chance to litigate in Case 1
2. Δ could foresee multiple suits
3. ¶ could not have joined easily in Case 1
4. No inconsistent judgments
C. It is up to the court to decide whether to allow offensive collateral estoppel - depends if the s could've easily joined; there is no device under the FRCP for s to force s to join together 
D. Checklist:
1. Is person a party to prior suit?
2. Did person litigate and lose?
