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PERSONAL JURISDICTION (on handwritten page)
SERVICE OF PROCESS (starts pg. 40 of notes)
Due process clause requires notice – opportunity to be heard has 2 tests – 1) constitutional, and 2) statutory

Constitutional Test 

(Mullane Case) – notice must be reasonably calculated under all circumstances to appraise interested parties of the action – can’t just be a gesture – have to reasonably attempt to inform – FACTS dictate what constitutes sufficient service – notice by publication works only when no other reasonable method is practicable.

Note: person does not have have to actually RECEIVE the notice – the standard is that the plaintiff reasonably attempted to provide actual notice (Dusenbury v. US).

Statutory Test
Look at statute for Service of Process
FRCP Rule 4 – process = summons + complaint.  
Complaint gives notice of case (claims).  
Summons gives opportunity to be heard (4a) – symbol of court’s power over defendant.

1) Time Period: 120 days to serve process after you file complaint (4m).  If you don’t get it done – court has discretion to dismiss case (w/o prejudice) or extend time.  But if plaintiff shows “good cause” for the failure court MUST extend time.
2) Who can Serve: anyone who is at least 18 and not a party to case can serve (4c2).  However, most state courts say you have to use officer or person appointed by state to serve.

3) Proof of Service: person who effected service must give proof to the court (affidavit of service)(4l).
4) Service on an INDIVIDUAL (4e2) – 3 options:



a) personal service anywhere within forum state


b) substituted service: leave copy at “dwelling/usual place of abode” with person of “suitable age and discretion” who “resides” there – person does not have to actually pass on the service


c) deliver to authorized agent – someone appointed to receive service of process


(Fed court can incorporate state law methods for service (4e1)



( Some state courts use descending rule where substitute service is not sufficient unless personal service was impossible, and service on agent only when personal and substitute won’t work

NO SERVICE BY MAIL in federal rules.  But service by mail can happen if state law permits 4e1.
5) Standards for Substitute Service

Dwelling house/usual place of abode: typically seen as where you are living at present (when service is made) – but person can have multiple “places of abode” (really rich people – Khashoggi case) – when leaving it with somebody else, it depends on facts if the place is their abode.  But court makes no decision on whether its abode if the person you’re bringing the claim against isn’t actually living there at the time you substitute serve it.  Courts are split on this question. .


suitable age: nothing in federal court rules but some state courts may make rule – mid to late teens usually enough


“if (substitute) person resides there”: court decides – can be flexible – weekend guest not enough – in-law staying for month would work – doorman also works. 

6) Incorporating State Laws of Service (4e1) – federal court can use federal rules OR can incorporate law from 1) state action is pending, or 2) state where service is made (if you have PJ in state where you’re bringing the case)
7) WAIVER of service of process (4d): you can mail (first class mail or other reliable means) summons, complaint and written “request for waiver” of process, along with pre-paid means of replying – fax doesn’t work because no prepaid means of replying – 30 days after it was mailed to return the signed waiver request -- then plaintiff must file it with court.




waiving service is good: gives you longer to serve answer (60 days after when request for waiver was sent – 90 days if defendant was addressed outside of a district of the US) – and if you don’t cooperate then costs of personal service may be assigned to defendant
8) Service on a BUSINESS (4h1)– can serve:



a) officer – corporations are usually required to file the identity of officers with the state


b) managing or general agent



c) agent appointed by law to receive service

Note: the rule doesn’t apply to “owner”

What makes a “managing or general agent”:  varies according to facts - Courts generally look at if person has enough general responsibility that it would be reasonable to think they would pass the service on to the important people in the business – look at level of authority and responsibility – generally, receptionist is no good, unless has significant role in setting up business and has lots of responsibility.

Note: Waiver and application of state laws for service work the same for individuals and corporations.

9) Have to play by the rules – even if person ultimately found out about case, you don’t have service unless you followed rules.  When it’s close as to whether rules are met, then actual notice can help persuade court.  But you clearly didn’t follow rules than actual service means nothing.

10) 4f2C – for service on individuals in foreign country – you can serve personally, or by mail if 1) it requires a signed receipt, and 2) if it’s addressed and sent by the clerk of court.

11) 4n2 – allows for attachment of property.

12) Service on out of state defendant to exert PJ (4k1) – Federal court can serve out of state defendant only if the state court in that state has PJ over the person (federal court in TX can only serve guy in NM if state court in TX could do so) – so look at state (TX) long arm provision for if out-of-state service is ok.

Note: can serve if he’s within 100 miles only if it’s a defendant being joined to case under rule 14 or 19.

13) 4k2 – very rare – has to be federal question case - applies when person has sufficient contacts with US but not enough with one specific state to have juris in that state.

5b – after initial service all subsequent documents can be mailed, faxed, or even e-mailed if the parties agree to that.
12a – defendant has at least 20 days after service to respond (answer or motion).
SUBJECT MATTER JURISDICTION (starts on pg. 44 of notes)

1) FEDERAL or STATE court?  Issue of constitutionality – Article III – Federal courts have limited subject matter jurisdiction.  State court has General SMJ – can hear any claim

2) Only in federal court? – patent infringement, antitrust, copyright infringement, federal securities cases

3) Why federal court id good: Federal judges have lifetime appointments – they are happy to go against local opinion.  State judges are elected – want to uphold local interests.  Also, jury pool – state jury comes from county, federal jury can come from the whole district.  Finally, federal courts go faster and judges are generally better

4) When can you bring case in Federal Court?  
Article III, sect. 2, pp. 1 – 9 heads of jurisdiction – we focus on 3: 1) Federal Question cases (arises under federal law, 2) Diversity of Citizenship, and 3) Alienage – this is constitutional standard – need statutes to put this into effect – plaintiff must plead SMJ in federal court, and if challenged he must prove it
(Federal Judge can ALWAYS dismiss for lack of SMJ
DIVERSITY OF CITIZENSHIP (Be Careful - not “residence, domicile or from”)


USC § 1332 – a1:

federal court has SMJ over cases between citizens of different States (capital “S” means one of 50 states) – this is designed to avoid local bias.


COMPLETE DIVERSITY RULE (Strawbridge case) – ALL Ps must be different citizenship from all Ds.  Remember the Ps and Ds do not necessarily have to be citizens of the state of the district court (example – CA could sue NY in IL federal court, assuming proper PJ)


Diveristy is tested when case is filed – subsequent changes to citizenship do not apply

CITIZENSHIP???
Individuals – (Mas case) – 1) citizen of the US, and 2) domiciled in that state.
DOMICILED – physical and mental parts (individuals have only ONE domicile):

1) physically be there, have a permanent home in the state

2) mentally have to intend to stay/remain there.




When you’re born – ascribed domicile (normally that of mom)

        Businesses 

Corporations 1332c1 – corp is citizen: 1) state of incorporation AND 2) Principal Place of Business (PPB)



Could potentially have multiple states of incorp, but doesn’t really happen anymore



Always only ONE PPB



PPB (J.A. Olson Case) – Total Activity Test – Nerve Center v. Muscle Center (must apply facts):




1) if operations are far flung then sole nerve center is PPB

2) if sole operation in one state and executive offices in another than place of activity/muscle center is PPB
3) if activity center is passive (no real tie to local community) and the brain center is in another state, then brain is PPB
For PPB – keep in mind principle of diversity of citizenship – trying to avoid local bias – what locale is business most connected to?

Non-Incorporated Businesses – (partnerships etc…) citizenship determined as the citizenship of all its members in aggregate

(Belleville Catering case) – if not a corporation then treated like a partnership (includes LLCs)

Also – remember – courts have jurisdiction to determine their own jurisdiction

Note: US citizens permanently living abroad? – no domicile, so can’t get Div. of Citizen (go to State Court)

1) 1332e – for this statute, “States” includes DC, territories, and Puerto Rico

2) 1332a – Greencard exception – alien admitted for permanent residence is deemed citizen of state where he is DOMICILED – seems unconstitutional (from Mas case) because person isn’t US citizen yet.  Some courts don’t use to uphold SMJ

3) DUAL US/Foreign citizen?  Treats you as US citizen – won’t let you use alienage.
4) 1332c2 – legal rep of a decedent, infant or incompetent is considered a citizen of where the client is citizen 

Note: this only applies when the decedent, infant or incompetent is a citizen of a “State” – so if the person is a foreign citizen then, arguably, 1332c2 does not apply and the court looks directly at citizenship of the representative
5) 1359 – fed court has no jurisdiction when a party has been improperly or collusively joined to provide juris to the court – contract claim – you can’t just have another guy collect for you – have to sell him the claim outright

6) Domestic Relations Exception – very narrow - federal court will not hear divorce, alimony or child custody cases
7) Probate Exception – federal court won’t probate/administer a decedent’s estate or appoint an executor – will hear case as long as it doesn’t interfere with state probate proceedings and doesn’t assume control of property in control of state court

ALIENAGE


1332a2 – Federal Court has SMJ in cases between Citizen of State and Citizen of Foreign state

CANNOT be alien v. alien (England v. France) – what if used greencard exception? – may be
 unconstitutional – unclear how court would handle it.
AMOUNT IN CONTROVERSY
(for Alienage & Div. of Citizen) – claim must exceed $75K (not including costs or interest) - claim must be in good faith – if plaintiff recovers less than $75K then court can (at its discretion) impose costs not including attorneys fees – defendant can only get it dismissed on lack of amount in contro. if “to a legal certainty” (like some states can’t sue a hotel for more than $15K)


Aggregation rules – if one claimant against one claimant, you can add up all individual claims to meet $75K – but can’t do that with multiple Ps or Ds – exception: joint tort feasors - all liable for same basic claim. 

Equitable relief (injunctions) – look at 1) defendant’s costs, or 2) value of plaintiff’s relief – if either are over $75k then you’re good – ex: tear down corner of house that’s on your property – 1) how much does it cost  D to tear that part down 2) is the value of the blocked view worth over $75K? if yes to either then AIC is met.

FEDERAL QUESTION


Claim must arise under federal law – diversity and amount in contro don’t matter – could always still be brought in state court


§ 1331 – “arises under” - narrower than Constitution – fed court has juris in cases arising under fed laws

Well Pleaded Complaint Rule – (L&N Railroad case) – the claim itself must be about federal law – central issue of case, potential defenses, affirmative defenses don’t matter – only look at the CLAIM – remember, can always go to state court - §1257 – broader constitutional standard allows for Suprem Court to review state cases where federal law “drawn into question.”
REMOVAL (starts on pg. 54 of Notes)

· “Remove” from state court to federal court – no Constitution – all statutory.  If removed improperly, then the case is “remanded” back to state court (lack of SMJ).
· Only defendants remove – not plaintiffs, even with counterclaims (because P had original choice of forum).

· Don’t have to ask for it – just file notice of removal.
· Rule of unanimity – all defendants WHO HAVE BEEN SERVED must remove together – if intial D didn’t remove, then Ds served later can’t remove either – some courts don’t follow this rule: say that D2 can convince D1 to join in removal (within 30 days of service on D2).
· Federal Question cases – always removable

· Re: Amount in Contro requirement – for removal court will focus on what plaintiff could RECOVER, not just what he claims – P can stipulate that he’ll take less than $75K to prevent removal – but WATCH TIMING - has to do it before removal is filed, because (remember) SMJ for diversity/alien is assessed at time of filing, and removal is filing in fed court – also, P can’t prevent by saying he’ll take exactly $75K if D can show with a legal certainty that the amount in contro is met.
· Plaintiffs can never remove, including if they’re defendants on counterclaim
· Fraudulent Joinder – can’t just add a defendant to prevent removal if there’s no case against him

· Hybrid cases – both diversity and federal question – court says in state defendant rule doesn’t prevent removal if there’s also federal question, because federal question should be ruled on by fed court

· Defendant has to show diversity of citizenship in the notice of removal
· Note: removal has to do with citizenship, NOT residence – residence is where you’re subject to PJ (see venue)
· Note: Removal, even though it is based on SMJ, is not a rule 12 defense – so you do not waive Rule 12 defenses by removing.

· Note: if you correct the defect to SMJ before final judgment then supreme court may uphold removal (Caterpillar case: claim against D that destroyed div. or citizenship was dismissed before judgment entered – Sup. Court upheld judgment)
§1441 – what can be removed

a) must go to Federal District Court that embraces where the state case is pending – and must have SMJ.
b) ****under div. of citizen/alien – In State Defendant Rule - cannot remove if any of defendants are citizens of state where case was brought – makes sense because defendant can’t be concerned with local bias in their own state – if the P voluntarily dismisses against local party then case can now be removed – but must remove within 30 days of service of when case becomes removable (1446b) AND must be within 1 year limitation (1446b) – but no removal on a granted Motion to Dismiss (ex: lack of PJ) because motion could be reversed on appeal
e)     if only federal court had SMJ and P files in state court, then removal to federal court is proper

§1446 – procedure for removal 
a) D files signed notice of petition with District court with statement of SMJ and copy of all case docs; 
b) notice or removal must be FILED with 30 days of SERVICE of complaint, and if case later becomes removable due to SMJ provided by amended pleading, etc… then can’t do it after 1 year for 1332 SMJ (div. of citizen or alien)

d) give written notice of removal to all adverse parties, and file a copy notice of remove with state court (this is what effects the removal – divests state court of jurisdiction unless case is remanded)
        §1447 – procedure after removal

c) Ps motion to remand for defect other than lack of SMJ (failed to include proper info in notice, not all Ds are joined in removal) – P must file “motion to remand” with 30 days of filing of notice of removal (or else defect is waived) – order remanding case may have D pay costs including attorneys fees incurred from removal.  But if no SMJ then no time limit – court must remand sua sponte to state court whenever lack of SMJ is determined.
e) after removal federal court can permit joinder of more defendants – but if they destroy SMJ then case can be remanded to state court

VENUE (starts on pg. 57 of Notes)

1) 3rd hurdle for forum selection: only statutory – no constitutional test – Where in Federal or state system the case can be tried?
2) Local actions: deal with land – venue must be laid where land is located - 3 types: 

1) in rem/QIR where land is attached for jurisdiction, 

2) P seeks remedy in/to realty, like foreclosure or enforcement of lien

3) claims for damages for injury to land, such as trespass

Note: § 1392 – if land lies in multiple districts – can lay venue in any of those districts
3) Transitory actions: all other cases – lay venue based on state or federal statutes
4) Defense of improper venue is a Rule 12 waivable defense
5) §1391 DOES NOT APPLY TO REMOVED CASES – they started in state court where venue was already proper.

§ 1391 – Venue for transitory cases in Federal Court
a) Jurisdiction only on Diversity of Citizenship: 
1) Any district where all defendants reside, or if all defendants reside in different districts of the same state, venue is proper in any district in which a defendant resides
Note: A1 cannot be applied if Ds reside in different states – and if Ds all reside in the same district then venue is proper only in that district.  But if Ds reside in different districts of same state than any of those districts works.
2) Any district in which a substantial part of the events or omissions giving rise to the claim took place.
Note: this clearly can work for multiple districts

3) claim arises entirely outside the US (and Ds reside in different states) – then any district where D is subject to PJ at time the action is commenced
Note: this only applies when A1 or A2 cannot be met at all.
b) All other cases (Federal Question):

1) Exact same as A1
2) Exact same as A2

3) Different from A3 - claim arises entirely outside the US (and Ds reside in different states) – any district in which any defendant may be found

Note: this only applies when B1 or B2 cannot be met at all.
d) Aliens: can be sued in any district even if he is admitted for permanent residence
What is Residence?

1) Human beings: human resides where he is domiciled – you only have 1 residence
2) Aliens: residence doesn’t matter: can be sued in any district even if admitted for permanent residence (1391d)

3) Corporations: wherever it is subject to personal jurisdiction when case is commenced (1391c) – so if corp has retail outlet in all districts then venue is proper in all districts – generally, if court finds PJ over corp then venue is automatically proper – this is the same for div. of citizenship and federal question cases (1391a1 and b1) – for multiple district states you must assess PJ within the given district to determine “residence” of corp – if unclear which district has PJ, look to district with “most significant contacts.”
4) Non-incorporated Associations (partnerships, LLCs, Labor Unions):  same as corporations (1391c).
TRANSFER OF VENUE (pg. 59 of Notes)
1) transfer can only be effected WITHIN a court system (between federal districts or within courts of same state)
2) usually defendant – person transferring has burden of showing case should proceed in different venue
3) transferee court picks up case where transferor court left off, and it now has total jurisdiction over case

4) nothing prevents plaintiff from transferring

5) generally should transfer early in case – courts can transfer on their own initiative.

6) Removed cases can ONLY 1404 transfer
7) Beware removed case (proper venue) with no PJ – still use 1404 transfer

§ 1404 Transfer

Transferor court is the proper venue

a) can transfer for “convenience of parties/witnesses, in the interest of justice.”  Transferor court has great discretion – tries to determine if another district might be “center of gravity” for case.  Use forum non-conveniens factors – basically, is there another venue where litigation makes more sense.  P’s original choice is given great weight – transfer is exception.
§ 1406 Transfer


Transferor court is improper venue (case could be dismissed under 12b3)
a) court can dismiss, or transfer “if in the interest of justice.”  Helps continue case in the proper venue and avoids statute of limitations

Goldlawr Case

Upholds transfer where the transferor court has no PJ for both §1404 and §1406.
Hoffman Case

Transferee court MUST be proper venue and have PJ for both §1404 and §1406 – waiver by D does not apply (D can’t move to transfer to random state with improper venue and no PJ and just say “I waive defense of venue and PJ.” – would be unfair to P).
Van Dusen Case

In 1404 transfer – transferee court must apply the “choice of law” rules that the transferor (original district) would have applied – law to be applied should stay the same – this even applies if P is the one who transfers (ex: P can “capture” the longer statute of limitations in one venue and then 1404 transfer to a better place to litigate).

Note: this DOES NOT APPLY to 1406 because the original venue was improper.  Also, does not apply to Goldlawr transfer because original venue did not have PJ.

	Statute
	Transferor District
	Transferee District
	Hoffman
	Goldlawr
	Van Dusen
	Removal

	§1404
	Proper Venue
	Assess Proper venue & PJ Independently
	Yes – transferee court MUST be proper venue AND have PJ
	Yes – can transfer if original district has no PJ
	Yes – must apply choice of law of original court – unless Godlawr transfer 
	Yes – removed cases can 1404 transfer, even if court has no PJ

	§1406
	Improper Venue
	Assess Proper venue & PJ Independently
	Yes – transferee court MUST be proper venue AND have PJ
	Yes – can transfer if original district has no PJ
	No – apply choice of law of the new district
	No – removed cases cannot 1406 transfer because state court venue was proper


Forum Non Conveniens

Although the case is in a proper venue, but it is dismissed because there is another, more appropriate venue – court dismisses because it cannot transfer, because more appropriate court is in a different system.

Most courts use Piper Aircraft Factors to determine forum non-conveniens dismissal.

Piper Aircraft v. Reyno

Supreme court clarifies federal standard for forum non-conveniens dismissal – it is act court’s discretion, and depends on the facts – generally, P’s choice of forum should rarely be disturbed – Party must show that another forum is CLEARLY more appropriate.  And FNC showing must be even stronger than 1404.  But, if plaintiff is foreigner then favor to his choice of forum is not as strong.

Factors (same factors used to decide 1404 transfer):

1) Public Interest Factors

a) administrative difficulties in keeping the case

b) local interest in having local controversies decided at home

c) desire to have case tried in forum well versed in law that will apply

d) avoiding undue problems with conflict of laws or in application of foreign law

e) unfairness of burdening citizens with jury duty in a case unrelated to the forum

2) Private Interest Factors – focus on practical convenience – expeditious and inexpensive trial of case

a) relative ease of access to evidence

b) ability to compel attendance of witnesses at trial through subpoena

c) expense of obtaining attendance of willing witnesses

3) Adequacy of New Forum

( only given weight in rejecting FNC dismissal if “remedy provided by other forum is so clearly inadequate and unsatisfactory that it is no remedy at all.”


Note: FNC dismissal is often “conditional” on the defendant waiving certain defenses or agreeing to certain things – like waiving lack of PJ, waiving statute of limitations, or even allowing American style discovery in foreign court.
CHALLENGING FORUM SELECTION (pg. 62 of Notes)
1) Special Appearance

Defendant can appear in court solely to oppose personal jurisdiction (without subjecting himself to such jurisdiction) – most courts don’t use this anymore – but some states still do (CA and TX) – cannot assert any other defense or file any other pleading or motion
2) Rule 12

Allows defendant to raise multiple defenses simultaneously – defendant can either file a Pleading (answer) or a motion.

12a – you have to serve an answer/motion to complaint within 20 days after being served (or if service was waived then 60 days after date when request for waiver was sent) – if MOTION is denied – then responsive pleading must be served within 10 days after notice of the court’s action
(12b Defenses (7 total – first 5 are forum selection):

1) lack of subject matter jurisdiction

2) lack of PJ

3) improper venue

4) insufficient process

5) insufficient service of process

6) failure to state claim on which relief can be granted

7) failure to join party under rule 19

Note: you can raise these defenses in a motion or answer – putting it in answer preserves the objection so you can press it later


Timing:


12g (motions followed by motions) – for MOTION under Rule 12 (12b defenses AND 12e motion for definite statement AND 12f motion to strike) you have to include all defenses/objections that are available at the time – so if you don’t include a Rule 12 defense in the first motion IT IS WAIVED and you can’t bring it up in a second motion.


12h1 – 12b defenses 2, 3, 4, and 5 gotta be raised in the very first defensive response under rule 12 (either motion or answer).  If not then they’re waived.



12h2 – 12b defenses 6 and 7 can be raised as late as “at trial on merits” – anytime before entry of judgment – do not have to be raised in first rule 12 response



12h3 – 12b defense 1 (subject matter juris) can be raised at anytime.

Note: don’t forget about 12e motion for definite statement and 12f motion to strike – if they are left out of first motion then they are waived – and if you make one of those motions first without any other rule 12 defense, then the others are waived (except 12b 1, 6, and 7).


Note: beware of complex personal jurisdiction situation where it turns out that defense for lack of PJ has actually been waived under Rule 12.


Note: FNC dismissal is not considered a Rule 12 response – so you can bring motion to dismiss FNC and preserve your Rule 12 defenses.

3) Challenging In Rem or QIR Jurisdiction

Defendant’s property is seized to create jurisdiction – can D go to forum to challenge without submitting to in personam jurisdiction?  Some state courts allow Limited Appearance – D can appear and litigate merits of case without subjecting to in personam juris – requirements vary from state to state – unclear if limited appearance is allowed in federal court. 

4) Direct v. Collateral Attack

Direct – D seeks dismissal for lack of PJ – must make motion early in proceedings – but if you lose then you have to litigate in a distant forum, which can be expensive in a lot of ways – can’t appeal PJ decision until case is finished.
Collateral – D refuses to appear, so P gets default judgment.  Then P comes to enforce judgment in D’s home state.  But, under full faith n credit, the judgment is only valid if original court had PJ.  So D can argue in this second case against PJ in the original court – this is good cause you get to litigate at home, BUT you only get to raise PJ question.  If you lose on that, then you can’t contest the merits of the case at all.

In sum: collateral attack is good if the merits are weak but there’s definitely no PJ.  Direct attack is good if D has strong case on merits.

Note: only get one chance to litigate an issue – gotta pick one (Collateral or Direct).

5) Challenging Subject Matter Juris

Can always raise direct attack on SMJ – and court must dismiss sua sponte whenever it discovers that the court lacks SMJ – can raise SMJ “for the first time anytime.”

Collateral attacks (can never raise SMJ) - If it was litigated in the first case then it can’t be brought up in collateral attack (just like in PJ) – if it wasn’t brought up in first case – can you raise issue of SMJ for first time in collateral attack? NO – Chicot County case - you can’t raise SMJ in collateral attack of case that had been previously litigated.
What if previous case ended in default judgment?  Still NO – court is obligated to determine SMJ on its own – so, in a sense, SMJ is always litigated in the previous case.  Gotta address lack of SMJ through appeal.
PLEADINGS (pg. 65 of Notes)


2 pleadings: complaint and answer – set out the claims and defenses – pleading is gatekeeper of litigation stream – P must set forth cognizable claim in complaint in order to enter litigation – used to be high hurdle, now much easier to get access 

1) Code Pleading 
Requires statement of “facts” – still used in some states (NY and CA)
(Judges changed to pleading “ultimate facts” – created nightmare of being too specific or too general
2) Federal Rules of Pleading
Requires “short and plain statement of claim” – used in federal court and most state courts
7a – only 3 pleadings: complaint, answer and reply – a motion is not a pleading

Rule 8a – complaint/counterclaim/cross-claim must have 3 parts (if missing will be dismissed w/o prejudice):
1) statement of Subject Matter Jurisidiction 


((some state courts require grounds for PJ over non-residents)


(use Form 2

2) statement of claim



Code: “statement of facts constituting cause of action”


FRCP: “short & plain statement of claim”

3) demand for judgment



(prayer for relief (demands monetary recovery or equitable relief)



(can say “damages in amount to be shown at trial”



(Rule 54c – in default judgment cannot get more than what you sought in demand for judgment

Legal Sufficiency:

if you don’t state legally sufficient claim court can dismiss sua sponte or grant 12b6 motion to dismiss (generally w/o prejudice) – court looks only at face of the claim (no evidence) – “if P proved everything she alleged would she win?” – does law recognize right to recover based on these facts? – if yes, then claim is legally sufficient.

12b6 – motion to dismiss for failure to state a claim (state court: demurrer): court uses standard for legal sufficiency (see above).

Factual sufficiency:

How much detail must be alleged in claim?  Different for Code and FRCP.


Code: requires more specificity than FRCP – if too general than pleading “conclusions of law” – if too specific then pleading “evidentiary facts”


FRCP: lowered the barrier from code pleading – (Dioguardi case/Conley case) - Court will not dismiss complaint for failure to state claim unless it “appears beyond doubt that plaintiff can prove no facts to support claim” – really, the claim only needs to put the D on notice
Special Pleading Requirements


9b – all averments of fraud or mistake – circumstances shall be pleaded with particularity


9g – items of special damage shall be specifically stated (damages that don’t normally flow from an event - like potential future medical costs)
(requires detailed pleading for fraud, mistake and special damages – most often comes up with fraud

(9b should be enforced with a 12b6 dismissal for failure to state claim or 12f motion to strike.

12e motion for more definite statement DOES NOT APPLY to 9b
12e - pleadings so vague/ambiguous that D cannot form response -doesn’t apply when pleading isn’t detailed enough.

Inconsistent Pleading


8e2 – party can set forth 2 or more alternative claims or defenses – claims/defenses can be inconsistent – often applies when victim/main witness is deceased – avoids situation where P must sue multiple Ds in different suits
( BUT, must meet Rule 11 standard – must be legitimate doubt as to facts of case
DISMISSAL (pg. 71 of Notes)


( be wary of “w/o prejudice” so that P can re-file the case
1) Voluntary Dismissal
41(a) – plaintiff drops the case – 3 options:

1-i) P unilaterally files “notice of dismissal” (cannot be oral) – can only file before other party serves answer or motion for summary judgment – other motions don’t count

1-ii) P dismisses by “stipulation of dismissal” – must be signed by all parties

(both options are w/o prejudice – but for “notice of dismissal” you only get to re-file once – second notice of dismissal operates on the merits (cannot refile) – doesn’t matter if first time was in state or federal court.
a2) motion for voluntary dismissal – requests court order – court can impose any terms/conditions it wants – it is w/o prejudice unless court says otherwise – this is only option if other side has served answer/MSJ and won’t agree to stipulation to dismiss
(if counterclaim, court cannot dismiss via court order unless counterclaim can continue
2) Involuntary Dismissal
41b – 3 situations (can apply to whole case or just a claim) – considered with prejudice (on the merits):

1) Failure of P to prosecute the case – can’t delay endlessly
2) Failure of P to comply with FRCP
3) Failure of P to comply with court order
(defendant can move for dismissal on these grounds OR court can dismiss sua sponte
(court can say that dismissal is w/o prejudice if it chooses.

(remember – case can also be involuntarily dismissed for 12b defenses (lack of PJ, improper venue, improper service of process, lack of SMJ – these are w/o prejudice) or for serious ethical violation or as an extreme discovery sanction.

(Fed Courts can adopt local rules (83a) – many local rules allow involuntary dismissal if no activity on docket for a year – court will make O.S.C. (order to show cause) which requires P to tell court why case should not be dismissed
DEFENDANT’S RESPONSES (pg. 72 of Notes)


Rule 12 – D must SERVE response within 20 days of service – be careful of waiving defenses (rule 12)!!!

1) TIMING 
a) the day of service does not count for timing
b) include Saturdays & Sundays (unless timing is fewer than 11 days)
c) if final day ends on a sat, sun, or holiday you have till end of next business day

d) If court denies motion then you have 10 days to SERVE answer after notice of court’s denial

e) court can order different timetable, or you can move for ENLARGEMENT (extension – rule 6b), or parties can stipulate to extension, but it is only effective once judge signs the order
2) MOTION
1) 12b defenses: remember waivable defenses (see rule 12 in Challenging Forum)(can’t make these against answer)
a) PJ, venue, process, service of process must come in FIRST rule 12 response (motion or answer)

b) 12b6 or 12b7 can be raised anytime before end of trial

c) Lack of SMJ can be raised anytime

2) 12e Motion for More Definite Statement
If complaint is so “vague/ambiguous” that D cannot reasonably respond – applies to complaint that can’t be understood (NOT one that doesn’t have enough detail) – have to make this motion before answering – CANNOT make this motion against the answer – must use 12f motion to strike.

3) 12f Motion to Strike (courts don’t really uphold timing)
Any party can use it – D must make motion to Strike before responding to complaint – P must do it within 20 days after service of answer – it is rarely granted – applies to any matter that would cause harm if left in pleading – also applies to “any insufficient defense” – but must show prejudice – does work for scandalous matters
3) ANSWER - Must 1) respond to allegations and 2) raise affirmative defenses.
1) 8b – responding to allegations (3 possible responses):

1) admit (ex: jurisdictional claims)


2) deny



3) lacks sufficient info to admit or deny (has effect of denial) – must attempt to find answer (rule 11)



8d – allegations not DENIED are admitted (except allegations to amount of damages)

Remember: simply DENY the allegation – don’t get argumentative or include new facts – beware of “negative pregnant” in a literal denial – difficult to get “leave to amend” answers
Also, if allegation contains both ( admit was is true and deny the remainder

2) Raising Affirmative Defenses



Affirmative defenses DO inject new facts



8c – 19 affirmative defenses (not a complete list)


Failure to assert affirm. Defense: if you can’t amend then you may not be able to present evidence of the defense – plaintiff can object to “variance”


IF A+B+C+D then P wins, UNLESS X+Y+Z (aff. Defenses) – P has burden to plead/prove the Ifs and D has burden to plead/prove the UNLESSes.  Burden of proof follows burden of pleading.

***Exceptions: 1) Defamation (statement must be untrue), and
2) Failure to Pay a debt.


P can’t prove a negative – so both parties have burden of pleading - P must plead it’s untrue and D must plead it’s true – but here the burden of Proof is on the D – D must prove the truth (the statement was true/he paid the debt)
4) REPLY

7a – response to a counterclaim OR P’s response to answer:

(P’s response to answer is not required in federal court unless ordered by judge

8d – allegations by D in answer are automatically DENIED by P (unless court orders REPLY)
DEFAULT & DEFAULT JUDGMENT (pg. 75 of Notes)


Default – notation by clerk on docket sheet indicating failure to respond in timely manner under Rule 12


Default Judgment – (required to get relief) – judgment due to default

Rule 55 (failure to respond to suit)
a) Entry of Default
(entered by the clerk (has no discretion) – P MUST show by “affidavit or otherwise” that D has failed to respond, then clerk SHALL enter the default on docket
(need affidavit of service to show that 20 days has expired

(entry of default cuts off Ds right to respond – D will have to make motion to set aside default

b) Entry of Default Judgment

1) clerk can enter the judgment if (requires ALL 4):
a) claim is for CERTAIN sum or amount readily calculable

b) P must provide affidavit of damages due

c) D failed to APPEAR

d) D cannot be minor or incompetent
( if ALL these requirements are met than clerk MUST enter the judgment (no discretion)

2) P must apply to judge for Default Judgment (if any of the above 4 are not met)

( beware situation where D loses motion to dismiss then fails to answer – must get judgment from judge

( Also, beware unspecified damages claimed – again, gotta go to judge for default judgment

(court usually holds HEARING on Default Judgment – here judge has total discretion (rather rule on merits than technicalities) – Factors:

1) was failure to respond willful, 2) has P been harmed, 3) does D have meritorious defense

(requires written notice of hearing SERVED 3 days prior (ONLY if D made appearance – very liberal standard – letter to co-counsel may constitute appearance)
(relief: court can enter judgment for CERTAIN SUM if uncontested, otherwise court has hearing – default does not concede damages - damages can never be larger than what P claimed including injuctions – but will get costs (not including atty fees) (54c)

c) Motion to Set Aside Default/Default Judgment

55(c) – Motion to Set Aside Default


(For “good cause shown”: court is more likely to set aside Default than Judgment – court’s discretion
(Need good reason for failure to defend in timely fashion, reasonable excuse – EXCUSABLE NEGLECT
(must be made “in reasonable time” – don’t wait too long 

( must also show VIABLE DEFENSE – must allege specific facts – courts vary on the standard required

60(b) – Motion to Set Aside Judgment (applies to any judgment)


( works if judgment is void (lack of PJ or SMJ)

(set aside for “mistake, inadvertence, surprise or excusable neglect” – need to show GOOD CAUSE and VIABLE DEFENSE – court has great discretion – may require posting of a bond or other security
AMENDED PLEADINGS (pg. 77 of Notes)

15a General Rules on Amending Pleadings
1) P has right to amend anytime before answer is SERVED (ONLY once – 2nd amended pleading requires permission)
2) D has right to amend within 20 days after SERVING answer (again ONLY once - 2nd amended pleading requires permission)
3) If time to amend has passed – either party must get: 

1) court permission (motion for leave to amend), or

( judge has great discretion to allow amendment – preference to allow amendment – court must have good reason to deny 

2) consent from adverse party to amend


4) TIMING: Whenever one party amends – other party must respond within time remaining for response to original pleading (rule 12 – 20 days), or within 10 days after service of amended pleading, whichever period is longer – unless court orders otherwise.
15b Variance


Relevant AT TRIAL

( occurs when party seeks to introduce evidence of claim/defense that she did not PLEAD

(pretrial conference order take place of pleadings – so really seeking to amend the Pre-Trial Conference Order

(BEWARE situation where defendant hasn’t made the affirmative defense that statement is true (defamation) or he paid debt (failure to pay) – the burden is now on him to prove that truth – if he brings evidence ( VARIANCE
VARIANCE depends on the objection of the other party at trial – 2 scenarios:
1) Other party allows variance (fails to object or expressly accepts it)

( the variance is ignored – evidence is admitted and you treat pleadings as though they included issues raised by evidence

(party can then move to amend the pleadings to conform to the evidence (even after judgment), but this does not effect outcome – merely a housekeeping measure

2) Other party objects to variance (objects to introduction of evidence)
(court will say evidence is inadmissible – you have to move to amend pleadings to get evidence in

(standard is very liberal – court shall “freely allow” amendment of pleading if:

1) doing so advances a decision on merits and 

2) other party doesn’t show he will suffer prejudice by intro of evidence – burden on other party to show prejudice – but such amendment at trial is RARE
(court will normally deny evidence and deny motion to amend – its just too late in the game

15c Amendment after Statute of Limitations has Run
(SOL begins to run when claim ACCRUES (when party was injured, even if he didn’t know) – typical Tort SOL is 2 years 
(Amended pleading after SOL has run must “Relate Back” to a timely pleading – amended pleading is seen as though it was filed when earlier pleading was.
15c2 – Amend Pleading to Add New Claim
(Relation back is allowed if claim “arose out of conduct, transaction, or occurrence set forth in original pleading” – if it arises from the same REAL WORLD EVENTS as the original pleading, then D had already been put on notice -- allowed if it brings new theory to same events from original complaint
(doesn’t work if it brings up new matter that D was not put on notice for (ex: amended complaint alleges a damage that occurred on early date than alleged in original complaint
15c3 – Amend to Add New Party (3 requirements):
1) claim “arose out of conduct, transaction, or occurrence set forth in original pleading”

2) within 120 days after filing of original complaint new D has received notice of suit so she will not be prejudiced in defending

3) within same period, new D knew/should have known that, but for mistake concerning identity of proper party action would have been brought against her.
(Only Applies: P sued “wrong” D originally but “right” D knew about the case and knew that, but for mistake, she would have been named originally (usually happens when suing company and you properly serve them but you got name wrong.

Note: Complaint has to be FILED with the SOL – but D can be noticed up to 120 days after filing (even if outside SOL)
15d Supplementation

(deal with events that occurred AFTER pleading was filed – updates court on new events – no RIGHT to supplement – Must Move to seek leave to supplement – judge has great discretion – most allow unless causes undue delay/prejudice
RULE 11 (pg. 80 of Notes)

1) signature requirement – atty of record must sign documents (or party if pro se case)
2) applies to all docs (pleadings, motions, brief) EXCEPT discovery docs

3) unsigned doc will be stricken unless fixed promptly after called to atty’s attention

4) Signature is a CERTIFICATION:

a) you’ve made reasonable inquiry under circumstances that statements are true (depends on timing)

b) certification applies GOING FORWARD – applies every time atty presents doc to the court

c) doc is not for improper purpose (delay, harassment)

d) legal argument is warranted by law – can’t be frivolous

e) factual contentions have evidentiary support/likely to have evidentiary support after discovery

f) denials of factual contentions also have evidentiary support/likely to have evidentiary support after disc.
Violations:

1) Court can raise it – enters O.S.C. requiring party/atty/firm to show why behavior didn’t violate rule 11

2) Party can move for sanctions against other party/atty/firm – motion must state specifically what conduct violated Rule 11 – Safe Harbor – Motion is served on other party but not filed – party has 21 days to fix problem – if it doesn’t then Motion can be filed with court.

Sanctions:


(at discretion of court – can be against party/atty/firm or other person responsible

(purpose of sanctions NOT TO PUNISH, but to deter future wrong behavior


(Monetary sanctions CANNOT be placed against a pro se party


(otherwise, court can order “performance of an act,” payment of a penalty to the court, or pay all/part of expenses including atty fees incurred by moving party as result of Rule 11 violation

Remember – losing party pays winning party’s costs (not including atty fees) 
DISCOVERY (pg. 82 of Notes)

5 tools of discovery (depos, rogs, doc production, medical examination, request for admission) and “required disclosures”

2 permit discovery of non-parties (depos and doc production)

(5 tools not to be used until after 26f discovery conference

(37f – safe harbor for electronically stored docs – can’t get sanction for getting rid of electronically stored docs if it’s in the course of good faith standard business policy – have to have a strict routine of disposal – can’t vary the routine

26a – Required Disclosures

(states have generally not adopted required disclosures
(Requires production of info at 3 stages of litigation:

1) Initial Discloures – 26a1 – Party must disclose to ALL other parties:
1) name, address, phone # of each person “likely to have discoverable info” that may use to support claims/defenses unless for impeachment (discredit witness)
2) copy of all docs or description by category & location of docs and things in possession/control of party that she may use to support claims/defenses – unless for impeachment (discredit witness)
3) P must provide computation of damages claimed

4) D must identify any insurance agreement under which insurer may be held liable to satisfy judgment (discoverable but not admissible)
(gotta make initial disclosures within 14 days of 26f discovery conference - timing can be varied by stipulation or court order

(Party MUST make disclosures based on info “reasonably available to it” – gotta do some digging

2) Expert witnesses – 26a2

3) Pretrial Disclosures – 26a3
Sanction for Required Disclosure

1) Complete Failure – 37c1 (didn’t make any required disclosures at all):
(Cannot use what you failed to disclose (people, evidence, things) at trial, in a hearing, or in a motion

(court can also impose expenses and atty fees caused by failure

(can also use 37b2(A-C) – see below


2) Partial Failure – 37a2A (missed part of the disclosures):

(other party can Move to Compel – must include certification that tried to work it out with non-disclosing party
(if court grants motion and enters order to compel and other side refuses to comply with order:


37b2(A-D): see below (also, reasonable expenses and atty fees caused by failure

30 – Depositions (APPLIES TO NON-PARTIES – including organizations (must designate person to testify))

1) deponent is sworn in and then gives testimony under oath by answering questions


2) normally only get 1 day for 7 hours unless stipulate or court order – can’t depose same guy more than once w/o court order

3) can only depose up to 10 people at most

4) depo of PARTY can take place wherever the notice of depo says


5) only needs to testify to present knowledge 

30b1 – must provide written NOTICE of deposition to all parties of depo – must name person, date, time and place – and if DUCES TECUM (produce docs or things at depo) then designation of materials to be produced must be attached

(non-party deponents should be SUBPOENAED (rule 45) – court order forcing non-party to appear – extends power of court over non-party – can’t require them to travel more than 100 miles from where they live, are employed, or usually conduct business – gotta go to them and issue subpoena there – if he doesn’t appear(contempt of court
(if you noticed non-party depo but didn’t subpoena and he doesn’t show up – court can force you to pay other side’s costs and atty fees for missed depo.
33 - Interrogatories


(written questions, that other party must respond to within 30 days of being served

(signed by responding party under oath – under penalty of perjury

(can object to individual rogs (privileged) – but MUST object with specificity

(are often used to clarify pleadings, and get info on people to depose


(ONLY sent to parties

( must give info reasonably available – must go through files to find answer

(ONLY get to send 1 set of rogs to each party – no more than 25 rogs each (including subparts) – unless court order or stipulated to allow more


(Business records exception: if burden of finding info in records is substantially same for both parties then you can just give the other party access to records and let them find it themselves (includes electronically stroed info)

34 – Request for Production (APPLIES TO NON-PARTIES)

(request that other party produce documents or things – must be “in control” of the party being requested

(usually used to gain access to documents so they may be reviewed and copied – or to inspect things or property


(gotta draft request and serve it on all parties – need to set out request w/ “reasonable particularity”


(must respond within 30 days of service


(Rule 45 – non-party can be compelled to produce docs/things under SUBPOENA

(so, to get docs from non-party, 2 options:

1) subpoena for depo DUCES TECUM – they have to bring docs with them

2) Subpoena docs/things directly
Sanctions (Depos, Rogs, Doc Production):
1) Complete Failure (no show) – court can order sanctions – 37b2(A-C) – (Depos, rogs, doc production): 

A) Establishment Order

B) Cannot Put on Evidence at Trial

C) Striking Part of Pleadings/Staying Proccedings/Dismissing Action/Default Judgment

(also, reasonable expenses and atty fees caused by failure

NOTE: Motion of Failure must include certification that you tried to work it out with other side (ONLY for Rogs and Doc Prod – NOT for DEPOS)
2) Partial Failure – Other party can file Motion for Order to Compel – 37a2B - (Depos, rogs, doc production): 

(if court grants motion and enters order to compel and other side refuses to comply with order:


37b2(A-D): for A-C see above



D) Contempt of Court for failure to follow order

(also, reasonable expenses and atty fees caused by failure

NOTE: Motion to Compel must include certification that you tried to work it out with other side (For All 3 – Depos, Rogs and Doc Prod.)

35 – Medical Examination

(requires COURT ORDER (prevents harassment) – you have to demonstrate:

1) person’s physical/mental condition is in controversy
2) good cause for examination

(court can then order medical exam under “suitably licensed or certified examiner.”

(person examined has right to see report – but by requesting report, person waives privilege on any reports by other professionals re: same condition – if requested, must then produce reports from her own doctors

( ONLY for party or person in “custody or legal control” of party (includes a child of a party – NOT employees)

Example: want to get info on driver’s eyesight – can’t get medical exam cause he’s employee
1) depose him via subpoena and ask about his eyesight, or ask about doctor – the depose doctor

2) subpoena him duces tecum to inspect his eyeglasses

Sanctions – 37b2E – if you don’t show up for/refuseexamination:

37b2(A-C): see above – Note: no part D – no contempt of court even though you’re refusing court order

(also, reasonable expenses and atty fees caused by failure

36 – Request for Admission

(can force party to “admit/deny” statements/opinions of fact or application of law to fact, including genuineness of documents

(forces other party to take a position – puts other party’s feet to fire (as long as it’s discoverable)
(no limit to # of requests – can be restricted via court order or by local rule

( ONLY on parties – 30 days from service to serve written & signed response.
(must deny – set forth in detail why unable to admit or deny – can’t say “lacks knowledge” unless made a reasonable inquiry

(can object – irrelevant or privileged

(if you fail to DENY then it is ADMITTED – court can allow withdrawal or amendment

Sanctions – if you fail to admit, and other party proves it at trial – requesting party can apply for court order requiring you to pay expenses (including atty fees) needed to prove that issue

PRIVILEGED MATERIAL/WORK PRODUCT (pg. 88 of Notes)
Discoverable v. Admissable

(discovery is broader than admissibility


(HEARSAY (evidence you don’t have first hand knowledge of) is inadmissible, but it may be discoverable


(info is discoverable if RELEVANT to a claim/defense even if inadmissable: 

“reasonably calculated to lead to discovery of admissible evidence”
Privileged


(confidential communications between certain people (atty/client, doctor/patient, preacher/penitent, spouses)

(does NOT apply to parent/child


(privilege is absolute unless WAIVED – you must expressly assert it, and describe the protected doc/thing so other party can assess privilege.


(you can also waive by allowing other to hear/know the communication – don’t tell other people – redact the communication


Remember: only communications are privileged, NOT facts.
Work Product – 26b3

(materials prepared in anticipation of litigation are protected – by atty or ANY representative/agent

(materials assembled in ordinary course of business do not apply

(again, you have to expressly claim work product protection or it is waived


(can get around the protection if you show:

1) substantial need

2) unable w/o substantial hardship to obtain equivalent of materials by other means

(example: witness is dead/in some foreign country)


(ABSOLUTELY protected: mental impressions, conclusions, opinions & legal theories

(mixed documents should be produced with protected info REDACTED
Proportionality – 26b2

i) court protects against “unreasonably redundant” discovery

ii) if parties have a chance to discover, they should do so promptly – don’t unduly delay


iii) burden of expense outweighs the benefit of discovery – court has big discretion


(court’s discretion to limit discovery – you don’t get to discover everything you want

TIMING - PRE-TRIAL DISCLOSURES, CONFERENCES & ORDERS (pg. 89 of Notes)

1) 16b – court must enter SCHEDULING ORDER that maps out progress of litigation up to the trial (typically much longer than a year) – this scheduling order MUST be entered no more than 120 days (could be shorter) after D is served.

2) 26f – CONFERENCE – consider claims/defenses, discuss settlement, arrange for required disclosures, AND develop Discovery Plan (must take place at least 21 DAYS Before 16b Scheduling Order


3) No later than 14 days after 26f conference, parties must submit:

1) parties agree to discovery plan and submit written discovery plan to court
2) required disclosures must be complete
First 120 Days of Case:

	Day 1
	Day 99 

(at least 21 days bf scheduling order)
	Day 113 

(at most 14 days after disc. Conf.)
	Day 120 

(at most 120 days after service)

	Service of Process
	26f Discovery Conference
	Written Disc. Plan to Court

Required Disclosures Due
	16b Scheduling Order


Other Required Disclosures:

26a2 – gotta report who your EXPERTS are


26a3 – pretrial disclosure – gotta submit every contention you’re gonna raise at trial, including witness and evidence – before final pretrial conference 16d

FINAL PRETRIAL CONFERENCE ORDER – 16e


( entered by judge as a roadmap for the trial – includes everything


(Supercedes all the pleadings – remember VARIANCE – if you left out affirmative defense then you probably won’t be able to raise it/submit evidence at trial
JURY (pg. 90 of Notes)
Right to a Jury

7th Amendment (only applies to federal courts) – right to a Jury Trial “Shall Be Preserved”

Preserved: would you have gotten a jury under common law in England in 1791?



(common law courts got JURY, equity court got NO JURY

Current Standard (2 Questions):

1) Was there a common law cause of action in 1791 analogous to what P is asserting?

(this question really doesn’t matter – there are timeless common law claims that can be used like B/K
(otherwise, court basically PUNTS – always says there was some sort of analogous case

Note: when in doubt just say “trespass on the case”

2) What REMEDY are you seeking?
(this is the important question



Note: to get equity remedy you have to show that Legal Remedy ($ damages) is inadequate
(LAW remedy or EQUITY remedy?

a) law remedy is for DAMAGES ($$$ to compensate for harm)

b) Equity remedies (injunction, specific performance, rescission of K, reformation)

(what if you’re seeking BOTH? 3 Rules:

1) Determine right to jury Issue by Issue
2) Look at issues of fact – if issue of fact underlies a legal claim or a mixed equity/legal claim then that issue is tried by jury
3) Jury issues are tried before non-jury (strict equity) issues
(that way judge for equity claims is bound by the decisions of the jury


Example: Trespass on your property – always gonna get some $ damages because real property is UNIQUE



Questions of Fact: 
1) Did he trespass? – legal issue – you get jury

2) What harm/damage was done? – mixed question of legal/equity – you get jury

3) Is legal remedy insufficient (get injunction)? – pure question of equity – no Jury
(Try questions 1 & 2 first with Jury – then judge rules on question 3 w/o jury

(For equity question of injunction: judge can issue a T.R.O. while case is tried

Jury Selection

(you must demand jury not later than 10 days after service of the last pleading that raises a jury issue – if you don’t then right to a jury is WAIVED - normally just include a demand for jury in the complaint.

(all it takes is for one party to demand a jury – but, demand for jury can be withdrawn on agreement from ALL parties


FEDERAL: juries are drawn from the entire district


STATE: juries are drawn from just the county that the court is in

Voir Dire


(judge has total discretion – normally he asks questions – sometimes lawyers allowed to ask Qs directly to jury


Chalenges/Strikes:

1) Strike for Cause (unlimited) – juror is biased

2) Peremptory Strike (Each SIDE (not party) gets 3) – dismiss juror w/o having to state reason

Note: peremptory strikes cannot be used for gender/racial discrimination because Sup. Ct. ruled that jury selection is a state action – BUT no ruling on religion/sexual preference/etc… - tough to enforce this rule cause the side can give any reasonable grounds for dismissing juror.
Jury Size

(No less than 6 no more than 12 – juries usually have to be unanimous – so juries of 6 are common


(No alternate jurors – but gotta have at least 6, so for long trials judges normally empanel more than 6 in case some jurors are expelled
FILTERS TO JURY(pg. 93 of Notes)

(cases only go to trial if there’s a QUESTION of FACT

(following 3 motions apply if there’s no question of fact – all a question of law (judges determine questions of law)

Summary Judgment – 56 (Before Trial)

(different from 12b6 motion to dismiss for failure to state claim – that only looks at pleadings, not evidence – just assumes all the pleadings are true


(MSJ looks at evidence presented in light most positive to non-moving party


(can make MSJ against all claims or against only some claims


(no RIGHT to MSJ – always at court’s discretion


(generally very difficult for P (person w/ burden of proof) to get Summary Judgment – D can win by simply saying P lacks evidence to support an essential element of the claim (doesn’t even have to submit own evidence)
Rule 56 (must show 2 things):

1) no genuine dispute as to issue of material facts
(judge can looks at all evidence presented: depos, rogs, admissions, and affidavits (from parties or non-parties)
(based on the evidence he will ask himself if there is a question of material fact?
(circumstantial evidence can be enough to raise question
Note: you can call credibility of witness/affidavit into question but you gotta have GOOD REASON – can’t just say she’s lying (ex: affidavit in support of your employer – conflict of interest)
2) if so, then is moving party entitled to judgment as matter of law

JMOL – 50 (at trial before goes to jury):

(happens AT TRIAL – court uses same standard as MSJ (see above)

(court cannot JMOL sua sponte

(D can move for JMOL once P rests case because P has been fully heard on the issues – if P didn’t submit evidence on an essential element of claim then court may grant JMOL

(BUT P cannot move for JMOL until after D has rested his case – once all evidence is closed then P can move JMOL (or D moves again for JMOL)


Judge says: could reasonable people disagree on the facts (is there a question of material fact)?  If no, then judge grants JMOL and doesn’t send to jury.

If Judge sends to jury, then they enter verdict and judge then enters judgment
RJMOL (after trial and went to Jury)

(must be made no later than 10 DAYS AFTER entry of judgment

(must be written – no oral motion

(court cannot RJMOL sua sponte

(rarely granted – very extraordinary – court saying that jury reached verdict that reasonable people simply could not have reached – you’re taking judgment AWAY from the winner and GIVING it to the loser


(Standard is the same as MSJ and JMOL – but you’re looking at all evidence submitted at trial

Remember: gotta judge evidence in light most favorable to non moving (the winning) party – can’t judge credibility

Prerequisite: to file RJMOL you MUST have filed a JMOL at some point in the trial.

(How do you know if evidence was enough to go to Jury? – juries (by there nature) have to speculate to a certain extent (but rejects scintilla argument) – question is: is there enough EVIDENCE from which a reasonable juror could infer that the non-moving party should win without gross speculation?
MOTION FOR NEW TRIAL

(must submit within 10 days after judgment is entered (same as RJMOL)


(Less drastic than RJMOL – still taking away from winner – but starting all over again – he could still win
(if you get RJMOL ask for new trial in the ALTERNATIVE (push judge to rule on New Trial, ask for Conditional Order as a backup) – if you don’t have it and appeals court reverses RJMOL, then you’ve lost New Trial too

Reasons to Grant New Trial (59 – for any reason it has been granted before – any error that may have effected result):

1) decision of trial court is against the GREAT WEIGHT of evidence (can consider credibility) – firm conviction jury made mistake

2) Can ask for partial new trial – example: if damages are way out of wack then might get New Trial on WHOLE thing if liability and damages can’t be separated

3) Damages – “Shock the conscience” – judge can order two things:

Remittitur – Tell P to take less $$ than verdict or he grants new trial
Additur – Tells D to give more $$ than verdict or he grants new trial (NOT in Fed Court)

4) Anything that makes judge think you need to start over – even if judge himself made mistake (jury instructions) or lawyers/parties misconduct – but mistake must be PREJUDICIAL

5) Jury Misconduct: jurors were bribed, did independent research, did quotient verdict

Impeach Verdict after case is over:


Iowa Rule: Can look at extrinsic evidence but NOT intrinsic evidence


(What can be objectively proven?  NOT mental process (drunk, drugs, sleep deprived, sick, etc ( OK)

(lied in Voir Dire?  (very tough to meet) Only if 

1) failed to answer honestly a material question, and

2) correct response would have provided basis to challenge juror for CAUSE
	
	50b RJMOL
	59a NEW TRIAL

verdict against the weight of the evidence (be real careful – GREAT/Clear Weight of evidence – firm conviction jury made mistake)

	Sua sponte
	no
	yes

	Consider credibility
	no
	yes

	Light Most Favor

To non-moving pty?
	Yes
	No

	Prerequisite?
	Yes (JMOL first)
	No

	Timing
	10 days after judgment
	10 days after judgment


Expert Testimony (Daubert case) – for admissibility, if battle of experts – judge can rule on whose testimony can be heard
VERDICT (pg. 101 of Notes)


(jury has chart in their head: Did Fact happen?  One side yes, other side no.



Equipoise – there is an even chance it did or did not happen (50/50)



(Tiebreaker: party w/ burden of persuasion loses b/c needed preponderance of evidence to prove argument
60 – Motion to Set Aside the Judgment

(often used against default judgments


(at the trial judge’s discretion (except for voided JMT – usually PJ or SMJ) – can’t be used in place of an appeal

(must make motion in “reasonable” time – not more than a year for (although don’t necessarily get full year):

1) mistake/excusable neglect, 2) newly discovered evidence, and 3) fraud
(must always present a VIABLE DEFENSE (unless #4 – JMT is void)

(for new evidence, have to show that evidence existed at time of judgment but even with DUE DILIGENCE you couldn’t get it – so you couldn’t make NEW TRIAL motion within 10 day limit – but evidence would have changed the outcome


What about Lawyer’s Negligence (Link v. Wabash) – generally NO – courts will not set aside judgment for simple malpractice – BUT courts vary on GROSS NEGLIGENCE by lawyer - 
APPEALS (pg. 101 of Notes)


(no constitutional RIGHT to appeal – you get it through statute


(don’t hear evidence or hold trial – they fix errors/mistakes of the trial court – screwed up on law or facts

18 USC § 1291


(provides right to appeal FINAL DECISIONS of lower (district) court


(vast majority of decisions are INTERLOCUTORY – gotta wait till case is decided on the Merits


(after granting this order does trial judge have anything left to do on the merits of case?


(generally, you can’t appeal parts of the case (ex: partial summary judgment) – gotta wait for whole case to finish


(can only argue what you objected to at trial


(determining costs/fees is not part of merits


(30 Days from entry or Final judgment to appeal



1) File Notice of Appeal at Trial Court and serve notice on other parties



2) can ask for extension on 30 days if they aren’t up – after 30 days you’re out of luck


(case is a Single Litigative Unit – all claims must be decided before you get Final Decision/Appeal (including multiple claims and counterclaims)

(if RJMOL or NEW TRIAL motions are pending there is no final judgment – he can take weeks to decide – once he enters ruling then you can apply – 30 days starts when decision on motion is entered


NOTE: if he grants NEW TRIAL then you CAN’T appeal – case isn’t over – it’s beginning again
EXCEPTIONS:

1) Collateral Order Doctrine (very difficult to meet)

Appeals Ct. can hear ruling if (at their discretion):

a) issue is collateral to merits of case (doesn’t have to do with merits)

b) it’s a really important question

c) issue is effectively lost/unreviewable if you wait till end of trial

Note: only really applies to 11th amendment cases – States are Immune from Suit

(court denies motion to Dismiss: PR isn’t a state – that ruling might meet Collateral Order Doctrine
2) § 1292a Appealable Interlocutory Orders (3 types):
a) Injunctions (like shutting down a factory) – reviewable due to HARDSHIP

b) Receivers

c) Admiralty Orders
3) § 1292b Appealable Orders - both trial court and appeals court must agree to let order go to appeal – standard:

1) It’s an order

2) involving a controlling question of law (determines who wins – NOT a question of FACT)
3) substantial grounds for difference of opinion

4) decision on order may substantially lead to termination of litigation
(trial judge must expressly certify that order is appealable – and then appeals’ court discretion

4) Rule 54b – not really an exception, more a shift in focus away from single litigative unit


(for case w/ multiple parties or multiple claims you can appeal the final judgment of a claim or party


(must have express directive from court that 1) there is no just reason for delay, and 2) express directive that this is the final judgment for that claim/party - 



Example: one party is dismissed by an MSJ




Note: doesn’t apply if court refuses to join new party b/c that party was never there in the first place


What is a Claim:




Ask yourself – how many harms have been suffered?

1) snake bite – only one claim

2) B/K and a Tort – clearly 2 claims

3) Beat up by prison guard – 2 harms/2 claims – 1) cops were negligent in allowing you to get beat up/excessive force, and 2) boss/prison system was negligent for poor training and supervision

5) Mandamus (extraordinary writ)


(An order from the appeals court ordering the lower court to do something

(you have to file a whole new proceeding directly w/ appeals court


(if it grants the writ – it will then direct the writ at the lower court


Ex: you can’t appeal denial of motion to dismiss for lack of PJ (cause it’s not a final judgment)



(if you think court is clearly wrong you can file Writ of Mandamus with appeals court


Remember: this is very drastic stuff – only get it when lower court is blatantly WRONG – not doing something they HAVE to do (like judge refuses to recuse himself in a required situation, or refuses you jury when you have a right to it)


(Writ of Prohibition – prohibits the lower court from taking such action


6) Discovery Order


(Judge orders you to give up something that you want to keep secret (you think protected: Coke formula)



(can’t appeal discovery order because it’s not a final judgment



(you can refuse to comply and be held in contempt
(the contempt ruling is viewed as a separate procedure and you can appeal that

Scope of Appellate Review

(ONLY review objections made at trial and ONLY issues raised on appeal


(mistake must have materially effected outcome – not HARMLESS ERROR
Pure Question of Law – appeals court decides “de novo” – decides anew

(no deference given to lower court’s decision


Ex: did judge properly instruct jury on elements of law & defenses – did he screw up burden of proof?

Question of Fact – did X happen? Did D drive through red light?  Did P sign the contract?


(question of fact typically decided by jury


(Depends on who the finder of fact is:

1) Bench trial (no jury) – must affirm unless “clearly erroneous” – very rare – defer to judge cause he got all the evidence first hand

2) Jury – standard set by 7th amendment – even stronger deference given Jury – looks at facts most favorable to jury decision – would it be impossible for reasonable person to agree?

Mixed Q of Law/Fact

(review De Novo – decide anew/no deference
what is mixed Q? – historical fact is clear, but given it happened, does that constitute something under law?

Ex: guy drove at X speed – does that count as negligence? – mixed question – decided De Novo


Ex: guy make X statement – does that count as defamation?
‘’
‘’
‘’
‘’

Rulings at Trial Court’s Discretion


Ex: extension of time, amending pleadings, etc…


Discretionary standard: Most deferential of all – uphold decision even if you had done it differently – can only overturn if his decision is so wacky/crazy that it’s completely unreasonable – very rare

Burden of Pleading ( Burden to Present (evidence) ( Burden to Persuade

P must plead all the elements of the case (ifs)


D must plead all the affirmative defenses (unlesses)

2 exceptions:



1) defamation



2) failure to pay debt


(both parties must plead – burden to prove is on D that it’s true because P can’t prove a negative

Burden of Proof = burden to present & persuade
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