Civil Procedure 

Fall 2002

Jack Friedenthal

STEPS OF A CIVIL ACTION

1.  Selecting the proper court 


a.  Subject matter jurisdiction – choosing state court vs. federal court – can NEVER be waived

i.  Is there diversity of citizenship?

ii.  Does the amount controversy exceed $75,000?

iii. Case with exclusive jurisdiction?

b. Personal jurisdiction – is there connection between Δ and state where court is located? – can be waived


c.  Venue – choosing correct court if a & b provide many choices – can be waived

2.  Notification 


a. Service of process 

b. Summons (a/k/a process)

i.  What is required varies

ii. If some Δs are not known, service must be best, reasonable method to notify them


c.  Both can be waived if Δ does not raise insufficiencies therewith

3.  Pleadings 


a.  Complaint

i.  Π alleges ( A + B + C + D (facts) = recovery


ii.  Δ must respond within certain amount of time, which may be extended


b.  Responses by Δ 
i.  Motion to dismiss (a/k/a demurrer) 

(a) Even though facts may be true, they do not state a valid claim for recovery

(b) Δ ( A + B + C + D recovery

(c) Question of law for judge



ii.  Denial

(a) The facts are not true

(b) Δ ( -A, -B, etc.

(c) Case goes to trial



iii. Affirmative Defense

(a) Even if facts true, case already settled

(b) Δ ( E + F + G = defense



iv.  Counter-claim




(a) Claim Δ has against Π 




(b) Could have been brought independently




(c) If related, compulsory – bring now or never



v.  Implead 3rd party




(a) If I’m liable to Π, then T (3rd party) is liable to me, Δ 



vi.  Cross-claim




(a) Claim against another Δ 
c.  Older rulings required Π to respond to Δ’s responses until no further positive accusations existed – Today cut of at step b.

4.  Discovery


a.  Allowed in 1938 by Rules of Federal Civil Procedure & adopted by most states


b.  Fair & easy way for people to get information


c.  Allows faster determination of real issues &/or settlement


d.  Tools



i.  Depositions = mini-trial, lawyers present, questions asked under oath – any witness

ii. Written interrogatories = questions sent to other party ONLY, have time to think & send back answer later – difficult to ask follow-up questions

iii. Production of documents = letters sent, items, land, photos, statistics, etc. that only other party has access to

iv.  Request to admit = sent to opposing party, statement calls for yes/no answers, used to avoid trial of specific issues that may not be disputable, binding for trial

v.  Physical & mental exams = limited to parties and people in control of parties, used when capacity is fundamentally in controversy (usually personal injury cases)

5.  Δ Moves for Summary Judgment 


a.  Δ maintains that a fact does not exist, example -A


b.  Must enter affidavits/depositions to that effect


c.  Used to dismiss 1 or more claims

d.  If court finds no evidence that A really does exist, then Δ granted summary judgment & case dismissed


e.  Otherwise…

6.  Pre-Trial Matters


a.  Conferences = mandatory/requested


b.  Remove undisputed claims


c.  Try to get parties to settle, enter ADR


d.  Set date

7.  Judge OR Jury


a.  Determined by federal &/or state constitutions


b.  If jury allowed, Δ must claim right or lose EARLY


c.  If correctly requested, jury selection

d.  If waived, judge trial (better because faster, cheaper, sympathy factor, too complex for jury, unsavory reputation in community)

8.  Burden of Proof 

a.  Production = Must produce enough evidence so reasonable jury can find “more probable than not” for the party with this burden (legal question, if evidence “produced,” case goes to jury)

b.  Persuasion = Must persuade jury that the evidence or counter-evidence is the real truth (what jury decides based on produced evidence)

c.  Usually Π has both parts

d.  Exception for affirmative defenses – then Δ has burdens

9.  Motions


a.  Whenever you want the Judge to do something


b.  Formal and in writing 


c.  Must be backed up by analysis of law


d.  Oral allowed and can state reasons in court

10. Remedies


a.  Usually money damages ( right to jury trial here


b.  Injunctions, i.e. stop doing something


c.  Specific performance, including restitution, i.e. do something


d.  Declaratory judgment, i.e. who owns what


e.  

11.  Trial


a.  Π’s opening statement 


b.  Δ can open now or after Π’s case rests


c.  Presentation of evidence by Π


d.  Δ can attempt to keep evidence out because



i.  Irrelevant & prejudicial



ii.  Hearsay – not reliable



iii. Illegally obtained or privileged (lawyer/client, with clergy, spouse, doctors, etc.)


e.  Π rests case


f.  If Π has NOT proven A, then Δ can move for directed verdict


g.  Judge can grant directed verdict (take case from jury) OR wait to hear Δ’s case


h. Presentation of evidence by Δ

i.  Judge may NOW grant directed verdict (take case from jury) – not done too often because if overturned on appeal, need entirely new jury trial

j.  Jury instructed by Judge on law & which party has what burden

k. Jury deliberates – what happens in jury room cannot be used to overturn verdict

l.  Verdict – not necessarily unanimous; different types:


i.  General verdict = Jury finds for Δ, or for Π and awards dollar amount (90%)

ii. Special verdict = Jury answers questions about the facts and then Judge applies law to answers

iii. General verdict with interrogatories = Questions asked of jury to test if they focused on correct issues plus a general verdict – if the answers comport with the general verdict, then OK, otherwise, Judge decides based on answers

m.  Δ moves for directed verdict (take case from jury), again

n.  Judge can grant, now called judgment notwithstanding the verdict

o.  Judgment – Judge enters answer of court

12.  Appeal 

a.  Automatic right to appeal to next highest court

b. If want to go higher must petition

c. Highest courts take cases when there are inconsistent decisions below OR the case has at issue a major constitutional question

d. Usually can only appeal final judgment

13.  Final Action


a.  Claim preclusion – cannot bring same claim twice


b. States must grant full faith & credit to judgments of other states


c.  Issue preclusion – if issue tried between 2 parties, judgment binding forever

PERSONAL JURISDICTION

Tickle v. Barton – Accident in state was enough to gain jurisdiction over the Δ.

Pennoyer v. Neff – To have jurisdiction over a Δ, you must have power and notification.

Types of jurisdiction:

In personam:  Personal jurisdiction over Δ for any type of action when Δ is a resident of the state, was present in the state when served, or Δ caused harm in state.  Can enforce judgment against any property owned by Δ anywhere.

In rem:  Personal jurisdiction over Δ when Δ owns land in that state and the land is the subject of the suit, i.e. estate division.  Also, when a question of the Δ’s status is cause of the action, i.e. divorce.  The land and/or status question is enough for power.

Quasi-in-rem:  Personal jurisdiction over Δ when Δ owns land in state.  The property is NOT related to the cause of action.  The person is not liable for judgments against him in this type of jurisdiction.  The Π can only recover the value of the land in that state. (LATER UNCONSTITUTIONAL)

Adam v. Saenger – First case to allow activity (bringing a law suit) in a state to be grounds for jurisdiction.  Laid groundwork for International Shoe

Hess v. Pawloski – Implied consent to being sued in state when driving there.  Π said accident occurred in state, not that it REALLY occurred there.

Henry L. Doherty & Co. v. Goodman – Δ can be sued in a state where he is a non-resident when his business in that state has given rise to a cause.  Business in state = implied consent to jurisdiction there.  Goes back to Tickle v. Barton where activity in state is power for jurisdiction.

Corporations can be forced by state to explicitly consent to jurisdiction.

International Shoe Co. v. Washington – Only needed specific jurisdiction, but Δ (International Shoe) actually had general jurisdiction.  TWO NEW CRITERIA:
1.  Minimum contact with forum state for jurisdiction – foreseeable that Δ may be sued in state


Certain types of contact:


a.  Systematic and continuous activity in state (general jurisdiction) OR


b.  Activity in state giving rise to cause of action (specific jurisdiction)

2.  within scope of traditional notions of “fair play and substantial justice.”

No more consent (Hess) ( activities in state gave rise to cause of action ( specific jurisdiction  (receiving benefits of doing business in forum state is a type of consent to jurisdiction in that state)

No more presence (Doherty) ( continuous and systematic activity in state ( general jurisdiction

Gray v. American Radiator & Standard Sanitary Corp. – Foreseeable that the valve would end up in forum state and therefore, the Δ could reasonably expect to be sued in that state.

Green v. Advance Ross – Activity that has an effect in the state is not enough contact to give rise to personal jurisdiction over Δ in state.

McGee v. International Life Insurance – Because Δ could reasonably foresee that they would be sued where people die, does not offend “fair play and substantial justice” that Δ be sued where insured die.

Once there are contacts, must determine fairness.

Hanson v. Denckla – Contrasting with McGee where not fair to drag trustee into court in Florida.  

Do not confuse issue of which state’s law to apply and which court has jurisdiction over Δ.

World-Wide Volkswagen v. Woodson – Argument for jurisdiction is that cars were placed into stream of commerce and are mobile by nature, i.e. foreseeable that a car sold in NY would end up in Oklahoma.  Argument against jurisdiction is that seller is not responsible for defective design (like Gray).  Not like Gray, because there the item was sold in forum state.  More like putting boiler on truck and schlepping to California.  DISSENT by Brennan:  Expand jurisdiction and look to inconvenience of Δ to defend in forums state and interests of Π to have suit there.  Question of when (and to what extent) should factors besides Δ’s rights affect jurisdiction?
Keeton v. Hustler – Minimum contacts are where magazines were specifically sent into state, more direct than just putting magazine into stream of commerce.

Kulko v. Superior Court – Minimum contacts of father in California (where ex and kids live) are not enough to overcome unfairness of him to defend in California.

Brennan: Enough contacts by just being in state and having protection of police, etc.

Burger King Corp. v. Rudzewicz – Brennan: Suit allowed in Florida (where BK was and contract said any suit would be brought there) using language of Volkswagen (foreseeability) and notions of fair play and substantial justice.  Not too hard to move around and put on defense outside home.  Dissent:  Unfair to expect small franchisee to be sued in Florida when all contacts with BK was with regional office in Michigan.
Asahi Metal v. Superior Court – Still important that there be BOTH minimum contacts and that jurisdiction does not offend “fair play and substantial justice.”  Contacts are present because Asahi knew valves would be sold in California.  Not fair to adjudicate case between Taiwanese and Japanese corporations in California.

Perry v. Earnst Home Center Corp. – Court split on whether or not foreseeability is enough, or must there be something more?  What is the something more?  Δ knew that product may end up in the U.S., but not in Utah.  There was no activity directed at the forum state.

Balancing contacts with fairness.

Perkins v. Benguet – Systematic and continuous activity in a state, even if that wasn’t the corporation’s home, is still enough for jurisdiction in that state.

Fisher Governor v. Superior Court – I make widgets.  My widgets are sold in some state.  Cannot sue me in that state just because my widgets are sold there, if this is my only contact.

Helicopteros v. Hall – Purchasing supplies and training employees in a state do not create systematic and continuous contacts.  Brennan:  These activities directly gave rise to the cause of action and jurisdiction should have been proper.

Bellino v. Simon – Minimum contacts met for Simon (not for Spence), but must still be fair.  No hardship to defend in forum and bigger interest of forum state to protect residents, therefore fair.

Bigger issue of jurisdiction and technology, i.e. telephone and Internet.  Usually no jurisdiction in a state where Δ has a website and one of it’s products or services end up in the forum state.  Some discussion of passive websites (general solicitation for business over phone or net) and active websites (reach out to a particular state).

Should Internet be put in a separate box?

Tyler v. Judges of Court of Registration – Classic in rem situation.  Suits should be brought where real property is and other property “exists” in state where deceased died.  This state’s decision on property binds world.

Pennington v. Fourth National Bank – Bank account can be attached (real property attached and personal property “garnished”) to get jurisdiction over absent Δ.  
Harris v. Balk – Can loan be located wherever debtor goes? Ridiculous situation leading to Supreme      Court’s decision in…

Shaffer v. Heitner – Delaware is only state where stock is located where the company is incorporated.  Most other states say stock located where certificate is located.  No fair play and substantial justice to have suit based on intangible property.  Director of Delaware corporation has notice and had impliedly consented to jurisdiction.  Would be enough for jurisdiction, but Delaware does NOT have a long-arm statute.  Slight problem.  Brennan:  Interests of Delaware to control corporations and therefore, if there were a long-arm statute, in personam jurisdiction would be proper.  Basically overruled Harris v. Balk.
*Quasi-in-rem jurisdiction no longer meets standard of “fair play and substantial justice” in a modern world.  Can no longer be jurisdiction based on property owned by the Δ in the forum state that is not related to the cause.*

However, caveat: usually, state can find jurisdiction when Δ has property in state by showing that they had contact with forum by buying, managing, visiting, etc. property.

Burnham – Question of whether presence in the state at the time of service is still enough for jurisdiction.  Plurality, not majority:  Since this type of power was around when the 14th Amendment was drafted, it must not offend “traditional notions of fair play and substantial justice.”  Opposite of Shaffer where tradition was changed.  Other Justices said still ok under International Shoe because there were minimum contacts (did some business there).  Brennan:  Got benefit of state of California highways, commerce, policies, etc.  A little silly.
Insurance Corp. of Ireland v. Champagnie Des Bauxites De Guinee – Company wouldn’t comply with court’s order to help Π discover facts necessary to prove jurisdiction.  Therefore, waived jurisdictional objection.

Courts have jurisdiction to determine jurisdiction.

Bremen v. Zapata – If consent to be sued in certain court, can be sued there.  Other courts may refuse jurisdiction based on this contract.  This is not a constitutional question.  

Carnival Cruise Line – Ticket stated that all disputes must be brought in Florida and Washington court refused to take case.  Court could have had jurisdiction (probably constitutional because Carnival had minimum contacts with state), but made a policy decision not to do so.  Agreement to this Florida jurisdiction was not really a bargain since Π didn’t know of the rule until AFTER the ticket had been brought.  Probably more fair to let it happen in Washington.
Bremen and Carnival are examples of where federal courts did not take cases as a policy issue, not as a question of constitutionality.  

Power of Federal Courts Over the Person

The federal courts constitutionally have no limits on jurisdiction.  Normally, a federal court will apply rules of the state that it is in (so that Πs can’t bring suit in federal court just to get unlimited power over an absent Δ).

Exceptions where federal court has jurisdiction over the entire nation:

· Impleader case where court has power over a joint party (A v. B and then B v. C in same suit) in that state or 100 miles.

· Interpleader case where court has jurisdiction over any Δs in any court in order to force them to litigate a claim (i.e. insurance company brings suit to force wife and mother to determine who is the rightful beneficiary of husband/son’s life insurance policy).

· Securities violations and other matters of federal civil law.

Since no constitutional limits, these exceptions are almost always upheld. 

New concept of Consent

Consent can either be:

· Deliberate/Intentional – a contract or after-the-fact agreement to litigate in a particular court, or if Δ waives their objection to jurisdiction.

· Unintentional/Imposed – consent by error, i.e. Δ could challenge jurisdiction, but does not (for some reason) or does so incorrectly, implied consent (this was the historical basis that gave rise to the theory that jurisdiction can be found where sensible to do so such as in cases where contacts in forum state gave rise to cause of action).

Challenging Personal Jurisdiction

When Δ sued in state where he believes jurisdiction is not proper, he may:

1.  Go to the state and fight jurisdiction. 

Should be done if Δ has some defense or can argue the case on the merits.  Must object to jurisdiction based on the rules of the forum state.  Have to be VERY careful:

Certain states have rules requiring a special appearance by Δ where he can ONLY argue jurisdiction.  If begins to argue the merits of the case, then will be assumed to have waived his jurisdictional objection and jurisdiction becomes proper (consented to).

Other states follow the Federal Rule 12(b) where the Δ can make a special motion to dismiss for lack of jurisdiction or can do so in his answer where he can argue both jurisdiction and the merits.  However, if Δ makes any other motion under 12(b) prior to entering an answer, he must ALSO challenge jurisdiction at that time, or else he is considered to have waived his right to object and consented to jurisdiction of the court.

2.  Do nothing.

This is risky because a default judgment will be entered against Δ and should never be done if Δ has property in the state ‘cause the judgment will be enforced against the property.

If no property, Π must take judgment elsewhere to a state where Δ lives or does have property to get it enforced.  This is called “action on the judgment” and is a lawsuit to enforce the lawsuit.

At this point, the Δ can argue that the judgment is void because there was no proper jurisdiction.  If court agrees, judgment invalidated.  If court finds jurisdiction was proper, Δ is bound on the merits and cannot go back and defend the case.  Must pay.

If Δ has any defense to the merits of the case whatsoever, probably better to go and argue jurisdiction.  Therefore, if lose, can still argue case on merits and offer defenses.

A motion to dismiss is a legal issue, but may be tied up in the merits of the case.  The judge may entertain evidence, i.e. affidavits and sometimes witnesses, to determine jurisdiction.

Possible to leave both the issue of jurisdiction and the actual claim to the jury because it is better to get a judgment on the merits (suit over forever) than one on lack of jurisdiction (Π can bring suit elsewhere).

NOTE:  A Δ cannot usually be served with process while in state fighting jurisdiction nor testifying as a witness in a (non) related suit.

REVIEW

For the purposes of jurisdiction, corporations are treated as persons.

For a court to obtain personal jurisdiction over a party, there must be power & notice.

In rem and in personam are types of cases.  In order to bring the cases, a state court must have power over the Δ.  Power can be gained by:

1.  General jurisdiction:  Continuous and systematic activity of the Δ within the forum state.  The Δ can be sued in any cause regardless of where the cause arose.  Typical example is where Δ lives (can always sue at home, even if away for long period of time) or where a corporation is incorporated.

2.  Specific jurisdiction:  Contact between Δ and the forum state related to the cause of action.  The Δ can be sued in the forum state ONLY on this claim.  Typical example is a car accident in state or a contract performed in the forum.  Questions:  What types of contacts are enough?  See Gray, Volkswagen, and Asahi.  Generally connection discussed in terms of foreseeability, i.e. would Δ have reasonably thought he could be sued in the forum state based on his contacts therewith?  

For 1&2, the jurisdiction must also not offend traditional notions of “fair play and substantial justice,” i.e. must be fair to the Δ.

3.  Served while in state:  The Δ must be in the state when served with process.  Can be sued in any cause regardless of where the cause arose.  This is in accord with the Due Process clause of the Fourteenth Amendment because it is “traditional” and because if you are in the forum state, you must have some contacts there (Brennan’s dissent).

4.  Consent:  Due Process limits on jurisdiction are designed to protect Δs from loss of property without due process of law.  If Δ consents to jurisdiction, this is not an issue.

5.  Domicile:  Δ may always be sued where he lives.  

NOTICE
Mullane v. Central Hanover Bank & Trust – Every few years trust goes to court to receive a declaration stating that they have not done anything wrong.  Δ in these cases are all beneficiaries (in personam).  Impossible to get jurisdiction and notice over EVERY Δ since some may not yet be born.  Must use the “best method reasonably calculated to reach each Δ.”  In this case, that was mail a letter to the last known address of each known beneficiary, publish the case for the benefit of the unknown beneficiaries and too bad for those not yet born.  

Power sometimes includes notice, i.e. where the basis of jurisdiction is serving Δ while in the state.

Rule 4(e)(1) = Federal courts to use rules of the state in which they sit.

Rule 4(e)(2) = Federal rules on NOTICE.

McDonald v. Mabee – Δ lived in Texas, but left to live elsewhere.  Publication was not good enough, but leaving a summons with his family in Texas was.

Wuchter v. Pizzutti – Statute unconstitutional because it did not require that Secretary of State mail copy of summons to a Δ who he has received same for as provided by a nonresident driver statute, i.e. statute did not provide for Δ to be ACTUALLY notified.

Walker v. City of Hutchinson – Government wanted Π’s land and brought eminent domain proceeding.  Attached & published the case, but gave notice to Δ by sticking summons on top of a pole.  Court threw out case as unfair.

Shroeder v. City of New York – Similar case.  Published and posted on trees by stream on Π’s land.  Supreme Court says that since name and address are known (especially in eminent domain proceedings) service must at least be mailed.

Tulsa Collection Agency v. Pope – Estate case where the only notice given to creditors was publication.  Π did not receive notice and brought case after the fact.  However, since the estate knew this particular Π/creditor, Δ should have sent personal letter.  Best method of notice under the circumstances.

Dusenberry v. United States – Government sent a certified letter to the prisoner (in proceeding to take cash from drug bust) and an agent signs for it in the mailroom.  Δ claims he never got the letter and therefore no notice.  Majority: Δ must have received letter.  Dissent: In Federal prison, easy to find a prisoner.  Should be better procedure for getting letters from the mailroom to the Δ.

Required for notice:


Rule 4(a) = Complaint, when & how to answer, consequences (in red) if Δ does not answer


Form 1 = more cryptic… 

Methods of notice allowed by Rule 4(e): ( Typical of states’ rules


1.  4(e)(1) = Notice in accord with the state rules where the federal court is located

2.  4(e)(2) 

a.  Personal service under certain situations

b.  Can leave at Δ’s home with a person of suitable age & discretion (why? service expensive, people duck, Sheriff not so successful)

c.  Service on an agent OK 

Examples: corporation naming agent in state to do business there; “appointing” Secretary of State as agent for car accidents in state, appointment by contract

d.  No service by mail – certified mail usually OK


Anyone can serve process other than the parties.

Waiver provision of Rule 4(d) – Δ receives copy of complaint by mail and form to send back stating acceptance of mail service.  Waiving personal service increases the time to answer from 20 to 60 days.  

If Δ does not waive, he can be forced to pay for the formal service.

MSFA v. Chaves – Maryland allows service by certified mail.  However, Δ was only served by regular mail with a waiver form.  Δ did not answer.  He did not waive his right to personal service.  Since no other appropriate method of service was performed, then Δ had no notice.

Rovinski v. Rowe – Δ served under rule for nonresidents. Makes affidavit that he IS a resident of Michigan because he lives with his Mom.  Case thrown out for lack of notice.  Then Π serves Δ directly under rules for residents and he now claims that he really lives in Minnesota.  Court says haha. Nice try.

For people who have no permanent residence, can be served at the place where you receive mail, your kids go to school, etc.  If really a wanderer, then wherever they are found, that is their home.

National Equipment Rental v. Szukhent (before Burger King) – Service required to get jurisdiction.  Lease appointed Weinberg (a buddy of the Π) as agent for Δ to receive process in tiny font at bottom.  Court found service valid.  Brennan & Black: Ridiculous.  Cannot appoint someone without knowledge of doing so.  Also, appointment should have required Weinberg to notify Δ of suit.  

Toback – Π’s own VP was “appointed” as agent for Δ.  

Supreme court found that “cognovit notes,” i.e. a note to borrow money that states that at any time the lender may go to court without notice to the borrower and sue for failure to pay, are ok if bargained for.

Rule 4(h) = Notice can be delivered to an officer, manager, agent, or anyone appointed to do so by the corporation.  Courts have read statute broadly as service on any responsible person within the organization will be upheld.

Fashion Page v. Zurich – President’s secretary would not let server in to see President.  Court upheld service on the secretary.

Rule 4(g) = Can serve children based on state rules.

Insane people can be served depending on their level of understanding.

Return Service

Once Δ has been served, the server must declare under oath that the service actually took place.  These statements are given very strong presumptive effect.  However, they CAN be rebutted with lots of evidence.

Sewer Service – Server throws away summons and falsely files return service.  Punishment for perjury.

Process servers must be bonded and can go to jail if violate rules.

Service & Statute of Limitations
Two Types:

1. FQ = Statute of limitations runs until the complaint is filed.  Π then has 120 days to serve Δ with process (plus any extension given by the court) under Rule 4(m).

2. Diversity = Court uses state statute of limitations – Example: statute of limitations runs until Δ is served with process (after complaint is filed).

If no service within the time frame, court can dismiss case and may be too late to file again.

Saving Provision

If Π attempts to serve Δ, but he is making it difficult, some States let time go back to the attempt if actual service happens after the statute has run.  If the actual service is quashed, then Πs usually get more time to try again.

Immunity from Service

In general, those who are in a particular state to benefit the court, i.e. as Π, Δ, or a witness, receive immunity from service of process.  Also extended to those traveling through a state to get to a court appearance.  ( Not constitutional requirement, state policy.

Must be in state solely for purpose of lawsuit.  Once suit over, any other time spent in state makes you fair game.

State ex rel Sivnksty v. Duffield – Δ in jail awaiting criminal trial was not immune from service received for the civil suit arising from the same action.  Court found that the Δ was in the state, originally, to fish and not to answer the criminal charge (even though he was involuntarily in the state at the actual time of the service).  

Wyman v. Newhouse – Florida law interpreted by NY court to say that service by fraud (Δ lured to the state by Π/lover and served at airport) does not allow them to enforce the default judgment, i.e. NO full faith & credit given. Similar to Tickle.

SUBJECT MATTER JURISDICTION

The court where the case is brought must be competent to decide this TYPE of case.

State courts purport to take all cases except where the federal courts have exclusive jurisdiction (supremacy clause).  If brought in the wrong state court, usually just transferred to the correct one without dismissal.

Federal courts do NOT purport to take all cases.  Constitution only guarantees Supreme Court, Congress created other Federal courts for 2 purposes, i.e. 

2 Types of Federal Subject Matter Jurisdiction:


1. Federal Questions (before 1875 went to state courts)


2. Diversity cases (before 1875 only basis is diversity & admiralty)

*Courts always have jurisdiction to determine their jurisdiction.  

Examples: Determining citizenship in case based on diversity

Rule 8(a) = Π must state in the complaint how the court has jurisdiction

Capron v. Van Norden – Subject matter jurisdiction is NOT a right and therefore cannot be waived by Δ.  Fundamental power of the court, which has duty to raise this issue itself.  Can be raised at any stage of the prosecution, except for after the final judgment, i.e. no collateral attacks are usually allowed.

Lacks v. Lacks – All appeals were exhausted and judgment for Π.  Two years later, Δ claims that there was no subject matter jurisdiction because the statue requires that Π be a resident of NY for one year before divorce granted there and he was not.  The court finds that this is NOT a question of subject matter jurisdiction.  The statute merely states a substantive requirement, not a limit on which cases the court can hear.  Also, this is a collateral attack, which is never allowed.

Diversity Jurisdiction

Diversity § 1332:

a. Amount in question must be greater than $75,000

b. Π & Δ must be either citizens of two different states OR a citizen of a state and citizen of a foreign country.

Complete Diversity is also generally required ( Not a constitutional requirement – state statutes (statutes give less power than constitution allows)


No Π can be from the same state as any Δ.

Proposed “minimal diversity” for multi-Δ suits.

Determining Diversity
Mas v. Perry – Δ from Baton Rouge.  Π-husband from Paris and only lives in La. as a student with no intention to stay.  Π-wife from Mississippi and no new domicile.  Therefore diversity exists.

Party is a citizen of the state where they have their domicile.  When a person intends to go to another place permanently, only then does their domicile change.  A person cannot lose their domicile until they get a new one.  To determine a domicile, courts look at driver’s license, voter’s registration, and intentions to stay/go.

NOW Foreign Citizens:

When a foreign citizen becomes a permanent resident, treated as citizen of the state where they live.  

No diversity between citizens of two different foreign companies unless they are additional parties to a case where diversity already exists.

Corporations 

Initially citizen of the state where they are incorporated.

Want to be sued in federal court (state courts give more money)

Most are incorporated in Delaware & not too many Πs from Delaware.

NOW

Corporations are citizens of BOTH


1. State where incorporated AND


2. State where their principal place of business exists

What is a principal place of business?  Two theories:


1.  Place where decisions are made, i.e. the nerve center (where Pres & VP hang out)


2.  Where the work is done, i.e. manufacturing

Generally a factual matter where courts decide.  ( Usually nerve center.

No definitive Supreme Court case

Partnerships are citizens of each State where the individual partners are citizens – arguments that partnerships should be treated same as corporations.

Methods to create & destroy diversity

If Π & Δ from same state – can tell Π to move and change domicile by the date complaint is filed.

§ 1359 = Cannot create diversity by fraudulent means


Π cannot assign rights to someone in another state to bring suit

To destroy diversity, add a non-diverse Δ (ex. Volkswagen whole case to get rid of Seaway – NY Δ)

If complete diversity exists, can destroy diversity by bringing suit in Δ’s home state (cannot remove).

Rose v. Giamatti – Π named Cincinnati Reds & MLB to keep the case in State court.  Not real Δs and therefore diversity exists.  *Fictional Δs allowed, but are ignored for removal purposes

Amount in controversy 

In excess of $75,000 ( Not constitutional requirement

Must be the amount involved at outset, not what you ultimately receive

To defeat amount Π claims, Δ must show to legal certainty that claim is NOT worth that amount

AFA Tours Inc. v. Whitchurch – Δ built property 2.5 inches over Π’s property line.  Amount in controversy is the amount it would cost Δ to tear down the building.  Must look at whole transaction.

Π can aggregate all claims against any one Δ.

Πs cannot join individual claims, i.e. 2 Πs each claiming $45,000 against same Δ is not cool.

Same for many Δs.

Each Π must have at least $75,000 in controversy against each Δ.

Exception:  Partnerships have joint liability, so really only 1 claim & 1 Δ.

Class action suits – Court split 4-4 and 1 abstained.

What if relief is non-monetary?  Then the largest amount possible to do/not do what is requested.

Federal Question Jurisdiction
A claim is a federal question if it “arises under” the Constitution, laws, or treaties of the United States.

Before 1875:


Not a basis for subject matter jurisdiction in the Federal courts


State courts heard federal question cases


Right to appeal to Supreme Court

Constitution Art. III & § 1331 (statute) have same “arising out of” language, but interpreted differently


Art. III = Broad


§ 1331 = Narrow – less jurisdiction than available 

Osborn v. Bank of United States – Congress created the bank with the right to sue and be sued in Federal court even if no FQ jurisdiction.  Broad interpretation – if Federal law is involved in a substantial way (even if only a defense) then FQ jurisdiction exists.  Followed by Planters’ Bank.

There is no limit on Δ’s right to request removal to Federal court of all claims arising out of Federal law when Π has brought case in State court ( Only since 1875

Louisville & Nashvile R. Co. (Δ) v. Mottley – To make a Federal claim, the source and basis of Π’s complaint must be Federal law.  “Well pleaded” rule.  Πs are not allowed to speculate as to possible defenses and then claim that the case is FQ because the defense relies on Federal law.  Furthermore, Πs may not plead a defense to avoid this situation.

Bright v. Bechtel Petroleum – Π challenged the United State’s right to impose income taxes.  Π wants to stay in state court and only claims a breach of contract against employer for withholding part of his salary.  Really arises out of Federal law.  Clever pleading does not make this less of a FQ case.

How can Π avoid having case removed by Δ?

Example: Π has a claim against Δ for patent infringement, but really Δ has a license to use the patented invention & has not paid his royalties.


State court = Π only claims breach of license contract


Federal court = Π claims patent infringement ( Federal claim

Π has ultimate choice over what claims he does/does not bring

TB Harms v. Eliscu – A copyright case where the only real issue is who owns the copyright.  Regular contract case, does not arise out of Federal law (i.e. no infringement).  No FQ jurisdiction.

Smith v. Kansas City Title & Trust Co. – Π claims that Δ cannot invest in government bonds because they are improperly authorized.  Inconsistent case.  Really claim only arises under State law, i.e. what Δ trust may invest in.  However, FQ is an ingredient and affects the operation of the government.  Court finds FQ jurisdiction to exist anyway.

§ 1331 = basic statute parallel to diversity

Other statutes provide for exclusive jurisdiction of Federal courts for claims regarding patents, plants, copyrights, etc.

Merrell Dow v. Thompson – The court found that FQ jurisdiction did NOT exist when Π claimed Benedictine was in violation of Federal Food & Drug Act standards.  Majority: Despite Federal ingredient in a State claim, no provision exists for individuals to sue based on violations of the FFDA.  Also, no real federal interest.  Dissent: Based on Smith, claim should have jurisdiction.  No private remedy existing does not mean that there is no Federal claim available.

**Merrell Dow is consistent with state history.  Smith mostly forgotten.

Supplemental Jurisdiction

What if Π has 1 state & 1 federal claim against same Δ based on the same “nucleus of operative facts?”

There is no need to have 2 separate suits.  A case is a case ( fairness, judicial economy, etc. 

§ 1331 = Π may bring “all civil actions,” i.e. all cases, not just all civil claims.  Used to be called pendent claim jurisdiction.
Hurn v. Oursler – Supreme Court found that pendent jurisdiction exists, i.e. if a claim in one action has FQ jurisdiction, then Π can bring the related State claim in Federal court.

Rule 18 = Π may join all claims against any one Δ in a single action – assumes that jurisdiction already exists over all claims.

Other examples with less controversy, used to be called ancillary jurisdiction:

· Π sues Δ in diversity action.  Δ1 wants to implead Δ2 from same state.  Policy dictates that a single case is better to ensure no contradiction in verdicts.  Therefore impleader OK. 

· Π sues Δ and Δ has compulsory counter-claim.  Δ must bring claim even if it has no independent grounds for subject-matter jurisdiction.

United Mine Workers v. Gibbs – Π claims Δ violated both Federal and State labor laws.  Court allowed the state claim as pendent jurisdiction.  The federal claim then dismissed on the merits.  The court still has jurisdiction over the state claim.  

Once the court has proper jurisdiction over a claim, it does not lose it based on later events. 

Examples:  Π does not recover more than $75,000; Π loses on the Federal claim

Caveat:  Federal claim must be colorable/reasonable, i.e. if the Federal claim is fake or frivolous (but not necessarily a non-granted reasonable extension of the law) for the sole purpose of getting FQ jurisdiction over the state claim, then state claim dismissed.

If valid federal claim & possible jurisdiction over state claim exist court still has discretion to keep or dismiss the state claim once the federal matter is disposed of.

Pendent Party Jurisdiction

Π sues Δ1 and has FQ jurisdiction.

Π has a related claim against Δ2 based on same facts, but under State law.


Lower courts originally said OK to bring second claim


Supreme Court eventually said NOT COOL!

Aldinger – Statute precludes the claim against the specific Δ2 in this case.  Maybe generally ok.

Finley v. United States – Π brought suit against the U.S. (FAA) and public utility company for a plane crash under state negligence laws.  Cannot sue both the U.S. and the utility co. in Federal court.  All such cases are prohibited by statute.  Pendent-party jurisdiction does not exist.  

§ 1367(a) = Π may bring state claim in Federal court if it arises out of the same nucleus of facts as the federal claim and “shall include claims that involve joinder or intervention of additional parties.”

Last phrase to overrule Finley and create statutory pendent party jurisdiction.  Appears to remove complete diversity requirement.

Kroger – ΠIOWA sues ΔNEB in Federal court in diversity action.  ΔNEB impleads ΔIOWA.  Π cannot join claim against ΔIOWA because it will destroy complete diversity.  

§ 1367(b) = Limits jurisdiction over joined parties to preserve the old notions of complete diversity.  Meant to invoke the Kroger rule.  [However, literally (b) says that Π cannot implead T (third party) on the counter-claim (Δ vs. Π) if there is no diversity between Π & T nor is the impleaded claim FQ.]

(b) should have said:  Π cannot bring Rule 14 action against T joined by Δ.  

On counter-claim, Π in position of Δ and has right to join another party.

Guaranteed Systems – Court uses the literal interpretation. Jack: Stupid.

Before § 1367, court had power to remand the state claim to the state court at its discretion.

§ 1367(c) = Limitations on when state cases can be remanded (really dismissed with leave to bring in state court)


1.  Novel/complex issue of state law


2.  State claim substantially predominates case


3.  District Court has dismissed all claims that it has original jurisdiction over

4.  Exceptional showing of “other compelling reasons” ( NOT general discretion

§ 1367(d) = If state claims dismissed, Π gets more time to bring them in state court if the statute of limitations has run.

Executive Software North America, Inc. v. U.S. District Court – Court dismissed state claims with no explanation and not apparently under any of the 4 allowed situations.  Majority: Improper.  Dissent: Statute really meant #4 to keep prior discretion of trial courts, i.e. (c) is a list of examples ONLY.

Does § 1367 affect the amount in controversy rules?  Can Π now aggregate claims against two Δs?


Some courts = silent statute makes it ok.


Others read (b) as can only join claims if consistent with § 1332 (amount).

Class action situations: Only named Π must be diverse.  But Supreme Court split, but found that each person in class must have amount in controversy.  Lower courts say only named Π needs amount. ( No resolution.

Removal Jurisdiction

Π has choice of bringing suit in the state or federal court.

Π chooses state court ( Δ has right to remove case to federal court IF

1.  Complete diversity & the amount in controversy are satisfied AND no Δ is from the state where the case was brought

2.  OR complaint alleges a federal question

Sheets – Π does not have the right to remove.  Even on a counter-claim. She brought case in first place. Duh.  

Π can keep case in state court by:

· Joining non-diverse real Δ 

· Asking for less than $75,000 ( Ok, if state allows amount requested (most do not) and Δ cannot prove that real amount in controversy is greater than $75,000.  Becomes factual inquiry. 

· Dropping claim to reduce amount.

BUT: Π cannot do so AFTER removal to get back to state court.  Once federal court has proper jurisdiction, then case usually stays put.

Removal statutes are generic, but some prohibit &/or force cases to stay in state court

Example: Π brings federal employer liability claim (FQ).  Π has right to bring in EITHER state or federal court and Δ cannot remove by statute.  Policy: protect injured workers.

§ 1367 = Federal court dismisses state claims ( Π must bring new suit in state court

§ 1441 (Removal) = Federal court remands state claims ( same suit, different court

Interplay (step-by-step):


1.  Π brings related F & S claims

2.  § 1367(a) = both can be brought in federal court


3.  Π brings in state court


4.  Both claims treated as single case and can be removed by Δ


5.  Once removed, federal court can dismiss state part (§ 1367(c))

Carnegie Mellon University v. Cohill – Case remanded, not dismissed in order to save statute of limitations problems.  However, § 1367(d) now deals with this anyway.

What if Π brings 3 claims in state court: (1) federal, (2) related state, and (3) unrelated state?

§ 1441(c) = Entire case, including unrelated state claim, goes to federal court if Δ removes properly BUT federal court can remand all state claims (probably just (3), though)

§ 1367(c) = ALSO court can dismiss all matters that fit in the 4 categories

Borough of West Mifflin v. Lancaster – Only the unrelated state claim can be remanded to the state court, not the entire case under § 1441(c).

Challenging Subject Matter Jurisdiction

Any party, anytime can raise issue.  Court has duty to ask.

Capron v. Van Norden – Subject matter jurisdiction can be challenged anywhere upon appeal.  

United States v. United Mine Workers – Order by court for Δ to stop strike and maintain status quo until it determines it’s jurisdiction is valid.  Courts always have jurisdiction to determine their jurisdiction.

Should subject mater jurisdiction be challenged after YEARS of litigation?

Example: Lloyd’s of London case for 16 years – lots of diversity issues

Judge found no jurisdiction & parties begged court to ignore.  No dice.


Lots of arguments/proposed legislation to take care of this.

Ruhrgas AG v. Marthon Oil Co. – Supreme Court found it ok for lower court to look at personal jurisdiction before subject matter jurisdiction (usually so fundamental that court cannot do anything (even throw out for other reasons) without it) and throw out solely on those grounds.  Jurisdiction is jurisdiction.  

Collateral Attack

If jurisdiction depended on factual inquiry (like diversity), not allowed.

If special tribunal exists, i.e. regular court decided bankruptcy matter, probably allowed.

VENUE

Π found a number of courts with proper subject matter jurisdiction and personal jurisdiction over Δ.  Venue tells Π which of those to choose.

State system venue = which county to bring suit in


If Π chooses wrong venue, case simply transferred.

Federal system different 


Old rules: subject matter & personal jurisdiction existed, but sometimes no venue ( no case


New rules: § 1391 = Venue no longer problem to find if SM and P jurisdiction exist

Venue depends on judicial districts/courts


§ 1391(a) =  Π can sue in any district where 

1.  any one Δ lives

2.  the events occurred (analogous to long-arm statute)

3.  if no place else, any district where personal jurisdiction exists over any Δ

§ 1391(b) = If FQ case, then Π can sue in any district where   

1.  any one Δ lives

2.  the events occurred (analogous to long-arm statute)

3.  if no place else, any district where Δ may be found

§ 1391(c) = Corporations reside in any & all districts where it is subject to personal jurisdiction


§ 1391(d) = Aliens may be sued in any district

Transfer of Venue

Court has discretion to transfer venue in interest of justice.

Example:

Π brings suit in Western District of state A, but event occurred and witnesses live in Eastern District.  Case should be moved.

§ 1404(a) = For the convenience of parties and witnesses, a case may be transferred to any district “where it could have been brought”

Both Π and Δ may request transfer.  But Π less likely to get it.

Hoffman v. Blaski – Supreme Court interprets as a court where it could have been brought without the help of Δ, i.e. any court that had personal jurisdiction and venue without Δ’s waiver of it.  Majority: Narrow interpretation to ensure cases are not moved simply because court is overcrowded.  Dissent: If more convenient and not unjust, move ok.

Why Hoffman rule? Public Policy:

· Not very often that the best court does not have personal jurisdiction or venue

· Forces case on a court without any orderly distribution

· Judges want to get rid of cases  ( fights among judges

Transfer issues:

1.  Choice-of-law:  The law applied in the case stays the same, i.e. the law of the original court, after transfer.

2.  Statute of limitations: Generally the statute of limitations of the state where the federal court sits is used.  After transfer, the statute of the original court is used.


Example: Π ( NY timely, but really wants Mass (not timely)

Gets transferred to Mass, which now has to apply NY statute of limitations (easy to do for court, but manipulation can be bad)

3.  Wrong Venue

§ 1406(a) = If case brought in wrong venue, court can either dismiss or transfer

Usually courts will simply transfer if statute has run – However, law does change in this case, i.e. Π cannot get the law of a court that had no venue to begin with

Goldlawr v. Heiman – OK for court with no personal jurisdiction or venue to transfer (and not dismiss) case to a court where it might have been brought.  Jack: silly… Δ had no notice.

Forum non conveniens

Easy to transfer a case within a single system, i.e. one state, federal courts.

Harder to move from state to state… good reason to remove to federal court

Piper Aircraft Co. v. Reyno – A case involving the crash of a Scottish airplane should be tried in Scotland and not in the U.S. despite the fact that Scottish law is not as generous as that of California.  Supreme Court finds this a factor, but not a defeating one.  

Upon successful motion (usually) by Δ for forum non conveniens, court can:


1.  Dismiss case


2.  Abate case – if Π cannot find another court to prosecute, case may be reinstated

Historically high standards:  move must be clearly in the interest of justice and Δ would have extreme hardship in putting on case where originally brought.

Gulf Oil v. Gilbert – Common law rule.

Islamic Republic of Iran v. Pahlavi (deposed shah) – Court granted forum non conveniens for Shah who was sued in NY by Iran to regain money allegedly stolen by Δ.  However, no real alternative forum existed, i.e. there was no personal jurisdiction over the Shah in Iran, he could not get a fair trial there, and he won’t go back, so a default judgment will never get enforced in NY.  Political reasoning.

PLEADINGS

Statements made by the parties during the case.

Complaint

First pleading made by Π.

Purpose?


To let Δ know he’s being sued and for what.

Complaint alleges certain facts exist and that they constitute a claim for relief

Π ( A + B + C = Recovery

In England and early U.S., pleading was very technical & an art, parties pleaded based on precedent approved by courts, then pleading reform led to creation of…

Code System of Pleading where Π was required to “state facts showing a cause of action” 

Lots of problems: When is something a fact (must be pleaded) and NOT evidence or a conclusion of law (must not be pleaded)? Led to pleading by precedent again.  Just did not work.

If Π correctly stated facts, courts could then


1.  Determine if the complaints state a good claim, i.e. a cause of action


2.  Allow Δ to answer each fact presented


3.  Be apprised of all issues for trial

Gillespie v. Goodyear Service Stores – Π failed to make a proper complaint under the Code System.  Π stated only legal conclusions, i.e. “assault” and “trespass,” not facts.  Since no facts, Π certainly did not show facts that lead to a cause of action.

Today:

Federal Rule 8(a) = Π must make a short, plain statement of a claim showing a right to relief 


No facts required. Why? 

Π probably only “smells” a case and does not have all the facts

Pleadings control case… if wrong facts, case over

Comparison

	Rule 8(a)
	short, plain statement of a claim
	showing right to relief

	Code System
	facts
	showing cause of action


Since Π no longer has to plead facts, Δ can either

1. Request more definite statement under Rule 12(e) – only allowed if no possible way Δ can answer original complaint AND discovery will not do the job (Under Code called “bill of particulars”)

2. Use discovery and/or summary judgment to get at Π’s facts

3. Request pre-trial conference to ensure court knows issues – can now go behind pleadings to discovery

Swierkiewicz v. Sorema – There is a big difference between the evidence to be proven at trial and the (few) details that must be pleaded.  Supreme Court has consistently upheld simple pleadings

Forms 3-8 in Rule Book – Rule 84 states that any pleadings based on the forms are A-OK.

Bautista v. LA County – Idiocy in pleadings still exists.  Union workers were fired and a promise to re-hire them when jobs were reinstated was not kept.  Πs plead together because they thought the employees were being discriminated against.  The Supreme Court gave three opinions on the pleadings: (1) Insufficient – each Π must plead separately, (2) Original complaint OK, and (3) Not ok, but send back to trial Judge who failed to tell Πs how to properly plead the case.

McHenry v. Renne – The pleadings contained the kitchen sink.  Judge dismissed the case with prejudice.

Lodge 743 v. United Aircraft Corp. – Π sued on behalf of workers not recalled after strike ended.  Δ moved for more definite statement claiming they needed to know which workers.  Π did not know exactly who.  Court granted the Δ’s motion, but only AFTER Π was allowed to discover which jobs were filled by non-union workers and which union workers were affected.  Motion probably moot after discovery.

Webb v. Webb – Π claimed dentist was negligent in extracting his tooth.  Δ made Rule 12(e) motion that was denied by court because the complaint alleged enough for the Δ to answer. Details will not make a difference and Π does not have them anyway (can’t see inside your own mouth while being worked on).

Dioguardi v. Durning – Δ’s counsel tried to use this case where Π’s poor English skills led to his complaint being thrown out to show that the Federal Rules were worse than the Code System.  

In general, Δs want cases thrown out on pleadings because of bad form, OR they want as much detail as possible (at CL, if not in pleading, cannot enter as evidence).  However, pleadings are to show that Π has a valid claim, not to pin him down to evidence.  Therefore, Rule 12(e) highly disfavored.

Garcia v. Hilton Hotels International – Π claims defamation.  Δ moves to dismiss for failure to state a claim because Π did not specifically allege publication, a required element for defamation.  Classic example of difference between F Rules (defamation includes publication = right to relief) and Code (publication element not alleged cause of action because defamation is legal conclusion, NOT fact).  Pleading rules also apply to affirmative defenses.  In this case, Δ did not need to plead privilege as an affirmative defense because complaint alleged “utterance before labor board” which includes all rules related thereto.

Who pleads what?

· Party with burden of production on any issue has to plead that issue.

· Π must enter all elements necessary to move assets from Δ to Π.  

· Π does not have entire burden, i.e. defenses (issues that block asset move) because impossible to predict all defenses and Δ may not choose to claim all available.  Rule 8(c) lists defenses.

Exceptions (in some jurisdictions): (1) Π must plead lack of contributory negligence, (2) Δ most prove payment of Π’s unpaid debt, but Π must plead no payment of debt, (3) Π must plead untruth of utterance in defamation case.

Rule 8(a)(1) = Π must plead the grounds on which subject matter jurisdiction exists

Rule 8(a)(3) = Π must demand judgment for the relief he seeks

Pleading of Specific Matters
Rule 9 = To ease specific pleading problems of code, capacity, performance of pre-conditions in contract, precedents, do not need to be pleaded specifically.  

Rules 9(b) & (g) = Easy to challenge fraud and mistake, i.e. people want to get around planned acts/transactions to lead to improper compromises.  Therefore these matters must be pleaded with specificity.

Denny v. Carey – Court decided that in fraud cases, Rule 9 only requires “slightly more notice” than that required by Rule 8.  Leaves it at that.

Denny v. Barber – Exact opposite.  Court finds that Π must describe the misrepresentation.  

Form 13 shows that not too much detail is required in these cases.

Supreme Court says all pleadings may be generic, including civil rights cases, etc. but as for fraud/mistake, Πs must obey rule and plead more detail.  How much more still vague.

Securities Act 1995 – Pleadings must provide details as to the fraud and state of mind of corporations making statements to their stockholders. Only act outside rules that makes requirements on pleading.

Alternate & Inconsistent Allegations

Allowed both in Code System and Federal Rules (not at Common Law)

Should be pleaded separately, but not required. Courts may request.

Example: Π killed by car accident. Not clear if death by heart attack (where next of kin can bring wrongful death action) OR as a result of injuries (where estate can bring survival suit for p/s and hospital bills).

Damages

Rule 9(g) = Special damages must be pleaded with particularity

Special damages: Damages that do not naturally flow from the cause.  Bodily harm is always general damages (Ziervogel wrong).  Ex. In personal injury cases, hospital & doctor bills; in contract cases, unforeseeable damages that Δ had no reason to be aware of (Hadley v. Baxendale).

Ziervogel v. Royal Packing Co. – Π puts in evidence of high blood pressure that was not pleaded.  Court finds that this evidence should not be entered because they are special damages, which must be pleaded.

Ephrem v. Phillips – Court found that abortion required by injuries, which was not pleaded, is not special damages.

Hard to reconcile Ziervogel and Ephrem.

Rule 8(a)(3) = Prayer for relief, i.e. what damages Π requests.

Rule 54(c) = Π can get all the relief he is entitled to, in type and amount, by the facts regardless of his prayer.

Rule 54 only applies if there is a trial.  Otherwise, Π is stuck with what he pleads because this is the amount upon which Δ agrees to settle.

Bail v. Cunningham Bros. – Δ claims that Π is entitled to no more than he pleaded after jury awards $50,000 more because the judge denied Π’s pre-trial motion to amend for more relief (which was WRONG move), and Δ would have tried case differently.  Court says nice try.

In medical malpractice cases, usually no demand allowed.  Many courts follow this rule for all cases.

Δ’s Response to Complaint

Δ allowed 20 days to file response.  Rule 6 does not list this time frame as one “of the essence” and therefore, Δ can ask Π for more time.

Types of Responses


1.  Rule 12(b)(6) = Motion to dismiss for failure to state a claim





Δ ( A + B + C Recovery

- Allows test of law

- Courts reluctant to throw out at this stage & usually allows amendment if problems with complaint – courts bend over backwards to adjudicate on merits.

- Motion that requires ALL 12(b) motions to be argued at the same time (see below)!

2.  Rule 12(e) = Motion for more definite statement

3.  Rule 12(f) = Motion to strike – Δ can get rid of impertinent and improper/scandalous allegations ONLY if they are not crucial issues

**Πs use Rule 12(f) to strike insufficient affirmative defenses (same as 12(b)(6) for defenses), i.e. Π ( D + E + F Defense**


4.  Rule 12(c) = Motion for judgment on pleadings – used after ALL pleadings entered



To Δ, 12(b)(6) & 12(c) are the same.  Pleadings can only hurt Δ.




Ex. P ( A + B + C = Recovery, but really A + B + C + D = Recovery




Δ ( D (as affirmative defense, say), then Δ hurt his case by showing D exists



Important for Π because if Δ puts in an invalid affirmative defense, Π gets judgment.

If court goes beyond pleadings here, i.e. allows affidavits/depositions, then Rule 12(b)(6) OR 12(c) really becomes motion for summary judgment.


5.  Rule 12(b) Challenges



12(b)(1) = Lack of subject matter jurisdiction

12(b)(2, 4, 5) = Lack of personal jurisdiction or insufficient process or service or process [if not raised, then waived]



12(b)(3) = Lack of venue [also if not raised, then waived]



12(b)(7) = Indispensable party exists
If challenge made, Δ MUST make all his 12(b) motions at this time.  If not, all waivable issues are waived.  If Δ does not make any 12(b) motions, then he can use these issues as defenses in answer.

6.  Motion to dismiss or strike for technical reasons – when Δ did not answer in time allowed, if Π entered amendment without leave of court, etc.

7.  Answers on the merits = Δ must admit/deny by paragraphs, CAN make general denial, but only if EVERTHING (including jurisdiction, etc.) is false.


a.  Δ can deny any allegation, i.e. Δ ( -A, -B, etc.


b.  Δ can admit any allegation 

c.  Δ can plead an affirmative defense to any allegation, i.e. Δ ( D + E + F = Defense

8.  Rule 7 = Court can order reply by Π to affirmative defense, but usually 
Π’s “answer” to affirmative defenses are taken as denied or avoided without pleadings. ( used to determine if case can be thrown out at this point.

9.  For responses to counter-claims or cross-claims, the same rules apply to everyone in the position of a Δ (or Π) even if originally a Π (or Δ).

Zielinski v. Philadelphia Piers – Π sued Δ for damages from forklift accident on pier after the forklift was revealed to have Δ’s initials and the employee driving the forklift said he worked for Δ.  Δ’s insurance company also insured correct Δ.  Insurance co. generally denied an entire paragraph without admitting the parts that were true.  Had Δ done this correctly, he would have tipped off Π that he had sued wrong Δ and given enough time to re-file within statute of limitations.  The court struck the denial, which created an admission and Δ was estopped from claiming no responsibility.

Ingraham v. United States – Δ did not plead the medical malpractice reward cap.  Court found that the cap is an affirmative defense and since it was not pleaded, then it was waived.  Greater jury verdict stands.

Taylor v. United States – Court found that the cap does not need to be pleaded by Δ.  It is a law that applies to all jury granted damages.

Hard to reconcile Ingraham and Taylor.  Jack:  Caps probably do not need to be pleaded.  Really a law that is imposed.  Cannot be waived by government.

Amendment of Pleadings

Used when pleadings are defective or incomplete.

Amendments are given freely to either party with leave of court, except each party gets one freebee:


Π can use it before answer filed


Δ has 20 days from his answer if no response to his answer is required by court (Rule 7)

Rule 15(a) = Court has discretion to deny leave to amend – time is important consideration, but usually freely given.

Example: If Δ moves for 12(b)(6) and court grants before Δ files answer, Π can automatically amend.  If after answer, Π can ask for leave to amend and will probably be granted.

Judge may deny leave to amend when it would be clearly prejudicial to other party.  

Questions to ask?


1.  Was error in good faith at the time, not in retrospect?


2.  Has statute of limitations run?

Beech v. Aquaslide – Δ’s answer admitted in good faith they made slide that injured Π.  Δ then later moved to amend to enter a denial when found out they were wrong.  Π contends that this would be prejudicial because statute of limitations has run & no way to bring suit against correct Δ.  Court finds no abuse in allowing amendment and dismissing case because it is important to not hold people liable for things they did not do.  However, probably no abuse if trial court had turned down amendment.  Lots of discretion.

Rule 15(b) = Parties can amend to conform to proof when an issue is not pleaded and was tried by express/implied consent of other side.

Example: Π has not pleaded X, but puts in evidence on X anyway.  Δ objects that X is irrelevant and court agrees.  Π can ask for leave to amend pleading and enter in X.  If Δ does not object, he has impliedly consented to having X tried.  Also, entering counter-evidence of X is the same as implied consent.

However, if X can be evidence for issue A, which has been pleaded, and issue B, not pleaded, then there was no implied consent for issue B to be tried.  

Moore v. Moore – Court finds that father impliedly consented to trying the issues of child support, visitation, attorneys’ fees, etc. in the custody case.  However, he did not impliedly consent to trying the issue of the mother’s maintenance as her financial records were relevant in both the child support issue and the maintenance issue.  

Rule 15(d) = Even though a matter is not pleaded, if tried by consent, the pleadings are read to include that issue.  

Therefore, only use 15(b) to help clarify issues for appeal, enforcement hearing, or to ensure that trial judge is focused on real issues (if no jury).  Not really necessary otherwise.

Relation-Back of Amendments

Π can add claims to her complaint as long as they arise out of the same transaction, or are based on the same general set of facts as those claims in the original pleading – even if the statute of limitations has run.  In this way, the new claims “relate back” to the original complaint.

What if Π names the wrong Δ?

Old Rule: If the correct Δ knew about the case (i.e. he knew he would be the Δ if not for the mistake) BEFORE the statute of limitations ran & the switch would not prejudice him, then Π may amend.  

Problem with the rule: If Δ had been properly named, he may have been served, i.e. notified of case AFTER statute of limitations ran anyway.  Case must be filed before statute runs, only.

1991 – New Rule 15(c): If correct Δ knew of case (not actual service, just knowledge) before the statute of limitations plus 120 days (plus any extension allowed by Rule 4(m)), then the change to the real Δ can relate back to the original complaint.  Can run up & tell Δ.

Worthington v. Wilson – Π did not know name of Δ and therefore named only John Doe.  Court denied amendment to change name to correct Δ because there was no mistake, i.e. Π did not make a mistake as to the Δ’s name, he never knew it.  Federal Rule does not allow fakes.


To deal with this problem, better to name just anyone!

Rule 15(c) = Three ways to relate back

15(c)(1) = Use the relation-back rules of the law supplying the statute of limitations

- In a diversity case, the state law applies – if more generous than 15(c)(3), should state law still be used?

- In FQ cases, federal court only borrows state statute of limitations – could argue borrowing makes it a federal provision and 15(c)(1) applies




NOT YET DETERMINED

15(c)(2) = Relation-back allowed if claim or defense arose out of the same transaction or occurrence

15(c)(3) = Relation-back allowed when the amendment changes the party if Rule 15(c)(2) is satisfied and within the period provided by Rule 4(m).

Can Π be changed, i.e. Π brings suit and dies, now executor to sue?  

Rule 17(a) = Case shall not be dismissed within reasonable time to allow real party of interest to enter – seems to say ok!

Supplemental Pleadings

Material may be added that did not exist at the time of the original complaint OR to fix claims in a defective complaint.

Rule 15(d) = All supplemental pleadings require leave of court – court may grant/deny leave.

Courts usually apply Rule 15(c)(2) to allow supplemental pleadings to relate back to original if the statute of limitations has ran.

Truth in Pleadings

Rule 11 before 1983 – General good faith provision not used too often.

Rule 11, 1983 – Changed rule to require lawyers to investigate facts and law fully.  Sanctions mandatory.

· Cases became punitive measures regarding allegedly false pleadings or arguments.

i.e. Π v. Δ – merits
Δ (atty) v. Π (atty) – for false pleadings & penalties Rule 11

Π (atty) v. Δ (atty) – for frivolous claim of penalties Rule 11

· Entire industry of lawyers defending lawyers.

· Penalties paid to other side by firm and signing attorney

Rule 11, 1993 amended – 

· Applied to signed papers and arguments – facts must have reasonable evidentiary support, or will after discovery

· Only if a claim made in good faith is found to be false during discovery and the attorney continues to press it will there be penalties.

· Party/firm/lawyer may still claim poor conduct, but must give the other side notice + 120 days to fix problem before bringing before court

· Court may ask for a hearing to allow any party to defend themselves

· Penalties

· No longer mandatory

· Not monetary, except to pay for costs associated with problems

· To deter future behavior, not punish

· Extreme cases, punitive damages paid to court by firm

· Ex. Circulate letter among firm of bad conduct, tell clients, posted in opinion, reported to bar association

· Still duty to investigate, but attorney can rely on client’s information

· If law misrepresented, only lawyer can be sanctioned, not party

Hadges v. Yonkers Racing Corp. – Court found that attorney could rely on his client’s claim that he had not worked when he had in fact ran 12 races.  

JOINDER

Rule 18 = Π can join all claims he has against any one Δ, as long as there is proper subject matter jurisdiction.

Π has no obligation to bring all claims.  However, res judicata says that Π cannot split a single case, i.e. arising from a single event/transaction, and bring separate suits.  Most Πs bring everything they got.

If diversity:  All unrelated claims against single Δ (includes corporation or partnership) may be brought together in federal court as long as they aggregate to a value greater than $75,000.

If federal question:  Each unrelated claim must have an independent basis for subject matter jurisdiction, this includes supplemental jurisdiction, § 1367.

Counterclaims

Π sues Δ and Δ sues Π 

Δ is entitled to bring all counter-claims he has against the Π and any cross-claims he has against other Δs, as long as sm jurisdiction exists.

Rule 13(a) = If Δ’s counterclaim arises out of the same transaction/occurrence as Π’s original claim, it is a compulsory counterclaim, i.e. Δ must bring it now or never.


Example: Car accident where Π claims Δ is at fault, Δ must bring claim that Π is at fault.

An unrelated claim Δ has against Π that can be brought, i.e. diversity action or the unrelated claim has independent subject matter jurisdiction is called permissive counterclaim.

Compulsory counterclaims automatically have supplemental jurisdiction.  Permissive counterclaims MUST have independent ground for jurisdiction.  

Δs always want counterclaims to be considered compulsory and always get filed just in case.

Whether a particular counterclaim is compulsory is a factual inquiry, i.e. what is the same transaction/occurrence?

Example: Company sued by union for breach of union contract.  Union sued by company for damage to factory during strike. Court finds these claims do not arise out of the same transaction.

Example:  Accident occurs where the insurance company claims they are not liable to me and brings suit against me & other driver for declaratory judgment.  Π (ins. co.) claims I have no coverage, Δ (me & other driver) claim damages for injuries.  At least one court says not same transaction.
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