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Overview
I. Selection of a Forum

A. Personal J/D: Can the Court take this case with this Δ? 
i. Limits to personal J/D comes from state statutes and from the 14th amendment. 
ii. State and federal courts that sit in the same J/D have the same personal J/D over a Δ. 
iii. Tickle v. Barton: П’s lawyer tricked Δ into coming into the forum in order to serve him so they could get personal J/D. Δ lived in VA; the court was in W.VA. Court said that it will not uphold personal  J/D on the basis of fraud; case is remanded to the jury to determine if the service of process was valid. 
iv. Can obtain Personal J/D in three ways: 
1. where the offense happened
2. where the Δ resides
3. where the Δ is served
B. Subject Matter J/D: Can the court take this TYPE of case?
i. State Courts: 
1. State courts can take almost every type of case, with the exception of those that are granted exclusively to the federal courts by congress (i.e. patents)
ii. Federal Courts: much more limited SM J/D. Can take J/D if (1) diversity of citizenship or (2) federal question
1. Diversity of Citizenship: 

a. Regulated under 28 U.S.C. § 1332

b. Want to protect out of state parties from local prejudice 

c. amount in controversy must exceed $75,000

d. must be complete diversity between ALL П and ALL Δ

2. Federal Question

a. The action must arise under federal law

b. Exists under 28 U.S.C. § 1331

iii. Capron v. VanNoorden: П brings case against Δ; Δ wins at trial. П appeals and argues that there was no SM J/D (even though he picked the court). Court agrees w/ П; he is now able to re-file the case in state court and essentially get another trial. 

iv. Des Moines Navigation v. Iowa Homestead: suit is brought and tried in federal court; П loses. П tried to bring the case again in state court on the grounds that the federal court did not have SM J/D. Rule of Res Judicata – the final judgment on merits by a court of competent J/D is conclusive of the rights of parties in all later suits involving the same cause of action. Where a case has been removed to a federal court, appealed to the supreme court, and there decided on the merits, all without objection to the jurisdiction, it is a bar to a subsequent action between the same parties on the same cause of action.
C. Removal: if П brings a case in state court, but it could have been brought in Fed. Ct, Δ has the right to remove it to any Fed. court that has original J/D. Δ doesn’t have this option if the case is brought in his home state.
II. Venue: tells you which Court you can go to w/in a state. Depends on issues of J/D, but is sometimes also influenced by convenience (i.e. location of witnesses). It is made on a determination of geographic location
III. Notice: due process requires that reasonable efforts to provide notice be made with regard to the person whose interests are to be determined. Service of process may be made by personal delivery, mail, or by leaving it at Δ’s home or office ( idea is that you want Δ to know that there is an action against them, why where is one, and give them time to answer the complaint or challenge it. 
IV. Pleadings

A. П will argue that A + B + C = Recovery
i. П wants to be careful that the complaint it not too detailed – Δ wants as much detail as possible. 
ii. Federal Rule 8(a) explains the claim for relief
B. Δ makes a response w/in a certain amount of time & aims to try to dismiss the complaint. Can make 3 responses
i. Motion to dismiss: A + B + C ≠ recovery
1. generally you wont have a motion to dismiss on the grounds that the actions don’t lead to recovery, b/c the П’s lawyer researches those things and finds a case. 
ii. Denial: can argue NOT A or NOT B
1. this will be decided at trial
iii. allege an affirmative defense: E + F+ G = defense
1. can argue statute of limitations was wrong
2. can argue something else was wrong
C. Case v. State Farm: State Farm fires П when he decided to run for local office. П sues for wrongful termination but his complaint was dismissed for failure to state a claim on a motion to dismiss by Δ b/c what Δ had done was not prohibited (employment at will). Court found that a complaint should not be dismissed if it alleges facts upon which a court could grant relief, but the court can’t invent a basis for relief when one is not stated in the complaint. 
V. Joinder of Parties and Claims (Federal Rule 19)

A. Counterclaim: a claim by Δ against П that could have been brought independently of the lawsuit ( may not have been brought if the П had not brought a suit. In some instances, you need to bring a counterclaim (i.e. auto accident where u want to claim that it is the other person’s fault)
B. Cross claim: claim between parties on the same side of the suit (Δ ( Δ)
C. Impleader case: bring a 3rd party into the case in order to try the entire case as a whole (Δ will sue a 3rd party after being sued, or while being sued).
D. Temple v. Synthes Corp: П sued his doctor and hospital in state court and a federal suit against the manufacturer of a plate and screw device inserted in his back. Synthes filed a motion to dismiss b/c П did not bring in the doctor or hospital under Fed. R. 19 & case is dismissed. U.S. SC said it was error for the case to have been dismissed and it should be remanded for further proceedings. A П is not required to bring in a party unless that party is necessary. A party is indispensable if either party would be unfairly harmed if they were not joined. 

VI. Discovery (Federal Rules 26-37)

A. Discovery is now pretty widespread, but one party can’t get from the other party those things that are prepared for litigation. However, anything that will be used in evidence ought to be included.
B. Devices:
i. Depositions: lawyers ask questions of potential witnesses; problem is that the use of lawyers makes it expensive
ii. Written Interrogatories: questions to a party that are answered under that; they are not as effective as depositions b/c they can think about what they say, and they will probably have a lawyer helping them answer
iii. Order of Production of Documents or real items: want to see items that have some relevance
iv. Request to admit: goes to an opposing party; it is a statement that calls for either a yes or no; primarily used to avoid trial of specific issues ( no effective b/c there are many ways to get around it
v. Physical and Mental Exams: have to be limited b/c they are intrusive; limited to only when a party’s physical or mental situation is fundamentally in controversy (i.e. used when someone is claiming personal injury, or to test the eyesight of a witness).
vi. DiMichel v. South Buffalo: П injured during a fall which at work and sued Δ (his employer); there were tapes that the Δ had. T/C ordered the Δ to hand over all tapes, and the defense would not be allowed to use any tapes that it didn’t supply to П w/in 60 days subject to approval by appellate court. Court found that only those tapes that Δ planned to use at trial needed to be disclosed to П, b/c tapes are easy to manipulate and П should have a chance to authenticate them. Only things that are discoverable are those that will be used at trial

VII. Summary Judgment 

A. After going through the documentation and testimony of witnesses, and it is clear that an element is missing, can move for summary judgment. 
i. This is also a way of testing if the party with the burden of proof has any evidence at all; П would have to put in evidence under oath that they would put in at trial to show they have enough to win at trial
ii. Needs to be enough evidence that a reasonable finder of fact could find that it is more probable that not. 
B. Factual dispute goes to trial
C. Can get partial summary judgment on different parts of the case to eliminate certain issues even if the case is going to trial 
D. Alderman v. B& O R.R. Co: П was a passenger riding w/ a free pass on Δ’s train; the pass relieved Δ of liability for negligence but not for willful and wanton conduct. Δ provided affidavits that П could not show willful and wanton conduct, and П provided no evidence otherwise. Δ moved for summary judgment. Court found that summary judgment is appropriate where П fails to demonstrate sufficient factual support for their claims because П has burden of proof
VIII. Setting the case for trial:

A. Court may call a pretrial conference to see if the parties can resolve the issue outside of court. If not, the Court will set a trial date; it an take up to 3 or 4 years to get a jury trial
IX. The Trial

A. П gives opening statement; Δ will either give his right after or wait to begin his case to give it
B. 3 basic rules to keep out evidence:
i. evidence isn’t sufficient, and can’t cross examine the person who said it and therefore it is unreliable (i.e. hearsay)
ii. evidence is irrelevant: it doesn’t bear on the case and is prejudicial
iii. highly relevant evidence may be kept out if it was illegally obtained or if it is privileged
C. Court can grant directed verdict if one side puts in irrefutable evidence and the side w/the burden of proof doesn’t put in enough evidence that a trier of fact can find for that party
X. Jury 

· sometimes the jury will decide facts; other times the judge will 
A. Jury trials can be waived - it is a right you need to claim or you will lose it

B. Burden of production: the party that has the burden must produce enough evidence that a jury can find in that party’s favor; jury would be able to find by the applicable standard (usually more probable than not) – if you don’t produce enough, you get a directed verdict
C. Burden of persuasion: produced enough evidence; the jury will look it over in the jury room and decide if it is enough 
D. Generally, the burden of production and burden of persuasion are on the same person (usually the П), but there are instances when that won’t happen
E. Generally don’t overturn a jury’s verdict unless there was some type of undue influence (i.e. they want back to the scene w/o permission)
F. General verdict: П wins a certain amount of money, or Δ wins; sometimes will ask the jury questions about what they determined
G. Diniero v. U.S. Lines Co: Judge gave the jury written instructions regarding П’s claims that he injured his back while working for U.S. Lines, then withdrew the questions when jury was confused and couldn’t reach an agreement. Court found that the withdrawal of written interrogatories that have already been submitted to the jury is not an abuse of discretion
H. Cheaper and faster to have a judge decide a case than an jury; also avoid the jury being sympathetic to the other side. 
XI. The Judgment and its enforcement

A. Final determination of the law
B. Judgment notwithstanding the verdict (J.N.O.V.) ( after the verdict has been entered, if the judge thinks that it hasn’t been decided correctly he will ask questions to the jury, or sometimes set the jury decision aside
XII. Appeal

A. Standard for overturning a jury verdict 
i. Even if you think the decision is wrong, if a reasonable jury could come to the decision the jury verdict can not be overturned.
ii. If jury is w/in realm but clearly erroneous, judge can order a new trial but they can’t make a directed verdict or JNOV
iii. When a judge orders a new trial, under the final judgment rule, the new trial order can’t be appealed b/c it is not a final judgment, it is re-opening the case
B. Standard for overturning a trial judge verdict (Rule 52)
i. Did the judge apply the law to the facts correctly?
ii. If the judge does not apply to the law to undisputed facts correctly
iii. Trial judge’s decision is easier to overturn than a jury case
C. Lavender v. Kurn: Haney, a RR employee, found dead in the rail yard w/ a blow on the back of his head from a blunt instrument, either from a hobo or something from a trial ( jury concludes it had been from the train. Case is reversed at first by appellate court, but then the Supreme Court said there was enough evidence for the jury to reach the conclusion. 
D. Hicks v. U.S.: case against military doctor who doesn’t render proper medical care to the decedent. Δ says she has gastritis; turns out she had a swollen intestine and dies. Trial by judge. T/C found that the doctor wasn’t negligent, but made a mistake even though undisputed facts established that doctor didn’t meet standard of care. Appellate court found that the doctor was negligent b/c the facts established negligence. The general rule that a trial judge’s findings of fact should not be overruled on appeal unless clearly erroneous does not apply when the decision is based on undisputed facts and therefore was a matter of law, not fact.
XIII. The Conclusiveness of the judgment

A. Res Judicata (a.k.a. claim preclusion) ( once you bring that case, everything w/in the scope of that case is decided, even if you didn’t bring something that you could have.  See DeMoines
B. If you are unsure about all your injuries, can bring the claim at the last minute, delay the trial as much as possible, or bring speculative injuries. 
· PERSONAL JURISDICTION

· Whether the court has power over a particular Δ or item of property. There needs to be power of connection between the Court and Δ.
A. Determining J/D (2 questions)

a. Is there a statute or rule that gives the court a basis for the exercise of J/D? 

b. Is the exercise of J/D constitutional? 

i. Must satisfy Due Process (14th amend.)

1. fair and adequate notice

2. minimum contacts

B. Three Types of Personal J/D

a. In personam: j/d based on state’s authority over Δ. This type of j/d is personally binding on the Δ, and is entitled to full faith and credit by all other states. 

b. In rem: permits a court to adjudicate the rights of all claimants to a specific piece of property. 
c. Quasi in rem: 2 categories. The first includes cases involving individual disputes related to property under the court’s control. This is still constitutional. The second involved personal disputes where the court could not assert PJ over Δ, but had J/D over property belonging to the Δ. This has been severely limited on constitutional grounds. 
C. How does a court get power over a Δ?
a. Domicile (where Δ lives)
b. Service of Process w/in J/D (exceptions are fraud and immunity to witnesses and parties who are in the J/D solely to take part in a court proceeding)
c. Consent
i. By contract: agree in a contract to consent to a particular J/D
ii. By appointment of an agent: a person can appoint an agent in a J/D to receive service of process in a particular state
iii. Voluntary appearance: appear to argue the suit w/o contesting J/D (Δ can appear to contest J/D w/o making himself subject to J/D if it is done before the suit begins)
d. Implied Consent: states assume J/D with law such as those governing travel on highways. Agents are appointed by statutes for service of process.
i. Hess v. Pawloski: Court upheld J/D based on a statute that treated driving w/in the state as implied consent to suit in that state on claims arising from that driving. 
e. Presumed Presence: by doing business in a state, consent to suit there. 
Traditional Bases for J/D: The Power Theory

D. Physical Presence in Forum
a. Domicile: a person’s current dwelling and where they intend to remain indefinitely
b. Personal service w/in J/D: if Δ is served while in the forum state, J/D will generally be upheld 
i. Grace v. MacArthur: Δ served while flying in a plane of Arkansas; court found there was J/D 
c. Property: J/D is upheld if there is property w/in the state that is attached prior to litigation
i. Pennoyer v. Neff: the court found that for the state to exercise power over individuals or property, there must be valid service of process on the individual or attachment of property
· Methods by which J/D can be obtained have broadened since

A New Theory of Personal J/D: Minimum Contacts & Fair Play and Substantial Justice

E. International Shoe Co. v. Washington: The court upheld in personam J/D over a non-resident corporation based on minimum contacts with the forum state. Needs to conform to traditional notions  fair play and substantial justice.


New Basis of Personal Jurisdiction from Int’l Shoe


I.   Minimum Contacts

· General J/D: continuous and systematic activities in J/D

· Specific J/D: the activity that gives rise to the claim occurs in the J/D

            II.  Fairness and substantial Justice

Specific J/D and State Long-Arm Laws:

F. Generally: Following Int’l Shoe, state legislatures passed long arm statutes that predicate J/D over non-residents upon the Δ’s general activity w/in the J/D, or in some cases, the commission of a certain act outside the J/D causing consequences w/in it. 

· Specific J/D requires a connection between the cause of action and the forum state. With specific J/D, Δ can only be sued for the specific act that is the basis for the specific J/D
G. Minimum Contacts Requirement

· Looks to a voluntary action by Δ that establishes a relationship with the forum; П does not need to have minimum contacts 
· Δ should reasonably be able to anticipate being hauled into court in the forum state

a. Nature of contacts: The act giving rise to the suit must have a “substantial connection” to the forum state. Don’t actually have to do the act in the sate if the act is substantially connected to the state. 

i. Putting an product into the stream of commerce is sufficient to establish minimum contacts if it is foreseeable that the product, if defective, could cause harm elsewhere

ii. Gray v. American Radiator: J/D upheld over a component supplier whose product was sent into the forum state as part of a product manufactured by its customer. 

b. Extent of Contacts: 
i. A single act is all that is required as long as that act is what gave rise to the claim and the act was directed toward the state. 
1. McGee v. International Life Insurance Co: single business transaction is sufficient to satisfy min. contacts. Court note that there was a scope toward expanding that there was a trend toward expanding the permissible scope of state J/D, based on a fundamental change in the national economy to a more nationalized form of commerce. 
ii. The act must be deliberate and purposeful in order to warrant personal J/D.
1. Hanson v. Denckla: A state may not exercise personal J/D over a Δ if Δ’s contacts are negligible and non-deliberate, and the claim doesn’t arise from those contacts. Also sets forth rule of purposeful availment (see below)
iii. A single contract may be enough to be minimum contact
1. Burger King v. Rudzewitz: Court found that the defendants would anticipate being sued in Florida because the franchisor was there, even though they have very minimum contacts with the franchisor directly. 
c. Purposeful Availment

· There must be “some deliberate or voluntary act by which the Δ purposely avails himself of the privilege of conducting activities w/in the forum state, thus invoking the benefits and protections of its laws.” [Hanson]
· Fairness is not enough for personal J/D; also need minimum contacts through purposeful availment to get specific J/D.
i. Keeton v. Hustler Magazine: П sued in N.H. after her first suit in Ohio was dismissed b/c the statute of limitations had run. She had no prior contact with N.H, but it was the only statute where the statute of limitations hadn’t run. The Court found that there were minimum contacts b/c the Δ sold 10,000 magazines in the state b/c Δ purposely availed itself of the protections and laws of NH. 
ii. World Wide Volkswagen v. Woodson: Court finds that a corporation must have purposely availed itself of a form in order to be subject to J/D there. Mere forseeability that a product could cause injury in a distant state is not sufficient to satisfy due process requirements. 
iii. Stream of Commerce: not clear whether simply placing a product into the stream of commerce is enough to satisfy the minimum contacts requirement of due process.

1. Asahi Metal v. Superior Court: All that is left of the original suit for a motorcycle injury is a claim by a Taiwanese tire tube maker against Asahi, a Japanese company. The court found that it is unfair for a foreign П to sue a foreign Δ in a US court when the forum state has no interest. All the justices ultimately agree that J/D is unfair in this case, but don’t agree as to why. 4 say need more than mere awareness, 4 say mere awareness enough but no J/D for other reasons, 1 says lack of fair play and substantial justice. 

2. Bellino v. Simon: П brought suit in LA against Δ Simon and Δ Smith for defamation. П  had tried to sell baseballs on ebay; Δs told potential buyer they were fakes. Court found LA had no J/D over Smith b/c he only spoke with the buyer once. J/D found over Simon, who made phone calls to the buyer in LA, and there were back and forth communications that went on. Court also found not unfair for Simon to defend in LA. 

· General J/D and State Long Arm Statutes

· General J/D allows Court to get J/D over Δ regardless of whether or not the case arose from a cause of action in that state. When there is general J/D, Δ can be sued for ANYTHING in the forum state. 

H. Substantial and Continuous Activity As Minimum Contacts
· For general J/D, need a higher standard of minimum contacts than specific J/D but doesn’t require that the cause of action have any connection to the forum state
a. Perkins v. Benguet Consolidated Mining Co: During the times the Philippines were occupied, only activities on the Philippine based mining company took place in Ohio, where the president of the company lived. He did business there, and had two secretaries. The court found this to be an easy case, and determined there was systematic and continuous activity in the state, and therefore general jurisdiction.
b. Fisher Governor Co. v. Superior Court: cause arose in Idaho, but the company had a manufacturer in California. Court said that it is not what they mean by systematic and continuous; sales is not enough; there needs to be a presence there. 

c. Helicopteros Nacionales de Columbia, S.A. v. Hall: Tried to determine if there was general jurisdiction by the fact that there was a presence of the company in the state. Court said that there was not enough for general jurisdiction. Buying stuff in a state is not enough to establish presence. Establishes for the first time the distinction between specific and general J/D and how min. contacts requirements differ. Dissent (Brennan) argues that Helicopteros purposeful availment of the benefits and obligations of Texas were sufficient to constitute min. contacts for J/D.
Jurisdiction Based on Power over Property

I. In Rem J/D – case where the ownership or title of the property is in question (i.e. estate proceedings)

· People have to be notified and you can publish notification if you do not know where people are

· People can make claims, and those you don’t are stuck

a. Traditional In Rem J/D: 

Traditionally needed the following for in rem J/D. 

i. Presence of tangible or intangible w/in the borders in the forum state

1. Harris v. Balk: debt is considered to be present in any state where the debtor travels – overruled by Shaffer.

2. Pennington v. Fourth Nat’l Bank: П obtained in rem J/D over Δ in NY by suing his bank account in NY. Court found that П only had power over the bank account; there was no personal J/D.
ii. Seizure of the property at the commencement of the proceedings

1. Pennoyer v. Neff: stated that you have to attach property before the litigation begins

iii. Opportunity of the owner to be heard
1. Tyler v. Judges of the Court of Registration: not necessary to notify all potential adverse claimants

b. Modern In Rem J/D

Int’l Shoe’s minimum contacts test governs the assertions of in rem J/D. Basically eliminates quasi in rem J/D. 

· can’t get control over property when its not what gave rise to the suit
· Quasi in Rem J/D based solely on the presence of property where no other contacts exist is unconstitutional

· The fact that you own property in a state is not enough for J/D when the suit doesn’t involve property
i. Shaffer v. Heitner: held that physical presence of property isn’t always enough; also need minimum contacts when the property isn’t the basis for the suit. The decision overturns the traditional approach to in rem J/D and makes it only appropriate where Δ purposely avails himself to the benefits of the forum state or where the cause of action is related to the forum state. 

Jurisdiction based on Physical Presence

J. Service of Process in the forum state is sufficient to establish personal jurisdiction even w/o minimum contacts

a. Burnham v. Superior Court: w/o a majority opinion but no dissents upheld the constitutionality of transient jurisdiction obtained by service of a nonresident temporarily within the state, even though the suit was unrelated to the Δ’s activities w/in the state. This ground for J/D may not suffice, according to some Justice’s opinions, if the Δ’s presence in the state was not intentional or voluntary (i.e. if he was in the state for purposes of a Court proceeding)

Jurisdiction based on consent

K. Consent Before the Fact

a. Express Consent

i. Can consent in a contract

ii. Can appoint an agent

b. Implied Consent

i. Driving through a state

ii. Doing business in state (i.e. corporation)

L. Consent after the fact

a. Actual Consent

i. Δ agrees to J/D and venue

ii. Δ doesn’t contest J/D or venue

b. Failure to Contest Properly

i. You need to make a specific motion to contest J/D (Rule 12b) or you can contest it in your answer

1. most states require a motion to contest J/D.

ii. failure to contest J/D is equivalent to waiving it 
M. Courts ALWAYS have J/D to determine J/D

a. Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinnee: consent may be implied by failing to submit to the jurisdiction of the court for matters of discovery. 
N. Forum Selection Clauses

a. Carnival Cruise Lines, Inc. v. Shute: П consented to be sued in a particular jurisdiction, and therefore the Court in a dif j/d wouldn’t entertain the suit. This is regarded as terrible decision, because if it was tried in Washington (where П lived), the state court probably could have found jurisdiction.
b. M/S Breman v. Zapata Off-Shore Co: contract said that all claims that arise from it are to be tried in London. Federal Court would not take the case. Basically said that consenting to suit in a forum which otherwise wouldn’t have jurisdiction is ok.
Challenging Personal Jurisdiction

O.  Federal Courts: 
a. Rule 12b motion or contest J/D in the answer
b. If you lose J/D issue and the case proceeds, can argue the merits and raise the J/D issue on appeal later on
P. State Courts: 
a. Go to that state and fight jurisdiction ( Need to know the state law
i. Go in and say that there is no jurisdiction. In some states, you MUST go in and challenge jurisdiction. If you do anything else, it’s treated as a waiver in those states that requires a special appearance. 
ii. See if the state follows Rule 12(b)
b. Do nothing
i. Result will be default judgment against you ( don’t do this if you have property in that state. Would need to bring judgment to a state where there is jurisdiction over the person to enforce it. When action to enforce is brought, person is bound on the merits, but can say the first case is void because the court never had proper jurisdiction. Big risk- if the first Ct. had jurisdiction, can’t argue it on the merits and the judgment will be enforced.
Q. Motion to Dismiss for Lack of J/D
i. it is decided by the judge in a vast majority of cases – will look at the evidence to determine contacts
SUBJECT MATTER JURISDICTION 

· Can THIS type of case be taken by THIS court.

A. General Overview

A. Federal courts have LIMITED J/D

B. Unless there is exclusive J/D (i.e. patents), there is concurrent jurisdiction with the state courts. 

C. SM J/D can not be waived ( it is so important that it is the duty of the court to raise the issue at any point from trial court to highest appeal

D. If П brings the case in state, Δ can remove it to the federal court IF the federal court will have J/D ( can not do so if the case is brought in his home state if it is diversity j/d case
E. Once a case is finalized and all the appeals are taken, there is no collateral attack, except in some very rare cases

B. Power of State Courts

· State courts can generally take any case that is not reserved exclusively for the federal courts under the supremacy clause 

A. Lacks v. Lacks: ugly divorce case, and ultimately all appeals are exhausted. Two years later, the wife (Δ) moved to vacate the judgment on the grounds that there had not been subject matter jurisdiction. Court found that in state cases residency requirements go to the merits of the case and do not involve the issues of SM J/D. 

C. Power of Federal Courts

   Two Major Ways to Get Federal J/D



1. Diversity of Citizenship

· Amount in Controversy MUST BE >$75,000




2. Federal Question

· Court may not entertain a case because of the substantive requirement of a particular type of claim (i.e. if person did not live in a certain place for enough time, then the court WONT entertain the claim, not that it CANT)
· Court always has the power to determine whether it has J/D. П must have a statement as to the J/D of the court in the complaint under Federal Rule 8(a)
A. DIVERSITY OF CITIZENSHIP § 1332
i. Generally
1. Power given to federal courts under 28 U.S.C. § 1332
2. Complete diversity: All Пs must be from a different state than all Δs
3. amount in controversy must be greater than $75,000
ii. Determining Citizenship
1. U.S. Citizens: 

a. Citizenship is determined by the domicile of the person at the time that the suit is brought
b. Domicile is determined by a person’s place of residence where the person intends to return. 

c. Mas v. Perry: citizenship determined on the basis of domicile. Δ argues on appeal there is no SM J/D b/c he is from LA and so are Пs; Пs were renting a house in LA, but were students; wife was from Mississippi, husband from abroad, and court found their domicile to be Mississippi. Might have been different if the issue had come up at T/C, but court didn’t want to throw the whole case out and stretched things a bit. To change domicile, need to intend to remain in a new state
2. Corporations § 1332

a. Used to be considered as a citizen where it was incorporated ( this was thought to be very unfair. 

b. Now they are considered to be a citizen of where they are incorporated, and ALSO where the principal place of business is. 

c. Principal place of business can only be 1 place: 

i. One possibility is the nerve center – where the decisions are made

ii. Another is where the work is done (where manufacturing is done)

iii. Generally, it is up to the court to decide, but the nerve center test is generally used ( there is NO definitive S.C. case on the issue

3. Partnership

a. It is a citizen where each individual partner is located.

b. Need to treat everyone as individuals 

4. Methods to Create/Destroy Diversity
5. Tell П to move ( the crucial date for determining diversity is the date the case is filed

6. § 1359: can’t create diversity of citizenship by fraudulent means ( i.e. can’t assign your claim to someone else just to get diversity 

7. To destroy diversity, can add someone who is not diverse (i.e. Volkswagen)

8. can’t use fictional Δs or nominal parties to destroy diversity. 

9. Ross v. Giametti: П tried to name other Δs in order to destroy diversity citizenship ( other Δs were dismissed as being nominal, and Δ was able to remove the case to federal court. 

iii. П can bring two cases; one in fed. ct. against diverse parties, and one in state court against non-diverse parties 

B. Amount in Controversy

· needs to be in excess of $75,000

i. Aggregation

1.  П can aggregate all the claims that he may have against Δ

2. except in rare cases, Пs can’t going together against Δ (i.e. if two Пs each have a $45,000 against a Δ, they do not meet the amount in controversy)

3. each П must have enough against each Δ

4. A.F.A. Tours v. Whitchurch: Dist. Ct. dismissed П’s claim on the grounds that it would not be possible for П to prove damages amounting to more than the amount in controversy ($50,000 at the time). Ct. of Appeals reversed and remanded on the grounds that П was not able to make an evidentiary showing that it could meet the amount in controversy. 

C. FEDERAL QUESTION JURISDICTION  § 1331

i. § 1331: the district courts shall have original jurisdiction of all civil actions arising under the Constitution, law, or treaties of the United States
ii. if П brings a case under federal law in state court, Δ has the right to remove it to federal court, regardless of diversity
iii. Illustrative Cases
1. Osborn v. Bank of U.S: Congress gave the bank the right to sue or be sued in federal court – didn’t matter what the case was.  It was a broad interpretation of “arising under” – anything that had an ingredient of federal law was found to be “arising under”
2. Louisville & Nashville R. Co. v. Mottley: The Supreme Court never even dealt with the breach of contract issue b/c it determined that the lower courts had no SMJ. There was no diversity of citizenship, and no federal question b/c the federal claim would have to be the source of П’s complaint, which in this case it was not.
· Need to look to underlying reality to see what the case is really about

3. Bright v. Bechtel Petroleum: П brought suit against Δ, his employer, in state court alleging Δ has breached his employment contract by paying him less than the contract required b/c he withheld state and federal income taxes. Δ removed to federal court b/c П had really pleaded a challenge to the employer’s compliance w/federal law. 9th cir. agreed.

4. T.B. Harms v. Eliscu: issue is over ownership of federal copyrights stemming from contracts among the parties (contract dispute); not a case of interpreting copyright laws or determining if there is an infringement. Therefore, NO federal question jurisdiction. 

5. Smith v. Kansas City Title Co: П sues the Δ (a corporation in which he held stock) to stop it from purchasing bonds issued by federal land banks. П argued that under state law the Δ was forbidden to invest in bonds that were not legally issued. Issue was whether the bond were validly issued under federal law, and Sup. Ct. held that there was federal question j/d. 
a. seems inconsistent w/other cases, except that it does deal with the operations of the fed. gov’t.
b. but see Moore
6. Moore v. Chesapeake & Ohio Ry, Co: П brought an action under a state act, П argued that it also had to do with the failure of employer to comply w/federal law. Supreme Court said no fed. question jurisdiction( contradicts Kansas City Title
iv. Why have statutes if we have § 1331?

1. at first, had an amount in controversy requirement that was the same as those in diversity cases, and historically § 1331 was very limited, which made additional statutes needed
a. When the amount of controversy was taken away as a requirement for § 1331, the other statutes never disappeared
2. Need a special statute to bring certain cases in general
v. § 1338(a): the district courts shall have original jurisdiction of any civil action arising under any Act of Congress relating to patents, plant variety production, copyrights, and trademarks. Such jurisdiction shall be exclusive of the courts of the state in patent, plant variety protection and copyright cases. 
1. HYPO: suppose П brings suit for breach of contract against Δ, and Δ says that there is no breach of contract b/c he has a valid patent. Validity of patent comes up as a defense. Why is this different than Mottley? It is a PATENT case – has to be brought in the federal court. Patents have a national scope, and want them to be decided by federal court. In this case, the Court followed Mottley; even though patent issue comes up as a defense, it is still a defense. § 1338 (1) doesn’t allow patent issue to go to court just b/c it is a defense.
vi. When should fed court dismiss a claim arising under fed law?

1. A fed court must dismiss a claim arising under federal law for want of subject-matter jurisdiction if the claim is “so attenuated and unsubstantial as to be absolutely devoid of merit.” It similarly must dismiss for want of jurisdiction if the claim clearly is foreclosed by prior decisions of the Supreme Court
vii. Merrell Dow Pharm. v. Thompson: suit based on the drug Benedictin and theory of negligence. Δ said no negligence. П argued that the submission of the drug was in violation of the FEDERAL drug act. The case was brought as a state-court product liability suit, but had a federal law ingredient. Δ wanted to remove to federal court and used Kansas City Title for support. Sup. Ct. found NO federal jurisdiction; an individual can’t sue based on a violation of the Fed. Drug Act, and the case doesn’t arise out of a federal question – depends on whether Congress wanted to allow a federal remedy. Dissent argued that when a federal law is at issue, there ought to be federal jurisdiction. Points to the fact that Congress has never said just b/c there is no remedy doesn’t mean that the case doesn’t arise out of federal law.
D. SUPPLEMENTAL JURISDICTION

i. Pendant jurisdiction: If П sues Δ and has two claims, one which arises under state law and one out of federal, both can be brought in the same lawsuit.
1. not fair for Δ to have to defend twice
ii. Federal Rule 18: under this, П may join all the claims he has against Δ in one action
1. an unrelated state case can’t be brought under the same case as the federal one…need to be factually related
iii. Ancillary jurisdiction: П or a Δ injects a claim lacking an independent basis for jurisdiction by way of a counterclaim, cross-claim, or third-party complaint ( the court will still have jurisdiction over this type of case even if Δ is suing a 3rd party that would normally destroy jurisdiction. If Δ is counterclaiming, the case can still be brought in the same court, even if Δ on his own wouldn’t have jurisdiction 
iv. Illustrative cases

1. United Mine Workers v. Gibb: П brings a case under both federal and state labor law saying he lost his job unfairly. Court initially allowed the cases to be brought together b/c they were based on the same set of facts. Court found the cause under the federal act didn’t apply. Didn’t have to dismiss the state claim – once a court properly has jurisdiction, it doesn’t lose it by subsequent events...just b/c a federal claim is dismissed, the Court doesn’t have to dismiss the state claim.
2. Aldinger v Howard: Sup. Ct. refused to apply pendant jurisdiction to an additional party w/respect to whom no independent basis of federal jurisdiction existed ( П had to sue on party in federal court and the other in state court (one of the parties was a county, which was not subject to the federal statute the suit was brought under)
3. Finley v. United States: plane crashed in San Diego; claim that it was the fault of the FAA for being negligent in its maintenance of the runway lights, etc.; case brought against the US in federal court. Suit also brought against the City of San Diego and public utility company in a state negligence case. Sup. Ct. said that even though it was the same case, the two can’t be brought together.  
· In response to this, § 1367 was drafted ( Finley would have been able to join the parties in one suit today
v. § 1367: Supplemental jurisdiction

(a) district courts have supplemental jurisdiction over all other claims that are so related to claims in the action w/in such original jurisdiction that they form part of the same case or controversy under Article III of the U.S. Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention or interventional of additional party ( deals w/ a single П suing a single Δ with a federal claim and a state claim ( basically codified what was already known

(b) still need complete diversity if it is brought as a diversity case

(c) Dist. Court can decline to exercise supplemental jurisdiction over a claim under subsection (a) if 

         (1) the claim raises a novel or complex issue of State law
         (2) the claim substantially predominates over the claim or 

 claims which the district court has original jurisdiction

        ( the nonfederal claim predominates 

                                             (3) the district court has dismissed all claims over which it 

              has original jurisdiction 

         (4) exceptional circumstances where there are other 

               compelling reasons for declining jurisdiction 

(d) gives plaintiff time to bring the case in state court even if the 

     statute of limitations has already run

vi. Executive Software v. U.S. Dist. Ct (ex. of 1367(c)): П brought 2 federal claims and 3 state claims; court sent it back to state court w/o a reason – argument that it didn’t follow 1367 (c) b/c there was no reason given for sending it back to state court. Dissent said it was a badly crafted statute and that is not what they meant
vii. Suppose П (Iowa) sues Δ1 (Nebraska) for $8l,000 and Δ2(Neb) for $20,000. Prior to 1367, Δ2 would have to be dropped for lack of amount of controversy. 1367 doesn’t directly address if you can bring the claim against both, but some courts have held that it is ok to if the case arises out of the same nucleus of facts
E. Class Actions
i. Diversity
· You look at representative (’s and (’s to determine diversity, not all the members in the class.
· This allows you to carefully pick representative (’s to get diversity.
ii. Amount in Controversy

· Originally, some courts allowed class actions to join the claims of all the members to get the amount in controversy and some courts said that each representative ( had to have the amount in controversy.
· In Zahn the USSC said that every person in the class had to have a claim >$75,000, not just the representative (’s, and you couldn’t join claims.
· §1367 overruled Zahn.
· Courts of Appeals have gone both ways, some courts say that if named (’s have >$75,000, that is ok under §1367 and other courts say that §1367 shows that congress didn’t want to overrule Zahn.
· This issue went to the USSC in Free v. Abbott Laboratories, where they affirmed a 7th circuit decision 4-4 that Zahn was overruled by §1367.

· This is still a big issue.
D. REMOVAL

A. When can a case brought in state court be removed to federal court?
i. Diversity of citizenship: П sues Δ, and it exceeds the amount in controversy, but he brings the case in state court. State court has jurisdiction, and it can remain there. Δ can remove the case to federal court, as long as no defendant is from the state where the case is brought
ii. Federal Question: if it arise that П could have brought the case in federal court but chose not to do so, then Δ can remove it. Can’t remove it on the basis of federal defense – need to look at П’s case and see if it could have been brought in federal court on a federal claim
iii. П can’t remove on the basis of a counterclaim ( only a Δ can remove. 
B. Additional points

i. Removal can always be defeated by adding someone who is not diverse
ii. easier to remove for federal question issues than diversity
iii. There are removal statutes that apply across the board generally, and some specific statutes that prohibit it in some instances
iv. After removal takes place and П wants to get back to state court, could add or drop a party to affect diversity, or change the amount in controversy, but once the federal court has the case, manipulations after the fact won’t destroy diversity
1. courts do not like to remand if there has been manipulation
v. П can sue for less the amount in controversy to avoid going to federal court 
C. Interplay between 1367 & 1441: 
i. П is bringing an action w/two related claims; one state, one federal. Under 1367, they can be treated as a single can and removed. Under 1367(c), court can remand the state claim. Same is true for removal cases; treated like a 1367 case and the state part can be sent down. 
ii. What if П files 3 claims in state court: federal claim, related state claim, and entirely unrelated state claim
1. under 1441(c),  can transfer all the claims up to the federal court, including the non-related claim
a. still need complete diversity in order to bring the case up to the federal court if it is being removed on the grounds of diversity of citizenship
b. Federal question: the entire case should be allowed to be removed, including the entirely unrelated state  claim, and then the court can remand matters in which federal law doesn’t predominate
· 1441(c) only deals with the unrelated state claim; can’t send back the related state claim under this – needs to be sent back under 1367(c) if it applies
E. Challenges to SMJ
· from trial through appeal, any party can raise the issue that there is no SMJ ( court also has the duty to raise it

· Court has jurisdiction to determine whether it has jurisdiction, and can issue certain orders that are valid (i.e. discovery)

A. United States v. United Mine Workers: Dist. Ct. issued a temporary restraining order to prevent a strike while the case was being determined for jurisdiction, and it was upheld on appeal as a valid order
B. Collateral attack: trying to attack SMJ after the case is totally completed and judgment is final. Once a case has been decided and completed, the general rule is that it can’t be attacked. 
i. very rarely, an original case won’t be honored if the parties went to a federal court rather than a special one (i.e. bankruptcy, which Sup. Ct. found so special that it wouldn’t honor the original case)
NOTICE

A. Rule 4
a. Rule 4 (a) : The summons shall include the court and the parties and the time within which the Δ must appear and defend. If the Δ does not show, a default judgment is rendered.
b. Rule 4(b): Summons shall be issued to each Δ if there are multiple Δs. 

c. Rule 4 (c): Service of complaint
i. (1) : A Δ is given notice that an action has been brought against him by the service of process which includes both the complaint as well as the summons.
ii. (2) : Service may be effected by any non-party that is at least 18 years old and is not a party 
d. Rule 4(d): Waiver of Service: Allows Plaintiff to mail notification of the action to the defendant and request D’s waiver of formal service. Two incentives for D (1) if waived, D has 60 days to answer instead of usual 20 (2) if not waived, D must bear cost of normal service

i. Rule 4 (d) (1)- A defendant who waives service, does not waive the right to contest jurisdiction, or anything else. He just waives service. 

ii. 4 (d) (2) – Defendant has a duty to avoid unnecessary costs of personal service: The notice and request:

1. (2) (a ): Must be in writing and addressed directly to the defendant

2. (2) (b) : Must use 1st class mail or some other equivalent means

3. (2) (c) : Must include a copy of the complaint

4. (2) (d) : Shall inform the D of the consequences of not waiving service

5. (2) (e) : Shall state the date on which the request is sent

6. (2) (f) : Must allow at least 30 days to respond

7. (2 ) (g) : Must attach an extra copy, and prepaid means to respond.

iii. Waiver by Corporations: Rule 4 (d) (2) (a): Waiver must be sent directly the person from whom waiver is sought within the company, a specific agent of the company
e. Rule 4(e): Service Upon Individuals 

i. 4(e)(1): can give notice the same way as the state in which the court sits or the same way in the state where process is served

ii. 4(e)(2): personal service under certain situations 

1. Personal service- serve anywhere in the forum state

2. Substituted service- can leave a copy of the summons and the complaint at the individual’s dwelling house or abode, with some person of suitable age and discretion then residing therein. 

a. can’t leave it with a babysitter or someone who is just visiting
3. Serve D’s agent: can deliver summons and complaint to an agent  authorized by appointment or by law to receive summons

a. for example, a non resident motorist statute

f. Rule 4(f): service upon individuals outside the country

g. Rule 4(g): service upon infants and incompetent persons: served in accordance with state rules

h. Rule 4(h): service upon corporations: Notice can be delivered to an officer, a manager, general agent, or someone appointed for service of process (for corporations). Can ask someone if they are authorized to take service of process – if they say yes, you can serve them.

i. Suppose you try to serve the president of a company, and the secretary won’t let you in. Courts have often upheld the service on someone who is responsible and is expected to pass it on.  

i. Rule 4(k): Territorial Limits of Effective Service

i. (k)(1)(a): Service is effective to establish J/D over Δ throughout the state where the court sits. 

ii. (k)(1)(b): may serve someone outside of the state if it is within 100 miles of the courthouse where you want to sue them…this only applies to parties joined under Rule 14 (third parties) and Rule 19 (joinder), not to the original Δ. 

iii. (k)(2): service is effective to establish PJ over Δ not subject to the J/D otherwise

j. Rule 4(m): Time Limit for Service
i. P has 120 days from filing to serve
ii. D has 20 days to answer

iii. If P offers waiver, and D accepts, D has 60 days to answer
B. Requirements of Notice

a. Must have jurisdiction.
b. Notice must be provided for in a statute, rule, and be constitutional.
c. Improper service not same as lack of PJ. 
d. A balance or practicality and reasonableness—Mullane. 
i. “[A]…requirement is notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.”
e. Individuals

i. Personal service by someone not party to suit, or
ii. Leaving at permanent home, or
iii. Leaving with agent appointed by plaintiff; be wary of state statutes that ‘infer’ an agent as they probably violate 5th.
f. Publication

i. Generally not okay—if you know where the person lives, you must serve it to them.
1. McDonald v. Mabee: publication insufficient because Δ had left the state permanently – probably would have been ok if they left the notice with the family still at home.
ii. Unknown address/Beneficiaries (for a trust, e.g.), publication acceptable. See Mullane
g. Property

i. Posting a notice on someone’s property is not enough—another means must be found.—Walker v. City of Hutchinson and Schroeder. 
ii. In apartments, you have to balance if the notice is likely to be torn down. 
h. Companies—Rule 4(h).
i. You serve an officer of the company—pragmatic, courts are flexible.
i. Other cases:

i. Tulsa Professional services v. Pope: Supreme Court ruled that is ok to publish if you don’t know about someone, but not ok if you do (this case was a collection agency who wasn’t notified about an estate except for publication, and made their claim to late). 
ii. Dusenberry v. United States: П argued that he never got notice of proceedings that the gov’t was going to take money they found in his home (gov’t can take any money if it relates to drugs). Gov’t sent certified letter to him at prison, but there is no proof that is got to him. 
1. Supreme Court found 5-4 that it was good enough that someone else signed for it (by the time that this case was decided, gov’t had rule that you now need signature of prisoner)
2. Dissent: it’s not like they didn’t know where he was, and there was no evidence how mail goes from the mail room to the person, and there should be. 
iii. Rovinski v. Rowe: service brought under statute for non-resident in Michigan, Δ argued he was a Michigan resident and service was invalid. He was then served as a Michigan resident, and Δ argued that he lived in Minnesota.
C. Service and the statute of limitations
a. some states have where it starts at the filing of the complaint

b. handful of jurisdictions the time does not stop until the date of service ( even though a complaint is filed, statute of limitations continues to run until defendant is served in those jurisdictions. 

c. Rule 4(m) – need to make service within 120 days of filing the complaint. – there is flexibility and can ask the court for an extension of time, rather than having to file a new case. 

d. Some states having saving provision: if you attempt service and fail, then the actual service made later after the statute of limitations has run out, it is said to go back to the time of the initial time of service

D. Immunity from Process

a. Immunity is granted for those who enter a state for the purposes of the system—lawyers, people on special appearance. May be subject to service if you arrive early and stay later for purposes of visiting or vacation
b. If you enter voluntarily for any other reason, you can be served:
i. State ex. rel. Sivinsky v. Duffield: Man entered state and was arrested for bad driving, while there was served for civil suit, was upheld. “A person confined in jail…is subject to service of a civil process irrespective of residence at least if he was voluntarily in the jurisdiction at the time of arrest and confinement.”

c. Fraudulent service—being induced to enter a jurisdiction fraudulently invalidates service—Wyman v. Newhouse
i. Can do what was done in Tickle v. Barton – go to court that purports to have jurisdiction and tell them to throw it out for fraudulent service

VENUE

· Need this in addition to PJ and SMJ

· PJ refers to the state; venue to the district

· Jurisdiction involves the power of the court to decide a case (SMJ) and to exercise its power over a particular Δ or piece of property (PJ). Venue involves the proper place to bring the action.

· Venue can be waived by Δ

A. Venue in state courts:

a. Proper venue is state courts is determined exclusively by state statutes
b. Examples:

i. Where the subject of action or part thereof is situated

ii. Where the cause of action arose

iii. Where Δ resides, is doing business, or may be found

iv. Where П resides, is doing business

B. Venue in federal courts 

a. § 1391: Venue generally

i. 1391(a)(1), (b)(1) Δ’s residence: venue is proper in a judicial district where any Δ resides, if all Δs reside in the same state, whether federal SMJ is based on diversity or a federal question

1. ex: bring suit against someone in NY, which has 4 federal courts. Venue depends on the judicial district. If person lives in Buffalo, must bring it in the western district.

2. If you are suing a bunch of Δs who live in New York but different districts, you can sue in any district in which one of the Δs resides

3. Judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or where there is substantial part of the property that is the subject of the action is situation
4. In addition:

a. If J/D is based solely on diversity, a judicial district in which any Δ is subject to PJ at the time the action is commenced, if there is no district in which the action may otherwise be brought. 

b. If J/D is not founded solely on diversity, then a judicial district in which any Δ may be found, if there is no district in which the action may otherwise be brought. 

ii. 1391(c): Corporations – a corp. is deemed to be a resident in any judicial district in which is it subject to PJ at the time the action is commenced
iii. 1391(d): Aliens – an alien may be sued in any district
C. Transfer in federal courts

a. If there is PJ and SMJ, there may be choices as to what venue to bring the case in. May be sued in one venue (i.e. Western District in state A) but argue that all the witnesses are in another venue (Eastern Dist. in state B) 

b. § 1404(a): for the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought
i. look at convenience to the parties and the witnesses

ii. transfer can be made at the request of П or Δ ( П might decide it wants to go elsewhere b/c of a new witness, but more likely b/c of a counterclaim brought by Δ. 

iii. Hoffman v. Blaski: suit can only be transferred to a district where П could have brought the suit originally
iv. 1406(a): if a case is brought in the wrong venue, the court can either dismiss the case, or if it is in the interest of justice, transfer the case 
1. it would transfer in the interest of justice if the case was brought in the wrong forum, and if it is dismissed the П wouldn’t be able to bring the case again b/c the statute of limitations had run…in this instance, the law would also transfer. 
v. Goldlawr Inc. v. Heiman: case brought where there was no PJ or venue. Court found that since the case had been filed in time it could transfer even though it had no PJ over Δ

c. Transfer of Law: can’t transfer to try to get a better law…the court where venue is transferred to is required to apply the law that would have been applied in the original court. 
· While can’t move to get a different law, can try to manipulate things to get around the statute of limitations…can bring the case where the statute of limitations hasn’t run and then wait for it to be transferred to the proper court where the statute has run out already
D. Forum Non Conveniens

· Arguing there is a sense of unfairness in trying the case in the court where it is

a. Two ways to handle forum non conveniens

i. Dismiss the case and tell П to bring it somewhere else

ii. Court will abate the case for now & tell П to go file the case somewhere else – if for some reason П can’t get justice elsewhere, can come back and then the court will revive the case

b. Piper Aircraft Co. v. Reyno: airplane crash in Scotland. Пs want to bring the case in the U.S. b/c they think they will get better law. Δs ask for forum non conveniens. Court found that that Scotland has fair law, and the case  should be tried there. The fact that the law in the more convenient forum is less favorable to П usually has no significant weight. 
c. Islamic Republic of Iran v. Pahlavi: brought suit against the Shah of Iran who was staying in a NY hospital and served there & he also had a bank account in NY. T/C granted forum non conveniens, concluding that the parties had no connection w/ NY other than a claim the Shah had funds in a NY bank; upheld by the NY Court of Appeals. 
PLEADINGS

· Statements made by the parties to set up the case ( want Δ to know what he is being sued for 

A. History

a. At common law, П pleaded directly to the king, who would issue a writ for Δ to appear, and then King would determine who was right. Courts developed, and each claim then had its own very technical writ – pleading became an art and had to get every word right…one wrong word would get you tossed out of court

b. Courts of the United States developed a code system for pleadings rather than writs. All that was required was a statement of facts showing a cause of injury. Didn’t work well, b/c you couldn’t plead either conclusions of law or evidence; had to plead only the facts, and there were arguments over what was a fact. 

c. Gillispie v. Goodyear Service Stores: П alleged that the Δ trespassed, assault П by use of harsh language, caused her to be arrested and put in public jail, and caused humiliation and embarrassment. Court found the allegations to be insufficient b/c assault and trespass are legal conclusions, not facts, and there was no cause of action stated. Δ needs to know exactly what needs to be answered and what will come up at trial. 

THE COMPLAINT
B. Pleadings under Rule 8(a)

a. Requirements:
i.  short, plain statement of a claim showing a right to relief
ii. prayer for relief
b. Changes it made:

i. Short, plain statement (not facts)

ii. Entitled to relief (not cause of action)

iii. Harder to determine if claim is frivolous for purposes of summary judgment

iv. Δ doesn’t get specific facts

c. Cases: 
i. Swierkiewicz v. Sorema: just b/c you need to prove certain facts doesn’t mean that you need to plead all of them…only need a short, plain statement
ii. Bautista v. Los Angeles County: group of people terminated; some rehired, some not. Complaint alleged that they were discriminated against b/c they were Hispanic, elderly, and/or Native American, and other people were hired and they weren’t. Thrown out by the T/C. On appeal, 1 judge found it is insufficient and EACH PERSON should have said “I applied for the job, I didn’t get the job, and I didn’t get the job b/c I was discriminated against.” Another judge said the complaint is ok (he was right). Third judge said the complaint wasn’t ok, but trial judge failed to tell the lawyers how to plead correctly and send it back 

iii. Lodge 743 v. United Aircraft: defendant motion for more definite statement ( Court said they could get it, but first the plaintiff could get discovery in order to be able to give a more definite statement
iv. Webb v. Webb: Court held that П did not need to specify Δ’s exact act of negligence b/c it was sufficient under Form 9. 

v. Dioguardi v. Durning: complaint must state just enough facts to sufficiently notify Δ of the claims against him to allow him to begin preparing a defense

C. Rule 12(e): Motion for a more definite statement

a. If pleading is so vague or ambiguous that a party can not reasonably be required to frame a responsive pleading, the party may move for a more definite statement before interposing a responsive pleading. 

D. Pleading the Right to Relief
a. Rule 8(a)(2): need to show pleader is entitled to relief

b. Garcia v. Hilton Hotels: complaint sufficiently pleads a right to relief when it states enough facts to show that the essential elements of the claim could be proven at trial

i. Some of the essential elements can be implied from the facts given (i.e. this was a defamation case; inferable that there was publication)

E. Pleading Special Matters (Rule 9)

a. Rule 9 (b): need to plead circumstances constituting fraud or mistake with particularity. 

i. Denny v. Carey: motion to dismiss b/c allegations of fraud were not stated with particularity. Court allows a somewhat general statement and says that the rule requires only slightly more notice
ii. Denny v. Barber: goes the other way from Carey and says that П needs to be specific as to what happened
F. Alternative and Inconsistent Allegations
a. Rule 8(e)(2): A party may set forth two or more statements of a claim or defense alternately or hypothetically, either in one court or defense or separate counts or defenses. 
b. Hypo: A person is struck by an auto and dies. Suit is brought by executor against Δ who struck decedent. Not clear whether or not decedent died from injuries resulting from the accident or an independent heart attack. If heart attack direct result from accident, have a wrongful death claim. If heart attack had nothing to do w/accident, can still have suit against Δ for pain, suffering, and hospital bills. Can bring case saying not sure whether he died from the accident or not.
G. Pleading Damages
a. Rule 9(g): When items of special damage are claimed, they shall be specifically stated. 
· Special damages are those which don’t naturally flow from the event that caused the harm. 
b. Ziervogel v. Royal Packers Co: П brought suit for injuries from accident between her and Δ’s employee. At trial, П’s doctor testifies that her blood pressure went up from the accident and she’ll need treatment for the rest of her life. Δ argues that it can’t be proven b/c it wasn’t pleaded and relates to special damages & court agrees. 
c. Ephrem v. Phillips: П alleged in pleadings that she was only “painfully, seriously, and permanently injured” but was allowed to collect damages for a required abortion. 
H. Prayer for Relief (ad damnum clause)

· Little function except for in default cases
a. Rule 54(c): A judgment by default shall not be different in kind from or exceed in amount that prayed for in the demand for judgment. Except as to a party against whom a judgment is entered by default, every final judgment should grant the relief to which the party in whose favor it is rendered is entitled, even if the party has not demanded such relief in the party’s pleadings. 
b. Default judgments

i. When Δ defaults, П cannot get more damages than asked for in his prayer for relief. 
1. П still needs to prove damages
2. П may get less than pleaded
3. idea is that Δ shouldn’t pay more than he thought he’d have to if he didn’t show up for court
c. Juries

i. When there is a jury trial, П may be awarded more or less than pleaded, and is able to collect whatever is awarded as damages as long as they were reasonably proved
ii. Bail v. Cunningham Brothers, Inc: П  awarded more than he pleaded. П had pleaded for $100,000 and during the trial asked to amend it to $250,000 which was denied by judge. Awarded $150,000; Δ appeals b/c the judge had denied the change and said that they would have tried the case differently if they knew it was $150,000 at stake. Court found that it didn’t matter and П could recover what was awarded by the jury. 
· Many states have abolished the ad damnum clause – discovery will be used to determine damages and the clause is worthless in trial b/c the П can get any amount.
· People argue that having an ad damnum clause is prejudicial to Δ with b/c pleadings are public documents and are published in the media. 
· This is especially true in medical malpractice cases.
Responding to the Complaint – Rule 12
I. Time Permitted for a Response 
a. Rule 12(a): unless provided differently, Δ shall respond
i. within 20 days after being served

ii. if service was waived, within 60 days after the request for waiver was sent, or within 90 days after that date if the Δ is outside the U.S.
J. Motion to Dismiss – 12(b) – (prior to answer)

1. lack of SMJ
2. Lack of PJ 
3. Improper Venue 
4. insufficient process 
5. Insufficient service of process
6. Failure to state a claim on which relief be granted
D ( A + B+ C ≠ R

7. Failure to join a party under Rule 19
· If you make a 12(b) challenge, you must bring up everything under 12(b) that you want to claim, and if it is not brought up, those that are waiveable are waived (i.e. PJ, process, venue). If you raise no 12(b) motion at all, they can be raised in the answer
· SMJ and motion to dismiss for failure to state a claim are never waived; they can be raised at any point during the trial
H. Denials

a. deny an element of the complaint (i.e. not A or not B)
b. If Δ doesn’t say anything about certain allegations, they are admitted
c. Specific Denials: Δ should  go through the complaint, admit those things that are true and deny those that are false
d. General Denials: deny everything in the complaint
i. Generally discouraged b/c they tend to defeat the purpose of pleading as a means of narrowing and focusing the issues in controversy – there is usually something that is true. 

ii. Zielinski v. Philadelphia Piers, Inc: Court found that Δ hadn’t denied properly ( didn’t admit the parts of the paragraph that were true, and therefore the whole denial was false 
I. Affirmative Defenses

a. even if A + B + C = R;  D + E+ F  = DEFENSE 
b. sometimes an element of the affirmative defense can help П
i. ex: A + B + C ≠ R, but A + B + C + D = R, and if Δ alleges D + E + F = defense, then he has just added the element D, and П’s complaint can withstand a motion to dismiss 
c. Ingrahm v. United States: suit brought against the U.S. for medical malpractice of a doctor working for the gov’t (state law applied). There was a cap on damages, which Δ didn’t plead. Jury awarded more then the cap; on appeal gov’t argued that the court should have limited the award to the cap. Court found that it was an affirmative defense and should have been pleaded
d. Taylor v. United States: Court found that a cap is not an affirmative defense
J. Motion for Judgment on the Pleadings – 12(c)

a. Can be made after the pleadings are finished by Δ to dismiss the complaint (but will usually use a 12(b)(6) motion to achieve this)

b. Used more by П to challenge an affirmative defense  or to ask for judgment on a complaint if an affirmative defense supports a claim
K. Motion to Strike – 12(f)

a. Used by Δ to strike a claim
b. Used by П to strike a defense
THE REPLY
L. Most J/D

a. In most J/D, П doesn’t have to reply to affirmative defenses
b. Courts will take D, E, F, as being denied or avoided
c. During discovery, Δ can send П a request to admit to determine if they admit D, E, F,
d. Rule 8(d) cuts off the pleadings at the answer and assumes denial or avoidance of D, E, F
M. Minority of J/D
a. a minority of courts require П to reply to affirmative defenses and cut the pleading off there
b. court can order a reply, but that is rare
AMENDMENTS – RULE 15
N. When pleadings can be amended

a. Generally
i. Rule 15(a)

1. any time before Δ gives answer 

2. If no responsive pleading is required, any time w/in 20 days after the initial pleading is served
ii. During trial: If the other side objects, court will make determination whether to allow an amended pleading. 

b. When it is in the interest of justice – need to petition the court to be able to amend the pleadings – court will generally grant it when it is the interest of justice … look to see if there is prejudice to the parties

c. To conform to the evidence – Rule 15(b)- when issues are not raised in the pleadings but raised during the trial and there are no objections, considered to be automatically part of an amended pleading

i. Best chance is to object and hope the evidence is not admitted…if the party doesn’t object the evidence will be admitted

d. Relation back – Rule 15(c)

O. Answering Amended Pleadings – Rule 15(a): a party shall plead in response to an amended pleading within the time remaining for response to the original pleading or within 10 days after service of the amended pleadings, whichever is longer

P. Amendments to conform to the evidence – Rule 15(b): a party conforms to the proof when an issue no pleaded is tried – there is implied consent. There is implied consent if there is no objection or if that party puts in evidence itself to counter the other evidence.

a. Moore v. Moore: child custody fight; father sues for custody. The outcome of the trial is that custody is given to the mother, along with child support, visitation rights, attorney’s fees, and separate maintenance. Father appealed on the basis that she hadn’t asked for anything and shouldn’t get any affirmative relief. Court looks at Rule 15(b) for implied consent

i. Child custody: issue of the case who was best for the child

ii. Child support: evidence was pleaded as to the financial needs of the child

iii. Visitation rights: no complaint 

iv. Attorney’s fees: can get them even w/o pleading for them. Evidence about them was admitted w/o objection

v. Separate maintenance: wife said her needs came into evidence and weren’t contested. Court found that this went to the issue of child support and that separate maintenance wasn’t tried. 

Q. Contradictory pleadings: in order to bring in something that changes an aspect of the case (i.e. admitted something and now want to deny it), two conditions must be met

a. No prejudice to the other party

b. Good faith – the amending party must be making the amendment in good faith

c. Beeck v. Aquaslide ‘N’ Dive Corp: Δ admitted to manufacturing a defective slide; later determines that it is not their slide and moves to withdraw their admission and enter a denial. П objected b/c the statute of limitations had run so he would be prejudiced based on the fact that he can’t sue the other party. If the amendment wasn’t allowed, the company would be liable for something that it didn’t do.  T/C found that this was done in good faith and it wasn’t clear at the time that the statute of limitations would bar another suit. Appellate court found that T/C judge didn’t abuse discretion
R. Relation Back Amendments – Rule 15(c): if П wants to amend the pleadings to make different allegations but the SOL has run, can only amend the pleadings if the amended pleadings came from the same transaction or cause of action as the original claim and the amendments can be related back to the original pleading
a. What if wrong Δ is named? Δ can only be changed when the correct Δ knew that he was the correct Δ
i. Before 120 days: Rule 15(c) says that if the correct Δ is notified (served) w/in 120 days (the time provided by Rule 4m) after filing the original suit than Δ can be changed w/o having to relate back.
ii. After 120 days: can only change the Δ if it can be proven that the correct Δ knew that they were supposed to be the one served w/in the amount of time that the П would have to serve the Δ originally.
iii. Mistake of  identity needed – allowed to change Δs under Rule 15(c) when there is a mistake of identity; does not apply when original Δs are John Does. If John Does are originally named, they can’t be changed to actual Δs after the SOL has run. 
1. Worthington v. Wilson: П named John Does rather than the correct Δs. Court didn’t allow them to change the John Does to the correct Δs after the SOL had run.
S. Supplemental Pleadings under 15(d): when you want to add things that didn’t exist at the time of the original pleadings. 
a. All supplemental pleadings are by the permission of the court
b. Useful to add things that so П doesn’t have to bring two claims, or can fix a defective complaint. 
T. Rule 11- Sanctions- allows the court to impose sanctions upon those who plead untruthful facts in order to deter this conduct
a. What Kind of Conduct Can Be Sanctioned? (Rule 11(b))
   (1) Rule 11(b)(1) – Claims made to harass people or cause unnecessary delay.

   (2) Rule 11(b)(2) – Claims that have no legal basis. 

   (3) Rule 11(b)(3) – Claims pleaded that have no evidentiary support (false statements)

   (4) Rule 11(b)(4) – Denials that are false

b. Safe Harbor Period (Rule 11(c)(1)(A)) – A motion to impose sanctions can only be made if the party being sanctioned does not correct his false statements w/in 21 days after being notified of the motion.

c. Court Can Impose Sanctions Itself (Rule 11(c)(1)(B)) – The court can enter an order forcing a party to prove why they did not violate Rule 11(b) upon its own initiative and it may impose sanctions on parties that do not prove they didn’t violate the rule.

d. Sanctions (Rule 11(c)(2)) – should be limited to what is necessary to deter such conduct, and such sanctions can be monetary or non-monetary. (Judicial Reprimand, Suspension)

i. Not Arbitrary – Rule 11(c)(2)(B) says that monetary sanctions can’t just be imposed arbitrarily, if they are going to be ordered, it can’t be done after dismissal or settlement by either party

e. Who Can Be Sanctioned?
i. Attorneys – attorneys can be sanctioned for violating any of the provisions of Rule 11(b) except when they justifiably relied upon information given by their clients after having done an inquiry reasonable under the circumstances.

ii. Firms – Rule 11(c)(1)(A) says that firms shall be held jointly responsible for violations committed by its lawyers.

iii. Clients – Clients can be sanctioned except when the sanctions are being imposed for claims that have no legal basis under Rule 11(b)(2). (Rule 11(c)(2)(A))
f. Hadges v. Yonkers Raceway Corp: issue of whether the lawyer had lied about the fact that his client hadn’t worked. Lawyer had relied on his client’s assertion that he hadn’t worked, which was not totally true. Said that his client had not told him that he had worked. Lawyer was sanctioned by T/C and reversed on appeal. 
JOINDER

A. Joinder of claims

a. Rule 18:  allows party to join all the claims that he has against another party as long as there is SMJ over all the claims

i. Diversity J/D: if diversity is the original basis for J/D, can bring aggregate all the claims and they can be brought as long as they aggregate to over the $75,000 requirement

ii. Federal Question: If the original basis of Federal J/D is Federal Question J/D, you will have pendent J/D over claims that arise out of the same transaction or occurrence, but if the claims are separate from the claim that had original Federal J/D, these claims must have independent SM J/D.
b. No compulsory joinder: П doesn’t have any obligation to bring all the claims he has against the Δ at the time of filing the original suit. However, the principles of res judicata apply so that you can’t split your claims and bring the separately if they all arise from the same cause of action. 

B. Joinder of counterclaims – Rule 13
a. Permissive Counterclaims – Rule 13(b): Δ can bring all claims that he has against П, even if it is unrelated, but it needs to have independent grounds for J/D if the parties are not diverse

b. Compulsory Counterclaims – Rule 13(a): If Δ’s claim against П arises out of the same claim as П’s claim against Δ, it is a compulsory counterclaim and must be brought as a counterclaim or it can’t be brought at all
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