I.
Introduction
Capron v. Van Noorden (US 1804) p.21



-Subject Matter Jurisdiction



-cannot be waived




-can be challenged at any time

-П, after losing case, claims no subj. matter juris.


-no diversity of citizenship


-no federal question


-reversed

Tickle v. Barton (WV 1956) p.22

-Personal Jurisdiction

-can be waived

-П claims lured into state to be served (WV football banquet)

-if party is present & served in a state, that state has personal jurisdiction


-plea in abatement



-argument over jurisdiction / procedural matters


-plea in bar



-matters of fact

Case v. State Farm (5th Cir. 1961) p.26

-Motion to Dismiss for Failure to State a Claim

-Demurrer = Motion to Dismiss for Failure to State a Claim



P: A + B + C = R



D: A + B + C ≠ R

-П claims breach of contract, but there was a clause in the contract 

  stating could be revoked at any time

Temple v. Synthes (US 1990) p. 29

-Joining Parties
-All parties whose rights can be affected by decision must be party   

  to suit – Indispensable parties

-П decides whom to sue

-Impleader


-if D is liable to P, E is liable to D



-respondeat superior


-May destroy diversity

-Federal Rule 19 (supp 60)


-Certain people should be joined



-if they aren’t yet joined or if joining them would destroy 

  diversity, court decides if indispensable

DiMichel v. South Buffalo Ry. Co. (NY 1992) p.32

-Discovery

-if directly admissible into evidence, discoverable


-П wants Δ’s surveillance tapes




-both parties have a right to tapes




-could be doctored, faked





-opposing party given opportunity to 





  authenticate


-if not to be used at trial, not discoverable


-notes not discoverable, only evidence


Alderman v. Baltimore & Ohio R. Co. (S.D.W.V. 1953) p.35

-Motion for Summary Judgment

-П injured on Δ train; Δ says П signed waiver absolving Δ; Δ’s 


  evidence undisputed


P: A + B + C = R


D: -A


-Δ enters affidavits of discovery



-if evidence one-sided, sum. judg. for Δ, no trial



-if П enters affidavits reflecting charge, goes to trial




-if goes to trial and no evidence, directed 




  verdict


-burden of proof on П



-burden of production




-amount of evidence a party must produce to get to 




  jury; a reasonable jury could find for П



-burden of persuasion




-amount of evidence needed to convince trier of fact





-preponderance of evidence





-sometimes clear and convincing evidence




-if 50/50, Δ wins


-works as a discovery device



-move for summary judgment



-present some evidence



-other side must prevent enough to refute




-first side sees what kind of case other party has

Alexander v. Kramer Bros. Freight Lines (2d Cir. 1959)  p.39

-Instruction

-Judge decides questions of law


-Jury decides questions of fact



-Judge instructs jury as to what is the law & how to apply it




-Counsel advise judge as to instructions



-Jury applies facts to the law


-If poor instruction, usually grounds for appeal: Federal 


  Rule 51


-if fails to give instruction requested by counsel, always 


  grounds for appeal

-Erroneous Instruction (instant case)


-Judge put burden of proof on Δ instead of П



-at this time, could have put it on either

Diniero v. United States Lines Co. (2d Cir. 1961)  p.41

-Verdicts

Attorneys move for a type of verdict


-General Verdict (majority)



-“we find for the П in the amount of $5000.)




-hard to appeal


-General Verdict with Interrogatories



-Judge gives specific questions for jury to answer in 



  deliberating



-Used when jury might be biased against a party


-Specific Verdict



-Judge asks specific questions of jury



-Based on their answers, judge determines verdict



-Used when many issues at hand – case is murky

-Ambiguous Interrogatory (Instant case)


-Was П injured on ship or before?  If on ship, was it caused by 


  required duties?


-Jury questions interrogatory, judge tells them to forget it

-Dynamite Charge (Allen, p. 45)


-urges those jurors holding out to go along with majority



-only used in some states

Texas Employers’ Ins. Ass’n v. Price (TX App. 1960) p. 46

-Deliberation

-jurors cannot introduce biased personal knowledge not introduced 


  at trial


-can introduce personal experience directly tied to facts, allowing 


  clarification


-juror affidavits show if added any personal evidence

-Jury Misconduct (Instant case)


-Juror introduces personal, biased knowledge of unions and hiring



-introduced own evidence

Lavender v. Kurn (US 1946) p. 49


-Directed Verdict and Judgment Notwithstanding Verdict


-if goes to trial and there’s no evidence on which a reasonable jury 



  could find for П, directed verdict



-if jury returns verdict and judge feels the case should not have 



  gone to the jury, jnov




-appellate court can decide case shouldn’t have gone to jury


-Instant case



-switch killed by head wound




-Federal Employers Liability Act (FELA) case





-jury found for П





-reversed b/c appellate court said shouldn’t have 





  gone to jury - lack of evidence (jnov)





-reversed b/c despite lack of evidence, judge wanted 





  П to recover, to set policy change re: treatment of 





  workers

Hicks v. United States (4th Cir. 1966)  p.54

-Appeal

-can only appeal final judgments (not orders for new trials, etc)


-usually appealed based on improper interpretation of law


-when overturning judicial verdict, standard for overturning based


  on facts is whether the judgment seems erroneous in light of the


  facts


-when overturning jury verdict, standard for overturning based on


  facts is whether a reasonable jury could find that way



-if the jury verdict seems clearly erroneous




-judge can order new trial





-doesn’t guarantee win for opposing party



-when erroneous application of facts, can overturn



-when question of credibility or other facts, cannot overturn


-Federal Rule 52


-judge can waive findings of fact

Des Moines Navigation & R. Co. v. Iowa Homestead (US 1887) p. 59

-Conclusiveness of Judgment

Final decision is binding


Full Faith and Credit Clause (Federal)



-every state must respect judgments of other states


-Jurisdiction over subject matter (Instant case)



-П says doesn’t have to follow court’s order b/c court



  didn’t have jurisdiction; decree holds, pending appeal



-Capron doesn’t apply because that was direct attack 



  (during appeal) on subject matter jurisdiction



-here, collateral attack (after final decision)

Fetter v. Beale (p. 58)




-П lost part of skull, recovered for damages




-conditioned worsened, П tried to recover more damages




-Final Settlement is Binding





-unless new evidence can be introduced which couldn’t





  have been known at time of trial

II.
Jurisdiction (Personal)

1. Court must have power over Δ (“Person” = corps., partnerships, etc)

-the terms of this have changed over the years

-14th Amendment critical (Due Process Clause)


-fairness to Δ (but fairness doesn’t always convey jurisdiction)

2. Δ must have notice

Jurisdiction based on five elements

1. Consent

a. Party doesn’t complain when served

b. Party has agent to accept service

2. Domicile

a.   Party lives or is incorporated in the state

3. Presumed Consent

a. Party enters state, flies over state, etc…

b. Party uses benefits of state, so subject to its laws

4. Presumed Presence

a. Business acts within state (corporations must register in state)

b. Partnerships (treated as a group of individuals)

5. Presence when Served

a.  Party is personally served while in the state 

A. Basic Development of Personal Jurisdiction

Pennoyer v. Neff (US 1877) p. 62



-pre-14th Amendment; set out basic foundations of personal juris.




-presence and citizenship





-allows people to be sued where they couldn’t previously





  be sued, because they have property in the state (in rem & 

  quasi in rem)

-П’s land seized, sold at auction to get money to pay original П


-A sues B, gets default judgment; sheriff enforces judgment, takes 

  B’s property, sells it at auction; П gets recovery amount, Δ gets 

  leftover

-says court didn’t have personal jurisdiction, Δ never served process


-court had power over land in state, but not over П (then Δ)



-no consent, no domicile, no presence when served


-served notice by publication in local paper


-didn’t put sheriff’s lien on land


-until seized, court doesn’t have power
Hess v. Palowski (US 1927) p. 71

-set rule of presumed consent (PA Δ in accident in Mass.)

International Shoe Co. v. Washington (US 1945) p. 75

-applied Pennoyer to corporations
-State of Washington tries to collect taxes from corp. b/c they have agents   

  doing business in WA (primary place of business in MO)

-Δ says solicitation of orders not conducting business


-presence of corps. had been based on conducting business in state

-set standards (competing, not reinforcing considerations)

1. Minimum Contacts

-allows constriction of jurisdiction

-protects state sovereignty

a.  general jurisdiction 

-activity must be continuous and systematic


-Δ can be sued in any action, no matter 

  where offense occurs





b.  specific jurisdiction 

-activity within state must give rise to the claim




-Δ can be sued in any action based on Δ’s 

activity, arising within forum state

-state normally wouldn’t have jurisdiction




2.   Fairness and Substantial Justice

-what is fair to Δ 


-allows expansion of jurisdiction

-even if fair to sue Δ in that state, Δ must have contact



-legislatures had to pass laws telling courts how to handle jurisdiction




-had to be Constitutional




-most permitted broad-ranging jurisdiction





-much more litigation






-some states passed laws to limit

B. Later Development of Personal Jurisdiction

Specific Jurisdiction now based on:


-convenience to Δ


-contact with state (based upon notions of state sovereignty)



-Justices still split over definition of minimum contact


-nature of the contact



-forseeability that a product may end up in a foreign state



-Δ must have availed self of benefits of that state




-if actions outside of state, but repercussions within





-no FOS, no contact = no jurisdiction





-FOS, when purposely availed can = jurisdiction

1.  Long-Arm Laws

-torts committed by Δ out of state


-can still sue b/c creation of instrumentality within the state 

  the actual tortuous act


-State doesn’t have to take all power over Δ to which it is entitled



-must be sure falls within statute



-can limit it within statutes, too


-must be constitutional (see Due Process, infra)


-Пs often try to bring cases because statutes of limitation have run out in 

  other fora
Gray v. American Radiator & Standard Sanitary Corp.   (Ill. 1961) p. 82



-contact based on forseeability




-Δ put product into the stream of commerce





-could forsee it ending up in another state



Green v. Advance Ross (p. 87)




-Δ Delaware corp. with headquarters in Ill.; breach of fiduciary 

  duty by former president in TX

-impact in Illinois, but c.o.a. had to arise out of behavior in Ill.

2.  Due Process (and Long-Arm Statutes)

-Constitutional Doctrine (9th Amendment)



-disharmony between general/specific jurisdiction & minimum 

  contacts from Int’l Shoe
-still hasn’t been fully resolved by Justices



-if tort occurs in state other than forum state, substantive laws from tort 

  state may apply (weak constitutional ties to this)



McGee v. International Life Ins. Co. (p. 91)


-П doesn’t have to have relationship with forum, but Δ does


-systematic and continuous ties (meets fairness standard)


-Full faith and credit can be denied by a state if the original state 

  didn’t have jurisdiction



Hanson v. Denckla (p. 93)

-deceased’s estate and trust in question

-minimum contacts and fairness case

-both FL court and DE court say they have jurisdiction


-no full faith and credit


-goes to Supreme Court to decide



Empire Abrasive (p. 95)

-due process forbids jurisdiction that would encroach on a 

  sovereign sister state


BUT


-Δ’s rights protected by 14th Amend., not states’ rights

World-Wide Volkswagen Corp. v. Woodson (US 1980)  p. 97


-П buys car in NY, in accident in OK


-Δ has no activity in OK



-П’s argue forseeability (Gray standard)



-court says not good enough link b/tw forum state and Δ




-needed conduct availing self of forum state



-minimum contact and fairness


Kulko v. Superior Court (p. 109)

-child support case (non-commercial)


-Δ made purposeful tie to CA by buying ticket for his 

  daughter


-court says Δ’s contact argument irrelevant



-could forsee that a case re: the kids would be 



  brought in CA

Burger King Corp. v. Rudzewicz (US 1985)  p. 111

-П in FL; Δ in Mich.

-Δ purposely availed self of benefits in FL (training, continuous 

  obligations)


-could predict case would be brought in FL

-Contract said FL laws apply


-doesn’t always hold (must look at terms of contract)

Asahi Metal Industry Co. v. Superior Court (US 1987)  p. 121

-П sues Taiwan Δ1 in CA; Taiwan Δ impleads Japan Δ; П settle with Δ1

-foreign Δ1 suing foreign Δ2 in CA for contribution


-Third Party Complaint



-no jurisdiction b/c their issue has nothing to do with CA


-Minimum contact not enough (Supreme Court still split on issue)



-Δ2 did not purposely avail self of CA



-not foreseeable

Parry v. Ernst Home Ctr. Corp. (p. 129)


-to take jurisdiction would be to too broadly read forseeability



-might still be fair, though

Shoppers’ Food Warehouse v. Moreno (DC App. 2000)  handout

-П brings suit in DC b/c read ad in DC (says Δ purposely availed self of 

  DC market)

-advertisements geared towards luring people out of the city to stores

General Jurisdiction (Δ can be sued in state for actions occurring anywhere)


-Jurisdiction over individuals based on 



-domicile



-present for service of process within state


-Jurisdiction over corporations based on



-principle place of business (where incorporated, not just where 

  advertise)




-can be several states, even all states




-random presence (not business-related) of CEO, etc, not 

  sufficient for process service (unlike with individuals)




-process must be served on manager, CEO, etc…

State Long-Arm Laws 

Perkins v. Benguet (p. 131)

-Δ can be sued wherever does business



Fisher Governor Co. v. Superior Court (p. 132)




-Δ can’t be sued in a state just because they sell products there



Frummer v. Hilton Hotel, Int’l (p. 133)




-П injured in UK, sues in NY




-Agency relationship between Δ in NY and UK sufficient for juris.

Helicopteros Nacionales de Colombia, S.A. v. Hall (

-no general or specific jurisdiction


-accident in Peru; helicopter provided by TX co.; not enough 

  contact

-Δ not present in TX – no formal, continuous relationship

-convenience and fairness not enough for jurisdiction

C. Jurisdiction Based on Property

In Rem Jurisdiction


-ownership / title of property in question



-if have disputed title, can put it in your name if you notify all 

  parties involved and publish notice for unknown parties


-they can then contest

-Estate administration


-estate gathers assets, notifies creditors, heirs, etc, & 


  publishes notice for unknown parties



-split of estate then has binding power

-Divorce In Rem


-don’t need 2d spouse present, but need to notify spouse

Quasi In Rem Jurisdiction (since Schaffer, doesn’t really exist anymore)


-sued for something other than property b/c have property in forum state



-uses property to get personal jurisdiction


-in П wins, П gets Δ’s property / value of property


-estates



-jurisdiction based on place of property and place of death




-if two states, two probate hearings


Tyler v. Judges of the Court… (p. 142)



-classic In Rem proceeding



-way to get title put in your name (see supra)


Pennington v. Fourth Nat’l Bank (p. 143)



-Quasi In Rem




-used bank account to get Δ to state for accident suit



-changes Harris rule (infra)


Harris v. Balk (p. 144)



-Quasi In Rem


-property (debt) attached




-like Harris is moving bank




-Harris made to pay Epstein the debt he owes Balk and 

  Balk owes Epstein

Shaffer v. Heitner (US 1977)  p. 146


-Tied to Pennoyer and Int’l Shoe
-Effectively ends quasi in rem proceedings (DE statute is unconstitutional)


-Δ corp. in Del., stock certificates held to be property in DE, even 

  though not physically located in state (DE only state that   

  does this)


-stocks sued in quasi in rem proceeding


-insufficient contact, not FOS for Δs to be called to DE



-overrules Harris


-Can still have quasi in rem when




-sufficient contact between c.o.a. and property itself




-real property can serve as a contact with state





-can sue for other stuff if there are other contacts




-significant contacts among property, individual, state, and suit




-close enough contacts to individuals within the state





- if could have had personal jurisdiction but didn’t






-still fair



-now need sufficient contact between cause of action and property




-property alone insufficient for jurisdiction if suit not tied to 

  property

D. Jurisdiction and Physical Presence

Burnham v. Superior Court (US 1990)  p. 159

- unsuccessfully challenges notion of fairness of service based on presence 

  b/c of modern mobility


-if Δ not there for reasons pertaining to suit


-Δ doesn’t want to travel to CA to fight suit (unfair)



-but fairness not an issue if already have jurisdiction

-by visiting state, Δ avails self of benefits of state, no matter his purpose

E. Jurisdiction Based on Consent

Forms of Consent


-Before the Fact (before the claim)



-True Consent




-appoint officer for service of process




-contractual agreement





-must be bargained for, not boilerplate



-Consent by Action




-entering the state




-doing business in the state (corps.)


-After the Fact



-Real Consent




-agree to jurisdiction, even when could contest it



-Waiver




-if don’t file motion or contest in answer, accept it

Federal Rule 12(b), (h)

-File Motion of Complaint before Answer to get jurisdiction out of the 

  way 1st

-in some jurisdictions, must contest by motion or considered 

  waiver


-in others, if file motions on anything else, must contest by motion


  or considered waiver

-If argue merits, considered waiver (juris. challenge must be separate)

Insurance Corp. of Ireland v. Compagnie des Bauxites (p. 169)


-by submitting to jurisdiction for the purpose of challenging 

  jurisdiction, Δ agrees to abide by that court’s determination of 



  jurisdiction



-Instant case


-court finds jurisdiction as a sort of sanction to Δ who 

  won’t offer discovery


Jurisdictional Reach of Federal Courts

-Federal Rule 4(k):  Other than federal question and interpleader cases, federal court has jurisdiction only when state court would (concurrent jurisdiction)


EXCEPTIONS to concurrent jurisdiction:



-service outside forum state but within 100 miles of court, within 

  federal district, if necessary to add 3d party or join indispensable 

  party to action / counterclaim / cross-claim (Rules 14, 19)

-service on Δ who is subject to federal interpleader jurisdiction / 

  authorized by statute of US

-Congress has in some cases authorized nationwide / worldwide

  process service

-General Federal Long-Arm Provisions



-Federal courts can exercise jurisdiction over all Δs against whom 

  federal law claims are made in cases in which Δ is not subject to 

  jurisdiction of any single state but the Constitution would permit 

  jurisdiction

-14th Amendment binds the states; 5th Amendment binds Federal courts

-1 - 4 federal courts per state

-Federal courts bound by US boundaries


-but limited to jurisdiction of host-state

§1335 Interpleader

-nationwide service used when 2 Пs in different states, one Δ



-would be unfair for Δ to get sued twice



-joined for one suit

Citizens of US abroad


-can be served process from US (personal service & otherwise)



-if Δ doesn’t show, default judgment



-full faith and credit in any state, and can request a foreign



  nation to uphold as well
F. Challenging Personal Jurisdiction and Waiver

Personal Jurisdiction


-Federal Rule 12(b)(2)


-permits federal court to receive a challenge either



  by answer or motion




-can amend answer later to include challenge


-State courts



-need to enter special appearance




-can only raise jurisdiction issue




-if raise any other issue, jurisdictional defect waived



-many states have adopted 12(b)(2)


-Special Appearance



-Jurisdiction is a question of law




-any facts left to trial




-if court decides issue, decision is final and binding




-juris. questions not bound by rules of evidence




-if court says no juris., case dismissed




-if court says there is juris., party can appeal





-in some states, if argue merits before appeal, 

  waiver of jurisdiction – must chose to argue

  one or the other (which case is stronger)



-To challenge (exception to full faith and credit):




-if default judgment, when П brings to other state, Δ can challenge




  jurisdiction (but is bound by merits) of court in which П seeks 




  case to be upheld





-2d decision given full faith and credit



-Quasi in rem




-limited appearance





-if Δ shows up to argue merits, may make limited 

  appearance, and if Δ loses, П only wins property




-non-limited appearance





-showing up in state means Δ waives jurisdiction






-П can win more than just property

III.
Notice (Requirements and Waiver)


Federal Rules of Service: Federal Rule 4 (supp 11)



-can serve in any way the host-state can



-personal service requested



-can send in mail, with waiver




-Δ sends back waiver and gets more time to answer




-if doesn’t send back, pays costs of personal service

Content of Notice: Federal Rule 4(a)


-most states have forms, usually in multiple languages



-if Δ signs waiver, П doesn’t have to serve



-can serve where Δ lives or to person at last place Δ lived



-sheriff or marshal can serve




-process servers do a better job



-international service




-embassy can serve or can mail return receipt requested




-associations and corps. – serve managing agent (liberal interp.)

Mullane v. Central Hanover Bank & Trust Co. (US 1950)  p.182

-bank provides trust, accepting little trusts; obligation to trustees

-impossible to locate all trustees (very expensive)


-identifiable ones must be served by mail


-unidentifiable ones may be served by publication



-interests of unidentifiable ones represented by those who



  receive notice

-can’t always give the best notice, so must give most reasonable notice
McDonald v. Mabee (p. 188)


-publication only sufficient when Δ not known (rare this happens)

Wuchter v. Pizzuti (p. 189)


-NJ non-resident motorist statute says nothing about service



-Δ says receipt of notification doesn’t matter if no statute 

  requiring notice


-statute later changed to require notice

In Rem


-Posting on property insufficient (since Walker v. City of 

  Hutchinson)

-Must mail or personally serve (appropriate service required)

Greene v. Lindsey (p. 190)


-posting eviction notices on doors in projects insufficient


-mail may be insufficient, too


-process servers may be unwilling to go (could be violent)

Maryland State Firemen’s Ass’n v. Chaves (D. Md. 1996)  p. 196


-receipt of service by mail insufficient



-Δ didn’t waive, so П had to serve otherwise


Rovinski v. Rowe (p. 201)



-courts are liberal in determining abode / domicile, re: service

National Equipment Rental, Ltd. v. Szukhent (US 1964)  p. 203

-agency allows creation of jurisdiction 

-agent notified Δ properly, but contract didn’t require notice


-Δ says improper service b/c not required


-but b/c clause in contract, follows different rules



-valid service

Overmyer v. Frick (p. 207)


-Cognovit Notice



-bank notes used to say notice was waived



-Supreme Court said it’s okay if Δ knew




-now most states have abolished it

Service on Artificial Entities (Corps., Partnerships, Unincorporated 

   Assns)


-permits service by delivery to an officer, managing agent or 

  general agent



Return of Service




-Process Server files return or affidavit of service





-court takes it as a presumption of the truth




-Sewer Service





-rampant in 20s and 30s



Statutes of Limitation




-in some states, action not commenced until process served




-in majority, when complaint filed




-Federal – П has 120 days from filing of complaint to serve





-can be extended

Immunity


-majority – can’t be served if entered state for an unrelated lawsuit



-in some states, if passing through to go to a trial in another state, immune



-if incarcerated after conviction, no immunity



-if incarcerated before conviction, depends on state law



-if court could get jurisdiction anyway under long arm law, no immunity

State Ex Rel. Sivnksty v. Duffield (WV 1952)  p. 213

-not immune from service when incarcerated

Etiquette

Wyman v. Newhouse (2d Cir. 1937)  p. 216

-П lured into FL by lover


-fraudulently induced into forum state



-no jurisdiction

IV.
Jurisdiction over Subject Matter (Court’s Competency to Hear a Case)

States can take any federal case unless federal statutes require fed. juris.



-concurrent jurisdiction


Federal courts cannot take purely state cases



-once jurisdiction over subject matter determined, choose forum


Phony Jurisdiction



-when party is improperly joined to invoke jurisdiction



-case law (but not statute) prevents improper destruction of diversity




-joining nominal or fictitious parties


The legal representative of an estate, or a GAL is seen as from same state as



person represented.


Can question jurisdiction at any time throughout case

A. Power of State Courts

Few cases dismissed from state courts for lack of jurisdiction


-they get transferred to other courts within the state

Lacks v. Lacks (NY 1976)  p. 246

-court has jurisdiction despite Δ’s claims that the court was incompetent to

  hear the case

B. Power of Federal Courts – Diversity of Citizenship

Article III § 2 (supp 228)


-Diversity



-prevents prejudice against out-of-state folks



-unity – constitutional guarantees



-federal courts qualitatively superior



-takes burden off of state courts


-Requires Amount in Controversy (now $75k)



-keeps rising to keep more cases at state level


-Domicile (question of fact) (similar to personal jurisdiction)



-based on citizenship of parties at time suit filed



-established when




-at new place and intend to remain permanently




-register to vote




-register vehicles




-bank account



-American citizen domiciled abroad not a citizen of any state




-cannot be sued in federal court under diversity juris.



-Corporations




-where incorporated and



-main place of business (where big decisions made)



-Unincorporated Associations




-treated as a group of individuals





-no div. if any individual from same state as other party


Strawbridge v. Curtiss  (1806)  (p. 249)



-citizens of different states



-Complete Diversity (from 28 § 1332)




-no Δ can be from same state as any П




-Congress can create diversity when any Δ not from same 




  state as any П

Mas v. Perry (5th Cir. 1974)  p. 254

-Alien considered domiciled in state in which that person is a permanent 

  resident

-If an alien on each side, no diversity if aliens not domiciled in US

Amount in Controversy


-statutory (not constitutional)


-not what П might win, but the actual amount in controversy


-currently over $75k


-must appear to a legal certainty that amount is below for dismissal


-where there is showing of a specific sum (like a note) under amount, 


  dismissed


-Multiple Claims



-same П, same Δ, 2 unrelated claims – can be aggregated



-2 Пs, one Δ, cannot be aggregated



-1 П suing multiple Δs – cannot be aggregated



-joint claims can be aggregated (return of fund or property)


-Suit for Injunction



-look at value of what П would lose without injunction




-courts very lenient

A.F.A. Tours, Inc. v. Whitchurch (2d Cir. 1991)  p. 260


-must appear to a legal certainty that claim is for less than required amount



-courts fairly lenient

C. Power of Federal Courts – Federal Questions

-Federal Question Jurisdiction originated in 1875 (prior to that, only diversity)


-used to require amount in controversy (since abolished)

-Unless jurisdiction is exclusive, federal questions can go to state courts


-if it goes to highest state court, can beg US Supreme Court to hear



-usually when state courts held differently from one another



-prevents states from defying the Constitution

-Most common federal cases

-District Courts have original jurisdiction of all civil actions arising under the 

Constitution, laws or treaties of the US (28 § 1331 – supp 246)

Constitutional Limitations


Osborn v. Bank of the US (p. 267)



-any suit by or against the federal bank must be heard by a federal 

  court


-despite question of state law

Louisville & Nashville R. Co. v. Mottley (US 1908)  p. 269

-П given free tickets after injury, reneged when US statute passed

-Anyone can raise question of jurisdiction at any time


-here, Supreme Court does

-cause of action must arise under federal law


-here, the claim is just breach of contract

-can’t rely on possible defenses as federal question

-this should be a state court case

-after this case, US passed Declaratory Judgment Act

-can request a declaratory judgment about a specific issue


-determine if federal question is just a defense

Bright v. Bechtel Petroleum (p. 272)


-if П could have brought the case in the federal court, Δ can 

  remove it


-underlying cause of action was federal

T.B. Harms Co. v. Eliscu (p. 273)




-§1338 gives exclusive jurisdiction when copyright infringement 

  arises under statute


-this case about transfer of copyright, not infringement



-no jurisdiction

-despite exclusive jurisdiction, if it only comes up as a   

  defense, Mottley applies, and there is no jurisdiction

Smith v. Kansas City Title (p. 275)


-if bonds issued by the United States in contravention to the 

  Constitution, federal jurisdiction


-cause of action from state statute (state authorized investment in 

  securities), but the Congressional act in question, authorizing the 

  investment, is claimed to be unconstitutional

-affects federal behavior


-thus, arises under federal law

Moore v. C & O Ry. Co. (p. 276)


-negligence under state law b/c of violation of federal statute


  arises under state law

Shoshone (p. 276)


-cause of action arises under federal law when state statute adopted


  federal statute

Bivens (p. 277)


-Cause of action based on 4th Amendment 



-self-executing

Merrell Dow Pharmaceuticals Inc. v. Thompson (US 1986)  p. 279


-post-KC Title


-State case dealing with state negligence law



-involves federal provision, but that’s the state’s choice / 

  
  interpretation of their own laws

D. Power of Federal Courts – Supplemental Claims and Parties

Cases must arise from same nucleus of operative facts


-claims one would normally expect to be tried together


-federal court has discretion as to whether they arise as such

If there’s a federal claim and a state claim, start in federal court


-judicial economy

Pendent Jurisdiction (П’s action)


-single П, single Δ (where no diversity)


-if essentially have one claim



-to split would hurt fed. juris. because would prevent people from



  using federal courts, and could ruin claim if not all heard together


-if federal claim fails at outset, state claim dismissed (cannot remand)


-if federal claim fails later in process, court can hear or dismiss



-if dismissed, П brings same suit in state court

Ancillary Jurisdiction (Δ’s action)


-counterclaims, cross-claims, 3d party impleaders arising from same facts

-if П has federal claim and Δ has state counterclaim, Δ must bring 

  counterclaim in federal court

-if П sues two Δs, they can bring cross-claims against one another


-doesn’t destroy diversity

-if П sues Δ, Δ can implead 3d party

How Supplemental Jurisdiction Affects Diversity Cases


-П sues Δ, Δ impleads Δ2, from same state as П; П cannot join Δ2 if it 

  will destroy diversity

Aldinger (p. 293)


-П sues Δ1 with federal question, Δ2 with state question



-had to split case b/c federal law negated jurisdiction



  over the county (Δ2)

Finley (p. 296)


-FAA negligence federal question; utility negligence state issue


-two defendants, one state claim, one federal claim



-cannot use pendent party jurisdiction





-can only try state claim if federal statutes specifically





  permit jurisdiction




-Congress passed §1367 to overrule Finley



28 § 1367 (supp 252) Overrules Finley



-allows a party to join with a  claim any other claims arising from 

  the same nucleus of events which wouldn’t otherwise be included 

  in jurisdiction (unless it would destroy diversity)

-(a) – federal question claims – based on §1331

-(b) – diversity claims – based on §1332


-no supplemental jurisdiction if it would destroy diversity

-(c) – court can refuse to exercise supplementary jurisdiction IF

1. claim raises novel / complex issues of state law (new state law that hasn’t been interpreted yet)

2. state claim predominates over federal claim

3. district court dismissed all claims over which it had original jurisdiction

4. exceptional circumstances or other compelling reasons (ambiguous)

-(d) – if claims dismissed, statute of limitations held for 30 days, 

unless state allows more time

-if it was timely when filed in federal court

- thus no prejudice against Пs filing in federal court

United Mine Workers of America v. Gibbs (US 1966)  p. 288



-set up terms of §1367 (supra)

Executive Software North America, Inc. v. U.S. Dist. Court (9th 1994) p. 302


-strict reading of §1367 – must spell out exceptions to §1367


-addresses concerns of splitting cases



-would prevent folks from bringing suit in federal courts


-District court provided no reason for its dismissal of the state claim


-Gibbs allowed District Court to act as it did, but §1367 does not

Exceptions to Diversity Laws


-Class Action suits



-brought by П on behalf of others



-diversity decided by named partied only


-Zahn (p. 309) – each member of the class, and not just the class as a 

  whole must exceed amount in controversy



-overruled by §1367



-named П must have amount in controversy


-П must have amount in controversy over each Δ

Free v. Abbott Laboratories (US 2000)  supp 451



-equally divided court affirmed by default



-§1367  provides supplemental jurisdiction over non-representative parties 

  who do not individually meet amount in controversy

E. Power of Federal Courts – Removal Jurisdiction

When П could bring suit in federal court, Δ may remove to federal court


Removal is immediate – federal court decided if it is proper



-if no jurisdiction, remanded


-Δ has to prove there’s a federal question (if state law reflecting federal 

  law, cannot remove)


-if diversity case, cannot be removed if any Δ lives in state in which court 

  sits; amount in controversy must exceed $75k to remove


-some states don’t require Пs to say how much they’re claiming



-then federal court will decide how much is in controversy

-§1441(c) – federal and state claims get removed together when federal 

question claim (§1331)

-causes of action need not arise out of same nucleus of facts


-federal court can remand state claims if it wishes


-prevents cases from unfairly being split

Roe v. Little Company of Mary Hospital (D. Ill. 1992)  p. 314



-US statute confers jurisdiction b/c Red Cross is federal



-§1441(a) – dist. court can remand if jurisdiction was conferred by §1331




-here, jurisdiction conferred by 36 § 2, not 28 § 1331




-cannot remand



-because claims arise from same nucleus of facts, court retains jurisdiction 

  over state claims and federal

-§1367 doesn’t apply because П didn’t bring case in federal court; §1441 

  applies because case was removed

F. Challenging Subject Matter Jurisdiction

Parties can challenge jurisdiction any time throughout litigation 

-(Rule 12(b)(1))

Court also obligated to bring it up if it is aware of a potential challenge 

-(Rule 12(h)(2))

Cannot waive subject matter jurisdiction because historically, for a federal 

court to take a case it ought not take, was seen as taking something 

belonging to a state

Court has jurisdiction to determine jurisdiction


-When challenged, decided right away



-treated like any other factual judgment




-difficult to appeal (see collateral attacks, infra)




-final decision is binding (no collateral attacks once 

decided)

-Durfee (p. 324)


-river shifted on border of MO & Neb.


-factual issue whether river had shifted, which 

determined subject matter jurisdiction (diversity)


-determination deemed binding by U.S. 

Supreme Court to prevent parties from 

continuing to challenge jurisdiction





-US Catholic Conference (p. 324)






-witnesses allowed to collaterally attack


-Judge decides, even though it’s a factual question (tried by jury if tied 

into substantive issues/merits



-factual b/c if diversity case, based on facts of where people live


-Mini-trial to decide


-If a party is in contempt and court imposes sanctions, those sanctions 

  hold, even if court decides it doesn’t have jurisdiction

-Willy v. Coastal Corp. (p. 321)

Collateral Attack (after final decision) (v. Direct Attack (during process))



-after appeals are over and the case is enforceable, if a party decides there 

was no subject matter jurisdiction



Des Moines –Once final answer given, can’t overturn




EXCEPTION:





-if state decides case where Congress had given exclusive 

Federal jurisdiction


-unless the case arises out of a non-exclusive issue 

relating to the exclusive issue (then the state may 

decide the case)


-Must be a case where the state court substantially 

erred in taking the case

-challenges are taken to the Supreme Court





-bankruptcy cases can only be heard by special judges, 

under special substantive rules


-states cannot hear these cases

Ruhrgas AG v. Marathon Oil Co. (US 1999)  supp 492


-subject matter jurisdiction needn’t be decided before personal jurisdiction



-decide whichever is easiest to decide first
V.
Venue


To take a case, a court must have

a. personal jurisdiction over Δ (states, boundaries) (can waive)

b. subject matter jurisdiction (type of court, power of court)

c. venue (location of court) (can waive)

A. In General

-which county or district a case can be heard in (see pp. 326-328)

-purpose of venue is convenience and distribution of cases in courts

-can be waived

-applies to П and Δ


-doesn’t apply to parties brought in by joinder (only personal jurisdiction 

applies to them)

-state courts not very limited


-depends on state law



-county courts or sometimes judicial districts



-if venue not waived, case will be transferred

-federal venue (§1391, p. 253 supp.)


-there is always at least one district per state


-make sure have subject matter juris (diversity or federal question)


-determine which state have personal jurisdiction


-determine venue



-(§1391(b)) in which district does Δ live




-can file suit in any district where any Δ lives if all Δs live 

in same state

-OR in place where substantial part of action took place

-OR in any judicial district in which Δ subject to personal 

jurisdiction


-guarantees П can find a place to sue a Δ


-(d) aliens can be sued in any judicial district




- (§1391(c)) Corporations





-corps reside in any jurisdiction in which subject to 

personal jurisdiction


-if more than one district within state, resides in any 

district in which sufficient contacts would subject it 

to personal jurisdiction

-if no such district, resides in district with most 

significant contacts





-Associations (unincorporated)






-just a group of individuals






-if have subject matter and personal jurisdiction, 

treat like a corporation re: venue

Bates v. C & S Adjusters, Inc. (2d Cir. 1992) Newman
p. 333


-location of receipt of a collection notice is sufficient to determine venue



-harm giving rise to suit occurred when П read notice, and notice is 

most relevant piece of evidence

B. Transfer in Federal Courts

-when Δ decides would rather have case in a different district, but in the same system (changes venue)

-§1404 – can transfer case to another district IF

1. court finds it in interest of justice to transfer, AND

2. court to which case will be transferred in one in which П could have originally brought the claim (has both venue and personal jurisdiction)

-transfer can be initiated by П or Δ (unlike removal, which is initiated by Δ)


-consider convenience to witnesses (they can only be subpoenaed in 

certain areas, but can otherwise be deposed)


-court has discretion whether or not to transfer

-federal court must apply law of state from which case was transferred, in diversity cases (VanDusen)

-§1406 – if a case if filed in a district which doesn’t have venue, the court 

must dismiss or transfer the case

-court can transfer or dismiss if filed where no personal jurisdiction 

(Goldlawr, p. 344) (dismissal could cause П to lose chance to file 

because of SOL)

Hoffman v. Blaski (US 1960) Whittaker  p. 339



-transfer only allowed to a state where П could have originally brought 

suit (without waiver of personal jurisdiction or venue by  Δ)

Lexicon Inc. v. Milberg Weiss et al. (US 1988) Souter p. 451 supp.


-§1407(a) does not allow a transferee court to use §1401(a) to retain a case 

for trial


-a transferee court must remand to originating court after pretrial 

proceedings

C. Transfer to and Among State Courts (Dismissal Forum Non Conveniens)

To switch systems (from one state to another; from state or federal to another 

country) – cannot transfer to another system – must use dismissal fnc

Dismissal Forum Non Conveniens acts like transfer & stems from common 

law

-doesn’t have to be dismissed & re-filed if Δ willing to waive the 

jurisdiction defense and any statute of limitation defense


-court has the discretion to dismiss

-law of transferee court governs case, because it has been re-filed there, 

and dismissed from the original court

-if not sure court in other system will take case, original court will often 

hold case in abeyance until suit comes to conclusion in other system


-if second court won’t accept it or won’t accept it fairly, first court 

will then take the case, and П hasn’t lost the opportunity to sue b/c 

of SOL



Pahlavi (p. 356)




-NY court dismisses case brought by Iran against the Shah, who 

was in a hospital in NY, because of improper forum


-BUT, there was no alternate forum



-important factor, but not conclusive



-courts rarely dismiss when no other forum

Piper Aircraft Co. v. Reyno (US 1981) Marshall  p. 347



-П sued in CA, transferred to PA, Δ granted dismissal fnc b/c forum 

should be Scotland


-evidence and witnesses in Scotland

VI.
Pleading

A. The Basic Requirements for Sufficiency


At common law, pleaded cases in front of king, and later in front of equity courts


In the US, the system was modernized around the time of the Industrial Rev.



-The Field Code instated (Code)




-must state a short, plain statement of facts constituting a c.o.a.





-facts alleged must be spelled out





-most states adopted this





-vague – what constitutes facts?  What constitutes a c.o.a.?





-about 12 states still use this form





-some states have modified form





-MOST follow Rule 8(a)(2) (since 1938)






-a short, plain statement of claim showing right to 

relief

-no cause of action, no facts included

-gives fair notice to Δ of nature of claim

-before Federal Rules, federal courts followed 

pleading rules of state in which they sat

-Federal Rules form 9 (p. 191 supp) – no detailed 

facts included

-Forms 10 & 11 – more detail

-Forms 4-8 – very short and simple – less than is 

required under Codes

-Rule 12(e) allows a “more definite statement” – to 

clarify claim for Δ (usually not used – courts don’t 

want to dwell on pleadings)


A pleading must include (example of a claim of breach of contract):



-all elements essential to that case and any case of its type



-existence of contract




-breach




-damage


-Things which are defenses (like running of SOL) must be pleaded by Δ as 

affirmative defense (some things are essential to case and must be 

pleaded by П; others are defenses and are pleaded by Δ)


-П pleads as minimally as possible to avoid pleading 

defenses

-Δ’s affirmative defenses cure defects in the original 

complaint


-if A+B+C was faulty, Δ could have filed a motion 

on the pleadings (12(c)), but by claiming +D+E+F, 

Δ gave validity to the claim



-Burden of pleading follows Burden of proof

-П must prove things П claims, and Δ must prove things Δ claims


EXCEPTIONS:

a. unpaid debts

-don’t have to claim it wasn’t paid (implied)

-Δ is in best position to prove he paid

b. slander

-some states require П plead & prove statement was untrue

-in federal courts, need not be alleged (implied)

c. contributory negligence

-minority of jurisdictions require П prove not contributorily negligent


Defenses:

At common law: П says A+B+C=R



Δ can say: A+B+C≠R (demurrer – if Δ demurred and lost, П won)





    -A      
(denial – argue merits)





or D+E+F
(affirmative defense)



Now, Δ can claim all three (makes pleadings less important, because more 

avenues for Δ)

a. ≠ 

12(b)(6) – failure to state a claim

Answer

12(c) – Motion of Judgment on Pleadings

b. –A 

deny in Answer

c. +D+E+F
affirmative defenses (positive allegations) in 

Answer

Gillespie v. Goodyear Service Stores (NC 1963) Bobbitt  p. 494



-shows problems of Code rules which led to modern, simplified pleadings



-Pleadings cannot plead conclusions of law or evidence




-facts may be pleaded (they lie between conclusions and ev.)



-Discovery allows findings of fact and fleshes out nature of claim

Dioguardi v. Durning (2d. Cir. 1944) Clark  p. 500


-shows how new pleading rules give notice, rather than plead facts

Lodge 743 v. United Aircraft (p. 504)


-Δ requesting motion for more definite statement (12(e)), where П doesn’t 

yet have all facts


-П can wait until discovery is done to answer

Webb v. Webb (p. 505)


-Rule 12(e) is not a substitute for discovery



-only used when cannot answer in good faith / cannot reply w/o 

more information

Garcia v. Hilton Hotels International, Inc. (USDC Puerto Rico 1951) p. 506


-claim of slander didn’t state c.o.a., but did state a claim (gave fair notice)



-absolute privilege bars claim (honest opinions)



-conditional privilege (would be absolute if Δ had been honest / in 

good faith) – malicious intent, bad faith


-if show malice, have a claim

B. The Prayer for Relief

Amount of money claimed by П


-a specific sum is required in pleading in most jurisdictions (& federal)



-if default judgment entered




-if Δ defaults, П can only recover the amount claimed




-П can get less, but not more than requested




-this is like settlement – if Δ doesn’t think amt. is worth 

fighting over, won’t argue case and П gets that sum


-BUT, Пs just claim huge sums, so it doesn’t work

-in a default judgment, can’t, under Rule 8(a)(3), get a 

different type of relief than requested, or amount over what 

requested




-with tried cases (not default)





-no limit to damages recoverable (no matter how much is 

requested)

-Rule 54 (c) – П awarded all relief to which he is entitled



-Med Mal cases don’t require a sum be claimed

Bail v. Cunningham Brothers, Inc. (7th Cir. 1971)  Pell


-Rule 54(c) allows damages over the amount claimed to be awarded

C. Responses to a Complaint and Responses to an Answer

Rule 12


-(a) time to answer a complaint (20 days, but can be given extension by П)


-(b) various motions listed



-(6) – failure to state a claim upon which relief can be granted




-like general demurrer at common law




-if granted, case is dismissed




-П can claim this anytime


-(c) Motion for Judgment on the Pleadings (summary judgment – before 

 trial)



-if Δ enters affirmative defenses, and П pleads that they aren’t true, 

can file a 12 (c) Motion to win


-allows П to challenge affirmative defenses before trial



-(f) Motion to Strike (П can move to strike anytime)




-to get rid of impertinent, useless or scandalous stuff if immaterial 

to case

-to get rid of insufficient defenses (like 12(c))

Rule 8(b) – Denials


-May admit, deny or plead insufficient claim


-Silence = Admission (if don’t deny, taken as admitted)


-Common law & Codes – general denial of all averments


-Federal System



-can only generally deny if intend to deny EVERY claim 

(including jurisdiction)



-can deny by paragraph, but must admit that which is true




-answer can be wrong, but must be wrong in good faith

Zielinski v. Philadelphia Piers, Inc. (E.D. Penn. 1956)  VanDusen  p. 540


-Fork lift case with insurance company


-If don’t deny properly, admitted charge

Biggs (p. 543)


-if a denial is obviously false (here, through general denial, they deny their 

citizenship), the allegation is deemed to be admitted

Rule 8(c) – Affirmative Defenses


-П can Reply to affirmative defenses the same three ways Δ answers 

claims (see Defenses, supra); then Δ can respond likewise


-EXTREMEMLY rare that П responds to affirmative defenses



-they are taken by the court as being denied (8(d))



-evidence comes out through discovery, not pleadings

-П can move to strike if the defenses are insufficient on their face 

-Rule 7(a) – Reply



-majority of jurisdictions do not require П to respond to affirmative 

defenses (reply)

-minority follow Codes and do require reply, but pleadings stop 

there

-court can order a reply if it deems it necessary

D. Amendments

Rule 15 – Amended and Supplemental Pleadings

a. can amend anytime if it is in the interest of justice to amend

b. can try something that hasn’t been pleaded (implied or express consent)

-evidence entered on issue X, which is tried, cannot be relayed to issue Y if Y isn’t tried or relevant

-If X is pleaded, and Y is not pleaded, but Y is brought in as evidence on X, Y is NOT tried by implied consent


-if evidence is then put in against Y, Y is tried by consent


-otherwise, counsel objects



-other party then files a motion to amend


-if counsel doesn’t abject, the issue is treated as implied 

consent under 15(b)

-factual question as to whether an issue was tried


-if not, no implied consent

c. can amend after the statute of limitations has run (relation back)

-can change complaint


-amendment timely if complaint was timely when 

originally filed

(1)  diversity cases only (must use state SOL)



-if state law doesn’t allow relation back, can still move for 

it under 15(c)(3) if applicable

(2)  if outcome of conduct was different than that originally 

claimed, but equally in bad faith, and claim arises out of same 

transaction, conduct or occurrence


-court has discretion to say it relates back and SOL doesn’t 

bar amendment

(3) federal question cases and diversity cases

where wrong Δ sued



-relates back IF proper Δ knew of suit within 120 

days of filing of complaint (as in Rule 4(m))

-usually the П serves the Δ just after suit is filed.  Then, if 

improper Δ alerts П that they have the wrong Δ, П finds 

proper Δ within 120 days



-requires mistake of identity, not just unknown Δ (maj. & 

federal)




-in minority of jurisdictions, can sue John Doe 

before SOL runs, and later substitute proper Δ





-if adding new Δ, and new claim against that Δ, must 

satisfy both (3) and (2)

In federal question cases without SOL, SOL is borrowed from the state laws


-for the purposes of the case, becomes a federal SOL, and 15(c)(3) applies

If early in judicial process, court usually grants motion to amend complaint 

(courts are lenient in granting leave)

If a party moves to amend because a witness has died or evidence has been 

lost, leave will likely not be granted

Leave to amend is harder to get after discovery

Very hard to get once the trial has started


But, if in the interest of justice, will be granted if not prejudicial

Moore v. Moore (DC App. 1978)  p.553



-in a custody case, any issues held to be relevant to the case / impliedly 

assented to are triable (15(b))

Beeck v. Aquaslide ‘N’ Dive Corp. (8th Cir. 1977)  p. 557


-Leave to Amend granted where claim or answer is mistaken, but mistake 

was made in good faith


-leave to amend shall be given when justice so requires


-good faith of one party can outweigh prejudice to the other

Worthington v. Wilson (C.D. Ill. 1992)  p. 560


-Federal law always applies in Federal Question cases, where there is a 

conflicting state statue in the case (15(c)(3))


-federal law requires mistake of identity, even when state law 

doesn’t

Rule 25 – Substitution of Parties


-if wrong П (original П dies or goes crazy)



-executor, administrator or guardian takes over




-no trouble with SOL


-if case originally brought in the name of one П, the real party in interest 

can later be substituted without upsetting the SOL, as long as the case was 

originally brought before running of SOL (Rule 17(a))

-ordinarily, a second П cannot be added after SOL has run


-would be prejudicial to Δ

E. Sanctions for Lack of Truth

Rule 11 – Sanctions


1983 Amendments



-stemmed from multitudes of frivolous cases in federal courts



-required sanctions for violations of Rule 11 (signing a document 

in bad faith)

-courts were then inundated with claims of false allegations


-attorney’s fees were given as sanctions


-every law suit multiplied under Rule 11


-attorneys were making fewer mistakes to avoid 

allegations of bad faith

-people were afraid to make claims or creative legal 

arguments out of fear of sanctions

-clients were sanctioned for what attys did, and vice versa

-firms weren’t given sanctions, just signing attorneys



1993 Amendments




-Sanctions no longer mandatory




-Purpose of sanctions to PREVENT bad faith activity, not to 

PUNISH / enrich other side

-couldn’t request sanctions until after confronting other party


-other party then had 21 days to fix mistake

-only atty can be sanctioned for legal problems, not client

-firms, not signers, sanctioned

-Rule 11(c)(2)(B)


-court can, sua sponte (on its own) issue sanctions



-can suspend atty from court



-can reprimand in open court



-can reprimand in a published opinion



-can sanction firm

Hadges v. Yonkers Racing Corp. (2d Cir. 1995)  p. 573


-Shows how sanctions are used under the 1993 amendments to Rule 11

VII.
Joinder of Parties and Claims


Counter claim arising out of same transaction or occurrence – compulsory; 

ancillary jurisdiction


Counter claim arising out of different transaction – permissive, if has independent 

subject matter jurisdiction


Cross-claim – MUST arise out of same transaction or occurrence – ancillary 

jurisdiction; once one cross-claim satisfies same transaction requirement, can 

join any claims with independent subject matter jurisdiction


Impleader (Third Party Claim) – MUST arise out of same transaction – ancillary 

subject matter jurisdiction; once party joined satisfying same transaction requirement, can join any other claims with independent subject matter jurisdiction; for diversity cases, can amalgamate amount in controversy of all of Δ’s claims against T

A. Claims

Rule 18


-П can join all claims against Δ, if has subject matter jurisdiction for each 

claim; can aggregate to reach amount in controversy requirement

-Federal Questions: if issues arise out of same transaction or occurrence, 

can have pendent jurisdiction; if don’t relate and no independent 

jurisdiction, cannot join claims

-not required that П join claims, but res judicata may bar bringing as 

separate claims

Rule 42


-allows court to consolidate or divide claims

B. Counterclaims

Rule 13


-no restrictions to claims Δ can bring against П, if arise out of same 

transaction or occurrence (compulsory – Rule 13(a)), or have independent 

jurisdiction (permissive)

-П has waived personal jurisdiction by bringing suit

-makes it more likely parties will settle

-(f) – if party leaves out claim at beginning of suit, can bring in later

US v. Heyward-Robinson Co. (2d Cir. 1970)


-“same transaction or occurrence” can be construed broadly, including any 

claim that logically relates to the initial claim (or if evidence related or 

same issues)

Piasecki (D. Del. 1965)


-requires closer ties for joinder

C. Cross-Claims

LASA v. Alexander (6th Cir. 1969)


-“same transaction or occurrence” can be broadly construed to allow 

cross-claims / all claims to be tried together

Rule 13


-(g) cross-claim can be brought against a co-party if arises out of same 

transaction or occurrence as initial claim


-cross-claiming party can then join any unrelated claims with 

independent subject matter jurisdiction, and co-Δ can counter 

claim (18 (a))

D. Impleader

Rule 13(h) – can join additional parties as defendants if have personal 

   Jurisdiction (otherwise must sue separately where have p.j.)

Jeub v. B/G Foods, Inc. (D. Minn. 1942)


-Rule 14 is designed to allow claims to be brought together for sake of 

judicial economy (tainted ham case)

Rule 14


-if Δ is liable to П, T (3d party) is liable to Δ

Revere Copper


-diversity case


-П(NY) sues Δ(PA) who impleads T(NY)



-under §1367(b), Δ doesn’t destroy diversity by joining T, but П 

cannot claim against T (unless T claims against П, with ancillary 

jurisdiction, and П counter-claims) if it will destroy diversity

Goodhart (1960)


-Δ cannot implead T if T is insolvent (because jury will be hesitant to find 

for П)

-Δ can file separate claim against T, or court can separate claims (Rule 42)

-if vicarious liability, split is not justified (Δ is claimed against only for 

T’s actions)

E. Parties

Tanbro v. Beaunit (NY App. 1957)


-“same transaction or occurrence” can be broadly construed to prevent 

prejudice or injustice to П, where splitting case would require separate suits, neither of which П might win (yarn slippage case)

Rule 20


-allows alternate Пs or Δs (like JSL in torts)

Rule 42(a)


-requires common question of law or fact to consolidate cases



-2 Пs, 2 Δs, different but similar cases



-must more broad than joinder rule



-can consolidate cases with same major issue



-cases must be brought in same court



-parties can request consolidation

