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Pleadings

1. Introduction to Pleadings
a. Definition: 

i. Papers filed by the parties at the beginning of the action, in which they set forth their positions as to the facts at issue.
b. Purpose

i. Provide Notice to the Defendant (what is the case about)

ii. Weed out baseless Claims (is the claim valid or not)

iii. Exchange factual contentions (what is the dispute about)

iv. Narrow the issue 
c. Must have proper form (Rule 10):

i. Must have: Caption and Names of Parties – Rule 10(a)
1. Court name

2. Case name (by party’s name)

3. Docket number

4. Identity of the document

ii. Must have: Paragraphs and separate statements – Rule 10(b)
1. Numbered paragraphs

2. Each paragraph w/ single set of circumstances

3. Each separate claim in separate count or defense

a. Need separate courts when the claims are founded on separate transactions.

iii. May have: Adoption by Reference and Exhibits – Rule 10(c)

1. You do not have to reiterate common material that has already been said


d. Res Judicata
i. Cannot bring claim again if you have been dismissed with prejudice.
2. Introduction to the Complaint
a. Must have why is there a claim (Rule 8(a)):
i. Rule 8(a)(1): “Short and plain statement of the grounds for the court’s jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdictional support”
1. Statement of the ground for the court’s subject matter jurisdiction
2. State why you are in federal court instead of state court
3. Only 3 types available: federal question, $75+, diversity
ii. Rule 8(a)(2): “Short and plain statement of the claim showing that the pleader is entitled to relief.” (Two Main Questions)
1. Note: Peterson says: What’s minimally required is almost never optimal.
2. Does the law provide a remedy for this claim? (Legal Sufficiency)
a. If not, during pleading stage it can be dismissed by - 12(b)(6) aka “Failure to state a Claim”
i. If P proved everything she alleged in the complaint, would the law provide a remedy?
1. If not, court will usually dismiss w/ “leave to amend” or “without prejudice”.
2. The court does NOT look at other factual evidence.
b. If not, after pleadings stage, can be dismissed by – 54 aka  “summary judgment”
i. Filed if P or D believe that evidence shows no dispute as to factual issues.
c. Dioguardi v. Durning (p. 293)
i. P's (a foreigner) complaint was dismissed for failing to state a cause of action, and P appealed. 
ii. The court reversed on the grounds that under Rule 8(a)(2) that he was only required to plead a short and plain statement of his claim showing entitlement to relief. He was not required to plead facts sufficient to constitute a cause of action. 
3. Is there sufficient detail? (Factual Sufficiency)
a. Liberal Minimum Standard
i. Statement of the claim(s) that is enough for a judge to reasonable infer that pleader is entitled to some kind of relief.
ii. Simple requirement so people have ability to prove their claim.
iii. Purpose is to give D fair notice of the claims and the grounds on which they stand.

b. Conundrum: Bell Atlantic Corp. v. Twombly (p. 298) – SCOTUS

i. Facts:   Court said the complaint was too speculative and was insufficient to state a claim b/c it didn’t have enough facts, including NO date.

ii. Uncertainty of application
1. Just to antitrust cases?
2. It is uncertain whether this is going to be applied to just antitrust cases or all cases.
3. Court does not tell us!
4. Lower courts have applied it in various ways.
iii. Generally: How to apply to pleadings
1. Make sure the pleading is substantively sufficient (remedy and right) 
a. Does the complaint adequately set forth all the elements of sub. law which the claim is based on? 
2. Factual allegations must be “plausible” enough to raise a right of relief above the speculative level
3. A date is important in showing specifics
iv. Specifically: How to apply to antitrust case
1. Complaint must have enough factual matter to suggest that an agreement was made (not just circumstantial evidence)  
a. An allegation of parallel conduct and a bare assertion of conspiracy is NOT enough 
i. Without more, doesn’t suggest conspiracy 
ii. Must show there was a meeting of the minds or an independent allegation 
2. You will have to plead less! – if Twombly would not have plead the parallel conduct would not have been held up to back up that claim.
3. A date is important in showing specifics
v. Peterson’s opinion of Twombly:
1. It will be limited in some significant way in the future b/c of the impossibility of applying it to a broader sense.
2. Impossible to require that level of detail
3. May just apply antitrust or complex litigation
4. A month after this they said “specific facts are not necessary; the statement need ‘only give the defendant fair notice of what the claim is and the grounds upon which it rests.”
vi. Policy Issues
1. Economic Efficiency 
a. Will weigh the litigation costs v. value analysis (error costs)  
i. Litigation costs: The cost of letting a case with no merit go forward
ii. Value Analysis (error costs): Not allowing a potentially valid claim to go forward 
2. THUS, the court in Twombly makes a decision that the litigation costs of letting the case go forward exceed the possible error costs. 
iii. Rule 8(a)(3): “A demand for the relief sought, which may include relief in the alternative or different types of relief” i.e. what type of relief
1. What P wants to recover

2. P may recover more than she asks for

3. Does not have to be a specific amount

a. Can be “shown at trial”

b. There is nothing improper about alleging that the matter in controversy exceeds $75,000 for jurisdictional purposes and making a demand to be shown at trial 
4. Types of relief:
a. Monetary Damages
b. Injunctive Relief
c. Specific performance
b. Form 11 (Ex. of complaint – pg. 119)
c. Tactics in the Complaint  From: Schulansky Complaint (Glannon p. 634)
i. Create theme of “his house is important, you should care about it”

ii. Story-telling, gut appeal is a factor

iii. Appeal to judge – This is the first time the plaintiff is talking to the judge!  So it must be convincing and you must take advantage of the “stage”.  Even if this is not going to be tried by the judge you still want the judge on your side.  
iv. Tough balancing act between disclosing enough that opposing counsel is going to get hammered and giving a solid argument for the judge.
v. The judge is going to make lots of decisions about the case before it gets to a jury – and it’s totally influenced by how they perceive the justice of the case.
vi. Only 3% of cases in the federal court go to trial.
vii. Different claims for reliefs (breach of contract and negligence)
1. Put in complaint so that the judge will know it’s well thought through
2. Shows that you have a solid legal foundation for your claim (as well as a solid factual claim).
viii. Bring up bad parts upfront so that jury doesn’t think you’re hiding anything.
ix. Litigation is about telling stories that resonate with the judge and jury and even opposing counsel – complaint is 1st chance to do this. 
x. Try and make D responsible for everything
xi. Be careful about not overselling and over arguing your case.  This may alienate the judge.
xii. Paradox of persuasion:  the more you tell the judge to what to do and what to think, the more they will fight to develop it on their own – careful balancing act
xiii. Most judges take sides early on!
3. Special Pleading Issues
a. Rule 9 – Heightened pleading requirements (exceptions to Rule 8(a)(2))
i. Rule 9 Generally: 

1. Claimant must allege matters in more detail than usual – makes it harder for them to access judicial system.
ii. Rule 9(b) – In cases of fraud or mistake
1. Must specify fraudulent transaction in particular – not just general allegations and transactions. 
a. But allegations of malice, intent, knowledge can be made generally
2. Safest bet is if you can:
a. Identify time, date, place
b. Identify any other details, transaction, content, identity of fraud
3. Majority Approach - Higher Standards / Strict Interpretation
a. Denny v. Barber

i. Court held cannot base claim on discovery.

ii. Fraud is special because:

1. Reputation, criminal implications

2. Burden to P because it’s hard to draw line between bad deals and intentional misrepresentation.

3. Problem of defining fraud 
4. Minority Approach - Lesser Standards / Loose Interpretation
a. Denny v. Carey (handout)

i. In a class action suit for securities fraud, 9(b) is satisfied when a pleading adequately identifies the circumstances of a fraud in a manner that allows a defendant to answer.
ii. Only slightly more than Rule 8.
iii. No requirement of detailed evidence.
iv. Most courts would disagree with this case – generally must find specifics.
iii. Rule 9(g) – In cases with special damages
1. Special Damages – 
a. The proximate result of the facts alleged, but are special considering the circumstances.  
b. Example: Hospital and medical bills, loss of profits for business
2. General Damages -  
a. The nature expected damages as a result of the complaint.
b. Example: Loss of earning capacity
3. Hire expert to determine damages
iv. Generally courts reject efforts to impose heightened pleading requirements 
1. Letterman v. Tarrant County (p. 311) - SCOTUS  
a. P sues city for violations of warrants.  The city’s argues, “We’re immune from the actions of our employees”, and that “justifies a higher pleading standard”.
b. P wins case.  Court held that FRCP did not permit application of a heightened pleading standard in cases alleging municipal liability.

b. Pleading Damages – Rule 54(c)
i. You may recover for more than you ask for in your complaint if the finder of fact finds that you have proved that you were entitled to more.  
ii. Exception: in the case of a default
1. In a default judgment, damages cannot differ in kind from, or exceed the amount demanded in the pleadings.

4. Pleading Inconsistent Facts and Theories
a. Generally / Reasons Why:

i. Under common law you had to pick one, now you don’t.
ii. May be pleaded by P or D
iii. Put in all the possibilities in one suit so that the jury can figure out who is responsible.  
iv. Saves money
v. Let defendants “duke it out” 
vi. Avoids “empty chair” syndrome
1. You don’t want the jury to think that the person responsible is not in the room
2. Looks to the jury that they are just choosing who is liable
vii. MUST be in good faith.
b. Pleading Special Matters - Rule 8 (d)
i. Rule 8(d)(2) – Alternative Statements of a Claim or Defense
1. A party may set out 2 or more statements of a claim or defense alternatively or hypothetically, either in a single count of defense or in separate ones.  If a party makes alternative statements, the pleading is sufficient if any one of them is sufficient.

ii. Rule 8(d)(3) – Inconsistent Claims or Defenses

1. A party may state as many separate claims or defenses as it has, regardless of consistency.
iii. McCormick v. Kopmann (p. 317)
1. P sued to recover for husband’s death – not sure what happened so she made contradictory claims in her complaint.  
2. However, she did so in good faith so court allowed it and said she was entitled to have all evidence submitted to the trier of fact.
3. Illinois law had a Civil Practice Act that was based off Rule 8(d)(2) and (3)
4. Example of good faith
5. Plaintiff need not guess which claim will prevail.
c. Voluntary Dismissal – Rule 41(a)
i. Plaintiff may dismiss case at any time
ii. These are “without prejudice” unless stated otherwise by parties or court
iii. Requires court order

1. EXCEPTION ( Without Court Order if:

a. Notice of dismissal is before answer or summary judgment motion –OR-

b. Stipulation of dismissal signed by all parties

c. This is without prejudice unless it states otherwise.

i. Exception: If P previously dismissed another action based on same claims, this notice serves as an adjudication on the merits

iv. With Prejudice 
1. This is final, binding, valid, and on the merits, therefore you will be barred from bringing that claim again.
2. If plaintiff moves to dismiss “too far down the line” in proceedings, the court may dismiss “with prejudice”.

v. Without Prejudice
1. Without claim preclusion – not forbidden from bringing it again.

2. You get a dismissal without prejudice: before an answer, or before summary judgment, or with the stipulation of the parties. 
3. You could also try and persuade the court – based on the equities of the case.  If it’s fair for the court to say, “ok, you can go away and start again”
vi. Court looks at several factors to decide if “with prejudice” or “without prejudice”

1. Prejudice to be suffered by defendant if plaintiff refiles the action

2. Delay in proceedings

3. Lack of diligence by the plaintiff

4. Extent to which the case has progressed

5. Adequacy of the plaintiff’s explanation for the need to dismiss

d. Involuntary Dismissal – Rule 41(b)
i. Can result from:
1. Failure to prosecute your case (if you are ignoring things)
a. Link v. Wabash R. Co. (p. 323)
i. Leading case in involuntary dismissal

ii. Case lingered on, plaintiff asked for many extensions, and finally failed to show up to pretrial conference.

iii. Court dismissed “for failure of the plaintiff’s counsel to appear at the pretrial for failure to prosecute the action”
2. Failure to follow rules or court order
ii. Almost never happens because of scheduling orders – so you would already have penalties against you for failing to work with schedule.
iii. Providing warning and opportunity to be heard is the preferred course
5. Responding to the Complaint

a. Two options in responding:

i. Motion against the Complaint
1. Defenses by Motion (how to present defenses) – Rule 12(b) 1-7
a. (1) Lack of jurisdiction over the subject matter
i. This can be raised anytime
b. (2) Lack of personal jurisdiction
i. Can be waived if you don’t object right away (per Rule 12(h)) 
ii. A defendant who objects to PJ can raise other defenses at the same time 
iii. PJ objection can be raised in the answer 
c. (3) Improper venue
i. Only pre-answer
ii. Can be waived if you don’t object right away (per Rule 12(h))
d. (4) Insufficiency of process
i. Only pre-answer
ii. Can be waived if you don’t object right away (per Rule 12(h))
e. (5) Insufficiency of service of process
i. Only pre-answer
ii. Not fatal – needs to be fixed before case proceeds
iii. Can be waived if you don’t object right away (per Rule 12(h))
f. (6) Failure to state a claim upon which relief may be granted
i. Serves 2 functions:

1. Tests legal sufficiency of P’s claim, questions whether the law accords a remedy on the facts 

2. Tests factual, or formal, sufficiency of the complaint, questions whether P has set forth a claim in appropriate detail.

ii. Asking the court to rule before the answer

iii. The motion asserts that on the facts as pleaded by P, no recovery is possible under any legal theory.
iv. Ex: P’s complaint is barred by the statute of limitations
v. Suggestion that because the pleading requirements of Rule 8 are so limited you will never get 12(6) ruling.
vi. P is able to amend
g. (7) Failure to join a necessary party under Rule 19 
i. This can be raised anytime.
ii. If an absentee cannot be joined (would destroy diversity) the court will decide if the case can proceed without the absentee, dismissing only if the absentee is “indispensible”
2. Motion for judgment on the Pleadings – Rule 12(c)

a. Asking the court to rule after the answer (or all pleadings allowed)

b. Only difference between 12(c) and 56 (summary judgment) is that you can add new facts in summary judgment motion – in 12(c) you cannot.  Asking the court to rule at trial is “matter of law”.
3. Motion for a More Definitive Statement – Rule 12(e) 
a. If the complaint is so "vague or ambiguous” that [the defendant] cannot reasonably be required to frame a responsive pleading
4. Motion to Strike – Rule 12(f)

a. If P has included "redundant, immaterial, impertinent or scandalous" material in the complaint
5. If motion is denied, D has 10 days to answer

6. Note: the court must assume that all the facts in P’s complaint are true.
ii. Answer the Complaint
1. Generally three options:
a. Challenge the law – the law is unenforceable for some reason
b. Challenge the facts – the facts are wrong (factual defense)
c. Add new facts – other facts prove D not liable (ex. brake failure w/o warning)
2. Admissions
a. Many allegations that D will admit facts not in dispute
b. Ex: allegations of citizenship, that parties entered into a contract
c. Pleadings serve to establish undisputed facts
3. Denials – Rule 8(b)

a. Deceptively simple area; you can fall into various pitfalls if you do not deny in good faith!
b. Allegations not denied are deemed admitted
c. General denial
i. Deny all the allegations
ii. Very short pleading
iii. Rarely done
iv. Problem is you can ONLY file this if you literally denial every part of the complaint (including jurisdictional arguments), if you do it and it’s not real you can be stricken with a bad faith denial and you can face sanctions.
v. Zielinski v. Philadelphia Piers (handout):
1. There was severe undoable prejudice to the plaintiff:
a. Bad answer
b. Prejudice to plaintiff
c. False statement by defendant
d. No harm to defendant
2. Peterson’s guess is that the top 3 reasons would be enough to make a holding.
3. D's answer contained a general denial of this paragraph, but b/c D did not contest P's injury or the fact of the collision, it should have made a specific denial so the general denial was ineffective. D wasn’t permitted to amend answer to include a more specific denial, since the limitations period as to the 3rd party had already passed.
4. Court agreed to instruct jury that D admitted operator of forklift which injured P was D's agent. D's general denial of was ineffective, since same paragraph contained other allegations D did not contest.
d. Specific denial
i. Deny all of the allegations of a particular paragraph or count of the complaint.
e. Qualified general denial

i. “D admits the allegations of paragraph 5 of the complaint, and denies each and every other allegation of the complaint.”

f. Denial of knowledge or information (DKI): 
i. D may make a denial of knowledge or information (DKI), by which he says that he does not have enough knowledge or information sufficient to form a belief as to the truth of P’s complaint (but D must do this in good faith).
ii. Cannot be used if D has reasonable access to the info or if it’s a matter of public record.
g. Potential Problems with Denials:

i. Conjunctive Denial
1. When D is faced w/ a long complaint separate the denials
ii. Improper / Bad faith denial

iii. Argumentative Denial

1. An answer that neither admits of denies allegations but demands proof of the P’s claims at trial is worthless b/c such an answer doesn’t deny anything and all allegations are deemed admitted.

2. Counsel should resist the temptation to plead contrary facts

a. Rule 8(b)(2) requires “denial must fairly respond to substance of the allegation”

b. Ex: “I was in Boston, not in SF”
iv. “Negative Pregnant”

1. Can result from a denial that is too literal – “pregnant” with the admission.

4. Affirmative Defenses – Rule 8(c)
a. Must be explicitly pleaded

b. Inject new matter into the dispute – new legal allegations
c. List includes: fraud, res judicata, statute of frauds, etc.
5. Claims by Defendant (in detail later)

a. Counterclaim

b. Cross-claim

6. Note:  Best to respond to each paragraph of the complaint individually

b. Timing – Rule 12 (a)(1)
i. You have 20 days after service of summons or complaint to respond either by filing a motion or filing an answer. –OR-
ii. If D has waives service of process then 60 days –OR-

iii. The Judge can grant an extension

1. Judge can deny it even if P agrees to it.
iv. D can request more time to answer the complaint from P
1. How to decide when to be lenient with opposing counsel?
a. Consult with client
b. Think about situations that may come up in the future.  
c. You don’t trade off your interests for your clients interests.  
d. Take into account previous relationships with the attorneys – advantages to keep good relations with opposing counsel.
c. Failure to Respond: Default / Default Judgment
i. This does not automatically happen, D must go to the court.

ii. Two stages:
1. Default – 55(a)

a. When defendant fails to answer the complaint on time, the plaintiff goes to the clerk (entry of default)
b. Simply a notation on docket that D failed to plead/respond
c. P cannot get money or relief just based on this
2. Default Judgment - Two ways to ENFORCE– Rule 55(b)
a. By the Clerk – Rule 55(b)(1)
i. The clerk can only enter it if it’s for a defined amount.
b. By the Court – Rule 55(b)(2)
i. If it’s for an undefined amount you must ask the judge 
ii. Going to ask to seize assets.  
iii. How you get this depends on the nature of your damages.  
iv. Plaintiff has no right to default judgment; court has discretion
v. The judge can decide NOT to enter a judgment, but most likely they will at least have a hearing on damages.  
vi. Judge cannot award more, but can award less
iii. Once a judgment of default has been entered, you go to Rule 60(b)
1. Hard to obtain

2. Requires “excusable neglect”

3. Discretion of the court to give

4. D must convince court 

a. Not guilty of culpable conduct

b. Has meritorious defense

c. Reopening the case would not prejudice plaintiff 
6. Amendments and Supplemental Pleading

a. Generally:

i. This is how to fix mistakes during the pleading stage

ii. Amendments happen all the time
iii. Old system never allowed amendments, but now we allow them readily/liberally
iv. Courts would rather decide controversies on the merits than on technicalities, so courts have allowed amendments liberally
v. If amendment occurs, must be treated in all respects as if raised in the pleadings

b. Rule 15(a) – Amendments Before Trial
i. Can Amend ONCE as a Matter of Course (Rule 15(a)(1))
1. Can do this without court approval and without a motion.

2. Before being served with a responsive pleading (like an answer) –OR-

a. Remember, a motion to dismiss is not a responsive pleading

b. This applies even if D gets an extension to answer

3. If no response is needed, within 20 days.  (Usually applies to answers)
ii. Other Amendments – Must have Court or Party’s Permission (Rule 15(a)(2))
1. After this brief period you may amended with opposing parties consent or the court’s leave: “when justice so requires.”  
2. Use factors to analyze if a late amendment should be granted or not:
a. Need of party to amend taking into account 

b. If the amendment asserts a sufficient claim:

i. Upon which relief can be granted

ii. Allowed by SOL

c. Any needless delays

d. Prejudice to the other party taking into account

e. Ways to mitigate the prejudice
f. Bad faith

g. Failure to cure problems w/ previous amendments

h. Loss of evidence.

3. Does not limit the time in which one can seek leave to amend.
a. But the longer one waits to ask, the more likely the other side can claim prejudice.
iii. Time to Respond to an amended pleading (Rule 15(a)(3))

1. Must be made within the time remaining to respond to the original pleading or within 10 days after service of the amended pleading 
c. Rule 15(b) – Amendments During and After Trial

i. Purpose is to present evidence on point not covered in pleadings

ii. If during trial, P raises issues not in the pleadings, the D can:

1. Object:

a. If party does object, court could allow if it will aid in presenting the merits and wouldn’t prejudice party
2. Not object:
a. Express consent – Party says outright say it’s okay.

b. Implied consent – If Party stays silent, his consent is implied and the issue becomes available for judgment. (or if he argues it)
i. This is a malpractice trap!!

ii. Example: divorce about the custody of children.  The other side should object to any issues regarding finances because it’s irrelevant and the judge would uphold your objection.  If you didn’t object, and let all the evidence about financial need in the case, then the party will and can use it and argue, for example, for alimony.

d. Rule 15(c) – When an Amendment Relates Back
i. When the statute of limitations allows relation back;    (Rule 15(c)(1)(A))
1. If state SOL applies, then relation back is governed by state rules
ii. When the amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out — or attempted to be set out in the original pleading;  (Rule 15(c)(1)(B)) –OR-
1. Amendment can only flesh out details, change legal theory, or add another claim arising out of the same transaction.
2. Problem – court doesn’t tell us what this means too much.
3. Marsh v. Coleman Co. – pg. 338

a. deals with the tension between goals of statute of limitations and goals of liberal amending

b. The plaintiff’s promissory fraud claims regarding employment agreement are based on conduct substantially different in kind and time from that alleged in the plaintiff’s original complaint.

c. Court takes too narrow of a perspective here (Peterson)
iii. Rule 15(c)(1)(C) – Amend to charge/add a party after SOL runs out
1. Only if three requirements are met: 
a. The amendment covers the "same transaction or occurrence" as the original pleading (the same rules discussed above);  - AND-
b. If within 120 days after filing the complaint the party to be brought in:

i. Received actual notice of the action that she will not be prejudice in maintaining her defense  -AND-

ii. Knew or should have known that the action would have been brought against her, but for a mistake concerning the proper party’s identity.
2. Note: This usually happens in corporate cases, very narrow application that overrides the statute of limitations.
e. Rule 15(d) – Supplemental Pleadings

i. Sets forth events occurring after a pleading is filed.

1. Doesn’t include facts that occurred before pleading but were discovered later.

ii. Update the dispute by bringing new facts to the attention of the court, even if they change the relief sought or add additional parties.

iii. Only allowed with the court’s permission.  No such thing as right of supplementation.
iv. Courts freely grant unless there is undue delay, prejudice, or bad faith.
7. Integrity and Sanctions in Pleading - Rule 11 
a. Generally:
i. Applies to every pleading, motion, paper, and argument given to the court
ii. Court has held that that a district court can impose Rule 11 sanctions:

1. even after the plaintiff had voluntarily dismissed the suit.  Voluntary dismissal neither cured nor deprived the court of jurisdiction to impose sanctions.
2. even if the court is later determined to be without SMJ.
iii. Does not apply to discovery (Rules 26-37) – Rule 11(d)
b. Signature – Rule 11(a)

i. Required by at least one attorney

ii. Needs to be on every pleading and motion
c. Representations to the Court – Rule 11(b)
i. Rule 11(b)(1) – not presented to harass, cause delay, or increase costs

ii. Rule 11(b)(2) – claims and defenses are warranted by existing law or by a nonfrivolous argument for establishing new law.

1. There must be room for new theories – critic of Rule 11 (Peterson)

2. You can bring claim even if other courts have ruled against a similar claim to yours b/c, (a) they could have been wrong and (b) you have a good case

3. You must mention if there’s a case not in agreement with your argument.

iii. Rule 11(b)(3) – requires only that factual contentions have “evidentiary support” or that they be likely to have such support upon further investigation and discovery
1. Client’s testimony is enough to be evidentiary support

2. Must have support for every claim

3. You should still do as much investigation as you can.

iv. Rule 11(b)(4) – denials of factual evidence are warranted on the evidence or are reasonably based on belief or lack of information.
d. Sanctions – Rule 11(c) 
i. If Rule 11(b) violated…

1. Sanctions may be motioned by other party
2. Court can raise sanctions on their own – sua sponte (on its own)
a. This must be done before case is dismissed
3. Client and the lawyer, and the lawyers law firm can ALL be sanctioned
a. Law firms treated as a whole to encourage firms to ensure their attorneys are not committing violations
b. BUT -Client not responsible to know if a requirement is legally correct
ii. 21-Day Safe Harbor Rule

1. P has 21 days to withdraw motion before sanctions can be issued
2. This is waivable defense
a. Rector v. Approved Federal Savings Bank – pg. 348 

i. Court holds safe harbor provision of Rule 11 is mandatory but not can be waived.
ii. It’s designed to protect the party, and so the individual party may waive it.  But also court needs to be protected from frivolous suits.
iii. In order to assert the provision, P needed to file a motion asserting the provision as a defense.  He did not do this, so the possibility of raising the defense is waived.

iv. But dissent may have the more correct view on this issue and many courts follow this view. 
iii. Can be monetary, professional or criminal sanctions

1. Usually attorney’s fees
2. Limited by what is necessary to deter

Notice / Opportunity to Be Heard
1. The Constitutional Requirement of Reasonable Notice 

a. What is due process?

i. Procedures necessary to make sure you have life, liberty, and property

ii. Right to a hearing to contest the facts

iii. Right to be notified of the hearing

iv. Weird fact: the right to notice and hearing are waivable personal rights

b. Notice must be reasonably processed

i. Court uses balancing test to determine adequacy of notice
1. Balance state’s interest and interest of D

2. If you have the name/address than service must be sent by mail or in person – not via publication.  (from Mullane)

a. If name/address available via public record, you must notice by mail or in person.

b. Posting/publication only okay when address unknown

3. Ex:  If it’s a $500 property, they probably aren’t spending more than $500 trying to find you;  but if it’s $5 million, they better try extra hard to find you (all about balance and circumstances)
4. Ex. If there is only 1 D in the case, probably not going to let the case go ahead w/o notice.  You have to look at the effect on that particular defendant.
5. Balance depends on the interest of the parties
ii. Actual notice is not required, but if you know that service was not successful and you ignore it, you have violated due process.
c. Mullane v. Central Hanover Bank & Trust Co. – pg. 143
i. Key standard: “An elementary and fundamental requirement of due process in any proceeding which is to be accorded finally is notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them the opportunity to present their objections.”
1. What is reasonable?
a. If you have the addresswe of someone, you must mail the notice.
b. No undue burden to mail notice
c. Investors had reasonable interest in the bank

d. E-mail  
i. Not enough.

ii. Electronic age has not yet adapted for initial notice.
2. The Statutory Mechanics of Giving Notice (Rule 4)
a. Generally:

i. Service of process not  mere technicality
1. Must comply with both constitutional minimum and statutory/rule requirements

2. Ceremonial method in which the sovereign’s right to exercise PJ is validated

ii. In federal courts – service of process is governed by Rule 4
iii. Rule 4(a) – Rules regarding contents, amendments allowed

iv. Rule 4(b) – Issuance 

v. There are special rules for serving US Gov’t and individuals in foreign country
vi. Federal rules do NOT allow certified mail
b. Rule 4(c) – Service 

i. In General – Rule 4(c)(1)

1. “A summons must be served with a copy of the complaint.”

2. P is responsible for:

a. Having the summons and complaint served within the time allowed by Rule 4(m) – 120 days after filing

b. Must furnish the necessary copies for process server

ii. Who can serve? – Rule 4(c)(2)

1. Anyone who is over 18 and who is NOT a party.  

2. Does not exclude attorneys but they should NOT do it because they could become a potential witness and there could be a conflict of interest
c. Individuals – Rule 4(e) 

i. Which Law Applies? – Rule 4(e)(1)
1. Forum State (where district court is located) OR
2. State of Service (where service is made)

3. Look at which rules are simpler

ii. Options for Service – Rule 4(e)(2)
1. In hand – deliver copy of summons and complaint to individual personally

2. Leave copy at individual’s dwelling

a. Requirements:

i. Must be suitable age
1. 13 is too young

ii. Must be suitable discretion

1. Must be competent

2. Must speak English

iii. Must reside in dwelling

1. Housekeepers, long term guests can count
b. National Dev. Co. v. Triad Holding Corp. – p. 154
i. Constant travelling D claims the house was not his “usual” living location so service was not proper.

ii. Court of Appeals says ( Say that the rule was followed because in the modern age when people have many houses, and the way this defendant treated his home, it was a proper location for service AND he was home.

iii. If it was his only residence in the US, the court would be more likely to allow service to his home when he’s not there.
3. Delivery to legally authorized agent

d. Corporations – Rule 4(h)

i. Must be served in a judicial district of the US

1. Following Rule 4(e)(1) – via forum state or service state’s laws OR
2. Delivering copy to an officer, managing or general agent authorized by appointment or by law to receive service

e. Waiver – Rule 4(d)
i. Requirements:

1. The complaint, two copies of notice of the action, and a request that the defendant waive formal service of the summons and complaint upon him
ii. You can bypass service rules if you can get D to waive process.
iii. Why would you return a waiver?

1. You don’t want to piss of opposing counsel

2. Avoid penalties

a. Unless you have a good cause why you don’t return waiver, you have to pay for all expenses of service (service costs + attorneys fees) – the burden shifts to you.

3. You get 60 days to answer the complaint instead of 20 days (extra time!) 

iv. Why would you NOT waive?

1. You’re dodging service

2. MAYBE tactically but then you’d have to pay
3. You want to run out the SOL:

a. In some states, the SOL timer doesn’t stop until service.

b. But federal law SOL stops when complaint filed.

f. In Hand Service of Process
i. Requirements:

1. You need to identify yourself as process service and identify the document.  Also need to confirm that you are serving the correct person.

2. You have to tell them “this is a legal document” and it’s their duty to take it

ii. Hypos in class:

1. WHAT IF (  a defendant just put his hand away and runs away are they considered served? ( YES.  Otherwise no one would ever receive process of service.
2. WHAT IF (  a defendant is over a barrier and he throws it, and it falls at his feet is he served? ( MAYBE.  But you do create a slippery slope.
3. Difference between court and attorney’s opinion.  If a process server tells you that they threw it at the person, you should tell them to go back and do it properly unless there is NO OTHER OPTION.
4. WHAT IF ( Barrier across which the process server throws it is a security barrier before/after between TSA security at the airport and the process server is frustrated and throws it and it lands at his feet?  Is that good service?  (  What if TSA picks it up and says it has to go through the belt and then defendant walk away? (  BAD SERVICE.  May violate a TSA rule.  Do not encourage bad behavior!

Personal Jurisdiction  (Power of the Court to put a Binding Judgment over D)
1. Traditional Bases of Jurisdiction

a. In Rem – against the property
i. Courts jurisdiction extends only to the particular property attached.
ii. Court can condemn (govt owns) or foreclose

iii. Only available if the property is attached at the beginning of the lawsuit.

b. Quasi in Rem – modified form of “in rem”
i. Lawsuit has nothing to do with the property

ii. Based on the fact that D owns land in another state (state can use the land to enforce other obligations).
iii. Presence of property is simply the basis upon which the court relies to assert jurisdiction.

c. In Personam – against the person

i. Not limited by value of any property

ii. Court exercises jurisdiction over the D, and can enter a judgment that creates a personal obligation to pay money or perform some act

iii. A court can enforce an in personam either by attaching and selling any of D’s property or by ordering a D to perform some act.

d. 14th Amendment and Full Faith and Credit Clause

i. 14th Amendment is the basis for challenges to state court jurisdiction

ii. Standard under 14th and FFCC are interconnected

iii. The FFCC – requires states to enforce the judgment of other states
1. Need to be able to enforce judgment from other states!
2. If states don’t do this the S. Ct. could step in and make them
iv. If state enters judgment w/o jurisdiction, it violates due process and judgment not entitled to FF&C

e. Pennoyer v. Neff (p. 22)
i. HOLDING ONE:  A judgment in case one may not be enforced in case two if judgment in case one was without adequate jurisdiction!  This would violate the due process clause.
ii. HOLDING TWO: In order to protect seizure of property you have to do so at the beginning of the case so you can enforce jurisdiction.
iii. Why this case is still relevant
1. Service in the forum state is still valid

2. ** Most important part of the case: the requirement that there be some kind of contact between forum state and the defendant has not changed.  And this is the most significant part of this case!!!

iv. We are hampered by the fact that the court hasn’t given us the link / doctrinal reasons and we have to deduce the principles.
2. Jurisdictional Statute
a. There must be a statute for a state to exercise personal jurisdiction
i. Federal Long-Arm Statute: look at 4(k) and see if there is a federal long-arm statute
1. Only for certain claims
2. Nationwide service of process
ii. If not, look at 4(k)(1)(A) and look at state long-arm state 
1. Rule 4(k)(1)(A) - a  federal court is authorized to exercise jurisdiction over a D only to the extent it could be exercised by the courts of the state in which the federal court sits
a. Ex. If A sues B in California Federal court, and Congress has not authorized broader jurisdiction for the type of suit, the court will only exercise PJ if California courts could do so under the Cali long-arm statute and the Due Process Clause of the 14th Amendment
iii. States Long-Arm Statute
1. Each state must enact legislation allowing its courts to exercise PJ.

a. Every state has a statute permitting PJ over persons served with process in the state and over domiciliaries of that state.

b. States take different approaches

i. Some have nonresident motorist statutes

c. Most states write these broadly

i. Some go the entire length of the constitution

1. Ex. CA – on any basis not inconsistent w/ the Constitution
3. Due Process
a. To satisfy DP you must have…

i. Traditional Basis (only need to satisfy 1/3) OR

ii. General Jurisdiction (need to satisfy 2/2) OR
iii. Specific Jurisdiction (need to satisfy 2/2)
b. Traditional Basis (only must satisfy one of these in order to satisfy DP)
i. Service in Forum (Presence) – Burnham Standard (1990)
1. Service of D while physically present in the state
2. Scalia - Majority (3 or 4 justices concurred)

a. Service in the Forum is fair because:

i. Because of tradition and traditional ideas

ii. Because all states follow this standard

3. Brennan - Concurs (4 justices)

a. But says you must have minimum contacts with state and this normally occurs when you are in the state for any amount of time and get benefits
4. Stevens (1 justice)

a. Agrees w/ both 

5. To pass Burnham test: 
a. 3-day intentional stay is enough for the court to impose PJ

i. Note: if presence is unintentional, court will probably not find PJ

6. To distinguish Burnham, you can say:

a. Is service in an airport different then service on the ground?

i. No sufficient contacts (can’t satisfy Brennan) 

b. When Pennoyer was decided at a time when presence in the forum state was normally long and significant (way to argue with Scalia)
i. Technology and science has changed this
ii. Way people go to/from states is different.
c. Scalia claims it is fair because every state follows the rule but they follow the rule because it is to their individual interest to try cases in their courts not the interest of justice

i. Fairness
ii. Property in Forum (after Shaffer)

1. D’s property seized at the beginning of litigation

2. After Shaffer, property in the forum is no longer enough.
a. This case involved P who owned Delaware stocks.

b. Court says must be decided on minimum contacts instead.

iii. Citizenship in Forum

1. Individuals – Common law domicile

a. Residence in forum

b. Intent to stay in forum indefinitely

c. Mas v. Perry (p. 184)

i. No intent to stay in Mississippi b/c they were students

2. Corporations – State of Incorporation
a. This applies to the company as a whole, not where the officers are

iv. Consent

1. Personal right that can be waived / Waiver of 14th amendment

a. Consent to adjudicate the issue of personal jurisdiction.  
i. When a party appears in a case and files a 12(b)(2) motion, it consents to the court's adjudication of the personal jurisdiction issue.  The Supreme Court expressly approved of this theory in the Insurance Co. of Ireland case.

b. Consent by failing to assert lack of personal jurisdiction properly as required by the rules.  
i. If a party files an answer before any Rule 12 motions and fails to assert personal jurisdiction as a defense, then it waives its right to raise that issue and thus consents to jurisdiction.

2. Express Consent

a. Contractual consent 
i. Where a party waives any objection to personal jurisdiction in advance of a lawsuit.  With this kind of contractual consent, a court would not even have to address general or specific jurisdiction (but of course you would address those theories as well on an exam).
3. Implied Consent

a. Considered a legal fiction

b. Now Hess can be evaluated under specific jurisdiction

4. Default strategy (see challenging jurisdiction)

c. General Jurisdiction – claim does not arise out of contact w/ forum state
i. To satisfy GJ you must have CONTINUOUS AND SYSTEMATIC contacts + fairness

1. ** On exam: look for additional necessary facts
ii. Concept created by International Shoe – pg. 36
1. Established D need not be present in forum if there are “minimum contacts” in that it doesn’t offend “traditional notions of fair play and substantial justice”.
iii. Continuous and systematic contact – When the quality and nature of D’s activities are so substantial that D it would be fair for D to defend there.
1. Must be reasonable to assume jurisdiction
2. Generally you can look for:

a. Burdens (for D to defend in state)

b. Benefits (quality and quantity)
3. ENOUGH:

a. Various Activities by large corporations
i. Disney (District Court) – All together advertising, college recruitment, marketing, stores enough 
b. Temporary Corporate HQ
i. Perkins – Corporate HQ in OH though company in Philippines.
4. NOT ENOUGH:

a. Mere purchases and training not enough

i. Helicopteros – Colombian company, P tries to rope them into litigating in Texas.

5. See Box
iv. Fairness – “traditional notions of fair play and justice” (standard from Int. Shoe)
1. Same balancing test factors as specific jurisdiction 

a. BUT ( Courts don’t look at these very much because If D’s contacts with the forum state are systematic and continuous, traditional notions of fair play and substantial justice are satisfied because D has clearly availed herself of the benefits of the forum state.
d. Specific Jurisdiction – claim arises out of contact w/ forum state

i. To satisfy SJ you must have MINIMUM CONTACTS + fairness

1. ** On exam: look for additional necessary facts
ii. Concept created by International Shoe – pg. 36
1. Established if the claim arises out of the forum state, the court will have PJ over D if activities contintue “minimum contacts” in that it doesn’t offend “traditional notions of fair play and substantial justice”.

iii. Minimum Contacts – What are factors that can qualify for purposeful availment / intentional direction of activity to the state?  (stronger if there is “awareness”)
1. Various factors that may show purposeful availment: (any combo)

a. Intentional Direction of activity towards the forum state

b. Selling products to forum states’ residents

c. Regularity of business/contacts in the forum state

d. Employees in the forum state

e. Customer center devoted to forum state

f. Receiving intentional benefits with activities

i. Using courts, roads (Hess)
g. Directly operating within the forum state

h. Focal point of the dispute  

i. In Calder v. Jones, two Florida writers were subject to the personal jurisdiction of the California courts for an article they wrote and published in the National Enquirer. 

1. Does the article reference the state?

2. Does it refer to activities within the state?

3. Is it directed to readers in that state? 

ii. A plaintiff’s residence in the forum state and suffering of harm there will not alone support jurisdiction (Revell) 

i. Intentional solicitation of business there 

i. Though salesperson

ii. Through advertising

j. Foreseeability.  The more foreseeable, the more likely one has availed themselves to the forum state.

2. NOT ENOUGH:  

a. Taking product out of marketing zone and using it there (WWV)
b. When NO expectation that product will be used out of state (WWV)
c. Court seems to suggest unilateral activity not enough (WWV, Hanson)
d. Simply injecting your products into stream of commerce:

i. Brennan Test in Ashai: BROAD 
1. Steady flow shows purposeful availment and benefits 
ii. Stevens Test in Ashai: volume, value, hazardous character
3. ENOUGH:

a. Contract / Business Relationship 
i. With someone in the forum state

ii. Factors to weight: (used in BK)

1. Prior Negotiations 

2. Contemplated future obligations

a. Length of K
b. Suggested contact between the parties 

3. Terms / language of contract

a. Choice of forum clause

b. Choice of law clause (used in BK)
4. Course of dealing

a. Did the deal with/within the forum state

b. If you pass strict O’Connor test it’s enough

i. For injecting your product into the stream of commerce (Asahi)
1. Stream of commerce + additional contacts = purposeful availment
a. Designing product for forum
b. Advertising in forum: 

i. Getting a benefit from marketing in the forum state and Shows an awareness of relationship with forum state

c. Employees in forum (also in Shoe)
d. Establishing channels for providing customer service
2. If you meet this test or have these factors, you’re in good shape b/c you are meeting the hardest test.
c. Knowingly selling a product to someone in the forum (International Shoe)
d. Liable when foreseeable that your product will end up in another forum:

i. Example: Gray v. American Radiator – P sued an OH Corp. in Illinois over a valve, and they challenged PJ b/c they manufactured in OH and sold to PA and in PA they incorporated it into a water heater.

1. Shipping product to Illinois and gets the benefit of selling product in state, even though it’s manufactured in OH.

4. SPECIFICALLY:

a. Contracts with a corporation or person within the forum State/Ongoing business relationship with a corporation within the state (Burger King)

i. Must consider (1) prior negotiations, (2) language of the contract, (3) future consequences, and (4) actual course of dealing

1. The Court in Burger King looked at:

a. Choice of Law clause in the contract, the fact the contract was for 20 years showed future consequences, during their actual course of dealing all disputes were handled in Miami

b. Jurisdiction cannot be grounded on a contract whose terms have been obtained through “fraud, undue influence, or overweening bargaining power”

b. Intentional receipt of benefit from the forum state

i. Using the courts; Highways; Customers 

c. Injecting your products into a Stream of Commerce
i. Example:  Asahi Case

1. O’Connor (4) - STRICT - Says NOT ENOUGH CONTACTS - stream of commerce plus additional contacts proving purposeful availment 
a. Designing product for forum
b. Advertising in forum: 

i. Getting a benefit from marketing in the forum state and Shows an awareness of relationship with forum state

c. Employees in forum (also in Shoe)
d. Establishing channels for providing customer service
2. Brennan(4) – BROAD - Introducing products into stream of commerce b/c steady flow shows purposeful avaliment and benefits 
3. Stevens(1): volume, value, hazardous character = stream of commerce & purposeful availment 
5. See Box

iv. Fairness (these come from WW Volkswagen) -- this is a balancing test

1. Burden on defendant – not traveling to far away state, burden of presenting case away from home
a. High: Asian tire-maker would have to travel overseas (Asahi)

i. Huge burden for them to come all the way from Japan, because of the distances, language barrier, new attorneys needed

b. Low: National Enquirer has large presence in Hollywood (Calder)

2. Forum State interests – interest in protecting citizens
a. High: Keeping their roads safe, companies accountable (WWV) (Hess)

b. Low: Alien parties only in dispute over and indemnity clause (Asahi)

3. Plaintiff’s interest in the forum – interest in obtaining convenient relief
a. High: Protecting public safety of its highway users (WWV, Hess)

b. High: Ensuring company pays into state’s unemployment fund (Intl Shoe)

c. High: Protecting citizen from breach of life insurance policy (McGee)

d. Low: CA has little at stake in a suit between two Asian manufacturers (Asahi)

e. Low: PA has little interest in plane crash in Scotland where deceased were all Scottish (Piper)

4. Judicial system efficiency / convenience

a. Low: Difficulty to litigate in OK b/c getting evidence and witnesses of car crash from OK to NY (WWV) 

b. Low: Only international issues, all evidence/witnesses overseas (Asahi)

5. Impact on substantive social  policies
a. Moderate: Asserting jurisdiction to address child custody issue (Kulko)

b. Low: Only international policy issues (Asahi)

6. ** WWV held that there P didn’t have enough minimal contacts
7. ** Ashai held that not enough for personal jurisdiction over company
e. Overview of Contact requirement for General and Specific Jurisdiction 
	
	Systematic and Continuous
	Isolated and Sporadic

	Specific Jurisdiction:

Claim arises out of contact with forum
	Always okay

(Ex. International Shoe)
	Sometimes okay

(Ex. Hess)

	General Jurisdiction:

Claim doesn’t arise out of contact with forum
	Sometimes okay
(Ex. Perkins)
	Never Okay

(Ex.Helicopteros)


f. Why do we care about personal jurisdiction?

i. Jury Bias( 

1. hometown bias, political bias 

2. client bias, influence bias 

3. race, ethnic, religion 

4. publicity

ii. Judges (  

1. How selected?  

2. Removable?  

3. Quality?  

4. Political orientation?

iii. Choice of law ( 

1. Substantive law (some states limit award) 

2. Procedural rules (e.g. statute of limitation)

iv. Convenience ( burden on plaintiff, burden on defendant (atty’s fees 0 contingency or hourly billing)

4. Internet Jurisdiction
a. Specific Jurisdiction
i. Since SCOTUS hasn’t rules on this yet, jurisdictions are split on their approach
1. Sliding Scale Test (Zippo) - this test receives a lot of criticism b/c no imagination
a. Passive Website: one that allows the owner to post info on the internet
i. Not sufficient for PJ
b. Active Website: repeated online contacts with the forum residents
i. PJ may be proper
c. Half Passive/Half Active Website: sites with some interactive elements
i. Must examine the extent of interactivity and nature of the forum contacts
2. Focal Point (Calder Test)
a. If D’s out-of-state Internet activity expressly directed at the forum state
i. Must manifest an intent to target and focus on forums readers 
b. Focuses on where the effects of the internet contacts are felt
i. Geographical focus of the article

ii. Regardless, stay true to due process analysis: look for contacts and fairness
b. General Jurisdiction

i. It is hard to confer general jurisdiction on a website
1. There is a continuous presence everywhere but rarely a “substantial” presence 
ii. Elements to consider
1. Amount of people from that state who use the website
a. 20 is not enough (Revell) 
iii. Regardless, stay true to due process analysis: look for contacts and fairness
iv. Could use 
1. Interactivity of web-site, 

2. On-going and back and forth connections

3. Constant (24/7) access to company (customer service) 

4. And to products (through web-site)
v. For domain names, where you register it is where you can be brought to court regardless of minimum contacts.

Subject Matter Jurisdiction (Power of the Court to Hear a Particular Type of Case)
1. Background

**You only need ONE basis of SMJ**

Diversity (complete diversity + amount in controversy) OR Federal Question

a. Pleading procedures

i. There is a presumption against federal jurisdiction, so P must plead it.
ii. Requires a short and plain statement for the grounds of PJ in complaint – Rule 8(a)(1)
iii. If D challenges SMJ, the P has the burden to prove it exists

b. State vs. Federal Court

i. State - courts have general SMJ

1. Can hear all cases unless a statute says it must be in federal court

ii. Federal - have limited SMJ

1. Can only hear cases prescribed by:

a. Federal statute – 1332

b. Constitution

2. Consequences

a. Parties cannot confer SMJ on a federal court by “consent”

b. A federal court’s lack of SMJ is a defense that cannot be waived.

i. Any party or the court can raise the issues at any time in the case

1. Even P who originally invoked the jurisdiction on the federal court, can seek dismissal for lack of SMJ

3. Presumption against federal jurisdiction

iii. SMJ can be:

1. Exclusive

a. State courts not allowed to hear bankruptcy and patents/copyright cases

b. Federal courts not allowed to hear domestic/probate cases

2. Concurrent 

a. Sometimes both courts can hear a claim
2. Diversity Jurisdiction

a. General Background
i. 1332 ( Diversity of Citizenship/Amount in Controversy Statue –

1. Allows jurisdiction in civil actions where amount in controversy EXCEEDS $75,000 (don’t count interest or costs) and is between:
a. Citizens of different states

b. Citizens of a State and citizens or subjects of a foreign state

i. BUT, if an alien has permanent residence in the U.S. then they are a citizen of the state in which they are domiciled

c. Citizens of a State and citizens or subjects of a foreign state are additional parties
ii. Purpose of Diversity Jurisdiction:

1. Provides a neutral forum – free from local bias or influence for resolution of cases between citizens of different states.

a. Example: Pennzoil Case in Texas

2. Protect personal and corporate interests

a. Example: To protect state banking interests

iii. Reasons for going into federal court

1. Neutral Form – prevent hometown bias (larger jury pool)

2. Difference in Procedural Laws

a. Federal court may interpret state substantive law differently

3. Quality of Judiciary/Potential Judge Biases

4. Speed of litigation (State courts are slower) 
5. Topic of lawsuit (asbestos – federal judges more familiar with litigation)

6. Convenience of location
iv. Which law applies:

1. Diversity jurisdiction only changes the judge who presides – it does not change the law that applies

2. A federal court sitting in on a diversity case must apply the same law that the state in which it is would have applied
b. The Complete Diversity Rule
i. Fundamental rule of diversity jurisdiction  (Strawbridge v. Curtis)
ii. Every P must be of diverse citizenship from every D.
1. If one D and one P are co-citizens of the same state, there is no DJ

iii. This is statutory not constitutional – under 1332(a)(1)

iv. Example:

1. MA & MA can sue NH & NH
2. MA & NH can’t sue MA

c. Determining Citizenship of Individuals – US and Aliens
i. Common law citizenship = Domicile
ii. Elements of domicile
1. Residence (physical element) AND
2. Intent to Stay (mental element)
3. Person can only have domicile and thus can only be a citizen of one state of citizenship at a time.
iii. This may be tricky to determine, so need to consider a number of factors
1. Financial: Tax payments, bank accounts, driver’s license, voter registration, original residence (at birth), where children go to school, employment, commercial connections, Social Connections, location of family, In-state tuition, Rented vs. owned houses, Ties to local community, Civic associations, Religious internship

iv. Changing your domicile 
1. To change your domicile you must change both elements – (Mas v. Perry)
a. Student – Not Enough, school is a limited term of stay
i. Mas v. Perry – P was a student in LA therefore she was still a citizen of Mississippi
b. Job – Enough, considered to be indefinite
c. Driving through state, going on vacation – Not Enough
2. After the complaint is filed
a. All that matters is that the parties were diverse at the time the complaint was filed – if one moves after the complaint was filed then it is does not disrupt diversity 
v. U.S. citizen domiciled abroad
1. Cannot sue or be sued under diversity or alienage jurisdiction.

2. Doesn’t have a U.S. domicile
vi. Minors and Decedents

1. If case brought by a representative of a minor [also incompetent person or decedent] must use their citizenship

2. Domicile is ascribed at birth, usually based upon her parents

a. She retains this citizenship until she affirmatively changes it

vii. Procedurally:

1. P is responsible for alleging facts establishing diversity of citizen jurisdiction

2. Court retains power to “realign” citizenship (by looking at factors) and can dismiss suit if the realignment destroys diversity.

viii. Legal Permanent Residents

1. Some courts – consider them a citizen of state of domicile ONLY
2. Some courts – consider them dually alien and citizen
ix. Dual citizenship

1. Most courts will not allow the foreign citizenship of a dual citizen to create alienage jurisdiction where diversity would not otherwise exist.

2. Some courts say if a party is a dual citizen, other party must be diverse from both of those citizenships
x. In class hypos:

1. Someone is intending to move to California from Maine.  She wants to sue someone in California.  She owns a house in Cali and intends to move there.  Can she sue on a diversity basis?  
a. Yes because she has not established a residence in California yet, so she is still technically a citizen of Maine.
2. Citizen of Kansas sues a citizen of Nebraska.  Kansas citizen moves to Nebraska during the case.  Is there still diversity?  
a. Yes.  Citizenship valid at the time of the filing.
3. 4 months - Professor who lives in Virginia and works in DC. 4 months – Professor lives in NJ and works in NYC.  4 months lives in Maine at summer home.  How do you determine where their residency was?  
a. Need to look at factors to evaluate 
d. Determining Citizenship of Business Entities
i. Corporations – 1332(c)(1)
1. Citizenship of corporation elements (can have more than one overall)
a. State of incorporation AND
i. If more than one, they are a citizen of each state

1. This is extremely rare though

b. Principle place of business (three tests!) – note: there can only be ONE
i. Nerve Center (Olson citing Typewriter) – THE BRAIN
1. When a corporation’s activities are “far-flung” and “in different states”

2. Court to determine corporate HQ:  where officers direct, control, and coordinate all activities 

a. Primary financial center

b. Management decisions are made there

c. Corporate records

d. bank accounts

ii. Place of activity (Olson citing Kelly) – THE MUSCLE
1. When a corporation does not have a clear nerve center

2. The court will look at the operation and determine “business by way of activities” 

a. Some management decisions (mostly regarding production)

b. Hiring and firing of employees

c. Employee grievances

d. Workers compensation matters

e. Location of employees

f. Manufacturing and service locations
iii. Total activity test (Olson, 5th Circuit)

1. Use Nerve Center Test if:
a. Activity is scattered and you cannot identify one place then you use nerve center

b. Activity is so “passive” b/c HQ more important
2. Use Place of Activity If:
a. There are only 2 states, one with HQ and one with operations/activity then use the place of activity test

iv. This hasn’t been addressed by the Supreme Court yet, waiting for circuits to sort it out

1. So you could get different results in different circuits

v. There is a trend for courts to apply total activity test

c. Must state: state of incorporation & principle place of business in complaint or else case will be dismissed  (Randazzo v. Eagle-Picher Industries, Inc)
ii. Non-Incorporated Businesses

1. Citizenship:

a. Citizen of ALL the states where the members or partners are citizens
i. Thus if it has members from all 50 states/territories it cannot be sued under the diversity of citizenship jurisdiction in federal court (though it could be by federal question)

b. Must decided domicile for every partner

2. Examples: labor unions, limited liability companies (LLCs), insurance associations, joint ventures, partnerships (including law firms)

3. Belleville Catering (7th Circuit) – pg. 200

a. Both sides were blamed for assuming that an LLC was treated like a corporation.  Remanded to state court.

e. Amount in Controversy Requirement
i. Amount must EXCEED $75k

1. SMJ not lost if a judgment $75k or less awarded (Mas)
2. Excludes interests and costs

a. Except if contract says attorney’s costs can be recovered
ii. Guidelines for asking for relief

1. Must be for relief provided as a matter of law 
2. Must be in good faith
3. Cannot ask for:

a. Damages when the statute does not allow (ex. putative)

b. More than a K is worth
c. More than a promissory note is worth
i. Ex. If note is for 45K then they cannot recover more
iii. The amount stated by P controls
1. Unless 
a. Court investigates (rarely happens unless really obvious)

b. D can prove to a legal certainty that the P cannot recover that amount 
iv. Aggregation 
1. When a party wants to add separate claims to satisfy the amount in controversy requirement of $75k+

2. ALLOWED - Single P versus Single D

a. P can aggregate all claims, even if they are legally unrelated

i. Ex. P had $45k contract claim + $50 tort claim

3. NOT ALLOWED - more than one D or P
a. Examples:

i. P1 & P2 v. D1
1. P’s cannot put their claims together

ii. P1 v. D1 & D2

1. P cannot put two claims together

iii. P1 & P2 v. D1 and D2

1. P’s cannot put their claims together against D’s
b. Exception - Joint Claim

i. When two parties own property together. Thus, plaintiff’s HAVE to sue together they are allowed to aggregate

1. Ex: the property is worth 100,000 and they will have 50,000 a piece 
v. Equitable Relief

1. Traditional View – ask if D’s acts harmed P more than $75k

2. Some courts – ask if complying w/ injunction would cost D more than $75k

vi. Class Actions

1. If a class action seeks to invoke diversity of citizenship, courts look only to the citizenship of the class representative, not to that of all class members.
a. However, with regard to the amount in controversy, courts traditionally have required that the claim of each class member satisfy the jurisdictional amount. 

3. Federal Question Jurisdiction
a. Introduction and Background
i. Controlled by 1331
1. Federal Question: The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.
ii. Reasons for:

1. Expertise – more familiar w/ federal law and statutes and will better apply them
2. Uniformity – law same in all states, only 12 circuits
3. Independence – no term limits on judges, no need to be elected
iii. No amount in controversy requirement
b. The Well Pleaded Complaint Rule
i. Definition: a complaint that sets forth only a claim, unadorned by anticipated defenses or other extraneous material.  (established with Louisville Nashville Railroad Co.)

1. Must arise from the complaint itself
ii. Jurisdiction cannot depend on potential defenses or counter-claims
iii. Declaratory judgments:

1. Allowed only if claim would be supported by an independent basis of jurisdiction, such a diversity of citizenship or federal question.
2. They allow a D to file a claim first

3. Federal Declaratory Judgment Act

a. Allows D to file a claim so that the court can declare something, so that P cannot file a suit over it.

b. Pre-emptive action

c. Only allowed if there is a clear controversy
d. Examples:

i. Insurance company wants court to declare that it’s not required to pay under a policy b/c the insured breached a condition.

ii. A patent infringer might sue for a declaration of invalidity

iii. Patent holder seeks declaration that its patent is valid 
c. Centrality of the Federal Issue to the Claim

i. Federal issue must be a sufficiently central part of the dispute to justify jurisdiction.

ii. Purpose: to prevent “welcome mat” to federal court.

iii. Constitutional claims get in with FQJ easier that statutory claims.

iv. History of Tests

1. Minimum standard: Must be “an ingredient” (Osbourne)

2. Basic Holmes test (American Well Works)

a. The claim arises under the law that creates the cause of action

i. Exception #1:  Shoshone Mining (ONLY CASE ON THIS)
1. Even though federal law creates the action, because the all the substantive issues are applied to state law, it does not have federal question jurisdiction.

ii. Exception #2:  Smith v. Kansas City (as modified by Grable)

1. Even if a case arises under state law, the substantive issue is a federal law issue and thus it must go under federal courts.
3. Grable (2005)

a. Says prior tests and decisions valid there is no single standard because each case must be considered separately.

i. American Well Works – State 

1. D. wrongfully accused P of infringing patent.  P sued for libel.  Patent is a federal issue but claim for trade libel was based on state law, no FQJ.
ii. Smith v. Kansas City – Federal

1. Stockholder P sued corporation to stop them from using funds to invest in bonds under the Federal Farm Loan Act.  P said illegal in Missouri law b/c FFLA unconstitutional.  Court held when right to relief depends on application of Constitution, there is FQJ.
iii. Moore – State

1. Even though federal statute an issue, the state law is what created the cause of action.

iv. Merrell Dow v. Thompson – State

1. Sue over negligence and Federal Food, Drug, and Cosmetic Act (FDCA).  Court held FDCA did not create cause of action.
b. Grable got FQJ b/c federal statute meaning (IRS) is only contested issue.
c. Requirements to be in Federal Court (under Federal Issue)

i. State law claim necessarily raises an issue of federal law
ii. Federal law issue must be disputed

iii. Federal law issue must be substantial

iv. Doesn’t contravene congressional vision of authority (between state/federal court)

v. Any state-law claim by or against the Red Cross invokes FQJ.
d. Removal Jurisdiction (1441, 1446, 1447)
i. Four doctrinal rules
1. To remove a case, it must be one which the federal courts have SMJ 
(i.e. diversity or federal question) 

a. Purpose – to equalize P and D in types of claims to bring to federal court
2. It must go directly up (not to another state court)
a. Goes from state court in Boston to federal court in MA
b. Doesn’t change geography
c. D can only remove to federal court in same locale
3. Only D may remove
a. Procedure:  File notice in district court with all pleadings, process, and other papers on file in state action

b. D does not need to ask for permission

c. D has the burden to show P’s claim invokes SMJ
d. 3rd Party D’s cannot remove

e. If more than one D, they all must agree to remove – 1446(a)
i. Exception: One D can remove if there is a “separate and independent” federal question claim against her. 1446(c)
1. This is rarely invoked successfully.

f. If P is responding to D’s counterclaim then they CANNOT remove

i. P can only remove from federal court back to state court

4. Removability is determined:

a. When notice of removal is filed AND 
b. When the complaint was filed.
i. Do this to avoid:

1. P trying to change domicile after the complaint is filed
2. P trying to say that the claim doesn’t exceed $75k after the case has been removed.
ii. Timing

1. D  has 30 days from the time service of the complaint occurs – 1446(b)
a. Courtesy copies via fax do not start the timer (Murphy Bros.)
b. Adding a new D via an amended complaint does not restart the timer 
i. A defendant added after the initial filing of a complaint may not seek removal to federal court after the expiration of 30 days from when the original complaint was filed (Noble v. Bradford). 
ii. This is b/c D’s are treated as one unit for removal purposes

iii. This is the majority (general) rule. Some courts don’t agree.
2. If P objects, must do so within 30 days to file “motion to remand – 1447(c)
iii. Removing in a diversity of citizenship case - § 1441(b) 

1. The action is only removable if none of the defendants (joined or otherwise) are citizens of the state in which such action is brought

a. Thus, if one of the defendants is a citizen of the state in which the suit is (a NY defendant in  NY state court) it is not removable
b. Rationale – D has no need to protect himself from local bias

iv. If the removal is improper, the federal court remands the case to state court.

1. Could happen due to:

a. D failed to follow removal procedures

b. Court lacks SMJ
c. A non-diverse D is added later 

d. Fraud - P joins a party to manipulate where case is heard against whom they have no real claim.
Venue (proper district to bring the action)
1. Venue
a. Generally
i. Venue determines where within a court system a case can be brought.

ii. Purpose: Convenience of parties, efficiency of the system.
iii. When different claims are combined in one lawsuit, the general rule is that venue must be established in as to each separate claim.
iv. If objection not raised in complaint, this privilege can be waived.
b. Two types of cases

i. Local Actions
1. Real property is the basis of jurisdiction

2. Cases where P seeks a remedy in or to realty – quiet title, ejectment, foreclosure of mortgage, enforcement or removal of a lien

3. Claims for damages for injury to the land, such as trespass

ii. Transitory Actions
1. The majority of cases

c. Venue in State Court

i. Most set out special venue rules

ii. Example: Maryland rules in casebook

d. Venue in Federal Court – 1391
i. (a)(1) / (b)(1) ( You may sue within any district where D resides (domicile test) if all Ds reside within the state same; OR
1. Example: If the D’s live in San Diego (S. Dist of CA) and San Francisco (S. Dist. of CA) you must file in the district court of EITHER their domiciles (but can’t be in C. Dist. Of CA).
ii. (a)(2) / (b)(2) ( A district in which a substantial part of the (significant) events or omissions giving rise to the claim occurred; OR
1. Bates v. C&S Adjusters, Inc. – “Receipt of a collection notice is a substantial part of the events giving rise to a claim.”

iii. If there is no other district in the entire country to bring it in, use PJ [backup plan - rare]

1. This happens when there is a defendant in California and defendant in Connecticut and the claim happened in a foreign state.
a. (a)(3) – diversity of citizenship case solely
i. Where D is subject to PJ at the time the action commenced

b. (b)(3) – federal question case (hybrid diversity + fed q = fed q)
i. A judicial district where any defendant may be ‘found’ 
iv. Exception to (a) and (b) – “except as otherwise provided by law”

1. There are some particular venue provisions for specialized actions

a. National banks, federal taxes, interpleader 

v. (c) Corporations

1. Where they have PJ at the time the action was commenced.
a. Can be based on a single act by an employee 
vi. (d) Aliens may be sued in any district.

2. Change of Venue & Forum Non Conveniens

a. States

i. Can permit transfer from one county to another within the state
ii. Cannot transfer cases to other states

iii. If the case should be in another state, it must be dismissed “Forum Non Conveniens”

b. Federal

i. Can transfer to another federal district court

ii. 1404 – Proper Venue

1. Transfer due to: “convenience of parties & witnesses… in the interest of justice”
2. Every single motion to transfer venue includes an analysis of PJ.  Where it might have been brought even if defendant would have objected
3. Must use the law of the original forum 
a. We don’t want to encourage D’s to move cases to simply get a better choice of law
iii. 1406 – Improper Venue

1. Transfer due to: “laying venue in the in the wrong division or district”
2. Gives court flexibility to transfer case if there is a SOL problem (so they don’t have to dismiss).

3. Must use the choice of law in the new forum 
a. We don’t want to encourage Ps to file where choice of law in a place that is improper just so that it will get transferred to the choice of law they want.
iv. In some cases, the court can override contracts w/ forum selection clauses, but they usually don’t.
v. Very discretionary – up to the judge

c. MDL – 1407

i. In toxic torts or other big cases with lots of P’s, allows cases to be transferred to one district and consolidated for pretrial proceedings w/o meeting venue requirements.
ii. After pretrial they should remand but most courts keep the cases under 1404 or 1406

d. Forum Non Conveniens

i. Generally:

1. Only time should be used is if the case should be in a foreign country

a. Since they can’t actually transfer, they dismiss with the intent that the case will be brought again elsewhere.

ii. Must weigh factors (from SCOTUS – Piper)
1. Alternative Forum 

a. Must be available to the plaintiff

i. If not available – ask D to waive objections to PJ and SOL 

b. Must have reasonable procedures and remedies

i. The court will weigh whether the alternative forum provides adequate and satisfactory that it is no remedy at all

1. Courts have been flexible about this 

2. Private interest factors

a. Access to evidence

b. Access to witnesses 

c. Access to land

d. Other factors relating to the convenience of the litigation
i. Ability to get parties (compulsory process for potential parties) 
e. Example – Piper – all evidence and witnesses were in Scotland
3. Public interest factors 

a. Local interest
b. Court Congestion

c. Conflict of Laws

d. Burdening Local Juries

iii. Not a factor – unfavorable change of law (Piper)
How To Challenge Jurisdiction
1. Raising Jurisdictional and Related Challenges
a. 12(h) – Waiving and Preserving Certain Defenses

i. 12(b)(2-5): are waived if not pleaded in the first motion or answer
1. FNS generally doesn’t count, even though it’s technically re: venue

2. If you leave one out, then you are deemed to have waived those arguments.

ii. 12(b)(6-7): are available later [failure to join party, failure to state a claim]
iii. 12(b)(1): always available [smj]
b. 12(g) – Joining Motions

i. If you raise one of the Rule 12 motions, you must file all available at the time.

c. You can raise 12(b) defenses in an answer instead if you want.

2. Direct v. Collateral Attacks

a. Generally
i. You may only collaterally OR directly attack PJ – cannot do both!

1. Due to res judicata “one bite @ the apple”

ii. Baldwin v. Iowa: 
1. By appearing before the court to allow them to decide jurisdiction, you submit to the jurisdiction of the court to decide jurisdiction
2. Once you make collateral attack, you cannot do a direct attack (and visa versa)
b. Direct Attack

i. Making a special appearance in the court case to object to personal jurisdiction.

1. Be careful not to raise any other issues, or court will say you waived PJ.

2. All federal courts allow special appearances, but not all state courts do

ii. If this fails, D cannot challenge PJ again after this until the entire case is litigated on its merits.
iii. Problems (expensive)

1. Must find attorney licensed in that state

2. If you lose the direct attack, you must litigate there
iv. When to do this:

1. If you aren’t confident about your PJ argument

2. If you have a strong case on the merits

3. If the forum is not all that inconvenient

4. If the forum is not terribly biased against you

c. Collateral Attack

i. Process:

1. Ignoring the process (refuse to answer)

2. Allow the court to enter a default judgment against you without appearing

3. Appeal when P tries to enforce judgment in your home state, by saying that judgment in the case was invalid because they didn’t have PJ. (per FFCC)

4. Home state then evaluates your PJ merits and then…

a. Can refuse to honor P’s judgment

b. Can uphold P’s judgment against you (you lose on the collateral attack)

i. You cannot reargue your case on the merits

1. Very high price

ii. You must accept judgment 

iii. You cannot do direct attack at this point
ii. Only can be done if the PJ issue isn’t litigated (by appearing specially)

iii. You can avoid the problems associated with a direct attack

iv. When to do this:

1. If you are very confident about your PJ argument

2. If you don’t have a strong case on the merits

3. If the forum is inconvenient

4. If the forum is terribly biased against you
Joinder of Claims and Parties & 
The Supplemental Jurisdiction Statute
1. Generally

a. For every new claim or party (
i. You need to know the name of the joinder

ii. You need to know the rule of the joinder

iii. How it’s treated under the rule (mandatory, compulsory, etc.)

b. Every added claim must have a basis for SMJ

i. Independent basis (federal question or diversity) OR

ii. Supplemental jurisdiction

1. SMJ over main claim

c. Purpose

i. Saves time and money

ii. Avoid repetitive litigation

iii. Avoid contradictory/inconsistent jury verdicts

iv. Public confidence in the judicial system

d. Always ask two questions

i. Is there a joinder rule that permits the assertion of this claim?

ii. If so, is there SMJ?

e. No penalty for misjoinder – Rule 21

i. Not grounds for case dismissal
f. P needs 3 things

i. Real Party in Interest – Rule 17(a)

1. “An action must be prosecuted in the same of the real party in interest”

2. Can be executor, administrator, guardian, party authorized by statute

3. For insurers, they are RPI up to the deductible

a. Oftentimes insurance companies will not litigate in their names and will “lend” the money to the insured b/c they are not sympathetic D’s

ii. Capacity to sue or be sued – Rule 17(b)

1. Children must have guardian / next of friend to be sued or to sue – Rule 17(c)

iii. Standing

1. Doctrine requiring P to have suffered some “injury in fact”
2. Joinder of Claim – Rule 18
a. This is permissive
i. CP not required to assert all claims she has against OP
b. If A has a federal claim against B, A can add a state claim against B
i. Gibbs – Court does not abuse their discretion to confer supplemental jurisdiction to do this.  Court uses “common nucleus of facts” to state why/when they can do this (1367A) ( constitutional basis for this (article 3, section 2).
c. Allows CP to assert every claim she has against the OP – no limits.
i. Even if the claims are not transactionally related.
ii. But first one must be transactionally related. 
d. Even though claim joinder is permissive under rule 18 it is effectively compulsory because of the law of res judicata (says you may file/litigate a claim only once)
e. Rule 42 allows claims to be split up or to join claims.  You can always separate out claims under rule 42(b) or join up separate cases for trial under 42(a).
3. Supplemental Jurisdiction Analysis Outline (use for every Joinder question)
a. First determine if there is an independent basis of SMJ over each claim?
i. Federal Question OR

ii. Diversity

b. Is there an independent basis of jurisdiction over the main claim?

i. Federal Question OR

ii. Diversity

c. Supplemental Jurisdiction Statute – 1367

i. (a) Rule of Inclusion – Is the claim “so related to the claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the US constitution”?

1. Shall included claims involving the joinder or intervention of other parties

2. Judicial gloss: 
a. Common nucleus of operative fact = same transaction or occurrence

3. If the answer is yes, than there is supplemental J unless excluded by (b) or (c)

ii. (b) Rule of Exclusion – Claim is excluded from supplemental jurisdiction if meet all 3:
1. Original SMJ over main claim if founded solely on 1332 (diversity/amount)

2. It is a claim made by:

a. Plaintiffs against persons made parties under rule 14, 19, 20, or 24; OR

i. 14: Third party claims

ii. 19: Compulsory joinder

iii. 20: Permissive joinder

iv. 24: Intervention
b. By persons proposed to be joined as plaintiffs under rule 19 or 24

i. 19: Compulsory joinder

ii. 24: Intervention
3. Supplemental Jurisdiction would be inconsistent with the jurisdictional requirements of 1332 (diversity/amount)
a. Seems to be talking about the fact there might be collusion.
iii. (c) Matter of Discretion – Claim may also be excluded in the discretion of the dist. ct if:
1. It raises novel issues of state law

a. They would want to highest state court to be able to decide this issue, so they probably would not take it.

2. State claim substantially predominates over the federal jurisdiction claim

a. If state law dominates over federal law claims, they may not take it.

3. District court has dismissed all federal jurisdiction claims
4. Exceptional circumstances where there are compelling reasons for declining jurisdiction [should be rare]
iv. (d) – SOL tolled while state law claim is pending in federal court and for 30 days after it is dismissed unless state law permits longer tolling period.

4. Permissive Party Joinder by Plaintiffs – Rule 20 – PERMISSIVE RULE
a. Rule 20(a)(1) – Defines Proper Plaintiffs ( P1 & P2 v. D1  
i. (A) Claim must arise out of the same transaction or series of transactions; AND

ii. (B) Claim must involve any question of law or fact common to all P’s

b. Rule 20(a)(2) – Defines Proper Defendants ( P1 v. D1 & D2 
i. (A) Claim must arise out of the same transaction or series of transactions; AND

1. Schwartz v. Swan (pg. 654) - P vs. D1 and D2 b/c P has injuries and doesn’t know who caused what.  P wanted to join both D’s in, but they didn’t want that

ii. (B) Claim must involve any question of law or fact common to all D’s
c. If diversity is the basis for subject matter jurisdiction

i. Still have to have complete diversity

ii. Must meet the amount in controversy requirement for each claim between each set of parties
d. Why join? ( Much more efficient to sue them all together, Avoid empty chair defense
e. Why not to join? ( If it will destroy personal jurisdiction over all D’s or one D would destroy diversity of citizenship jurisdiction, or If you are the P and want to appear the most sympathetic, get limited funds from D
5. Counterclaims and Cross-Claims – Rule 13
a. Rule 13(a): Compulsory Counterclaims: A ( B and B ( A

i. Rule 13(a)(1) – In General 

1. If the claim B has against A arises out of the same transaction or occurrence as the original claim, and doesn’t require another party to be added, then a counter claim is required [in a pleading]

2. Purpose: We don’t want to have A sue B then B sue A separately for the same accident.

3. If you don’t file it in a pleading, you lose the right to claim it

a. Dindo: this rule didn’t apply if the first case was settled (res judicata not active)
i. Gave benefit of the doubt to plaintiff, very generous b/c of policy

b. Cartaret Savings: this rule applies if the first case was a default judgment

i. Even though a pleading was never filed

4. To determine if “compulsory,” always interpret in light of its purpose:

a. Purpose of compulsory counterclaims is judicial convenience – resolving all things related to one incident/transaction in one judicial action

b. Defines same transaction or occurrence by ‘logical relation test’

i. If it makes sense from the position of judicial economy and convenience to try the claims together, then they will be deemed to have arisen out of the same transaction or occurrence
ii. Rule 13(a)(2) – Exceptions

1. Claim does not yet exist when pleading was served; or
2. Claim requires unobtainable new parties; or
3. Claim is pending elsewhere; or
4. Suit was under in rem jurisdiction and pleader is asserting no counterclaims
b. Rule 13(b): Permissive Counterclaims: A( B and B ( A

i. Doesn’t arise out of the same occurrence or transaction as the original claim but we’ll allow it [in a pleading]
ii. Any claim against an opposing party may be brought

c. Rule 13(g): Cross-Claim Against Co-Party [Permissive]: A ( B and A ( C then B ( C

i. Could be a derivative claim: general and subcontractor case

ii. Not required, permissive

iii. Allowed if they arise out of the same transaction or occurrence as the original claim

iv. Always against a co-party: plaintiff against plaintiff, def against def
v. Once properly filed, must add related claims to avoid claim preclusion – in other words, the first one is permissive, than other afterwards are compulsory 

6. Third-Party Claims (Permissive) – Rule 14
a. Rule 14: Third Party Claims: Impleader: A ( B and B( C

i. Is being claimed that C is liable for some or all of what B is liable to A
ii. Example ( Asahi: when there is products liability and each manufacturer brings in the next smaller manufacturer of parts – derivative liability

iii. B: third party plaintiff ; C: third party defendant and a third party plaintiff
iv. Generally an indemnity claim or a contribution claim

1. Contribution – based upon the common, though not necessary identical, liability of two or more actors for the same injury.  It equalizes the burden on the wrongdoers by requiring each to pay his own proportionate share of damages 

a. Markvicka: school district “might be liable for contribution so it may be joined as a 3rd party P in order to determine its accountability”
2. Indemnity – enables one tortfeasor to shirt the entire burden of the judgment to another.  It allows one who has been compelled to pay solely because of a certain legal relationship to shift the ultimate burden of the judgment to the actual culprit.
v. 14(a): D brings in 3rd party
1. (1) D may bring in 3rd party D who is a nonparty and who may be liable to some of all of the claim.  But the 3rd party P must motion to get the court’s permission if it wants to add them more than 10 days after serving their answer.

2. (2) 3rd party D’s Claims and Defenses:

a. Must assert any defense against 3rd party P claim under Rule 12

b. Must assert any counterclaim against 3rd party P under Rule 13(a), and may assert any counterclaim against 3rd party P under rule 13(b) or any crossclaim against another 3rd party D under rule 13(g)

c. May assert against the P any defense that the 3rd party P has to the P’s claim

d. May also assert against P any claim arising out of the transaction or occurrence that is the subject matter of the P’s claim against the 3rd party P
3. (3) P may assert against 3rd party D any claim arising out of the transaction/occurrence that is the subject matter of P’s claim against 3rd party P.  3rd party D must then assert any defense under rule 12 and any counterclaim under rule 13(a), and may assert any counterclaim under rule 13(b) or any crossclaim under rule 13(g)
4. (4) Any party may move to strike/sever/separate 3rd party claim

5. (5) 3rd party D may proceed under this rule to bring in a 3rd party D

a. This may happen indefinitely until responsible party found
vi. 14(b): P brings in 3rd party
1. Counterclaim is asserted against a plaintiff, a plaintiff may bring in a third party

b. Owen Equipment & Erection Co. v. Kroger
i. D (Iowa) sued OPPD, OPPD added Owen as 3rd party defendant, then OPPD got out due to summary judgment win.  Found out Owen was actually in Iowa and court said there was no SMJ so it doesn’t matter 

ii. They are worried about setting a precedent where P’s subvert the complete jurisdiction requirement – possibility of “collusion”
iii. Court treated the claim as an “upsloping 14(a) claim”
c. Hypo:
i. What about an impleader claim filed by the P.  P, a NY citizen, sues, D, a citizen of Missouri, invoking diversity of jurisdiction.  Now D files a counterclaim against P.  P has a claim for indemnity against T, and would like to implead T. T, however, is a citizen of NY, so there is no diversity of citizenship.
1. Peterson says there IS supplemental jurisdiction here!! 

7. Compulsory Joinder of Parties – Rule 19
a. Motion 12(b)(7): Failure to join a party under Rule 19
i. Effectively the same as not having subject matter jurisdiction
ii. Not waived until end of trial
iii. Can’t be raised on appeal
b. Basic Concept:
i. Is that there are parties who if left out of the case by P’s initial filing, we decide we really need to have because we can’t have complete relief without them or that party’s interest may impede their interests.
ii. Three step Process to determine this!
c. Rule 19(a): Is this a necessary party?  They should be added if:
i. (1)(A) – without them, the court cannot give complete relief for existing parties
ii. (1)(B) – they claim an interest in the action and is so strong that ( 
1. (1)(B)(i) – it would impair/impede their ability to protect their interest in the matter
2. (1)(B)(ii) – it would leave an existing party subject to a high risk of either incurring multiple or inconsistent obligations
iii. Temple v. Synthes: a joint tortfeasor is not a necessary party (JSL)
1. Absent tortfeasors are never bound by the original tortfeasor!
d. Can that party be added?  Is it feasible?
i. Is there personal jurisdiction over them?
ii. Would venue be destroyed?
iii. Subject matter jurisdiction?
1. Diversity jurisdiction
2. Federal question jurisdiction
3. Supplemental jurisdiction
e. Rule 19(b): If they are indispensable and cannot be added, do we dismiss case or find a way to proceed without him?
i. Indispensable parties are persons with an interest of such a nature that a final decree cannot be made without either affecting that interest, or leaving the controversy in such a condition that its final termination may be wholly inconsistent with equity and good conscience.
ii. Factors: 
1. Will a judgment without him prejudice the absent party or the existing parties?
2. Can the court avoid or lessen prejudice by shaping relief?

3. Will the judgment be adequate without the outside party?
a. Haas v. Jefferson National Bank: 
i. Haas wants the bank to give him half the shares that he and Glueck bought together.  Glueck was indispensable because he was more than a key witness.  His exclusion might require another trial and impede his interest/justice.
4. Cost to plaintiff of dismissing the case
5. Can the court avoid or lessen prejudice by shaping relief?
1

