I. Complaint Filed (p. 2)
a. Π can amend (p. 20)
b. Voluntary dismissal R41 (p. 4)
II. Summons and complaint served (p. 5)
III. Defandant can: 
a. Ignore it – suffer default (p. 19)
b. Motion to Dismiss R12 (p. 9)
c. Motion to dismiss R41 (p. 5)
d. Answer it (p. 18)
xi. Admit, deny, lack information

xii. Affirmative defenses

xiii. Counterclaim (p. 21)
xiv. Crossclaim (p. 22)
xv. Implead (p. 25)

e. Remove (p. 11)

f. Transfer venue (p. 14-15)

IV. after responsive pleadings (p. 19)
a. Motion for summary judgment (either party)

b. Π may reply (probably not unless counterclaim asserted)

c. Amendment (p. 20)
d. Voluntary dismissal (p. 4)
e. Motion to strike (p. 11)
f. Motion for judgment on the pleadings (p. 10)
V. Anytime during the trial

a. Amendment (p. 20)

b. Rule 11 (p. 26)

c. Implead (p. 25)

d. Counterclaim (p. 21)

e. Crossclaim (p. 22)

f. Implead (p. 25)

g. Joinder of parties (p. 23)

VI. Jurisdiction

a. In rem (p. 28)
b. Quasi-in-rem (p. 29)

c. In personam (p. 29)

d. General in personam (p. 31)

e. Subject Matter (p. 31)

xi. Diversity (p. 31)

xii. Federal Question (p. 32)

f. Supplemental (p. 33) 

VII. Things to Remember
a. Timeline

b. Same transaction test (p. 26)

c. Court’s discretion (i.e. joinder p. 24)
d. Joinder (required or permissive) 

e. Format/procedure  

I. Pleadings Allowed

a. Complaint

b. Answer to complaint

c. Answer to a counterclaim designated as a counterclaim

d. Answer to a crossclaim

e. Third-party complaint

f. Answer to a third party complaint

g. A reply to an answer, if the court orders one 

II. Motions

a. Format

i. Must be in writing, unless made during hearing or trial

ii. Must state grounds for seeking order

iii. Must state the relief sought 

b. When Filed 

i. Motion for leave of court

ii. Brief in support of motion

iii. certificate of service

iv. proposed form for court to sign granting motion 

III. Complaint 
a. Who 

i. Party seeking relief 

b. When

i. Before statute of limitations runs out 

c. Where

i. SMJ

a. Diversity

b. Federal Question

ii. Δ subject to Personal Jurisdiction

iii. Venue

a. Convenience of parties, witnesses, evidence
b. Substantiality of events or occurrences
c. Where Δ lives 

iv. Choice

a. jury of peers

b. forum shop; most favorable law (though most courts will apply law of place where accident took place)

c. Costs – travel/attorney/discovery
d. schedule – efficiency, backlogs 

e. procedural differences  

d. How 

i. File in court with clerk 
ii. Service on opposing Party  R4
e. Format 

i. Contains name of the court, title of the action, file number, designation as complaint, counterclaim, crossclaim, etc.
ii. The title must name all the parties (subsequent pleadings may name only first listed party)
iii. All claims or defenses made in numbered paragraphs
iv. Each claim or defense separated to a single set of circumstances 

a. Each claim founded on sep. transaciton or occurrence must be separated 

b. Each defense, other than a denial, must be sttated separately 

f. A copy of written exhibit attached to a pleading is part of the pleading

g. What it contains substantively 
i. Short and plain statement of the grounds of jurisdiction
a. Unless court already has jurisdiction 

b. A claim that is both within admiralty/maritime jurisdiction  and SMJ on another ground may be designated as maritime. 

c. A claim that is only admiralty/maritime is in that jurisdiction whether pleaded or not. 

ii. Short and plain statement of the claim showing that the pleader is entitled to relief. 

a. Time and place is material 

b. Π can rely on any legal theory that would entitle him to relief, regardless of whether π explicitly articulates those claims. Assumption that court can find law on its own based on π’s factual assertions. 
c. Twombly – can’t allow mere possible legal theory; π must prove plausible. Π doesn’t need to show probable. 

d. Each allegation must be simple, concise and direct 
e. Claims asserted pursuant to R11 (certified truth after reasonable inquiry)

f. In pleading conditions precedent, it is sufficent to generally allege all conditions have occurred or been performed 

iii. Demand for judgment for the relief 

h. Goal is to give Δ fair warning.

i. Summary judgment is where weaker claims get weeded out. 

j. Heightened Pleading Standards 

i. Fraud or mistake pleadings require more specific statement of circumstances constituting offense
a. Alleges moral misconduct that has more serious repercussions; want to be strict in allowing cases to go forward
b. Requires proof of consequences, not proof of Δ’s mental state
c. Blackmail risk may lead to quick and unfair settlement 

d. Malice, knowledge or other mental state of Δ may be alleged generally 

ii. Courts lack authority to add Civil Rights to heightened standards b/c not explicitly mentioned in R9

a. Legislature is in best position to determine if courts are overwhelmed by frivolous lawsuits
b. Don’t want to discourage people already in a subordinate position 
k. Consistency of claims
i. A party may state as many separate claims or defenses as the party has regardless of consistency. R8(e)(2)

a. When genuinely in doubt as to fact and what evidence will show 

b. But, must be in good faith R11

c. Δ may object and file motion to dismiss 

ii. In trial stage, it’s up to the jury to decide between two reasonable stories. Though, if record cannot logically support either story, judge may grant motion for directed verdict.

iii. If jury finds Δ guilty on both contradictory claims, Δ can request judgment as a matter of law. 
a. Judge sets aside jury verdict

b. retrial with new jury. Can’t dismiss if there’s enough evidence for a reasonable jury to support one of the counts, but not for the court to decide which count and make a definite determination of the facts. 

l. A pleading need not allege (except when necessary to show J) 
i. Party’s capacity to sue or be sued
ii. Party’s authority to sue or be sued

iii. Legal existence of an organized assoc. that is a party

iv. Counterargument to affirmative defenses
a. High burden to anticipate

b. Δ may have unique knowledge to plead that position

c. Rare that it will be an issue
d. Policy decision; encourage certain suits. 

IV. After filing, before Δ answers 
a. Motion to recuse – ask judge to step down. 
b. Notice of dismissal R41
i. Without court order

a. Before other side has filed an answer or moved for summary judgment 

b. If no answer is required, before evidence is introduced at a hearing or trial 

a. Δ may incur costs on discovery or legal fees

b. Don’t want to allow gamesmanship to give π a free chance to see Δ’s side b/c it’s not free for Δ or court

c. After response, court may require π to pay Δ’s costs

c. stipulation of dismissal signed by all those who have appeared

d. What happens

a. Dismissed w/o prejudice the first time 

a. If π tries to bring substantially same claim against same Δ, court may:

1. order π pay cost of previous action

2. order stay until π has complied 

b. Second time, adjudication on the merits 

ii. Court’s order required 

a. In other cases besides for (a)
b. dismissed without prejudice, unless court order says otherwise

c. Δ’s consent not needed

d. If Δ counterclaim-ed, can dismiss if counterclaim can remain independently. 
c. Involuntarily Dismissal 

i. Who

a. Δ files rule 41 as punishment 
ii. Why 
a. Failing to prosecute, inactivity by π

b. Failing to follow rules

c. Failure to follow a court order 

iii. Effect

a. Adjudication on the merits, except
a. Dismissed for lack of jurisdiction, improper venue, failure to join a party, wrong court

d. Amendment (see p. 
V. Summons and Service of initial complaint 
a. Format of Summons 
i. Name the court and parties

ii. Be directed to the Δ 

iii. State the name and address of π’s attorneys or π

iv. State time when Δ must appear and defend 

v. Notify the Δ that failure to appear and defend will result in default judgment 

vi. Be signed by the clerk

vii. Bear the court’s seal

viii. May be ammended with permission of the court 

ix. Served with a copy of the complaint 

b. Issuance of Summons 
i. Before service

a. On/after filing complaint, π may present summonts to the clerk

b. Clerk then signs, seals and issue to π for service 

c. Must be issued for each Δ to be served. 

ii. After Service 

a. Proof of service made by affidavit; except 

a. service by US marshal

b. If service is waived, file waiver instead
b. Proof of service outside US

a. As provided by applicable treaty or convention

b. By evidence satisfying court (i.e. signed receipt)
c. failure to prove service may be amended; it does not affect validity of service 

iii. When

iv. Δ must be served within 120 days after complaint is filed 

v. If π shows good cause for failure, court must extend time 

vi. If not, court, by motion or on its own after notice to π, must

a. Dismiss without prejudice

b. Order service be made within a certain time  

vii. This time does not apply to service to those in foreign country

c. Who may serve a Δ? 
i. Any person who isn’t a party 

ii. Must be over 18 

iii. Federal Marshall serves for United States

iv. Commonly done by private party 

v. Court must appoint someone for poor π or seaman 

d. Serving an Individual within the US

i. As authorized by State law in which district court lies

a. Certified/registered mail

b. Email 

ii. Personal Delivery (in-hand delivery)
a. On Δ himself, wherever he is found

a. If Δ runs, courts may say sufficient 

b. Cannot serve agent for a natural person 

iii. At dwelling house or usual place of abode 

a. With a person of suitable age and discretion

b. That person resides therein

c. May be more than 1 acceptable place 

d. Cannot serve business, unless authorized by law 

e. Circumstantial evidence that this is dwelling place

a. Living there at time

b. Sufficient permanence  

e. Serving an individual outside US

i. by any internationally agreed means of service (i.e. authorized by Hague Convention)

ii. if no internationally agreed means, by a method reasonably calculated to give notice:

a. prescribed by that country’s laws for service in its own courts

b. as directed by foreign authorities

c. Unless prohibited

a. Personal delivery 

b. any form of mail that requires signed receipt

c. any other means not prohibited

f. Serving a minor or incompetent person

i. Following state law for service in state courts

ii. If outside US, following rules for serving individual outside US

g. Serving a corporation, association or partnership

i. Following state law
ii. Serving an officer, managing or general agent, agent authorized by appt. or law to receive service (and if required by mailing a copy to Δ)
iii. If outside US, same as rules for indiv. found outside US 

h. Serving the US govt

i. deliver to US attorney (or his sec.) for district where action is brough; or 

ii. Send a copy by registered/certified mail to civil-process clerk at US attorney’s office.

iii. Send a copy by registered/certified mail to attorney general in DC 

iv. Send a copy by registered/certified mail to agency or officer if relevant. 

i. Serving a US agency, employee or individual acting in official capacity 

i. Serve US govt in proper manner

ii. Send via registered/certified mail to person or agency 

iii. Court must allow a reasonable time to amend if:
a. Fail to serve person or agency; but

b. Served US attorney or Attorney general

j. Serving a US employee or individual as an individual
i. Serve US govt in proper manner

ii. Serve individually according to rules of serving individual 

iii. Court must allow a reasonable time to amend if:

a. Fail to serve US govt; but 

b. Served officer or employee 

k. Serving a foreign, state or local government 

i. Foreign government as prescribed by law

ii. State or local government 

a. Deliver to CEO 

b. Service as prescribed by law 

l. Attaching Property/Assets 

i. Notice given as prescribed by statute (fed. or state)

ii. Notice given to claimants as prescribed by R4

m. Court’s discretion 

i. Court may authorize other methods of accomplishing service if good faith efforts have been exhausted and failed. 

ii. Limits on service in unusual situations
a. Brute force to accomplish service
b. Abhorrent subtrefuge to accomplish service 
c. Immunity from service for people coming to DC to petition federal government 

n. Goals of Service: Due process guarantees: 

i. a reasonable notice and 

a. Requires a notice reasonably calculated to reach Δ in the circumstances.  

b. Δ doesn’t actually have to receive notice

c. Reasonableness depends on probability of success and cost and burden on π

a. Improbable that Δ will see ad in small newspaper

b. Burden low when have names and addresses of Δ

c. Caretaker principal – post notice on real property and Δ will be told 

d. With multiple Δ, interests of those not present will be served by identical interests of those present

e. In-hand vs. mail service – cost a consideration

o. an opportunity to be heard. 

p. Waiving Service 
i. Π may request Δ waive service
a. When to request waiver
a. after notifying Δ that an action has been commenced
b. within 120 days of filing complaint
b. How to request waiver

a. By first-class mail; or
b. Other reliable means 

c. Format of waiver request   
a. be in writing 

b. be addressed to Δ or agent 

c. name court where complaint was filed

d. be accompanied by copy of complaint, 2 copies of waiver form, prepaid means for returning the forms
e. inform Δ of consequences of waiving or not 

f. be dated 

ii. Who (what type of Δ) may waive service? 

a. Individual (domestic or foreign)
b. Corporation or association

c. Cannot be: 
a. US govt or employee

b. Minor or incompetent person

c. Attaching property 

iii. What happens when Δ waives service? 
a. Returns waiver 
a. by certified mail 

b. within at least 30 days if within US 

c. within at least 60 days if outside US 
d. π need not file proof of service 

b. Benefits

a. Δ gets extra time to respond 
a. 60 days to answer if inside US
b. 90 days to answer if outside US
b. PJ and venue still available defenses

c. Negatives
a. Δ waives defense of insufficient service or insufficient service of process

iv. What happens if Δ doesn’t waive service? 

a. Δ has a duty to avoid unecessary expenses of service
b. if Δ located w/in US, and has no good reason, court must  
a. impose cost of service 

b. impose costs of collecting service expenses (including attorneys fees)

q. Serving a summons or filing waiver establishes PJ over Δ

i. Who is subject to general jurisdiction of state in which District court is locate 
ii. Who is joined under R 14 or R19, and is served within 100 miles of from where summons was issued (inside US)
iii. When authorized by federal statute 

iv. Transient jurisdiction? 

v. If claim arises under federal law

a. Not subject to general jurisdiction in any state court
b. Jurisdiction is constitutional 

VI. Motions to Dismiss R12
a. Any Rule 12 motion may be joined with any other R12 motion 
i. Joining defenses does not mean waiver

b. A party cannot file a Rule 12 motion 

i. if objection or defense when available when filed an earlier motion
ii. exceptions:

a. SMJ can be raised at any time or decided suo sponte

b. Failure to state a claim, failure to join R19 party, claiming any other legal defenses
c. Motions must be joined in initial filing (or deemed waived) when defense or objection is available.
d. Must be decided at a hearing before trial, unless courts order a deferral until trial.  

i. No right to jury trial to decide hear factual disputes

ii. Usually facts are undisputed and submitted by affidavit. 

iii. Court takes all facts as true

iv. All reasonable inferences drawn in favor of π

v. by invoking court’s authority to decide motion grant court permission to discover contacts; at least consent to power of the court to decide motion Δ puts before it

vi. Usually court grants π chance to amend 

vii. If matters outside pleadings are presented to court, motion treated as one for summary judgment

viii. All parties must be given reasonable opportunity to present pertinent material 

e. If granted

i. Π is usually given time chance to amend

ii. Case dismissed 

f. if denied

i. Δ has 10 days to answer after court decides 

g. 12(b) motions 

i. Types 

a. Lack of SMJ

a. Can assert anytime

b. Court can decide suo sponte 

b. Lack of Personal jursidiction

c. Improper venue

d. Insufficient process 

a. Rare since the form is a form given by the clerk 

e. Insufficient service of process

a. If granted, default judgment void 

f. Failure to state a claim upon which relief can be granted

g. Failure to join a required party under R19
ii. When?

a. Motion is optional, but if choose to file a motion:

a. If responsive pleading is allowed, before response
b. If responsive pleading is not allowed, assert at trial 

b. If don’t file any motions, may be asserted in responsive pleading (if response is first interaction w/ court) 
iii. A party waives PJ, improper venue, insufficient process, and insufficient service if: 
a. Fails to include available defense or objection when filed an earlier R12 motion (does not refer to other motions)
b. Fails to raise defense by either:

a. Making a motion (Δ must be active)
b. Including it in response 

c. Timely amendment

a. Before being served w/ response 
b. If response is not allowed, 
1. within 20 days of answering; and
2. before action is on trial calendar

iv. A party may assert failure to state a claim, failure to join a R19 party, or any other defense 

a. In any pleading allowed or under R7(a)
b. by motion for judgment on the pleadings

c. at trial 

h. Motion for a more definite statement

i. When - Before filing a response, if response is allowed
ii. Why – pleading is so vague or ambiguous that party cannot reasonably prepare a response. 
a. Lengthy or amateur pleadings don’t warrant motion 
iii. Substantively – points out defects and details desired 
iv. After granted

a. Non-moving party has 10 days (or specified time) to revise statement 

b. If the order is not obeyed, court may strike pleading or issue any other appropriate order 

i. Motion for judgment on the pleadings

i. When

a. When pleadings are closed (after answer)

b. Doesn’t delay trial 

ii. treated as summary judgment if matters outside pleadings are admitted by court 

iii. all parties are given opportunity to present relevant info

j. Motion to Strike

i. When
a. Court may act on its own 

b. Motion before responding to pleading

c. If response is not allowed, within 20 days of service of pleading
d. If granted, court strikes from a pleading 
e. An insufficient defense

f. Any redundant, immaterial, impertinent or scandalous matter.  (i.e. gratuitous attack on Δs character)
ii. can strike entire complaint if not signed

iii. π’s option similar to Δ’s 12(b) defenses – used to strike defenses asserted in response that are unavailable as a matter of law. 
VII. Removal to federal court §1441
a. When

i. Within 30 days of receipt of complaint

ii. Or within 30 days of service of summons, if complaint has already been filed, and Δ receiving summons was not required to receive complaint. (whichever is shorter period of time).  
iii. Failure to remove is deemed a waiver 

iv. subsequently added Δ are not granted additional 30 days. 
a. Time to remove starts over for Δ added under §1369 (accident where > 75 people died) 

v. If amendment, motion, order or other paper set forth new basis for fed. jurisdiction, then Δ has 30 days from receipt of copy.  
a. Except if new basis of jurisdiction is diversity, and initial pleading was filed over 1 year prior. 

vi. in criminal prosecution

a. within 30 days of arraignment in state court; or

b. any time before trial (whichever is earlier)
c. for good cause, district court may grant Δ permission to file for removal later 

b. Who 
i. Only Δ or Δ’s may initiate 
ii. Limits:

a. If SMJ based on diversity, Δ cannot remove if he is a citizen of the state 

iii. Δ always allowed if:
a. Δ is the United States, a federal agency or any officer of a federal agency being sued in his capacity as officer in apprehending criminals or collecting revenue. (civ. or crim.)

b. Officer of a federal court sued in official capacity (civ. or crim.)

c. Member of Congress (civ. or crim.)

d. Δ is a civil officer and a nonresident of State, and is being sued by an alien, and jurisdiction obtained by in-state service 

e. Δ is a member of the armed forces and is being sued in his capacity as serviceman (civil or criminal)

a. Any time before the trial or final hearing 

c. Procedure
i. File a notice of removal in district court embracing place where action is pending 
ii. Short and plain statement of grounds for removal 

iii. Copy of all process, pleadings or orders served upon Δ

iv. Signed pursuant to R11 

v. Δ must give written notice to all adverse parties

vi. Δ must file copy of notice with clerk of State court, which puts into effect removal. 
vii. Counterclaims removed pursuant to Tariff Act of 1930

a. Resolved as if original complaint, except:

a. Payment of filing fees not required 

b. Counterclaim relates back to date of original complaint in proceeding before International Trade Commission 
viii. In criminal proceedings

a. File a notice of removal

b. Short and plain statement of grounds for removal

a. Failure to state grounds is a waiver on such grounds
b. Second notice may be filed only on grounds not existing at time of original notice. 

c. Court may grant permission for good cause 

c. Court files makes order for summary remand if no grounds. 

d. If remand isn’t warranted

a. Court must order evidentiary hearing 

b. Notify State court to discontinue prosecution if removal is warranted. 
c. Marshall must take Δ into federal custody, if in state custody 

d. Action is removable if: 
i. Federal court would have had original jurisdiction 

a. Fed Q 
a. Non-removable claim is joined with Fed Q, entire case can be removed. 

b. Court can determine whole case 

c. or remand State law issues to state court.

b. SMJ based on diversity, and no Δ is a citizen of the state

ii. Δ is a foreign state 
a. 30-day rule expanded at any time

b. No jury 

iii. District court may hear and try a case even if state court from which it was removed didn’t have jurisdiction. §1441(f) ??

iv. Civil Rights

a. Δ denied or cannot enforce in state court a civil right  

b. Δ authorized to act to protect equal civil rights

c. Δ refused to act b/c to act would violate equal civil rights

d. for any act derived from any law providing for equal rights 

e. Property holder whose title is derived from any such officer (civ. or crim.)

v. action against United States regarding mortgage, lien, title, foreclosure or other US claim to land
vi. Δ CANNOT remove a case from state to federal court if: 

a. a civil action against a railroad

b. a civil action against a carrier or receivers, 
a. to recover for delay, loss or injury of shipments

b. unless amount in controversy is > $10 K
c. workers comp case

d. civil action arising from Violence Against Women Act of 1994

e. After removal

i. Court may issue all necessary orders and process to bring proper parties before it

ii. Court may require removing party to file all records and proceedings in State court 

iii. Motion to remand must be made within 30 days of filing of motion to remove (SMJ ANYTIME) 
a. If granted, may require payment of costs and expenses incurred as a result of removal (attorneys fees, court costs)

b. Certified copy of remand mailed from district clerk to state clerk. 

iv. motion to remand based on any defect not reviewable by appeal, except if motion to remove was pursuant to §1443 (civil rights)

v. If π seeks to join Δ’s whose joinder would destroy SMJ, court may:

a. Deny joinder; or

b. Permit joinder and remand to State court 

f. After trial 

i. If district court finds Δ liable but further proceedings necessary to determine damages, court may:

a. Remand to State court for determination of damages

a. Remand not effective for 60 days b/c Δ may appeal verdict. 

b. if Δ appeals, remand not effective until appeal disposed of

c. once remand is effective, no chance for appeal or further review 

b. Determine damages for convenience of parties and witnesses, and in the interst of justice. 

VIII. Venue

a. When Juris. based only on diversity, venue is proper ONLY:
i. where Δ resides, if all Δ’s reside in same state (assumes convenience if Δ’s reside there) 
a. residence defined as domicile here 

b. corporations reside where it would be subject to PJ 

ii. substantial part of events or omissions giving rise to claim took place (assume convenience if evidence will be found there. May be more than 1 venue) 
iii. Substantial part of property that is subject of action 

iv. Default provision (there is no other proper venue), where any Δ is subject to PJ at time action commenced
a. No 1 place where all Δ’s reside

b. No place in US where substantial part of events took place

c. Must be subject to PJ when filed (no transient PJ)

b. jurisdiction not based on diversity, venue is proper only: 

i. where Δ resides, if all Δ’s reside in same state 

ii. substantial part of events or omissions giving rise to claim took place

iii. Substantial part of property that is subject of action 

iv. Where Δ can be found, if there is no other proper district
a. Found = subject to PJ 

c. “reside” for purposes of venue in state where would have PJ

i. If a Δ is subject to PJ in a state has more than 1 district court
a. do PJ analysis for each district as if it were a separate state
b. Δ resides in district with PJ 

c. If no such district exists, Δ resides in district with most significant contacts 
d. aliens can be sued in any district.

e. When Δ is US, agency, officer or employee, venue is proper:
i. where a Δ resides 

ii. substantial part of events or omissions giving rise to the claim occurred
iii. where substantial part of property that is subject of action is 
iv. where the π resides, if no real property is involved 

f. when Δ is foreign state, venue is proper where:

i. substantial part of events or omissions giving rise to the claim occurred

ii. where substantial part of property that is subject of action is 

iii. where vessel or cargo of foreign state is located if claim related
iv. any district where agency or instrumental is licensed to do business or is doing business (if agency or instrumentality is being sued)
v. in DC 

g. When is venue an issue? 

i. Venue statutes control initial location at time claim is filed by π
ii. Venue statutes don’t apply to new claims against existing parties (counterclaims, crossclaims, intervention) 

iii. Ancillary venue ~ supplemental J found over 3rd party claims 

h. When jurisdiction is based upon §1369
i.  where any Δ resides 
ii. Where substantial part of events or omissions giving rise to the claim occurred 

IX. Transfer of Venue

a. When
i. §1404 Motion to transfer – any party up to trial because unanticipated facts may change convenience
ii. Motion to dismiss for improper venue – must be properly asserted    

a. Under §1406, court may transfer or dismiss

b. Where does it go? 
i. SMJ assumed b/c within the same court system (fed. to fed.)

ii. Court can transfer to any other district court
iii. new venue has PJ and is a proper venue

iv. When venue is proper §1404, moving party must show compelling reason to undermine π’s right to choose a forum
a. Claim could have been brought in new venue

a. PJ

b. Proper venue under §1391
b. Convenience of witnesses, parties, collecting evidence
c. Interest of justice
d. Forum interest

a. Applicable law

b. Docket schedule

c. Local interest

e. In rem cases with US as π, w/o consent of US if all other parties request transfer

f. Law transfers with the case

v. When venue is improper §1406, District Court can:

a. Dismiss (π can refile in a new court) 
b. Transfer to any proper court in interest of justice 

c. Law does not transfer with the case 

d. Court still has jurisdiction if Δ fails to object timely & sufficiently 
vi. Forum Non Conveniens (common law doctine) 
a. If a better forum exists outside court system, court may dismiss, and π can refile in a different jurisdiction. Better if:
a. Forum interest

b. Difficulty of interpreting applicable law

c. Effect on number of future cases
d. Access to proof

e. Impleading parties

f. Ease of joinder economies 

b. Concedes SMJ, PJ, proper venue

c. Fair to dismiss anyway b/c π has another remedy 

a. Does not need to be equal remedy

b. Can force Δ to waive SOL if that would prevent π from filing elsewhere 
d. Δ files motion to dismiss for FNC 

vii. Transfer within a District

a. Court may order case to be tried in any place within a division

b. Upon motion or consent of all parties can transfer to any division within the same district any action, suit, proceeding, motion, hearing. 

viii. District Court can transfer for coordinated and consolidated pretrial proceedings:

a. Time:

b. When it’s appropriate:

a. Civil action involves common question of fact 

b. Convenience of parties

c. Promote justice and efficiency

d. With or without consent of parties any action brought under 4C of Clayton Act 

c. Who files: 

a. Judicial panel on multidistrict litigation upon own initiative
a. 7 circuit and distict judges chosen by Chief Justice of US 

b. No 2 judges from same circuit 

c. Concurrence of 4 needed for any action 

b. Any party file a motion with the panel and district court in which action is pending. 
d. What happens: 

a. Hearing to determine transfer

a. Panel gives notice to all parties on time and place of hearing transfer

b. Notice filed in district court in which transfer hearing is held

c. Parties submit evidence at hearing 

d. Subsequent orders filed in transferee district and are effective when filed. 
e. Transferee clerk sends certified copy to transferred court

f. Order denying transfer filed in each district wherein motion for transfer has been made
b. Consolidated proceedings heard by:

a. Judge(s) assigned by judicial panel on multidistrict litigation. 

b. Circuit judge or district judge

c. Assigned by Chief Justice of US or chief judge of the circuit 

c. Remanded to original court at conclusion of pretrial proceedings 

d. Separate and remand any claim, crossclaim, counterclaim or third party claim whenever 

e. Review of Appeal

a. No review of denial to transfer for consolidated proceedings 

b. Review only allowed by extraordinary writ 

a. Review order to set a transfer hearing 

b. Review other orders by panel prior to final decision to transfer or not

c. Filed in court of appeals for district in which transfer hearing is held

d. To review orders made subsequent to transfer order in court of appeals for transferee district. 

X. Disclosure Statement

a. Who

i. Nongovernmental corporate party

b. When 
i. With first appearance, pleading, petition, motion response, or other request addresed to the court

ii. As soon as any required information changes 

c. What is filed procedurally

i. Two copies of a disclosure statement with first communication with court

d. What is filed substantively 

i. Identifies any parent corporation and any publicly held corporation owning 10% or more of its stock; or
ii. States that there is no such corporatio

XI. Responsive Pleading 
a. When must a party respond? 
i. Within 20 days after being served original complaint 
ii. If waived service, within 60 days of sending request (90 outside US) 
iii. Within 20 days after being served counterclaim or crossclaim 

iv. Within 20 days after being served with an order to reply, unless order specifies a different time 

v. if US, US agency, US officer sued in official capacity has 60 days after service on US attorney to answer any complaint, counterclaim or crossclaim.
vi. US officer sued as individual  for duties occurred within scope of employment has 60 days after service on himself or service on US attorney, whichever is later. 
vii. If motion to dismiss is denied, 10 days after denial 

viii. If motion for more definite statement is granted, 10 days after more definite statement is served

ix. Within 10 days after service of amended pleading, or within remaining time to respond to original complaint (whichever is later)
b. Format – same as complaint 
c. Served pursuant to R5  

d. What it contains Substantively 
i. Short and plain terms its defense to each claim asserted against it

ii. Admit or deny every allegation 

a. Allegations not explicitly admitted or denied are deemed admitted 

a. If a response is not required, an allegation that is ignored is considered denied or avoided. 

b. General denial must be done in good faith 

c. Must respond to substance of the allegation – can’t use fancy words that change the substance
d. in denying that a condition precedent has occurred, a party must do so with paricularity. 

iii. A party that lacks knowledge or information to respond to an allegation must state so. 

a. This statement has the effect of a denial. 

iv. Affirmative Defenses

a. Don’t dispute allegations, but show π doesn’t have a claim b/c of some other facts  

b. Affirmative defenses not claimed are waived 

a. Other side has no expectation that they will come in 

b. Inefficient

c. Relevancy – if not in pleading, not in trial 

c. Listed p. 88 R8(c)
d. 12(b) defenses that aren’t waived by omission (may replead previous motions for record) 

v. Alternative statements 
a. 1 pleading is sufficient for as many claims or defenses 
b. claims or defenses don’t need to be consistent 

vi. Crossclaims – permissive 
vii. Counterclaims – permissive or compulsory 
e. What happens afterwards 

i. If a party mistakenly designates defense as counterclaim, or vis-versa, court must treat pleading as correct (if justice requires). 

XII. Motion for judgment on the pleadings
XIII. Δ fails to plead or defend 
a. Π files for default (may be required to show affidavit)
i. clerk notes on docket sheet 
ii. most courts allow a late Δ to respond if π doesn’t file for default

iii. courts may require Δ to file motion for enlarged time

iv. minor or incompetent person cannot default 

b. π asks for judgment of default
i. clerk may enter judgment if π asks for a quantifiable sum 

a. requires no discretion

b. Δ strategically relied on damages sought in ignoring complaint

c. Complaint limits damages 

ii. apply to court to hold an evidenciary hearing to determine judgment for unliquidated damages, an unquantifiable sum (i.e. punitive damages).
a. May require expert testimony

b. May require jury to determine damages

c. If Δ has appeared before, he must receive notice 3 days before hearing 

d. Δ can then put on evidence as to damages, but not as to fact 

e. Complaint does not limit damages 

c. Δ later realizes judgment of default against her

i. Files motion for excusable neglect (i.e. typo in address, medical emergency, family crisis) 

ii. Court can set aside default judgment for good cause 
d. Collateral attack 

i. Ignore complaint in another jurisdiction

ii. Challenge jurisdiction of court to rule on Δ when π tries to enforce 

XIV. Responsive Pleadings 

a. Motion for Summary Judgment

b. Motion for judgment on the pleadings 12(c)

c. Reply 
i. Π cannot reply unless there is a counterclaim

ii. Π can ask court for permission to reply to potentially dispositive facts in answer, though they are usually deemed denied. 

d. Amendment

i. When

a. May amend once as a matter of course
a. Before being served with a response 

b. if response is not allowed, within 20 days after serving the pleading if action is not yet on the trial calendar 
b. May amend all other times 
a. With written consent from opposing party; or 

b. with permission of court

ii. Permission of court

a. Ask for permission by: 
a. Motion for leave of court

b. Brief in support of motion (law)

c. Amended complaint

d. Certificate of service 

e. Proposed form for court to sign granting motion 

b. Court permits amendment when justice requires

a. Reason it is sought now – bad faith or new facts?

b. “preparation prejudice” – enough time for opposing side to prepare?

c. Futility (i.e. lack of SMJ anyway)
iii. Time to respond

a. Within time remaining to respond to original complaint

b. Within 10 days of receiving amendment, whichever is later

iv. Duting trial, court may permit amendment if:
a. Will aid in presenting merits
b. Non moving party fails to show that amendment would prejudice 

c. De facto amendment if issue tried by parties’ express or implicit consent. 

a. if evidence comes in during proceedings or trial, and isn’t objected to as irrelevant, court can award judgment in light of evidence

b. court can deem complaint amended to accommodate evidence

c. however, party seeking amendment is master of complaint, so opposition’s consent to amendment must be express and clear. 

d. Party can move at any time (even after judgment) to amend and raise unpleaded issue.

e. Failure to amend doesn’t affect result of trial 
v. An amendment relates back to the date of the original pleading when:

a. Look to see if law that provides statute of limitations allows relation back
b. Amendment asserts a claim that arose out of conduct, transaction or occurrence in origianl fact pattern 
c. Premised on notice

a. Don’t want to cheat Δ out of reliance on SOL 

d. If amendment changes Δ, must also

a. Assert a claim that arises out of same conduct, transaction or occurrence 
b. New party knew of action within 120 days of original complaint

a. Received notice of action so it will not be prejudiced in defending

b. Service not required

c. i.e. newspaper, trade magazine, insurance agent

d. add them, then take discovery to find out if 3rd party knew of original complaint 

e. Knew or should have known that she wasn’t original Δ only b/c of a mistake (i.e. sue subsidiary, parent company aware of suit) 
e. if amendment adds US as Δ, must also

a. arise out of same transaction
b. notify new party within 120 days of original complaint, notified if: 
a. process mailed to US attorney, Attorney General or officer or agency. 
vi. Amendments may include

a. Joinder of additional parties (R14, R19, R20)

b. Joinder of additional claims (R13, R18)

c. Corrections to existing claims 
vii. supplemental pleadings

a. when – on reasonable notice after pleading
b. how – motion 

c. why – relevant transation, occurrence, or event that happened  after pleading 
d. court may allow 

a. even if original pleading is defective

b. order the opposing party to respond within set time 

e. voluntary dismissal – with court’s permission 
f. motion to strike 

XV. Service of subsequent pleadings 

XVI. Counterclaims 

a. When

i. In pleading if claim existed true at time responded
ii. May permit supplemental pleading if counterclaim came about after response 

iii. Failure to join in initial pleading 

a. Δ may be barred from asserting claim 

a. Failure to assert is deemed a waiver 

b. Incentive for lawyer to file up front 

b. Court may permit amendment to add a counterclaim omitted through oversight, inadvertence or excusable neglect if justice requires. 

c. Δ barred from bringing counterclaim in state court if barred by federal rule 

b. Who can counterclaim?

i. Δ in response

ii. Π in reply (if reply allowed) 

c. How is counter-claim filed? 

i. Same as filing pleading 
ii. If Δ defaults, and doesn’t answer, technically didn’t waive counterclaim. However, some courts have held that default = waiver 
d. What makes a counterclaim compulsory?

i. Any claim that arises out of same transaction or occurrence of original claim (see test p. 24)
a. Promote efficiency in pleading, discovery, trial, hearing facts when have evidenciary overlap

b. Reduce risk of inconsistency that may occur with more than one factfinder 

c. Grant Δ sense of finality 

d. But simpler for jury to understand less convoluted trial 

ii. Does not require adding party over whom court lacks jurisdiction 
iii. Need not state an otherwise compulsory counterclaim if:
a. Claim was subject of another pending action

b. Court lacks PJ on pleader (or in-rem or quasi-in-rem jurisdiction) and Δ may lose protection of exposure limit when counterclaim
e. Relief - may differ in amount or kind from opposing party’s relief sought 
f. No right to counterclaim US, agency or officer. 
g. if counterclaim adds a new party, R19 and R20 govern joinder of parties
h. if claims are severed and tried separately, court may enter judgment on counterclaim, even if original claim is dismissed 
XVII. Crossclaim

a. Against co-party if:
i. Arises out of same transaction as original claim or counterclaim

ii. Relates to any property that is subject matter of original action 

b. May assert derivative liability
c. If crossclaim adds a new party, R19 and R20 govern joinder of parties

d. If claims are severed and tried separately, court may enter judgment on crossclaim, even if original claim is dismissed 

e. once valid crossclaim exists, can join with unrelated claim R18

i. unrelated claims must have SMJ 

XVIII. Joinder of Claims

a. Permissive R18 
i. A party may join as many independent or alternative claims it wants against an existing Δ

ii. Unrelated claims against same Δ ok. 

iii. Assert claim, counterclaim, crossclaim or 3rd party claims 

iv. May join claims that are contingent upon another 

v. Pros

a. Efficient

a. Everyone’s already hired a lawyer, came to court

b. Δ served, has notice

c. Can plead claims together, and try them separately. Unlikely to get to trial, so confusion at trial shouldn’t be motivating factor

b. global peace – goal is to settle all disputes between parties 

a. settle everything at once so parties can continue doing business

b. can come up with creative solutions with more options on the table 

vi. Cons

a. Inefficient

a. Different evidence; different laws

b. Evidence not presented chronologically, but by witness

b. π autonomy

a. π prerogative to choose when and where to sue

b. may undermine diversity 

c. may pose problem with PJ or venue 

b. Required 

i. See compulsory counterclaims R13
XIX. Joinder of Parties 

a. Required R19
i. Who must be joined 

a. Court cannot accord complete relief among existing parties w/o him

b. Person’s interest so strong, absence might:

a. Impair person’s ability to protect interest

b. Leave an existing party open to double obligations

ii. Court must dismiss joined party (even if compulsory) if:

a. Venue would be improper, and joined party objects to venue

b. Joined party not subject to service of process

c. Joined party not subject to PJ

d. Joined party would deprive court of SMJ 

iii. If a required party cannot feasibly be joined, court must determine whether to continue or dismiss case:

a. Judgment rendered in absense might be prejudicial to that person or existing parties 

b. Mitigation of potential prejudice 

c. Adequacy of judgment 

d. Adequady of remedy to π 

iv. When 

a. When asserting claim, party must state name of person who is required to be joined but is not, and why he is not joined 

v. How they are joined procedurally 

a. Joined by motion 

b. Court orders joinder when person refuses to join

b. Permissive R20 

i. Persons may be joined as π if:
a. They assert right to relief jointly and severally; or
b. They assert right to relief with respect to or arising from same transaction; and
c. Common questions of fact or law

d. Motivations for joining

a. different relevancy standards for potentially prejudicial evidence

b. gaps in proof filled in by existence of pattern

c. media may detect pattern, but put pressure on Δ to settle
d. complaint as settlement document 

ii. Persons may be joined as Δ if:

a. Right to relief asserted against them jointly and severally

b. right to relief asserted against them with respect to or arising from same transaction

c. Common questions of fact or law

iii. How they are joined procedurally
a. Motion

b. In pleading 

XX. Court’s options in hearing joined actions: 
a. Court may issue orders to separate claims or issue
i. to protect a party from embarassment, prejudice, delay, expense (if that part does not assert a claim and is not a Δ)
ii. convenience, economy, efficiency 
b. A judgment on 1 or all claims or one party does not mean judgment on all claims or all parties. 

c. Court may consolidate if actions involve common question of law or fact

i. Join for hearing any or all matters

ii. Join for trial any or all matters

iii. Issue any orders to avoid unecessary costs or delays

XXI. Third-party claim 

a. Who initiates 
i. Δ (acting at 3Pπ) impleads nonparty who may be derivatively or secondarily liable

a. Liablity based on contribution, indemnification, warranty, subrogation

b. NOT pointing finger at nonparty. Then, would deny liability in response. 
ii. π may implead a party who may be derivatively liable for counterlaim against π

b. When 
i. Within 10 days of serving answer 

ii. After 10 days of serving answer, file motion to obtain permission from court 
c. Court grants permission after considering (similar to 15(a)) 
i. timeliness of the motion

ii. potential for complication of issues at trial

iii. probability of trial delay

iv. whether π may be prejudiced by the addition of parties

v. futility of motion (look to substantive law to see if 3PΔ may be derivatively liable) 
d. If permission is granted

i. Δ may serve summons and complaint on nonparty (R4)
ii. File a 3rd Party complaint (looks like original complaint R8)

a. Must assert basis for SMJ 

iii. Nonparty becomes 3PΔ
e. After 3rd party Δ is joined, 3PΔ’s options: 
i. Must follow R12 in asserting defenses

a. 20 days to answer

b. 12(b) defenses against 3Pπ
a. Subject to PJ if served w/in 100 mi (R4(k)(1))

ii. Against 3Pπ

a. Must assert any compulsory counterclaim (13a)
b. May assert any permissive counterclaim 

c. May assert any crossclaim

iii. Against another Δ

a. May assert any permissive counterclaim

b. May assert any crossclaim 
iv. Against π

a. May assert any claim against π arising from same transaction as anchor claim 
b. Afterwards, R18 allows any claim against π 
c. Any defense against π which 3Pπ has asserted

v. May join a nonparty who may be derivatively liable (4PΔ)  
f. After 3rd party Δ is joined, π’s options: 

i. If counterclaim against π, may bring in a 4PΔ who may be derivatively liable to π 

ii. May assert any claim against 3PΔ arising out of same transaction

a. 3PΔ must assert R12 defenses, compulsory counterclaims, may assert counterclaim, crossclaim, 3rd party claims 

b. Π does not have to compulsory counterclaim 3PΔ

g. Any party can move to strike or sever 3rd party claim 
XXII. Same Transaction or Occurrence

a. Test: 4 factors 

i. Issues of fact and law largely the same?

ii. Would res judicata bar a subsequent suit on the party’s counterclaim? 

iii. Will substantially the same evidence be used?

iv. Logical relationship between claims? 

a. But-for relationship, very expansive

b. Pattern of behavior 

b. Same transaction test appears in

i. Relation back for amendments 

ii. Joinder for compulsory countclaims

iii. Joinder of parties in crossclaims 

iv. Res judicata

v. Permissive crossclaims

vi. Supplemental jurisdiction under §1367
XXIII. Rule 11 – Good faith and sanctions
a. Every written pleading or motion submitted to the court must
i. be signed by attorney (or π if unrepresented)
ii. state signer’s address, email and phone # 

iii. need not be verified by affidavit 

a. Can’t swear to truth of facts b/c lawyer cannot have personal knowledge of truth (otherwise, would be witness and couldn’t be lawyer)

b. Cannot swear as to Δ’s state of mind 
iv. does not apply to discovery  

v. court doesn’t need rule for regulating conduct in courtroom itself (oral or actions)
vi. if not signed, court must strike, unless promptly corrected 

b. By signing, submitting, filing or advocating, attorney certifies to best of knowledge after reasonable inquiry under the circumstances 

i. No improper purpose (harassment, delay, impose costs)

ii. Claims warranted by law 

iii. Claims warranted by nonfrivolous argument for change of existing law or est. of new law 
a. Legal theories supported by legislative history

b. Reverse existing law b/c times have changed 

a. look at other jurisdictions

b. case law dated 50 years ago

c. dissenting opinions in jurisdiction

iv. Claims supported by evidentiary support or likely to have evidentiary support after investigation 

v. Denials are warranted by evidence, reasonably based on belief of facts or lack of information 
vi. Reasonable inquiry under the circumstances

a. Considering time (SOL) 

b. Unethical to talk to opposing side without his own lawyer

c. Examine evidence that will be used

d. Interview 3rd party witnesses
e. Suspicious parts of story need corroboration

f. Obtain transcript of previous proceedings

g. Determine who Δ is

h. Find limits on insurance policy

i. Prepare memo to describe inquiry to protect against potential rule 11 sanction

j. Consult with another lawyer if need out of state law 

k. Adequate legal research


c. Sanctions

i. History

a. Sanctions imposed if attorney acting in bad faith, and knew of his bad faith at time of action 
b. 1983 standard was objective unreasonableness, sanctions mandatory

a. Scorched earth litigation – rule 11-ed everyone, even rule 11 motions 
ii. Today 

a. Court may sanction if violation after notice and reasonable time to respond. 

b. Usually determined by papers, but may hold a hearing b/c ruling is on reputation and credibility. 

c. Law firm held jointly responsible for violations  

d. Sanctions limited to what is sufficient to deter reptition by offender or others 

a. Negligence v. bad heart

b. Experience, age, prior misconduct 

e. Sanctions include

a. Nonmonetary orders

a. Admonition on record

b. Circulation of admonition around firm 

c. Educational exercises 

b. Pay penalty to court

c. Reasonable expenses and attorneys fees directly incurred in presenting frivolous motion 

d. Monetary sanctions not allowed if:

a. Violation b/c not based on existing law 

b. If sanctions were initiated by court, unless order b/f voluntary dismissal or settlement 

iii. When - any time
iv. Who may initiate - any party, court on own volition 
v. How is it initiated? 
a. Filed/served separately from other motions or requests

b. Describe specific conduct alleged to violate R11
c. Served pursuant to R5

d. Motion not filed in court until 21 days after service
a. Not filed if contentious paper is withdrawn or corrected

b. But doesn’t limit court’s ability to hear untimely motion 

e. Court on own volition

a. Order an attorney to explain why specific conduct has not violated R11. 
XXIV. Types of Relief 

a. Writ of attachment of real property (i.e. lean)

b. Writ of garnishment (i.e. % of salary until debt is paid off)

c. Writ of sequester (i.e. securities) 

XXV. Time

a. Computing Time

i. Exclude day of the act

ii. When period of time is less than 11 days, exclude Sunday, Saturday and legal holidays

iii. Include last day of period unless

a. Last day is Sat., Sun., or legal holiday

b. Weather or other conditions make clerk’s office inaccessible

iv. when last day is excluded, period runs until end of next business day

b. Extending Time

i. Court may extend time for good cause:

a. With or without motion if extended before original time expires

b. On motion after time has expired, if party failed to act b/c of excusable neglect 

c. Written motions or notice of hearing must be served at least 5 days before hearing 
XXVI. Jurisdiction

a. In rem

i. Attach property because the dispute is over property. 

ii. Enters judgment that isn’t limited only to parties present 

iii. Pennoyer v. Neff(1878) – no in personam jurisdiction because not properly served. No in rem jurisdiction because property was attached after judgment. 

iv. In rem will always satisfy minimum contacts

a. Claim arising out of contacts 

b. systematic and continuous - inherent contact with forum state

c. purposeful availment

a. filing within state

a. deed

b. taxes

b. benefit from state

a. courts

b. firefighters and police

d. forum interest

a. taxes

b. upkeep

c. state’s laws would apply

b. Quasi-in rem jurisdiction

i. Attach property to give court jurisdiction, but claim has nothing to do with property itself. 

ii. Damages only to extent of value of property 

iii. No longer sufficient by itself. Must now satisfy minimum contacts Shaffer v. Heitner (see analysis above) 
c. Personal 

i. State long-arm statutes

a. Does state assert jurisdiction over Δ? 
a. IL – tortious action occurs where π is hurt

b. NY – tortious action occurs where act or omission occurs (i.e. at manufacturing plant)
c. GA – tortious action where π is hurt; tortious act occurs where act occurs + other contacts with GA 
b. Is PJ constitutional? 

ii. 4(k)(1) Territorial limits of effecitve service

iii. Presence 

a. Appoint in-state agent who can accept service

a. States not restricted from forcing foreign businesses to appoint in-state agent. 

b. States can regulate business. 

b. In-state service sufficient Burnham 
a. minimum contacts developed to ensure fairness when no in-state presence

b. fairness exists b/c people can expect a time-honored tradition 

a. individual states haven’t abandoned in-state service basis of jurisdiction

b. self-interested society expresses its interests through it’s self-serving laws

c. how do we know what’s “due?” what’s always been do!

d. Nice bright line 

c. Burnham split – Δ can expect to be brought to court when: 
a. In-state enough – Scalia, Reinquist, Kennedy 
b. In-state enough if presence in state is intentional – White
c. in-state enough if presence is voluntary – Brennan 
iv. Minimum Contacts

a. Claim arises out of contacts 

b. Degree of contacts 

a. Systematic/continuous

b. Substantial connection (McGee v. Internat’l Life) 
a. Relative (% of overall business)

b. Absolute (amount of business done in forum state)

c. Property can be a contact only if the property gives rise to the claim 
c. Burger King v. Rudzewicz – contacts with a contract

a. Pre-contract negotiations 

b. Post-contract terms

c. Choice of law provision (very persuasive)
c. Purposeful availment

a. Quid pro quo

b. Reasonable anticipation of suit 

c. Hanson v. Denckla – unilateral move by π into new state not enough 

d. WWV – Δ must reasonably anticipate a possibility of being brought to court in forum state. 

e. BK – deliberately and intentionally dealt with a FL corp. in FL

f. Asahi
a. O’Connor – stream of commerce + conduct that shows intent or purpose to serve market in forum (plurality). 
b. Brennan – stream of commerce + knowledge it will reach  

g. Revell v. Lidov – forum state must be focal point of article in some way. Location effects of defamation. 
h. Internet

a. Interactive webiste

b. Benefit from forum residents? 

d. Reasonableness 

a. Burden on the Δ

a. Distance/expense/unknown law, attorneys
b. Forum interest  

a. Interest in protecting its citizens
b. Interest in applyings its own laws

c. Interesting in enforcing its own laws 

c. interstate comity (international)

d. General 
i. court can hear any claim
ii. substantial and continuous contacts 

a. regular, systematic purchases in a forum state not sufficient for claims not related to contact. Helicopteros
b. website not enough because that would mean anyone would be subject to jurisdiction anywhere in the world. Website accessed by 20 citizens w/in forum state not enough. 
e. Subject Matter

i. Diversity

a. Between citizens of different states and amount in controversy > $75K

b. Eliminate bias and Promote uniformity 

c. Exceptions: no SMJ w/ diversity and amount in controversy
a. Marriage/divorce 

b. Probate 

d. Strawbridge v. Curtiss – no common citizens on either side of v. 

e. People are citizens of state where they’re domiciled 
a. Mas v. Perry – domicile means physical residence + intention to remain there for foreseeable future. 
b. Intention to remain - owning property, income taxes, driver’s license, voters registration, car registration

c. Domicile determined at point when complaint is filed- events after filing to factor into consideration 

d. Special cases

a. Permanent residents considered domiciled in state in which they live. 

b. Minors domiciled with parents 
c. Students typically not domiciled at school location

d. Expats don’t have a domicile (citizen of no state) so can’t be sued in fed court for diversity

e. Aliens aren’t citizens, can be sued in any Fed Court 
f. Corporations
a. State of incorporation and principal place of business – citizen of 2 states

b. Total activity test

a. Muscle test/place of activity (degree of activity, volume, location of assets, employees, factories, warehouses)

b. Nerve center (from which decisions radiate, hq, financial records, management decisions)
g. Class action – citizenship determined by named members acting as reps.

h. L.L.C.’s, unions, associations, take citizenship of every member 
i. Amount in controversy

a. Π must assert > $75 K in good faith

b. To overcome, Δ must show a legal certainty that π cannot recover that amount

c. May be a statutory cap on amount π can recover
d. Multiple π, each π must seek > $75K, except:
a. π’s are suing on a common and undivided interest (i.e. joint ownership of property and claim is regarding the property).

b. Aggregation allowed in class action

c. Supp. J when π is joined under R20, and dependent claim is < $75K
e. π can aggregate relief sought in multiple (unrelated) claims against 1 Δ

f. if π seeks < $75K, but will cost Δ more than >$75K if π wins case. (i.e. π seeks injunction to force Δ to move a building) 
g. no requirement with Fed Q since 1980 

ii. Alienage

a. Between US citizens and foreign citizens

iii. Federal Question

a. Article 3
b. §1331 

a. Federal court has jurisdiction over cases that arise out of Constitution or federal laws.

b. Mottley – anticipated Δ would defend breach of contract claim using fed. Statute. No SMJ
c. Π’s cause of action must be based on fed. Law
c. Creation test – what law gives π right to sue? 

a. Express Cause of action – written into statute
b. Implied cause of action – infer Congress intended π’s right to sue. Consistent with goals of statute to allow for private attorneys general to enforce statute. 
d. Pivotal Federal Question

a. State law gives cause of action, but underlying question is federal question.

b. Smith v. Bank – π claims negligence per se (breach of fiduciary duties) violation of federal statute. b/c must decide underlying federal question before Court can approach state question, have SMJ
c. Merrell Dow – embedded fed. Q not enough if fails creation test. 
d. After Merrell Dow considered creation test + necessary for fed. courts to consider.

e. Even if embedded question, no SMJ if would disrupt allocation of power b/t fed. and state courts

f. Grable – SMJ where:

a. Embedded federal question is only factual or legal dispute in case

b. Would not open flood gates to fed. court
c. Creation test

d. Clarification of fed. statute imp. fed. interest

f. Supplemental §1367  
i. Courts have jurisdiction over entire case when have SMJ over anchor claim 

a. Additional claims must be “so related” that they form entire case

b. Same transaction test: inefficiencies, res judicata, inconsistencies, overlap of law or fact, evidenciary overlap
c. Π can refile both claims in State court, but then:
a. Π loses federal protection for a federal claim

b. State court must hear fed Q unless explicitly denied by Congress

c. Must appeal through state judicial system (apply for certiorari from SC)

d. Disuniform interpretation of Fed Q 
d. if counterclaim is unrelated, must show SMJ for that claim too

ii. If SMJ is based on diversity, supp. J withdrawn in some cases:
a. No Supp. J 
a. over claims asserted by π against parties who were made parties under R14 (impleader), R19 (required joinder), R20 (permissive joinder), R24 (intervention) if those parties undermine diversity 
b. over claims asserted by persons who want to be joined as π under R19 or R24, if those persons undermine diversity 
c. π joined under R20 (same transaction) who undermine diversity b/c no diversity takes away SMJ over original claim 

b. Yes Supp. J 
a. over claims asserted by Δ against parties who would otherwise undermine diversity 

a. Δ didn’t choose forum, unfair to him
b. No risk of manipulative Δ 

b. Π joined under R23(class action) who undermine diversity 
c. Π joined under R20 (same transaction) if amount in controversy > $75K b/c dependent claim doesn’t affect original claim (can’t aggregate claims)
c. Maybe Supp. J. over claims asserted by π against joined parties if π is acting as a Δ (i.e. counterclaim) if claims undermine diversity 
a. Before §1367, allowed π to make compulsory counterclaims against impleaded party 

b. Before 1367, allowed π to implead party who may be derivatively liable for counterclaims against π 
iii. Court can choose not to exercise Supp. J. when:

a. claim raises novel or complex issue of state law

a. State has constitutional right to interpret its own laws

b. Take away right of 1st impression from State

c. Not binding, but persuasive

d. People will act in reliance on Fed. decision

e. Fed. can certify Q to state supreme court, may some state const. forbid it. Either get whole case or nothing. 
b. original claim(s) would be overshadowed
a. dominates in value of relief, time, resources

c. original claim(s) have been dismissed

a. depends when anchor claim drops out 

d. other compelling reasons  

a. confuse jury (though paternalistic)

b. foresee R42 requirement 

iv. Gibbs – supplemental jurisdiction over claims that arise out of same transaction
v. Owen – withdraws supp. J. granted in (a) when:
a. Π claims against parties who were made parties under R14, R19, R20 or R24

b. Π who want to be joined under R19 or R24 

vi. still must consider PJ, ability to state a claim, venue
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