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§1 Personal Jurisdiction 
1. General
a. The power of the Court to make decisions binding on particular parties. 

2. Full Faith & Credit Clause 

a. Every state must enforce the judgments of every other state. One of the exceptions is where the court that rendered the judgment lacked personal jurisdiction over the defendant.
3. Defendant-Oriented 
a. If the defendant has minimum contacts with the forum state; it is irrelevant (at least for personal jurisdiction purposes) that the plaintiff has none.
4. Burden of Proof
a. The plaintiff bears the burden of proof in establishing whether or not the Court has personal jurisdiction over the defendant if jurisdiction is challenged.
i. FRCP 8(a)(1)

ii. ∏ must make: “(1) a short and plain statement of the grounds upon which the court's jurisdiction depends, unless the court already has jurisdiction and the claim needs no new grounds of jurisdiction to support it”
5. Waivable
a. Lack of Personal Jurisdiction is a waivable defense.
6. Challenging Lack of Personal Jurisdiction
a. FRCP 12(b)(2): lack of personal jurisdiction
I. Federal Rule 12 and Special Appearances
i. Federal Rule 12 abolishes the distinction between general and special appearances by allowing the defendant to raise several defenses simultaneously with an objection to personal jurisdiction. 
II. Direct Attacks on Personal Jurisdiction
i. Defendant can make an appearance and object to personal jurisdiction.
(1) Problems
A. If it is a distant forum, defendant will have to find an attorney to appear there on her behalf. Absent exceptions, defendant cannot appeal jurisdiction ruling until after she litigates the entire case on the merits. Some jurisdictions have an exception for personal jurisdiction, allowing review by appeal, or more commonly, by extraordinary writ.
III. Collateral Attacks on Personal Jurisdiction
i. Defendant could ignore the services of process and wait until the plaintiff attempts to enforce the default judgment. 
(1) Problems
A. Collateral attack permits defendant to raise only the issue of whether the court has jurisdiction; defendant cannot contest the merits of the plaintiff’s claim.
§1A Attack - Personal Jurisdiction
1. Does the Case Fall within the Terms of a State Long-Arm Statute?
a. Piggyback Provision
I. FRCP 4(k)(1)(A): Service of summons or filing a waiver of service is effective to establish jurisdiction over the person of a defendant who could be subjected to the [personal] jurisdiction of a court of general [subject-matter] jurisdiction in the state in which the district court is located
II. Allows the Federal Court to borrow the State’s long-arm statute.
b. Interpreting “commits a tortious act or omission in State X.”
I. Illinois Rule. Illinois Supreme Court upheld jurisdiction reasoning that an act or omission cannot become “tortious” until someone is injured. Gray v. American Radiator.
II. New York Rule. Concluded that statutory words of “act or omission” could be met only if the defendant actually did (or omitted to do) something in New York.
2. If the Case does not, does it fall under the 100-mile Bulge Rule?
a. FRCP 4(k)(1)(B): who is a party joined under Rule 14 or 19 and is served within a judicial district of the United States and not more than 100 miles from where the summons was issued; or

3. Is the Assertion of Personal Jurisdiction Constitutional?
a. General
I. Personal Jurisdiction must be compliant with the 14th Amendment’s Due Process requirement. Due Process requires that a state follow a fair judicial process, which includes appropriate limitations on where a defendant can be required to defend a lawsuit.
b. Transient Personal Jurisdiction: Is ∆ intentionally present within the State and served process there?
I. Pennoyer v. Neff
Facts: Mitchell sues Neff for unpaid legal services. There was substituted service of process. Court enters a default judgment for Mitchell because Neff does not show up. Mitchell secures a writ of execution against Neff’s property. Mitchell transfers title to Pennoyer. Neff sues Pennoyer for eviction.
Holding: Court found that substituted service of process was not adequate to establish personal jurisdiction when ∆ was outside of the state. Personal service of process within the territorial limits of the state was necessary to establish personal jurisdiction.
II. Burnham v. Superior Court of California:
Facts: Burnhan files for divorce in New Jersey. Wife files for divorce in California. There is a dispute about property and the custody of the children. Burnham is served while in California on business during a side-trip to see his children.
Holding: 

i. Plurality [Scalia, Rehnquist, Kennedy]: Physical presence alone is enough to establish personal jurisdiction under the due process clause.
“Jurisdiction based on physical presence alone constitutes due process because it is one of the continuing traditions of our legal system that define the due process standard of “traditional notions of fair play and substantial justice.” That standard was developed by analogy to “physical presence,” and it would be perverse to say that it could now be turned against that touchstone of jurisdiction.
ii. [White]: Physical presence alone is enough when it is intentional; and when it is not so arbitrary and lacking in common sense that it could be not be enforced.
“There has been no showing here or elsewhere that as a general proposition the rule is so arbitrary and lacking in common sense in so many instances that it should be held violative of due process in every case. Furthermore, until such a showing is made, which would be difficult indeed, claims in which individual cases that the rule would operate unfairly as applied to the particular nonresident involved need not be entertained.”
iii. Plurality [Brennan, Marshall, Blackmun, O’Connor]: Transient litigation must comport with contemporary notions of due process. Through the Minimum Contacts rule, must explore degree of contact and reasonableness of asserting jurisdiction. The standards here are low however, because by visiting the forum state, a transient visitor purposefully avails himself of many of the benefits provided by the State, and modern modes of  transportation puts a low burden on the defendant. 
“In Shaffer, we stated that ‘all assertions of state-court jurisdictions must be evaluated according to the standards set forth in International Shoe and its progeny.’ The critical insight of Shaffer is that all rules of jurisdiction, even ancient ones, must satisfy contemporary notions of due process.”
“By visiting the forum State, a transient defendant actually “avail[s]” himself, of significant benefits provided by the State. His health and safety are guaranteed by the State’s police, fire, and emergency medical services; he is free to travel on the State’s roads and water-ways; he likely enjoys the fruits of the State’s economy as well.”

iv. Logical Majority of [Brennan, Marshall, Blackmun, O’Connor, & White]: Physical service of process is enough only when presence is intentional.
c. Was There Consent to Personal Jurisdiction?
I. ∆ voluntarily chooses to defend and waives the Personal Jurisdiction defense.

II. ∆ refuses to comply with an order of discovery. Court makes a ruling on the issue of jurisdiction.  
i. Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee:  In response to ∆’s motion to dismiss for lack of personal jurisdiction, ∏ sought discovery of documents that might show ∆ that had sufficient contacts with the forum. Court ordered the ∆ to produce the documents. When ∆ refused to comply with that order, the district court sanctioned ∆ under Rule 37(b)(2)(A). The sanction imposed was a finding that the court had personal jurisdiction over the ∆. 
Supreme Court affirmed and explained that “By submitting to the jurisdiction over the court for the limited purpose of challenging jurisdiction, the ∆ agrees to abide by that Court’s determination on the issue of jurisdiction.”
III. ∆’s conduct implicitly establishes an agent of process.
i. Hess v. Palwoski: ∏ drove a motor vehicle on a public highway in Massachusetts and injured ∆.
Court found that ∏, by operating a motor vehicle on Massachusetts’s highways, gave implied consent to a statute that named the Registrar of Motor Vehicles as an agent of process. Serving the agent was enough to establish personal jurisdiction. This theory is based on implied consent.
“That case recognizes power of the State to exclude a nonresident until the formal appointment is made. And, having the power so to exclude, the State may declare that the use of the highway by the nonresident is the equivalent of the appointment of the registrar as agent on whom process may be served.”
d. Has the Minimum Contacts Test Been Satisfied?
i. General:
ii. ∆ has certain minimum contacts such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.
iii. The Minimum Contacts Test can be split into two questions:

(1) Is there a contact?

(2) Is it reasonable for the State to have Personal Jurisdiction?

e. MCT: Is There Contact?
I. Degree of Contact

II. Relationship to Claim
i. Specific Personal Jurisdiction
(1) General
· When the claim arises from the contact.
(2) From International Shoe
· When there is a high degree of contact and the claim arises from the contact, then the Court has specific personal jurisdiction. 
· When there is a low degree of contact and the claim does not arises from the contact, it is questionable whether or not the Court has specific personal jurisdiction.
· High Degree of Contact + Claim Arises from Contact = Yes
· Low Degree of Contact + Claim Arises from Contact = ?
(3) International Shoe Co. v. Washington: 
Facts: ∏ was a Delaware corporation engaged in selling shoes. Its principal business activity within Washington was the employment of salespersons who would solicit prospective buyers, transmit orders to offices in St. Louis, and then have them shipped. ∆ attempted to subject ∏ to mandatory contributions for unemployment compensation fund.
Holding: Court found that ∏’s contacts met the minimum contacts rule. Contacts included the employment of salespersons, solicitation of buyers, shipment of orders, and occasional use of hotel rooms. The Court found that because the relationship between the contact, (the employment of salesperson), and the claim, (contribution to the state unemployment fund) was substantial, and the level of contact was high, this was sufficient for the state to establish specific personal jurisdiction.

ii. General Personal Jurisdiction
(1) General
· When the claim does not arise from the contact
(2) The Very High Standard of Establishing General Personal Jurisdiction
· Perkins v. Benguet Consolidated Mining Co.: In Perkins, the Court addressed a situation in which state courts had asserted general jurisdiction over a defendant foreign corporation. During the Japanese occupation of the Phillippine Islands, the president and general manager of a Philippine mining corporation maintained an office in Ohio from which he conducted activities on behalf of the company. He kept company files and held directors’ meetings in the office, carried on correspondence relating to the business, distributed salary checks drawn on two active Ohio bank accounts, engaged an Ohio bank to act as transfer agent, and supervised policies dealing with the rehabilitation of the corporation’s properties in the Philippines. In short, the foreign corporation, through its president, “had been carrying on in Ohio a continuous and systematic, but limited, part of its general business,” and the exercise over the Philippine corporation by an Ohio court was “reasonable and just.”
iii. Perkins standard: continuous and systematic
III. Purposeful Availment
i. Hanson v. Denkla: “Essential in each case that there must be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its law.”
IV. Quid Pro Quo 
V. MCT: Contacts in the Stream of Commerce
i. Asahi Metal Industry Co. v. Superior Court of California
Facts: Cheng Shin filed claim of indemnification against ∆ for breach of contract, resulting from defective tube valve assemblies. ∆ moved to dismiss citing California’s lack of personal jurisdiction.
Holding: Court found that it would be unreasonable to subject ∆ to California’s personal jurisdiction. The burden on ∆ would be extremely high. California did not have an interest in the indemnification claim, and would not be applying California laws. And in the interests of international comity, it seemed unreasonable for the United States to take the case. Court disagreed on whether or not minimum contacts had been met.

(1) Stream of Commerce+: The Purposeful Direction Argument [O’Connor, Rehnquist, Powell, Scalia]

Placement of a product into the stream of commerce is not sufficient to establish personal jurisdiction.  There must be more than evidence of the fact that a manufacturer knew that the product will end up in the forum. There must be an act by ∆ purposefully directed toward the forum state.

“The “substantial connection” between the defendant and the forum State necessary for a finding of minimum contacts must come about by an action of the defendant purposefully directed toward the forum State. The placement of a product into the stream of commerce, without more, is not an act of the defendant purposefully directed toward the forum State.”

(2) Stream of Commerce [Brennan, White, Marshall, Blackmun]

As long as participant is aware that final product is being marketed in forum state, than that is sufficient to establish personal jurisdiction. ∆ places goods in the stream of commerce and thus indirectly benefits from commercial activity and laws governing that commercial activity. It does not matter whether or not participants directly conduct business in the forum State or engage in additional conduct in forum State.

“The stream of commerce refers not to unpredictable currents or eddies, but to the regular and anticipated flow of products from manufacture to distribution to retail sale. As long as a participant in this process is aware that the final product is being marketed in the forum State, the possibility of a lawsuit there cannot come as a surprise.”

“Nor will the litigation present a burden for which there is no corresponding benefit. A defendant who has placed goods in the stream of commerce benefits economically from the retail sale of the final product in the forum State, and indirectly benefits from the State’s laws that regulate and facilitate commercial activity.”

(3) Supporting Cases for Stream of Commerce
Gray v. American Radiator & Standard Sanitary Corp: ∏ made a complaint against ∆ alleging that it had negligently constructed a safety valve that subsequently exploded. ∏ sued in Illinois, and Titan, an Ohio corporation, challenged personal jurisdiction. Titan had manufactured the valve in Ohio and sold it to a Pennsylvania company which had incorporated it into its water heater.
Supreme Court of Illinois upheld jurisdiction. 

“To the extent that its business may be directly affected by transactions occurring here it enjoys benefits from the laws of this State, and has undoubtedly benefited, to a degree, from the protection which our law has given to the marketing of hot water heaters containing its valves.”

“It is not unreasonable, where a cause of action arises from alleged defects in his product, to say that the use of such product in the ordinary course of commerce is sufficient contact with this State to justify a requirement that he defend there.”
VI. MCT: Purchases and related trips, standing alone, are not a sufficient basis for a State’s assertion of general jurisdiction.
i. Rosenberg Bros. & Co. v. Curtis Brown Co.: ∆ in Rosenberg was a small retailer who had never applied for a license in New York or regularly carried out any business in that state. Its only connection with New York was that it purchased from New York wholesale a large portion of the merchandise sold in its Tulsa store. The Court ruled that visits of this sort would not be enough to justify personal jurisdiction. 
ii. Helicopteros Nacionales de Colombia, S.A. v. Hall: ∆’s purchases of helicopters from Texas, and ∆’s CEO going to Texas for a negotiation session does not constitute enough of a contact to satisfy the minimum contacts rule to establish general jurisdiction. The drafting of the checks from Texas is a non-issue given that this is usually something left up to the discretion of the person who drafts the check. 
This case should have been enough to establish specific jurisdiction. However, given that the parties never argued for specific jurisdiction; the Courts decided that it was a non-issue because the parties never argued it
“In accordance with Rosenberg, we hold that mere purchases, even if occurring at regular intervals, are not enough to warrant a State’s assertion of in personam jurisdiction over a nonresident corporation in a cause of action not related to those purchase transactions.”
VII. MCT: Contract standing alone, is not enough to justify jurisdiction.
i. Factors like prior negotiation and contemplated future consequences, along with the terms of the contract and the parties ‘actual course of dealing – that must be evaluated in determining whether the defendant purposefully established minimum contacts with the forum.’
(1) McGee v. International Life Ins. Co.: Californian citizen purchases life insurance policy from Arizona insurance company. Texas insurance company (∆) takes over. ∆ mailed reinsurance certificate (contract) to California insured, and insured sent premiums to California. Insured died, and when a dispute arose, beneficiaries sued ∆ in California court.
Court ruled that “it is sufficient for purposes of due process that the suit was based on a contract which has substantial connection with that State.” The Texas insurance company sent the contract to the California insured. It also received premiums from California. There is evidence of purposeful availment on the part of ∆.
(2) Burger King v. Rudzewicz: ∆ put investment capital for a Burger King franchise in Michigan. The franchise suffered a drop in business due to recession. ∆ fell behind in payments, and ∏ terminated the franchise. ∆ refused to vacate/stop operation of the franchise. ∏ sued in Florida.
Court ruled that ∆, in purposefully availing himself of a contract, and entering himself into a carefully structured, long-term agreement that would have involved many more years of contact with Florida, had satisfied the minimum contacts rule. There was also evidence that ∆ had bargained ∆ was unable to make a compelling case that there were other considerations that would make jurisdiction unreasonable. 

“Instead, we have emphasized the need for a ‘highly realistic’ approach that recognizes that a “contract” is “ordinarily but an intermediate step serving to tie up prior business negotiations with further consequences which themselves are the real object of the business transaction.” It is these factors – prior negotiations and contemplated future consequences, along with the terms of the contract and the parties’ actual course of dealing – that must be evaluated in determining whether the defendant purposefully established minimum contacts with the forum.”
VIII. MCT: Contract, where there is a disparity of bargaining power between the two parties, and an “element of surprise” that would lead to a lack of “fair notice” for potential litigation in a choice-of-forum provision is not enough to establish personal jurisdiction.

IX. MCT: Contract that stipulates a choice-of-law provision is not enough to establish personal jurisdiction
i. In Burger King v. Rudzewicz: Court rules that simply signing a contract with a choice-of-law provision is not enough to satisfy the minimum contacts rule, although it does not mean that one cannot use a contract’s choice-of-law provisions to see if ∆ purposefully availed himself of the benefits and protections of that state’s laws.
“Nothing in our cases, however, suggests that a choice-of-law provision should be ignored in considering whether a defendant has ‘purposefully invoked the benefits and protections of a State’s laws’ for jurisdictional purposes.”

X. MCT: Unilateral activity of one individual not enough to establish personal jurisdiction
i. Hanson v. Denckla: Arose out of a family inheritance dispute involving the validity of Dora Donner’s trust. The trust was executed in Delaware, naming a Delaware bank as trustee. Mrs. Donnor’s will was probated in Florida, and under Florida law, the Delaware bank was a necessary part of that litigation. The issue then arose whether Florida had personal jurisdiction over the Delaware bank.
The Court ruled that it did not. Unilateral activity of Donnor’s later move to Florida was not enough to justify jurisdiction on a Delaware bank which had never done business in Florida. 

“The unilateral activity of those who claim some relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum state.”

ii. World Wide Volkswagen v. Woodson: 
Robinsons purchased automobile from Seaway Volkswagen. Automobile accident occurs in Oklahoma and Robinsons bring a product liability action in Oklahoma against World Wide Volkswagen, the regional distributor, and Seaway, the retail dealer of Audi automobiles. [Among others]
Court found that World Wide Volkswagen and Seaway’s activities did not establish the “minimum contacts” needed to validate Oklahoma’s personal jurisdiction. There was no purposeful availment given the fact that they never solicited business through salespersons or advertising.

 Robinson’s unilateral activity in driving the car to Oklahoma would not be enough to establish personal jurisdiction. Again, simply placing the product in the stream of commerce was not enough to justify personal jurisdiction, even if the product in this case is highly mobile.
f. MCT: Quasi-in-rem/In-rem Jurisdiction
I. General
i. Quasi-in-rem/In-rem jurisdiction must be analyzed under the minimum contacts test. It is not automatic on its own terms, however, it would probably be satisfied under the minimum contacts analysis.
ii. “In order to justify an exercise of jurisdiction in rem, the basis for jurisdiction must be sufficient to justify exercising ‘jurisdiction over the interests of persons in a thing.’ The standard for determining whether an exercise of jurisdiction over the interests of persons is consistent with the Due Process Clause is the minimum-contacts standard elucidated in International Shoe.” Shaffer v. Heitner.
(1) “It is true that the potential liability of a defendant in an in rem action is limited by the value of the property, but that limitation does not affect the argument. The fairness of subjecting a defendant to state-court jurisdiction does not depend on the size of the claim being litigated.” Shaffer v. Heitner.
II. Shaffer v. Heitner
Facts: Heitner was the owner of one share of stock in Greyhound. He filed a shareholder’s derivative suit in Delaware against Greyhound, its subsidiary, and 28 present or former owners or directors of the corporation. The property in this case was the stocks.
Holding: Quasi-in-rem jurisdiction must be analyzed under the minimum contacts test. In this case, there was no evidence that there was purposeful availment as the appellants had nothing to do with Delaware and had no reasonable basis for believing that they could be haled into Court there. Also, it was argued that Delaware did not have a strong forum interest in the appellant’s status as corporate fiduciaries because Delaware statute did not authorize jurisdiction based on their status as corporate fiduciaries and there was no necessary relationship between holding a position as a corporate fiduciary and owning stock. 
g. MCT: Minimum Contacts on the Internet
I. General Personal Jurisdiction
i. Revell v. Lidov: requisite substantial, continuous, and systematic contacts. (citing Mink v. AAAA Development LLC).
II. Specific Personal Jurisdiction
i. Sliding-Scale Standard 
(1) Low. Passive website, one that merely allows the owner to post information on the computer. [There is no specific personal jurisdiction]
(2) Medium. Sites with some interactive elements, through which a site allows for bilateral information with its visitors. [Indeterminate whether there is specific personal jurisdiction]
(3) High. Sites who owners engage in repeated online contacts with forum residents over the internet. [There is specific personal jurisdiction]
ii. Calder Effects Test
(1) If conduct is “expressly aimed” at a particular state, using state resources and contacts, and the focal point of the activities is the state, and the effects are felt in the state itself, the state can assert jurisdiction.
(2) Calder v. Jones: The allegedly libelous story concerned the California activities of a California resident. It impugned the professionalism of an entertainer whose television career was centered in California. The article was drawn from California sources, and the brunt of the harm, in terms of both of respondent’s emotional distress and the injury to her professional reputation, was suffered in California. In sum, California is the focal point of both the story and of the harm suffered.
h. MCT: Reasonableness Test 
I. General
i. The presumption of reasonableness must then be confirmed: minimum contacts it not enough.
ii.  “Nevertheless, minimum requirements inherent in the concept of “fair play and substantial justice” may defeat the reasonableness of jurisdiction even if the defendant had purposefully engaged in forum activities.” Burger King v. Rudzewicz
II. Factors of Consideration in the Reasonableness Test
i. Burden on defendant.
ii. Interest of the forum state in addressing the issue.
iii. Interest of the plaintiff on a convenient forum in which to obtain relief
iv. International comity
v. Fair warning that a particular activity may subject ∆ to the jurisdiction of a foreign sovereign
vi. World-Wide Volkswagen: “A court must consider the burden on the defendant, the interests of the forum State, and the plaintiff’s interest in obtaining relief. It must also weigh in its determination “the interstate judicial system’s interest in obtaining the most efficient resolution of controversies; and the shared interest of the several States in furthering fundamental substantive social policies.” 
§2 Subject Matter Jurisdiction
1. General
a. Jurisdiction over the nature of the case and the type of relief sought
2. Court Systems
a. Federal District Court has limited subject matter jurisdiction.
b. State Courts collectively have general subject matter jurisdiction.
3. Challenging Lack of Subject Matter Jurisdiction
a. Rule 12(b)(1): lack of subject matter jurisdiction.
4. Defense of Lack of Subject Matter Jurisdiction is Not Waivable
a. Lack of subject-matter jurisdiction defense cannot be waived.
b. Any party or the court can raise the issue at any time in the case, even after the court has entered judgment.
5. Plaintiff Bears the Burden of Proving Subject-Matter Jurisdiction Exists
a. Plaintiff must properly plead that subject-matter jurisdiction exists.
b. Rule 8(a)(1): requires a “short and plain statement of the grounds upon which the court’s jurisdiction depends, unless the court already has jurisdiction and the claim needs no new grounds of jurisdiction to support it.” 
6. The Court Must Decide Sua Sponte that Subject-Matter Jurisdiction Exists 
a. Court has to decide subject-matter jurisdiction regardless of what the parties do. Subject-matter jurisdiction is a structural condition of the exercise of judicial power. It must be decided.
7. Is There Subject-Matter Jurisdiction?

a. Is there diversity jurisdiction?
b. Is there Federal Question Jurisdiction?
c. Does the claim fall into the domestic relations/probate exceptions?
§2A Diversity Jurisdiction

1. Constitutional 
a. U.S. Const. Article III, §2
I. “The judicial power shall extend to all cases, in law and equity,… between citizens of different states;…between a state, or the citizens thereof, and foreign states, citizens or subjects.”
2. Statutory 
U.S.C. § 1332. Diversity of Citizenship; Amount in Controversy; Costs
a. The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between— 
(1) citizens of different States; 
(2) citizens of a State and citizens or subjects of a foreign state; 
(3) citizens of different States and in which citizens or subjects of a foreign state are                            
   additional parties; and 
(4) a foreign state, defined in section 1603 (a) of this title, as plaintiff and citizens of
   State or of different States. 
For the purposes of this section, section 1335, and section 1441, an alien admitted to the United States for permanent residence shall be deemed a citizen of the State in which such alien is domiciled. 
b. Except when express provision therefor is otherwise made in a statute of the United States, where the plaintiff who files the case originally in the Federal courts is finally adjudged to be entitled to recover less than the sum or value of $75,000, computed without regard to any setoff or counterclaim to which the defendant may be adjudged to be entitled, and exclusive of interest and costs, the district court may deny costs to the plaintiff and, in addition, may impose costs on the plaintiff. 
c. For the purposes of this section and section 1441 of this title— 
(1) a corporation shall be deemed to be a citizen of any State by which it has been
incorporated and of the State where it has its principal place of business, except that in any direct action against the insurer of a policy or contract of liability insurance, whether incorporated or unincorporated, to which action the insured is not joined as a party-defendant, such insurer shall be deemed a citizen of the State of which the insured is a citizen, as well as of any State by which the insurer has been incorporated and of the State where it has its principal place of business; and 
(2) the legal representative of the estate of a decedent shall be deemed to be a
citizen only of the same State as the decedent, and the legal representative of an infant or incompetent shall be deemed to be a citizen only of the same State as the infant or incompetent. 
d. The word “States”, as used in this section, includes the Territories, the District of Columbia, and the Commonwealth of Puerto Rico. 
3. Rule 21: Misjoinder and Non-Joinder of Parties: gives Federal Courts the authority to dismiss non-diverse parties. 
§2A.1 Attack - Diversity Jurisdiction
1. Does the Amount in Controversy exceed $75,000?
a. Statutory
I. U.S.C.  §1332 (a): exceeds the sum or value of $75,000, exclusive of interest and costs
b. Good Faith
I. Amount in controversy is determined by the amount claimed by the plaintiff in good faith. It must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal.
II. The inability of the plaintiff to recover an amount adequate to give the court jurisdiction after trial does not show his bad faith or oust the jurisdiction.
III. Under U.S.C.  §1332 (b): a prevailing plaintiff who recovers less than $75,000 may be ordered to pay the defendant’s costs.
i. “Costs” is a term of art which includes some but not all expenses of litigation except attorney’s fees.
c. Aggregation of Claims By One Plaintiff
I. Against One Defendant
i. Plaintiff in such a case may aggregate all of her claims to meet the jurisdictional amount.
II. Against Multiple Defendants
i. A defendant may not aggregate claims against multiple defendants, no matter how closely related the claims may be.
d. Aggregation of Claims By Multiple Plaintiffs
I. If there is more than one plaintiff, aggregation generally is not allowed when the claims asserted are “separate” or “distinct”.
II. When the claims are “common, undivided, or joint”, courts are said to permit aggregation.
e. In a Class Action
I. Courts have traditionally required that the claim of each class member satisfy the jurisdictional amount.
f. Putting a Dollar Amount on Equitable Relief
I. Traditional
i. The traditional view is to ask whether the defendant’s alleged acts harmed the plaintiff by more than $75,000. Some courts however look at whether complying with the injunction would cost the defendant more than $75,000.

II. Modern
i. Most courts today seem to uphold jurisdiction if the amount is met from either the plaintiff’s or the defendant’s viewpoint.

2. Is the Complete Diversity Rule Satisfied?
a. Strawbridge v. Curtiss: Diversity jurisdiction exists only if all plaintiffs are of diverse citizenship from all defendants.
I. Interprets U.S.C.  §1332. Complete diversity is a statutory requirement.

b. Can you cure incomplete diversity?
I. Incomplete diversity can be cured by dropping the non-diverse parties during the litigation as long as they’re not indispensable. Newman-Green, Inc. v. Alejandro Alfonzo-Larrain (holding that court of appeals have authority under rule 21 to dismiss dispensable nondiverse parties)
3. Citizenship of Natural Persons
a. To be a citizen of a State, a natural person must
I. Be a citizen of the United States
II. Domiciliary of that State
b. What is domicile?
I. A person’s domicile is the place of “his true, fixed, and permanent home and principal establishment, and to which he has the intention of returning whenever he is absent therefrom.”
i. A person’s domicile is usually defined as the state where he has taken up residence with no definite intent to leave to make a home elsewhere.
II. A natural person can have only one domicile at a time, and thus, can be a citizen of only one state at a time.
III. Domicile is measured at the commencement of the action. 
i. Court does not look at subsequent changes after commencement.
IV. Looking Backwards to Determine Domicile
i. In determining domicile where one is indeterminate, Court looks backwards to last known domicile.
ii. Everyone is ascribed a domicile at birth, usually based upon the domicile of one’s parents.
iii. Mas v. Perry: Judy Mas, a citizen of Mississippi and Jean Paul Mas, a citizen of France, sued Oliver Perry, a citizen of Louisiana. Court found that Judy Mas’s domicile was Mississippi, which was her parent’s home. Court could not properly construe that Louisiana was Mrs. Mas’s domicile because she was only in Louisiana during her tenure as a student and she lacked the requisite intention to stay.
V. Requirements for changing domicile
i. Physical requirement: moving to a new state.
ii. Mental requirement: of intending to make the new state one’s fixed home. 
VI. Proving the Mental Intent of Domicile
i. Courts look to a variety of factors in assessing intent, including voter registration, purchase of a house, payment of taxes and in-state college tuition, apartment rental, vehicle registration, etc. 
4. Citizenship of Foreign Individuals Who Have Established Permanent Residency
a. An alien admitted to the United States for permanent residence shall be deemed a citizen of the State in which such alien is domiciled. 
5. Citizenship of Foreign Individuals Who Have Not Established Permanent Residency
a. A foreign individual who has not established permanent residence in the U.S. is a citizen of her country of nationality.
6. Citizenship of U.S. Citizens who are Domiciled in a Foreign Country
a. Twentieth Century-Fox Film Corp. v. Taylor: A U.S. citizen who is domiciled in a foreign country can never be party to a diversity case because she is not domiciled in any U.S. state, nor is she a citizen or subject of a foreign country.
7. Citizenship of U.S. Citizens with Dual Citizenship with Another Country
a. Some courts interpret the complete diversity requirement to mean that if a party has dual citizenship, the other side must be diverse from both of those citizenships.
8. Citizenship of Corporations
a. To be a citizen of a State, a corporation must
I. 28 U.S.C. §1332(c)(1): “a corporation shall be deemed a citizen of any state by which it has been incorporated and of the State where it has its principal place of business.”
i. Corporations are citizens for diversity purposes of both the state where their principal place of business is located and the state in which they are incorporated.
II. Radazzo v. Eagle-Picher Industries, Inc.: Court dismissed action because complaint because it ruled that terminology used in complaint was inadequate to establish the citizenship of the corporation. Registered office, organized to do business, and domicile, are not the requirements that need to be met. Principal place of business and state of incorporation are.
b. How to determine principal place of business.
I. Nerve Center 
i. Scot Typewriter Co. v. Underwood Corp.: Where a corporation is engaged in far-flung and varied activities which are carried on in different states, its principal place of business is the nerve center from which it radiates out to its constituent parts and from which its officers direct, control, and coordinate all activities without regard to locale, in the furtherance of the corporate objective.”
ii. Place is where the corporation has an ‘office from which its business was directed and controlled’
iii. Place where ‘all of its business was under the supreme direction and control of its officers.’
II. Muscle Center/Place of Activity:
i. Kelly v. United States Steel Corp.: Where most of the operational activity is located.
III. Total Activity Test
i. Combines considerations of both the nerve center and the place of activity of the corporation in question.
(1) When considering a corporation whose operations are far flung, the sole nerve center of that corporation is more significant in determining principal place of business.
(2) When a corporation has its sole operation in one state and executive offices in another, the place of activity is regarded as more significant.
(3) When the activity of a corporation is passive and the “brain” of the corporation is in another state, the situs of the corporation’s “brain” is given greater significance.
ii. J.A. Olson v. City of Winona: Although the corporate “nerve center” could be held to be in Chicago, Court held that the citizenship of the J.A. Olson could properly be held to be in Mississippi because Mississippi was its principal place of business. A vast majority of Olson’s employees were employed there, many important management decisions were made there, Mississippi was also where Olson operated its plant and where its products were manufactured.
9. Citizenship of Non-Incorporated Entities
a. Non-incorporated entities [partnerships, L.L.C.s, trade unions] are considered a citizen of all states of which its members are citizens.
b. A Court will not engage in functional analysis to determine whether a business has attributes of a corporation. In order to be deemed a corporation for citizenship requirements, the business must be designed a corporation by the laws of the state.
I. If member is a natural persons determine citizenship of natural person.
II. If member is a corporation, determine citizenship of the corporation.
III. If member is a non-incorporated entity, determine citizenship of its members.
c. Belleville Catering Co. v. Champaign Marketplace L.L.C.: When some of the members of a non-incorporated entity are kept secret, it cannot be asserted in good-faith that complete diversity has been achieved.
10. Citizenship of Decedents, Infants, and Incompetents
a. U.S.C. § 1332(c)(2): the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same State as the decedent, and the legal representative of an infant or incompetent shall be deemed to be a citizen only of the same State as the infant or incompetent. 
b. Courts look to the citizenship of the decedent, minor, or incompetent, and not to the citizenship of the representative.
11. Citizenship in a Class Action Suit
a. Courts look only to the citizenship of the class representative.
I. If class representative is a natural persons determine citizenship of natural person.
II. If class representative is a corporation, determine citizenship of the corporation.
III. If class representative is a non-incorporated entity, determine citizenship of its members.
12. Assignment of Claims
a. Plaintiff who is not of diverse citizenship from defendant but wants to sue in federal court might try to do so by assigning her claim to someone who could invoke diversity of citizenship jurisdiction.
I. As a general rule, tort claims are not assignable, but contract claims are.
b. Court assesses whether the assignment ran afoul of 28 U.S.C. §1359 which provides that the district court has no jurisdiction over cases “in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court.”
I. Ultimate issue would be whether the assignee was merely a collection agent for the assignor. The result of applying 28 U.S.C. §1359 is that the Court ignores the citizenship o f the assignee and uses that of the assignor.
II. On the other hand, an assignment for adequate consideration, in which the assignee is not a mere collection agent for the assignor, does not run afoul of §1359.
§2B Federal Question Jurisdiction
1. Constitutional
a. U.S. Const. Article III, §2
i. “The judicial power shall extend to all cases, in law and equity, arising under this Constitution, the laws of the United States, and treaties made…”
2. Statutory
a. 28 U.S.C. §1331. Federal Question.
i. “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.”
§2B.1 Attack - Federal Question Jurisdiction
1. Is the Well-Pleaded Complaint Rule Satisfied?
a. A well-pleaded complaint is one that sets forth only a claim, unadorned by anticipated defenses or other extraneous material. The well-pleaded complaint rule simply provides that for purposes of determining federal question jurisdiction, the court will consider only those aspects of the complaint that are essential to the claim.
b. Louisville & Nashville Railroad Co. v. Mottley: Mottleys sued railroad for breach of contract after Railroad refused to honor lifetime passes. Mottleys invoked Federal Question Jurisdiction because of a possible defense the Railroad would assert that a federal statute precluded it form honoring the passes given to the Mottleys and that federal law required it to breach the contract. The Court ruled that there was no subject-matter jurisdiction because the actual claim was for breach of contract, and no issue arose from the contract breach under the Constitution or Federal law. A Federal Question only arose under a possible defense for contract breach.
c. Well-Pleaded Complaints and Declaratory Judgments
i. Coercive Relief: A remedy that will force the defendant to do something.
ii. Declaratory Judgment: Plaintiff requests that the court declare the relative rights between the parties.
(1) “Declaratory action may be entertained in federal court only if the coercive action that would have been necessary, absent declaratory judgment procedure, might have been so brought. It does not matter who could bring the coercive action, as long as one could be brought by one of the parties.” Wright & Kane, Federal Courts 113
A. Patent holder seeks a declaration that its patent is valid and is being infringed invokes federal jurisdiction because it could just as easily have sought coercive relief in the form of damages or an injunction for the same behavior. 
B. Alleged infringer seeks a declaration that the manufacturer’s patent is invalid. It would have no right to bring a coercive issue on these issues, however, the patent holder could have brought a coercive suit raising th e same issue, therefore, jurisdiction is upheld.
2. Are the Federal Issues Set Forth in the Well-Pleaded Complaint Central Enough to the Dispute?
a. Constitutional Requirement
i. Osborn v. Bank of the United States
(1) Constitutional grant of federal question jurisdiction requires only that federal law be “an ingredient” of the case.
b. Does the Complaint meet the Holmes “Creation” Test?
i. American Well Works Co. v. Layne & Bowler Co
(1) “A suit arises under the law that creates the cause of action.”
(2) Therefore, the law in question must be federal law.
c. Embedded Question
i. “Does a state-law claim necessarily raise a stated federal issue, actually disputed and substantial, which a federal forum may entertain without disturbing any congressionally approved balance of federal and state judicial responsibilities?” Grable & Sons Metal Products, Inc. v. Darue Engineering & Manufacturing
§2C The Domestic Relations and Probate Exceptions

1. General
a. Federal Courts refuse to hear “domestic relations” cases, and will not probate or administer a decedent’s estate or appoint an executor.
2. Domestic Relations
a. Ankenbrandt v. Richards: Supreme Court endorsed the domestic relations exception. It emphasized that the exception is quite narrow and applies only in cases “involving the issuance of a divorce, alimony, or child custody decree.” Thus, it does not preclude jurisdiction over cases simply because they involve conflicts with family members.
3. Probate
a. Federal Courts will not probate or administer a decedent’s estate or appoint an executor. This does not mean that they will never hear cases involving the conduct of those who administer estates. A federal court can exercise diversity of jurisdiction against an administrator so long as the case does not interfere with the state court’s probate proceedings and does not assume control of the property in control of the state court.
§3 Removal Jurisdiction
1. General
a. The removal statutes give the defendant some say in whether a case will proceed in federal or state court. They permit the defendant to have a case originally filed in state court “removed” to federal court. This procedure simply effects a relocation of the case from the state trial court to the federal trial court.
2. When is Removal Allowed?
a. The case must be one over which the federal courts have subject matter jurisdiction. The standard for removing a case to federal court should mirror the standard for filing one in federal court.
3. Removal Requires
a. Notice of Removal
I. 28 U.S.C. §1446(a): A notice of removal signed pursuant to Rule 11, containing a short and plain statement of the grounds for removal, together with a copy of all process, pleadings, and orders served upon such defendant or defendants in such action.
b. Is the Time Limit of Removal Met?
I. 28 U.S.C. §1446(b): provides 30 days in which to remove. It requires removal “within thirty days after the receipt by the defendant, through service or otherwise, of a copy of the initial pleading.”
i. Murphy Bros v. Michetti Pipe Stringing, Inc.: Supreme Court held that 30 days did not begin to run until service was effected. The “or otherwise” language is intended to address the various state approaches to the order of filing a case and serving process.
II. New Defendant is Held to Time Limit Restriction
i. “The failure of initial Defendants to remove during the original thirty day period is deemed a waiver of the right of removal which is binding on subsequently added defendants.” Noble v. Bradford Marine, Inc.
III. Amendment that Sets Forth a New Basis of Federal Jurisdiction
i. Unless the amendment sets forth a new basis of federal jurisdiction, subsequent events do not make a removal case “more removable” or “again removable.”
IV. When Subsequent Pleadings, Actions, Motions, or other Papers Provide Removability
i. Thirty Day Time Limit for Amended + One Year Absolute Bar for Diversity Actions
(1) If the case stated by the initial pleading is not removable, a notice of removal may be filed within thirty days after receipt by the defendant, through service or otherwise, of a copy of an amended pleading, motion, order or other paper from which it may first be ascertained that the case is one which is or has become removable, except that a case may not be removed on the basis of jurisdiction conferred by section 1332 of this title more than 1 year after commencement of the action.
c. Unanimity Rule
I. Chicago, R.I. & P. Ry. Co. v. Martin: As a general rule, all defendants who have been served with process must agree to remove. If one refuses, the other simply cannot remove the case. A defendant who has not yet been served with process does not need to agree to remove in order to effectuate removal.
4. Location Removed To
a. U.S.C. §1441. Defendant can remove only to the federal district court “for the district embracing the place where such action is pending.”
I. Ex. A case pending in state court in St. Louis can be removed only to the Eastern District of Mississippi, which encompasses St. Louis.
§4 Venue

5. General 
a. Venue determines where within a court system a case can be brought. It is primarily a matter of convenience.
b. Venue is defined by statute. All states have venue statutes or rules which determine where within the state cases are to be filed. Similarly, there are federal venue statutes that control the location of cases within the federal court system.
6. What Defense to Assert for Improper Venue
a. FRCP 12(b)(3): improper venue
7. Defense of Improper Venue is Waivable
a. Improper venue is a waivable defense.
§4A Attack – Where is Venue Proper
1. Is this a Specialized Action?
a. Federal law provides particular venue provisions for specialized actions.
I. 12 U.S.C. § 94. Governs venue for cases against national banks.
II. 28 U.S.C. § 1396. Provides the venue for cases involving collection of federal taxes.
III. 28 U.S.C. § 1397. Addresses Venue under the Federal Interpleader Act.
2. Is this a Diversity Action?
§ 1391(a): A civil action wherein jurisdiction is founded only on diversity of citizenship may, except as otherwise provided by law, be brought only in

a. Venue is Proper Where All Defendant Resides
I. § 1391(a)(1): a judicial district where any defendant resides, if all defendants reside in the same State,
i. Is the Defendant a Natural Person?
(1) Residency is defined as domicile.
ii. Is the Defendant a Corporation?
(1) § 1391(c): corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.
b. Venue is Proper Where a Substantial Part of the Events Giving Rising to the Claim Took Place, or a Where a Substantial Part of Property that is the Subject of the Action is Situated
I. § 1391(a)(2): a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is subject of the action is situated, or
i. What is a “judicial district in which a substantial part of the events or omissions giving rise to the claim”?
(1) Bates v. C&S Adjusters, Inc.
Facts: Bates incurred a debt. C&S mailed a collection notice to Bates at his Pennsylvania address. The Postal Service forwarded the notice to Bates’ new address in the Western District of New York.
Holding: Court held that venue was proper under 28 U.S.C. §1391(b). Receiving the debt collection notice was a substantial part of the events that gave rise to the claim.  
ii. Remember: it doesn’t matter where the activities are “directed”; it matters where the activities “happen.”
c. Fall-back Where No Proper Venue Can Be Found – Personal Jurisdiction
I. § 1391(a)(3): a judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the action may otherwise be brought.
3. Is this a Federal Question Action or a Hybrid Action?
§ 1391(b): A civil action wherein jurisdiction is not founded solely on diversity of citizenship may, except as otherwise provided by law, be brought only in
a. Venue is Proper Where All Defendant Resides
I. § 1391(b)(1): a judicial district where any defendant resides, if all defendants reside in the same State,
i. Is the Defendant a Natural Person?
(1) Residency is defined as domicile.
ii. Is the Defendant a Corporation?
(1) § 1391(c): corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.
b. Venue is Proper Where a Substantial Part of the Events Giving Rising to the Claim Took Place, or a Where a Substantial Part of Property that is the Subject of the Action is Situated
I. § 1391(b)(2): a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is subject of the action is situated, or
c. Fall-back Where No Proper Venue Can Be Found 
I. § 1391(b)(3): a judicial district in which any defendant may be found, if there is no district in which the action may otherwise be brought.
i. Means only the district in which the defendant is physically present.
4. Is the Defendant an Alien?
a. § 1391(d): An alien may be sued in any district.
§4B Transfer of Venue

1. States
a. All states have provisions permitting the transfer of civil cases from one political subdivision to another. Such transfers are within the state. Because the individual states are separate political sovereigns, no state can unilaterally transfer a case from one of its courts to a court in a different state.
2. Federal
a. Federal law authorizes the transfer of civil actions from one federal district court to another.
I. Under §1404(a): the transferring court is a proper venue

II. Under §1404(b): the transferring court is a improper venue
§4B.1 Attack – Transfer of Venue

1. Is the Venue Proper?
a. Forum Non Conveniens Dismissal
I. General
i. Plaintiff’s choice of forum can be overcome when private and public interest factors clearly point towards trial in the alternative forum.
II. Is Forum Non Conveniens Waivable?
i. Not waivable in the sense that it’s not a 12(b)(3) motion, however, if you made a forum non conveniens defense in the middle of a trial or in similar circumstances, it would most likely be denied because of convenience to the Court.
III. Applies When
i. The proper forum is in another country. Forum non conveniens is also ap
ii. Private Interest Factors
(1) Relative ease of access to sources of proof
(2) Availability of compulsory process for attendance of unwilling
(3) Cost of obtaining attendance of willing witnesses
(4) Possibility of view of premises, if view would be appropriate to the action
(5) All other practical problems that make trial of a case easy, expeditious, and inexpensive
iii. Public Interest Factors
(1) Administrative difficulties flowing from court congestion
(2) Local interest in having localized controversies decided at home
(3) Interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action
(4) The avoidance of unnecessary problems in conflicts of laws, or in the application of foreign law
(5) Unfairness of burdening citizens in a unrelated forum with jury duty
iv. Factors Against Forum Non Conveniens Dismissal
Possibility of an unfavorable change in law could be a relevant consideration to a forum non conveniens inquiry. If the remedy provided by the alternative forum is so clearly inadequate or unsatisfactory that it is no remedy at all, the unfavorable change in law may be given substantial weight; the district court may conclude that dismissal would not be in the interests of justice.
IV. Piper Aircraft Co. v. Reyno
Facts: Small commercial aircraft crashed in Scotland. Action was commenced in United States because its laws regarding liability, capacity to sue, and damages were more favorable than those of Scotland. 
Holding: Court ruled that private and public interest factors outweighed the unfavorable change in law, and that plaintiff’s choice of forum could be overcome. Court ruled that the central focus of forum non conveniens was convenience. A change in law consideration would involve comparative law analysis and would greatly increase the flow of litigation to America. Public and private interests favored the alternative forum of Scotland. Real parties in interest were citizens of Scotland, witnesses were in either Great Britain or Scotland, the trial would be aided by familiarity with Scottish topography and easy access to wreckage, and Scotland had a strong interest in litigation. Court in United States would have to apply Pennsylvania law to one party and Scottish law to another party which would be complex and confusing to the jury.
b. Statutory Change
I. § 1404. Change of Venue (a): For the convenience of parties and witnesses, in the interests of justice, a district court may transfer any civil action to any other district or division where it might have been brought.
i. Court considers
(1) Convenience of the parties
(2) Convenience of witnesses
(3) Interests of justice
ii. Where can cases be transferred?
(1) Hoffman v. Blaski: Cases can be transferred only to a district in which venue would be proper. 
(2) Analyze venue. 
2. Is the Venue Improper?
a. Statutory Change or Dismissal
I. § 1406. Cure or waiver of defects (a): The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.
II. Where can cases be transferred?
i. Hoffman v. Blaski: Cases can be transferred only to a district in which venue and personal jurisdiction would be proper.
3. Is this a Multi-District Litigation case: Consolidation for Pre-trial Proceedings?
a. In mass torts, there may be many cases pending in different federal districts, all of which raise one or more common question.
I. § 1407 permits all of these federal cases to be transferred to one district and consolidated for pre-trial proceedings. These transfers need not meet other venue requirements. The decision whether to permit such transfers is made by “the judicial panel on multidistrict litigation”, a seven member panel composed of district and circuit judges appointed by the Chief Justice. § 1407 requires that following completion of pre-trial proceedings, the cases “shall be remanded” to the districts from which they came.
II. Lexacon, Inc. v. Milberg Weiss Bershad Hynes & Lerach: Supreme Court rejected the practice of the § 1407 transferee court refusing to send the cases back to the original court and transferring the cases to itself under § 1404(a) or § 1406(a).
III. Notwithstanding Lexacon, courts have allowed trials to proceed in the transferee court where the parties consented to trial in that court.

4. After Transfer: What Law Applies?
a. The Court applies the law the transferring court would have applied. Van Dusen v. Barrack, Ferens v. John Deere Company.
§5 Starting the Lawsuit: Pleading and Service

§5.1 The Complaint
1. Format
a. The Caption
I. FRCP 10(a)
i. Court’s name
ii. Title
(1) The title of the complaint must name all the parties. 
iii. File number/Case Number/Docket Number
iv. Rule 7(a) designation: Complaint
b. Paragraphing
I. FRCP 10(b) 
i. Numbered paragraphs which shall be limited as much as practicable to a statement of a single set of circumstances.
ii. Each claim founded upon a separate transaction shall be stated in a separate count.
c. Adoption by Reference; Exhibits
I. FRCP 10(c)
i. Statements in a pleading may be adopted by reference in a different part of the same pleading or in another pleading or in any motion.
ii. A written instrument attached to the pleading becomes part of the pleading “for all purposes.”
2. Elements of the Complaint
FRCP 8. General Rules of Pleading (a): A pleading that states a claim for relief must contain:
a. A short and plain statement of the grounds upon which the court’s jurisdiction depends
I. FRCP 8(a)(1): A short and plain statement of the grounds for the court’s jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdictional support.

II. Some state provisions require the plaintiff to allege facts supporting personal jurisdiction if the defendant is a nonresident, and a statement of facts supporting venue.

b. A short and plain statement of the claim showing that the pleader is entitled to relief
I. FRCP 8(a)(2): A short and plain statement of the claim showing that the pleader is entitled to relief; and
i. Notice Pleading
(1) “Accepted rule that a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.” Conley v. Gibson.
(2) Dioguardi v. Dunning: Dioguardi was attempting to import tonics from Italy. He alleged that Dunning conducted an improper auction as Durning improperly sold an item to another bidder at the same price that Dioguardi first bid on, and that Durning also improperly handled some of the merchandise, thereby converting it. Court reasoned that the complaint was sufficient even though it was badly articulated as it set out a claim that was entitled to relief on some legal theory.
(3) Under this standard, the Court will take all well-pleaded allegations as true, draw all inferences to the plaintiff, and then ascertain whether or not the plaintiff would be entitled to any legal relief, not just the ones he’s indentified. The plaintiff must plead some facts because without some facts, the defendant would not have notice. However, clearly, there doesn’t need to be many facts.
ii. Plausible Standard
(1) “Factual allegations must be enough to raise a right to relief above the speculative level. The pleading must contain more than a statement of facts that merely creates a suspicion of a legally cognizable right of action, on the assumption that all of the allegations in the complaint are true.” Bell Atlantic Corporation v. Twombly.
(2) Key Question: Does this new standard apply beyond the Sherman Antitrust Act? 
(3) Distinction: Not a possible standard. 
(4) Distinction: Not a probable standard. This is too close to what someone would be required to prove at trial.
(5) Bell Atlantic Corporation v. Twombly: Twombly filed a class action against Bell Atlantic corporation alleging that ILEC carriers were engaging in parallel conduct and agreements to refrain from competing against each other in violation of the Sherman Act. Court ruled that the allegations were not sufficient, as there was no factual evidence to show that there was actually any agreement between the ILECs, only allegations of parallel conduct.
“While a showing of parallel ‘business behavior is admissible circumstantial evidence from which the factfinder may infer agreement,’ it falls short of ‘conclusively establishing agreement or itself constituting a Sherman Act offense.’”
iii. Heightened Pleading Standard for Fraud or Mistake
(1) FRCP 9(b) Fraud or Mistake; Conditions of Mind. In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally.
iv. No Heightened Pleading Standard for All Other Cases Unless Rule/Statute
(1) Leatherman v. Tarrant County: Plaintiff filed a complaint against local officials in their law-enforcement capacity, arising out of two separate incidents involving the execution of search warrants: one involving a forcible entry and another involving officers entering a home in a homeowner’s absence. U.S. District Court for Northern District of Texas dismissed because they failed to meet the Fifth Circuit’s heightened pleading requirement. Supreme Court held that a Federal Court could not apply a “heightened pleading standard” more stringent than the usual pleading requirement absent a statute or Rule.
(2) Swierkiewicz v. Norema N.A.: Supreme Court again told lower courts that absent a statute or Rule to the contrary, it is inappropriate to require a claimant to allege her claim in greater detail than what is required by 8(a)(2). 
v. Pleading Inconsistent Facts and Alternative Theories
(1) FRCP(d)(2): Alternative Statements of a Claim or Defense. A party may set out two or more statements of a claim or defense alternatively or hypothetically, either in a single count or defense or in separate ones. If a party makes alternative statements, the pleading is sufficient if any one of them is sufficient.
(2) FRCP(d)(3): Inconsistent Claims or Defenses. A party may state as many separate claims or defenses as it has, regardless of consistency.
(3) McCormick v. Kopmann 
Facts: Mrs. McCormick filed a complaint to recover damages for the wrongful death of her husband. In Count 1, she alleged that Kopmann negligently drove his truck across the center line of the street, killing him, and that her husband was not negligent. In Count IV, she sued the Huls who operated taverns in the area and asserted that her husband became intoxicated and because of such intoxication drove his automobile in such a way as to collide with Kopmann. The defendants moved to dismiss the complaint given that the husband could not be free from fault and negligent at the same time.

Holding: Court held that it was permissible to plead inconsistent counts in the alternative, and to present proof to support both inconsistent counts. The danger there was simply the risk that proof of one count would tend to negate proof under another and the effect that this would have on the jury.
c. A demand for judgment for the relief the pleader seeks
I. FRCP 8(a)(3): A demand for the relief sought, which may include relief in the alternative or different types of relief.

3. Proper Notice/Service of Process
a. Challenging Proper Service
I. FRCP 12(b)(4): insufficient process
II. FRCP 12(b)(5): insufficient service of process
b. Defense of Insufficient Service of Process is Waivable
I. FRCP 4(d) Waiving Service.
c. Does Service of Process meet the Constitutional Requirement?
I. Due Process Clause
i. U.S. Const. 14th Amendment: nor shall any State deprive any person of life, liberty, or property, without due process of law.
II. Reasonably Calculated
i. Notice reasonably calculated to reach the defendant in light of the circumstances. This is not a legal formula, but general principles derived from precedent.
(1) “An elementary and fundamental requirement of due process in any proceeding which is to be accorded finality is notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action, and afford them an opportunity to present their objections.” Mullane v. Central Hanover Bank & Trust Co.
ii. What is reasonable?
(1) Determining what is reasonable involves a balancing act that calculates the probability of success against the cost and burden for the defendant of having to make it.
iii. Reasonable if None of the Alternatives Would Be Better 
(1) “Where conditions do not reasonably permit such notice, that the form chosen is not substantially less likely to bring home notice than other of the feasible and customary substitutes.” Mullane v. Central Hanover Bank & Trust Co.
iv. Mullane v. Central Hanover Bank & Trust Co.: Central Hanover and Trust Company established a common trust fund. When it first established the common trust fund, it mailed a copy of the judicial settlement and notice provisions to the beneficiaries. However, when Central Hanover petitioned for its first judicial account settlement, they provided notice to the beneficiaries as pursuant to the New York statutory law through publication in a newspaper.
(1) Publication Sufficient for Unknown Beneficiaries
A. No other customary substitute would reasonably be much better.
B. “This Court has not hesitated to resort to publication as a customary substitute in another class of cases where it is not reasonably possible or practicable to give more adequate warning.”
(2) Publication Insufficient for Known Beneficiaries
A. It would have been reasonable, and not much more of a burden (given that they had done it once before), to give notice through the mail.
B. “The statutory notice to known beneficiaries is inadequate, not because in fact it fails to reach everyone, but because under the circumstances it is not reasonably calculated to reach those who could easily be informed by other means at hand.”
d. Does Service of Process meet the Statutory Requirement?
I. Who made the service of process?
i. FRCP 4(c)(2) By Whom. Any person who is at least 18 years old and not a party may serve a summons and complaint.
II. Was service made within 120 days after the complaint was filed?
i. FRCP 4(m) Time limit for Service. If a defendant is not served within 120 days after the complaint is filed, the court – on motion or on its own after notice to the plaintiff – must dismiss the action without prejudice against that defendant or order that service be made within a specified time.
ii. Does the plaintiff have good cause for not meeting the time limit?
(1) FRCP 4(m) Time limit for Service. But if the plaintiff shows good cause for the failure, the court must extend the time for service for an appropriate period.
III. Service Upon an Individual Within a Judicial District of the United States
FRCP 4(e) Serving an Individual Within a Judicial District of the United States. Unless federal law provides otherwise, an individual – other than a minor, an incompetent person, or a person whose waiver has been filed – may be served in a judicial district of the United States by:
i. Forum State Rule: Was service authorized by the statutes of the State in which the Federal Court is located?
(1) FRCP 4(e)(1): following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made; or
A. By the statutes governing service of process on individuals.
ii. Service State Rule: Was service authorized by the statutes of the State in which the Defendant was served?
(1) FRCP 4(e)(1): following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made; or
A. By the statutes governing service of process on individuals.
iii. In Hand Service: Was a copy of the summons delivered to the individual personally?
(1) FRCP 4(e)(2)(A): delivering a copy of the summons and of the complaint to the individually personally
iv. Substituted Service
FRCP 4(e)(2)(B): leaving a copy of each at the individual’s dwelling or usual place of abode with someone of suitable age and discretion who resides there;
(1) Dwelling house or usual abode

A. Multiple Houses or Usual Abodes
National Dev Co. v. Triad Holding Corp.: Khashoggi was a citizen of Saudi Arabia and a frequent intercontinental traveler. He had several homes in twelve locations. One of them was the Olympic Tower in New York where service was made to his housekeeper. He was living in the Olympic Tower at the time.
Court ruled that as Khashoggi was actually living in the Olympic Tower at the time; service was valid.
(2) Person of suitable age, discretion, residing therein.

v. Service on an Agent
(1) FRCP 4(e)(2)(C): delivering a copy of each to an agent authorized by appointment or by law to receive service of process.
IV. Service Upon Corporations/Unincorporated Entities within Judicial District
i. Forum State Rule: Was service authorized by the statutes of the State in which the Federal Court is located?
(1) FRCP 4(h)(1)(A): in the manner prescribed by Rule 4(e)(1) for serving an individual;
(2) FRCP 4(e)(1): following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made; or
A. By the statutes governing service of process on corporations.
ii. Service State Rule: Was service authorized by the statutes of the State in which the Defendant was served?
(1) FRCP 4(h)(1)(A): in the manner prescribed by Rule 4(e)(1) for serving an individual;
(2) FRCP 4(e)(1): following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made; or
A. By the statutes governing service of process on corporations.
iii. Delivery to an Officer, Managing or General Agent, or to an Agent Authorized to Receive Service of Process
(1) FRCP 4(h)(1)(B): by delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process and – if the agent is one authorized by statute and the statute so requires – by also mailing a copy of each to the defendant;
V. Was Service of Process Proved?
i. FRCP 4(l) (1) Affidavit Required. Unless service is waived, proof of service must be made to the court. Except for service by a United States marshal or deputy marshal, proof must be by the server’s affidavit.
4. Voluntarily Dismissal of Complaint
a. Without a Court Order
I. Process
i. FRCP 41(a)(1)(A): The plaintiff may dismiss an action without a court order by filing a notice of dismissal by filing a notice of dismissal before the opposing party serves either an answer or a motion for summary judgment; or a stipulation of dismissal signed by all parties who have appeared. 
II. Effect
i. FRCP 41(a)(1)(B): Dismissal is without prejudice. However, if the plaintiff previously dismissed any federal- or state-court action based on or including the same claim, a notice of dismissal operates as an adjudication on the merits.
b. By Court Order
I. Process
i. If voluntary dismissal does not meet the requirements of FRCP 41(1)(A), FRCP 41(1)(B) allows a court to dismiss at the plaintiff’s request and on terms that the court considers proper. If the defendant has pleaded a counterclaim, the action may be dismissed over the defendant’s objection only if the counterclaim can remain pending for independent adjudication.

II. Effect
i. FRCP 41(a)(2): Unless the order states otherwise, a dismissal under this paragraph (2) is without prejudice.
5. Involuntary Dismissal of Complaint
a. Process
I. [These are the Rule 12(b) motions]
b. Effect
I. Acts as an adjudication of the merits; except for dismissals for lack of jurisdiction, improper venue, or failure to join a party under Rule 19.
§5.2 Defendant’s Responses to the Complaint - Motions
1. Motions
a. General
I. A motion is a request that the court order something such as dismissal of the case; it is not a “pleading.”
b. Failure to State a Claim
I. FRCP 12(b)(6): failure to state a claim upon which relief can be granted
i. Tests the legal sufficiency of the plaintiff’s claim, questioning whether the law accords a remedy on the facts alleged.
ii. Second, it tests the factual, or formal, sufficiency of the complaint, questioning whether the law accords a remedy on the facts alleged.
(1) See §6.1(2)(b)
c. Motion for a More Definite Statement
I. Designed to strike at unintelligible pleadings for which a response would be impossible to frame.
i. FRCP 12(e) Motion for a More Definite Statement. A party may move for a more definite statement of a pleading to which a responsive pleading is allowed but which is so vague and ambiguous that the party cannot reasonably prepare a response. The motion must be made before filing a responsive pleading and must point out the defects complained of and the details desired. If the court orders a more definite statement and the order is not obeyed within 10 days after notice of the order or within the time limit the court sets, the court may strike the pleading or issue any other appropriate order.
d. Motion to Strike
I. Designed to address redundant, impertinent, or scandalous matter.
i. FRCP 12(f) Motion to Strike. The court may strike from pleading an insufficient defense or any redundant, immaterial, impertinent, or scandalous matter. The court may act:
(1) on its own; or

(2) on motion made by a party either before responding to the pleading or, if a response is not allowed, within 20 days after being served with the pleading.
e. Joining Motions
I. FRCP 12(g)(1). A motion under this rule may be joined with any other motion allowed by this rule.
II. Effects of Not Joining a Motion = Waived Defense
i. FRCP 12(g)(2). Except as provided in Rule 12(h)(2) or (3), a party that makes a motion under this rule must not make another motion under this rule raising a defense or objection that was available to the party but omitted from its earlier motion. 

ii. FRCP 12(h)(1). When Some Are Waived. A party waives any defense listed in Rule 12(b)(2)-(5) by:
(1) FRCP 12(h)(1)(A). omitting it from a motion in the circumstances described in the Rule 12(g)(2);
f. Waivable 12(b) Defenses
I. FRCP(h)
i. Lack of personal jurisdiction
ii. Improper venue
iii. Insufficient process
iv. Insufficient service of process
v. Failure to state a claim upon which relief can be granted
g. Non-Waivable 12(b) Defenses
I. FRCP(h)
i. Lack of subject-matter jurisdiction.
ii. Failure to state a claim upon which relief can be granted; and
iii. Failure to join a party under Rule 19.
§5.3 Defendant’s Responses to the Complaint – The Answer

1. General
a. The answer is a pleading that responds to allegations of the complaint and may add new matter as well.
2. Format
a. The Caption
I. FRCP 10(a)
i. Court’s name
ii. Title
(1) Sufficient to state the name of the first party on each side with an appropriate indication of other parties.
iii. File number/Case Number/Docket Number
iv. Rule 7(a) designation: Complaint
b. Paragraphing
I. FRCP 10(b) 
i. Numbered paragraphs which shall be limited as much as practicable to a statement of a single set of circumstances.
ii. Each claim founded upon a separate transaction shall be stated in a separate count.
c. Adoption by Reference; Exhibits
I. FRCP 10(c)

i. Statements in a pleading may be adopted by reference in a different part of the same pleading or in another pleading or in any motion.
ii. A written instrument attached to the pleading becomes part of the pleading “for all purposes.”
3. Elements of the Answer
a. Admissions
I. General
i. Undisputed facts.
b. Denials
I. General Denial
i. FRCP 8(b)(3) General and Specific Denials. A party that intends in good faith to deny all the allegations of a pleading – including the jurisdictional grounds – may do so by a general denial.
(1) A very short pleading, the operative language of which can be as simple as “Defendant denies each and every allegation of the complaint.”
(2) Acceptable under the Federal Rules, but only if the defendant can in good faith deny all allegations of the complaint.
II. Specific Denial
i. FRCP 8(b)(3) General and Specific Denials. A party that does not intend to deny all the allegations must either specifically deny designated allegations or generally deny all except those specifically admitted.
III. Qualified Denial
i. FRCP 8(b)(4) Denying Part of an Allegation. A party that intends in good faith to deny only part of an allegation must admit the part that is true and deny the rest.
IV. Denial Based on Lack of Knowledge
i. FRCP 8(b)(5) Lacking Knowledge or Information. A party that lacks knowledge or information sufficient to form a belief about the truth of an allegation must so state, and the statement has the effect of a denial.
V. Effect of Failing to Deny
i. FRCP 8(b)(6) Effect of Failing to Deny. An allegation – other than one relating to the amount of damages – is admitted if a responsive pleading is required and the allegation is not denied. If a responsive pleading is not required, an allegation is considered denied or avoided.
c. Affirmative Defenses
I. General
i. Affirmative denials differ from denials by injecting new matter into the dispute.
II. FRCP 8(c) Affirmative Defenses

(1) In General. In response to a pleading, a party must affirmatively state any avoidance or affirmative defense, including:
Accord and satisfaction; Arbitration and award; Assumption of risk; Contributory negligence; Discharge in bankruptcy; Duress; Estoppel; Failure of Consideration;

Fraud; Illegality; Injury by fellow servant; Laches; License; Payment; Release; 
Res judicata; Statute of Frauds; Statute of Limitations; and Waiver.
III. Mistaken Designations
i. Court must ignore mistaken designations of defenses as counterclaims, and counterclaims as defenses, if justice requires thus.
IV. Failure to Bring up An Affirmative Defense
i. Evidence of an affirmative defense that was not pled would be construed as irrelevant unless the Court amended the answer to conform to the evidence.
d. Inconsistent/Alternative Defenses
I. Olympia Hotels Corp. v. Johnson Wax Dev. Corp.: Defendant in a breach of contract case asserts as a defense that there was no contract and also asserts a counterclaim suing the plaintiff for breach of the same contract. This is permissible.
i. FRCP(d)(2): Alternative Statements of a Claim or Defense. A party may set out two or more statements of a claim or defense alternatively or hypothetically, either in a single count or defense or in separate ones. If a party makes alternative statements, the pleading is sufficient if any one of them is sufficient.
ii. FRCP(d)(3): Inconsistent Claims or Defenses. A party may state as many separate claims or defenses as it has, regardless of consistency.
§5.4 Defendant’s Responses to the Complaint – Failing to Respond – Default/Default Judgment
1. Entry of Default
a. General
i. If a defending party fails to respond in an appropriate and timely way, she may find herself in default.
b. Entering the Default
i. FRCP 55(a) Entering a Default. When a party against whom a judgment for affirmative relief is sought has failed to plead or otherwise defend, and that failure is shown by affidavit or otherwise, the clerk must enter the party’s judgment.
2. Default Judgment
a. Is the judgment for a sum certain or a sum that can be made certain by computation?
I. FRCP 55(a)(1) By the Clerk. If the plaintiff’s claim is for a sum certain or a sum that can be made certain by computation, the clerk – on the plaintiff’s request, with an affidavit showing the amount due – must enter judgment for that amount and costs against a defendant who has been defaulted for not appearing and who is neither a minor nor an incompetent person.
b. In all other cases: uncertain sum.
I. FRCP 55(b)(2) By the Court. In all other cases, the party must apply to the court for a default judgment. A default judgment may be entered against a minor or incompetent person only if represented by a general guardian, conservator, or other like fiduciary who has appeared. If the party against whom a default judgment is sought has appeared personally or by a representative,that party or its representative must be served with written notice of the application at least 3 days before the hearing. The court may conduct hearings or make referrals – preserving any federal statutory right to a jury trial – when to enter or effectuate judgment, it needs to:
(A) Conduct an accounting;

(B) Determine the amount of damages;

(C) Establish the truth of any allegation by evidence; or

(D) Investigate any other manner


3. Setting Aside Default/Default Judgment
a. FRCP 55(c) Setting Aside a Default or a Default Judgment. The court may set aside an entry of default for good cause, and it may set aside a default judgment under Rule 60(b).
§5.5 Amending a Pleading

1. When is Amendment Necessary?
a. When parties wish to change the legal theories their original pleadings are based on; or the factual allegations asserted in their original pleadings.
2. What if the Amendment is about Conduct that Occurred –After- the Pleading is Filed?
a. Supplemental Pleadings
I. A supplemental pleading sets forth events occurring after a pleading is filed. This does not include facts that occurred before the original filing but which were discovered after filing. As to such facts, amendment is the proper course.
i. FRCP 15(d): On motion and reasonable notice, the court may, on just terms, permit a party to serve a supplemental pleading setting out any transaction, occurrence, or event that happened after the date of the pleading to be supplemented. The court may permit supplementation even though the original pleading is defective in stating a claim or defense. The court may order that the opposing party plead to the supplemental pleading within a specified time.
3. Process of Filing an Amendment
a. Once as a Matter of Course = Without Leave of Court or Written Consent of Adverse Party
I. If Responsive Pleading is Allowed
i. FRCP 15(a)(1)(A): before being served with the responsive pleading
II. If Responsive Pleading is Not Allowed
i. FRCP 15(a)(1)(B): within 20 days after serving the pleading if a responsive pleading is not allowed and the action is not yet on the trial calendar.
b. With Court’s Leave/Written Consent of Adverse Party
I. FRCP 15(a)(2): In all other cases, a party may amend its pleading only with the opposing party’s written consent or the court’s leave. The court should freely give leave when justice so requires.
II. When does Justice require it?
i. Forman v. Davis: Conditions where justice does not require amendment: Undue delay, bad faith or dilatory motive on the part of the movant, repeated failure to cure deficiencies by amendments previously allowed, undue prejudice to the opposing party by virtue of allowance of the amendment, futility of amendment, etc.
c. If Amending During Trial
I. When There Has Been an Objection
i. General
A. Deals with the situation in which a party objects to evidence at trial on the ground that her opponent is trying to litigate issues that were never placed in contention by the pleadings.
ii. FRCP 15(b)(1). Based on an Objection at Trial. If, at trial, a party objects that evidence is not within the issues raised in the pleadings, the court may permit the pleadings to be amended. The court should freely permit an amendment when doing so will aid in presenting the merits and the objecting party fails to satisfy the court and that the evidence would prejudice that party’s action or defense on the merits. The court may grant a continuance to enable the objecting party to meet the evidence.
II. When There Has Been Implied Consent
i. General
A. Rule 15(b)(2) provide that the court may treat issues that were consciously litigated by the parties as though they have been pleaded, and allow amendments to add those issues at the trial, or even after the trial.
ii. FRCP 15(b)(2). For Issues Tried by Consent. When an issue not raised by the pleading is tried by the parties’ expressed or implied consent, it must be treated in all respect as if raised in the pleadings. A party may move – at any time, even after judgment – to amend the pleadings to conform them to the evidence and to raise an unpleaded issue. But failure to amend does not affect the result of the trial of that issue.
d. If the Statute of Limitations has run, does the Amendment relate back to the date of the original pleading?
I. General
i. This means that the amended pleading, containing the new claim, will be treated as though it had been filed when the original pleading was filed.
II. When does an Amendment relate back?
i. Statutory Law allows It
A. FRCP 15(c)(1)(A): the law that provides the applicable statute of limitations allows relation back
ii. Arose out of the same conduct, transaction, or occurrence
A. FRCP 15(c)(1)(B): the amendment asserts a claim or defense that arose out of the [same] conduct, transaction, or occurrence set out – or attempted to be set out – in the original pleading; or
(1) Same Transaction or Occurrence Requirement: Four tests are frequently invoked for determining whether claims arise from the same transaction or occurrence.
A. Are the issues of fact and law raised in the claim and the counterclaim largely the same?
B. Would res judicata bar a subsequent suit on the party’s counterclaim, absent the compulsory counterclaim rule?
C. Will substantially the same evidence support or refute the claim as well as the counterclaim?
D. Is there a logical relationship between the claim and the counterclaim?
iii. Holmes v. Greyhound Lines, Inc.: “Amendments will relate back if they only flesh out the factual details, change the legal theory, or add another claim arising out of the same transaction, occurrence or conduct. Relation back is denied those amendments which are based on entirely different facts, transactions, and occurrences.”
iv. Marsh v. Coleman Company
Facts: Marsh started working at the Coleman Company. He was terminated. He filed suit for breach of contract and violation of the Federal Age Discrimination in Employment Act. He later sought to amend the complaint to add a claim for fraud based on alleged representations made by his superiors in 1985.
Holding: Court found that the plaintiff’s fraud claims were based on conduct substantially different in kind and time from those alleged in the original complaint. Defendant had no reason to anticipate from reading the plaintiff’s original complaint that it should prepare to defenda case based on acts more than three years earlier.
III. Wrong Party is Joined before the Statute of Limitations runs, but in which the “right” party somehow knows about the case and that it should have been involved
i. FRCP 15(c)(1)(C): “the amendment changes the party or the naming of the party against whom a claim is asserted,”
ii. Same Transaction or Occurrence Requirement is Met
A. FRCP 15(c)(1)(C)(i): received such notice of the action that it will not be prejudiced in defending on the merits; and
B. FRCP 15(c)(1)(C)(ii): knew or should have known that the action would have been brought against it, but for a mistake concerning the proper party’s identity
4. Time to Respond
a. FRCP 15(a)(3): Unless the court orders otherwise, any required response to an amended pleading must be made within the time remaining to respond to the original pleading or within 10 days after service of the amended pleading, whichever is later.
§5.6 Attacking - Rule 11
1. Is the pleading signed?
a. FRCP 11(a). Every pleading, written motion, and other paper must be signed by at least one attorney of record in the attorney’s name – or by a party personally if the party is unrepresented.
2. When does a Court strike an unsigned paper?
a. FRCP 11(a). The court must strike an unsigned paper unless the omission is promptly corrected after being called to the attorney’s or party’s attention.
3. What information about the signer must the pleading give?
a. FRCP 11(a). The paper must state the signer’s address, e-mail address, and telephone number.
4. Does the pleading need to be verified?
a. FRCP 11(a). Unless a rule or statute specifically state otherwise, a pleading need not be verified or accompanied by an affidavit.
I. Policy: We don’t make the lawyer verify the complaint, because the lawyer doesn’t usually have personal knowledge of the events, and would have no personal knowledge of say, the defendant’s state of mind.
5. Who makes the certification?
a. FRCP 11(a). The attorney or unrepresented party makes the certification.

6. How do they make the certification?
a. FRCP 11(a). By presenting to the court a pleading, written motion, or other paper – whether by signing, filing, submitting, or later advocating it.
7. What does the certification mean?
a. FRCP 11(a). That to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances: the paper has
I. What is an inquiry reasonable under the circumstances?
i. The time period that the attorney has to undertake the inquiry is a factor. In order to make an inquiry reasonable under the circumstances, the attorney should/may ask the parties questions, ask third-party witnesses, ask to see written documentation that might be relevant, and/or ascertain the facts in previous cases.
II. Proper Purpose
i. FRCP 11(b)(1). It is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation.
a. Knowing Omissions
i. A knowing omission of directly contrary authority within the controlling jurisdiction evidences an intent to mislead the court. Filing with that intent is surely filing with an improper purpose.
III. Is Warranted by Existing Law or Makes a Non-Frivolous Argument to Change Law
i. FRCP 11(b)(2). The claims, defenses, and other legal contentions are warranted by existing law or by a nonfrivolous argument for extending, modifying, or reversing existing law or for establishing new law.
IV. Has Evidentiary Support or Will Have Evidentiary Support After a Suitable Period of Discovery
i. FRCP 11(b)(3). The factual contentions have evidentiary support or, if specifically so identified, will likely have evidentiary support after a reasonable opportunity for further investigation or discovery; and
V. Denials Warranted by Evidence or Reasonably Based on Belief or a Lack of Information
i. FRCP 11(b)(4). The denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on belief or a lack of information.
8. When should the Rule 11 motion be filed?
a. The 21-day “safe harbor” provision.
I. FRCP 11(c)(2): The motion must be served under Rule 5, but it must not be filed or be presented to the court if the challenged paper, claim, defense, contention, or denial is withdrawn or appropriately corrected within 21 days after service or within another time the court sets.
II. Mandatory but Not Jurisdictional
i. Safe harbor provision of Rule 11 is mandatory, in that failure to follow its requirements may defeat a sanctions motion, but not jurisdictional, because like a statute of limitations, the safe harbor provision may be waived if the nonmoving party fails to raise it as a defense to the Rule 11 motion.
ii. Rector v. Approved Federal Savings Bank: Rector filed suit seeking 60 billion in compensatory and 20 billion in punitive damages. He later amended to demand an infinite amount of money. Rector did not argue that the motion for sanction failed to comply with the 21-day “safe harbor” provision. The Court ruled that the 21-day “safe harbor” provision was not a jurisdictional rule, and waivable if not asserted. 
9. Who can be sanctioned?
a. FRCP 11(c)(1). The court may impose an appropriate sanction on any attorney, law firm, or party that violated the rule or is responsible for the violation. Absent exceptional circumstances, a law firm must be held jointly responsible for a violation committed by its partner, association, or employee.
10. Court can sua sponte order a monetary sanction without a motion.
a. However, it must give the party it is sanctioning the opportunity to show why it did not violate Rule 11.
b. FRCP 11(c)(5)(B). On its own, unless it issued the show-cause order under Rule 11(c)(3) before voluntary dismissal or settlement of the claims made by or against the party that is, or whose attorneys, are to be sanctioned.
I. Ordering a Lawyer to Explain 
i. FRCP 11(c)(3). On the Court’s Initiative. On its own, the court may order an attorney, law firm, or party to show cause why conduct specifically described in the order has not violated Rule 11(b).
11. Nature of Sanctions
a. FRCP 11(c)(4) Nature of a Sanction. A sanction imposed under this rule must be limited to what suffices to deter repetition of the conduct or comparable conduct by others similarly situated. The sanction may include nonmonetary directives; an order to pay a penalty into court; or, if imposed on motion and warranted for effective deterrence, an order directing payment to the movant of part or all of the reasonable attorney’s fees and other expenses directly resulting from the violation.
I. Nonmonetary directives.
II. Order to pay a penalty into court.
III. An order directing payment to the movant of part or all of the reasonable attorney’s fees and other expenses directly resulting from the violation.
12. Other Sanctions
a. 28 U.S.C. § 1927. 
I. Provides that any lawyer in federal court who “multiplies the proceeding in any case unreasonably and vexatiously may be required by the court to satisfy personally the excess costs, expenses, and attorneys’ fees reasonably incurred because of such conduct.”
b. Rule 38 of the Federal Rules of Appellate Procedure / 28 U.S.C. § 1912.
I. Although the language of the statute is not identical to the Rule, courts generally treat the two provisions as if they were redundant and rely primarily on the Rule.
II. “If a court of appeals shall determine that an appeal is frivolous, it may award just damages and single and double costs to the appellee.” The damages awarded may include attorneys’ fees.
c. Inherent Power.
I. Chamber v. NASCO, Inc.: Court affirmed a District Court’s order that the losing party in a breach of contract case pay nearly $1,000,000 in attorney’s fees to the prevailing party. Even though some of the conduct sanctioned was not covered by either Rule 11, or § 1927, the Court upheld the full award, explaining that courts have “inherent power” to police and punish those before it.

§6 Joinder of Claims and Parties
§6.1 Joinder of Claim [FRCP 18]
1. What claims may be joined?
a. FRCP 18(a): A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party.
b. FRCP 18 allows a party to assert any claims she has against an opponent, whether related or unrelated.
2. How are claims actually joined?
a. Rule 18(a) authorizes “joining” claims in a single suit. This means that the claims may all be asserted as different “counts” or “claims for relief” in a single complaint and litigated together ina single lawsuit.
3. If Claims are Properly Joined But It Would Be Awkward To Try The Claims in a Single Trial…
a. FRCP 42(b) authorizes Courts to operate separate trials for separate claims. 
b. FRCP 42(b): For convenience, to avoid prejudice, or to expedite and economize, the court may order a separate trial of one or more separate issues, claims, crossclaims, counterclaims, or third-party claims. When ordering a separate trial, the court must preserve any federal right to a jury trial.
§6.2 Joinder of Parties [FRCP 20]

1. Are the Plaintiffs/Defendants Properly Joined?
a. FRCP 20(a)(1): sets up a two-part test for joining plaintiffs together. They may be joined as co-plaintiffs if 
I. (1) the claims arise out of the same transaction or occurrence; and 
II. (2) if there will be some question of law or fact common to the claims. 
b. FRCP 20(a)(2): sets up a two-part test for joining defendants together. They may be joined as co-defendants if
I. (1) the claims arise out of the same transaction or occurrence; and 
II. (2) if there will be some question of law or fact common to the claims. 
c. Same Transaction or Occurrence Requirement: Four tests are frequently invoked for determining whether claims arise from the same transaction or occurrence.
I. Are the issues of fact and law raised in the claim and the counterclaim largely the same?
II. Would res judicata bar a subsequent suit on the party’s counterclaim, absent the compulsory counterclaim rule?
III. Will substantially the same evidence support or refute the claim as well as the counterclaim?
IV. Is there a logical relationship between the claim and the counterclaim?
d. “Common Question of Law or Fact” Requirement
I. FRCP 20(a) requires some question of law or fact common to the claims. However, it is extremely unlikely, where the same-transaction-or-occurrence test is met, that there would not be some common question.
2. If Parties are Improperly Joined
a. Rule 21(a): On motion or on its own, the court may at any time, on just terms, add or drop a party. 
3. If Parties are Properly Joined But It Would Be Awkward To Try The Claims in a Single Trial
a. FRCP 42(b) authorizes Courts to operate separate trials for separate claims. 
b. FRCP 42(b): For convenience, to avoid prejudice, or to expedite and economize, the court may order a separate trial of one or more separate issues, claims, crossclaims, counterclaims, or third-party claims. When ordering a separate trial, the court must preserve any federal right to a jury trial.
4. Confluence of Rules 20(a) and 18(a)
a. Once a party has properly asserted a claim against a defendant, Rule 18(a) governing joinder of claims allows her to assert any claim she has against the opposing party. 
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§6.3 Counterclaims [FRCP 13]
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1. General
a. A counterclaim is a claim for relief by a defending party back against the party who is claiming relief from her.
2. Compulsory Counterclaims
a. General
I. A counterclaim is compulsory when it FRCP 13(1)(A): arises out of the [same] transaction or occurrence that is the subject matter of the opposing party’s claim; and 
b. Failure to Assert a Compulsory Counterclaim
I. A failure to assert a compulsory counterclaim waives the right to recover on that claim.
c. Exceptions for a Failure to Assert a Compulsory Counterclaim
I. A compulsory counterclaim need not be asserted if it is already pending in another lawsuit.
i. FRCP 13(a)(2)(A): when the action was commenced, the claim was the subject of another pending action; or
II. A compulsory counterclaim need not be asserted if adjudicating the counterclaim would require the presence of third parties over whom the court would not have jurisdiction.
i. FRCP 13(a)(1)(B): does not require adding another party over whom the court cannot acquire jurisdiction.
d. Jurisdiction of a Compulsory Counterclaim
I. If the counterclaim is compulsory, it is within the ancillary jurisdiction [now called “supplemental jurisdiction”] of the court to entertain and no independent basis of federal jurisdiction is required.
3. Permissive Counterclaims
a. General
I. If a counterclaim is not compulsory, because it does not arise out of the same transaction or occurrence as the plaintiff’s claim, it may still be brought as a permissive counterclaim. 
II. FRCP 13(b).
b. Jurisdiction of a Permissive Counterclaim
I. If the counterclaim is permissive, however, it must have its own independent jurisdictional basis.
4. Responses to a Counterclaim
a. General
I. The pleading rules require a “reply” to a counterclaim, if the counterclaim is clearly labeled as a counterclaim in the answer. FRCP 7(a). A reply is like an answer to an original complaint, and is governed by the same standards to FRCP 8 to 11.
5. How do you join additional parties to a counterclaim?
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a. FRCP 13(h) expressly authorizes adding additional parties to counterclaims. To do so however, the party asserting the claim must first have a cross-claim or counterclaim against an existing party.
§6.4 Cross-claims [FRCP 13]
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1. General
a. A cross-claim is a claim against a “co-party”; such as a claim by one defendant against a co-defendant, or one plaintiff against a co-plaintiff.
2. When can a party assert a cross-claim?
a. A party may assert a cross-claim against a co-party if it “arises out of the same transaction or occurrence” as the main claim. [Non-compulsory]
I. FRCP 13(g): A pleading may state as a crossclaim any claim by one party against a coparty if the claim arises out of the [same] transaction or occurrence that is the subject matter of the original action or of a counterclaim.
3. How do you join additional parties to a cross-claim?
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a. FRCP 13(h) expressly authorizes adding additional parties to cross-claims. To do so however, the party asserting the claim must first have a cross-claim or counterclaim against an existing party.
§6.5 Impleader [FRCP 14]
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1. General
a. Rule 14 allows a defending party to bring a stranger into the lawsuit, if certain requirements are met.
2. Can the defendant implead a third-party into the case? 
a. The “third party defendant” must be liable to the defendant “for all or part of the plaintiff’s claim” against the defendant. This requirement is only met if the impleaded third party may have to reimburse the defendant, partially or fully, if the defendant loses on the main claim. A defendant cannot use Rule 14(a) as a means to bring in a party who may be liable directly to the plaintiff.
I. Indemnification: Full reimbursement for any judgment the defendant icurs to the plaintiff.
II. Contribution: Most states allow a defendant to obtain contribution from a co-defendant so as to make its payment proportional to its fault.
3. Would it be appropriate for the Court to allow impleader in the circumstances of the case?
a. Court has discretion not to hear an impleader claim, even if the impleader claim meets the requirements of the rule. Many courts consider the following factors when deciding a motion under Rule 14;
I. The timeliness of the motion
II. The potential for complication of issues at trial
III. The probability of trial delay
IV. Whether the plaintiff may be prejudiced by the addition of parties
4. What defenses is the third-party defendant allowed to bring?
a. Any Rule 12 defenses.
b. The third-party defendant is allowed to “defend the defendant.” Rule 14(a)(2)(C): The “third party defendant” may assert against the plaintiff any  defense that the third-party plaintiff has to the plaintiff’s claim;”
5. What claims can the third-party defendant bring…
a. Against the Third-Party Plaintiff?
I. FRCP 14(a)(2)(B): must assert any counterclaim against the third-party plaintiff under FRCP 13(a) [compulsory counterclaim]
II. FRCP 14(a)(2)(B): may assert any counterclaim against the third-party plaintiff under FRCP 13(b) [permissive counterclaim]
b. Against Another Third-Party Defendant?
I. FRCP 14(a)(2)(B): may assert…any crossclaim against another third-party defendant under FRCP 13(g) [Crossclaim against a co-party]
c. Against the Plaintiff?
I. FRCP 14(a)(2)(D): may also assert against the plaintiff any claim arising out of the [same] transaction or occurrence that is the subject matter of the plaintiff’s claim against the third-party plaintiff.
i. Same Transaction or Occurrence Requirement: Four tests are frequently invoked for determining whether claims arise from the same transaction or occurrence.
(1) Are the issues of fact and law raised in the claim and the counterclaim largely the same?
(2) Would res judicata bar a subsequent suit on the party’s counterclaim, absent the compulsory counterclaim rule?
(3) Will substantially the same evidence support or refute the claim as well as the counterclaim?
(4) Is there a logical relationship between the claim and the counterclaim?
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6. What claims can the plaintiff bring against the third-party defendant?
a. FRCP 14(a)(3): The plaintiff may assert against the third-party defendant any claim arising out of the [same] transaction or occurrence that is the subject matter of the plaintiff’s claim against the third-party plaintiff.
I. Same Transaction or Occurrence Requirement: Four tests are frequently invoked for determining whether claims arise from the same transaction or occurrence.
i. Are the issues of fact and law raised in the claim and the counterclaim largely the same?
ii. Would res judicata bar a subsequent suit on the party’s counterclaim, absent the compulsory counterclaim rule?
iii. Will substantially the same evidence support or refute the claim as well as the counterclaim?
iv. Is there a logical relationship between the claim and the counterclaim?
II. What responses does the third-party defendant have?
i. The third-party defendant must then assert any defense under Rule 12.
ii. Any counterclaim under Rule 13(a)
iii. Any cross-claim under Rule 13(g)
(1) In above: The third-party defendant may now bring a cross-claim against defendant 1.
7. Who can bring a motion to strike, severe, or try separately the third-party claim?
a. FRCP 14(a)(4): Any party may move to strike the third-party claim, to sever it, or to try it separately.
§6.6 Supplemental (Ancillary/Pendant) Jurisdiction

1. General
2. Why is Supplemental Jurisdiction Constitutional?
a. Article III’s delegation of power is to cases and controversies not to claims. United Mine Workers v. Gibbs (“Pendent jurisdiction, in the sense of judicial power, exists whenever there is a claim “arising under [the] Constitution, the Laws of the United States, and Treaties made, or which shall be made, under this Authority”)
3. Gibbs Holding
a. United Mine Workers v. Gibbs (Defendant )(“The state and federal claims must derive from a common nucleus of operative fact.”)
4. Owens Holding
a. Owen Equipment & Erection Co. v. Kroger (
5. Differences in 28 U.S.C. 1367(a) and the Gibbs and Owens Holdings
§6.7 Attack - Supplemental Jurisdiction

1. Is there independent basis for subject-matter jurisdiction?
2. Is there a statutory grant of jurisdiction over the related claim under §1367(a)?
a. 28 U.S.C. §1367(a): In any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.
b. If the party brings a proper federal claim or diversity claim so that the federal court has “original jurisdiction,” the court may hear all the claims that are part of the same “case or controversy.”
I. The Same Case or Controversy Test = Same Transaction or Occurrence Requirement:
i. Four tests are frequently invoked for determining whether claims arise from the same transaction or occurrence.
(1) Are the issues of fact and law raised in the claim and the counterclaim largely the same?
(2) Would res judicata bar a subsequent suit on the party’s counterclaim, absent the compulsory counterclaim rule?
(3) Will substantially the same evidence support or refute the claim as well as the counterclaim?
(4) Is there a logical relationship between the claim and the counterclaim?
3. Is the claim one of the narrow set of claims that §1367(b) excepts from supplemental jurisdiction?
a. In diversity cases only, the federal court will not have certain claims by plaintiffs or persons sought to be joined as plaintiffs.
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1367(b) does not apply.

b. 28 U.S.C. §1367(b): In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20 or 24 of the Federal Rules of Civil Procedure.
I. Rule 14
II. Plaintiff In This Case Does Not Mean Third-Party Plaintiffs
III. If a plaintiff cannot bring a compulsory counterclaim against a person because there is lack of supplemental jurisdiction, this counterclaim is not waived, since the plaintiff was incapable of bringing the complaint.
4. Should the Court, based on the various discretionary factors, decide to exercise supplemental jurisdiction?
a. 28 U.S.C. §1367(c): The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if— 

I. (1) the claim raises a novel or complex issue of State law, 

II. (2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction, 

III. (3) the district court has dismissed all claims over which it has original jurisdiction, or 

IV. (4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction.
i. Gibbs Factors: “Considerations of judicial economy, convenience and fairness to litigants; if these are not present a federal court should hesitate to exercise jurisdiction over state claims, even though bound to apply state law to them.”
(1) Judicial Economy
A. A Court should retain jurisdiction over state law claims “where substantial judicial resources have already been committed, so that sending the case to another court will cause a substantial duplication of effort.”
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