Mechanics of Service / Notice

I. General
a. Two prongs: Notice must comply with the Constitution and FRCP Rule 4.
II. Constitutional Standard

a. 14th Amendment due process clause governs what is considered proper notice.
i. DP clause guarantees parties the basic right to notice of a court’s intention to adjudicate their rights and opportunity for those parties to be heard before the court proceeds to do so.
ii. Mullane v. Central Hanover Bank (SC)
Facts: Notice provided by publication in a newspaper, when parties’ names and addresses were known, was challenged as inadequate notice under DP clause.
Rule: Due process requires that notice be reasonably calculated, under the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to be heard.

Comments: In civil suits, this DP requirement is fulfilled through personal service of process.

iii. Reasonably calculated standard applies to both in rem and in personam actions, even though constructive notice of the proceedings for in rem actions can be accomplished by seizure of the property.

iv. Today from an efficiency standpoint, DP can be met by seeking a waiver of service to reduce costs of service.

III. FRCP Rule 4 governs service of process in federal courts.
a. Service of process: service of the initial notice to Δ of the filing of a lawsuit against him.  Service of the initial summons both notifies Δ that he has been sued and informs him that the court intends to proceed to adjudicate his rights.

i. Δs must respond to Π’s complaint, or judgment by default will be entered against them.

b. What documents must be served – Rule 4(c)(1)
i. Summons and complaint

c. Contents of the summons – Rule 4(a)
i. Signature of the clerk and seal of the court
ii. Identify the court and parties
iii. States the time within which Δ must respond, and that default judgment will enter against him if he fails to do so
d. How the papers must be served – Rules 4(e) – (j)

i. Proper method of service depends on the type of Δ being served.
ii. Service cannot be mailed, only the waiver can be mailed.

iii. Service of process on a person is governed by Rule 4(e) and can be accomplished by:
Methods in 4(e)(2):
1. personally delivering the summons and complaint to Δ
2. leaving copies of the summons and complaint at Δ’s dwelling house or usual place of abode with a person of suitable age and discretion that also resides therein
a. consider the spirit and formality of the rule (under spirit, service on a doorman might be proper, even if he doesn’t live there)
3. delivering the papers to an agent appointed by Δ to receive service of process on his behalf.
Methods in 4(e)(1) as an alternative to the 3 methods above:
4. Π can serve Δ under the rules of the state where the federal court sits (use service rules of the state where complaint is filed)
5. Π can serve Δ under the rules of the state where service is effected (use service rules of the state where Δ is actually being served)
e. When papers must be served – Rule 4(m)

i. Service of process must be made within 120 days of filing the complaint, or the court may dismiss the action if Π fails to show good cause for failure to make service within the120-day period.
f. Who must serve papers – Rule 4(c)(2)

i. Personal service may be made by any person who is over 18 years of age and not a party to the action.
g. How the service requirement may be waived – Rule 4(d)

i. Π can solicit a waiver of personal service by sending Δ, via first-class mail or by other reliable means, the complaint, 2 copies of a notice of the action, and a request that Δ waive formal service of the summons and complaint upon him.
ii. Δ is supposed to return the request, thus waiving formal service.
iii. 4(d)(2)(f) gives Δ a reasonable time to return the waiver, which shall be at least 30 days from the date on which the request is sent.
iv. Πs who file suit shortly before the expiration of the statute of limitations should not use the waiver.

1. When waiver is used, service is deemed effective on the date of filing of the waiver of service with the court, so the court might not receive the waiver for at least 30 days.
2. Mailing the waiver form does not toll the statute of limitations.
v. Rule 4(d) gives Δs an incentive to waive formal service:
1. Stick: Rule 4(d)(2) creates a duty to avoid “unnecessary costs of serving the summons” by agreeing to waive service.
a. The court must impose the costs of service on Δs who refuse to waive service without good cause.
2. Carrot: Rule 4(d)(3) gives Δs who waive service 60 days from the date on which Π sent the request for waiver to respond to the complaint (Δs usually have 20 days to respond to complaint).
h. Rule 4(k) Territorial Limits of Effective Service : SEE LONG ARMS in PJ
i. Person making service must make proof of service by promptly filing an affidavit with the court setting forth the manner in which service was made – Rule 4(l)
j. Rule 12(b)(5) motions to dismiss for insufficiency of service of process attacks the adequacy of the method used by Π to give Δ notice of the action.
i. It does not challenge the power of the court to exercise personal jurisdiction over Δ, which would be raised by a Rule 12(b)(2) motion to dismiss for lack of personal jurisdiction.
1. Personal jurisdiction and service are distinct – either may be satisfied even though the other is not.

ii. But historically, service of process and personal jurisdiction were interchangeable requirements.  Under Pennoyer, service of process was the predominant means of obtaining jurisdiction over Δ and of giving Δ notice of the suit, so if service was improper, then personal jurisdiction was not obtained.
k. Subsequent filings in the case of other papers may be served under more flexible provisions, and can be mailed.  Only the complaint is singled out for special treatment b/c it is the first notice Δ receives of the filing of the suit.
i. If Δ does not receive this notice, he may never learned of the action at all.
ii. Once Δ has been properly informed of the suit, the law presumes that Δ will be aware that other papers will be served. 
Personal Jurisdiction
I. General Concepts
a. Personal jurisdiction is based on notice and power.

b. Personal jurisdiction rules are Δ-oriented.  The court must find some basis for forcing Δ, the unwilling litigant, to appear before it; Π’s contacts with forum state will not do (unilateral contacts of Π are insufficient).
i. From a fairness standpoint, Δ should have veto power over unreasonable forum choices by Π.
c. Art. IV, § 1, the Full Faith and Credit Clause, requires one state to recognize and enforce judgments of another state.
d. PJ affects choice of law doctrine – connection with choosing a state involves what law they apply based on their doctrine (might allow application of law from another state).
e. 14th Amendment due process clause imposes fundamental limitations on the power of state courts to exercise personal jurisdiction over Δs.
i. Due Process clause only defines the outer bounds of permissible jurisdictional power and does not actually confer any jurisdiction on state courts.
ii. It is up to the state legislatures to actually grant its courts the power to exercise personal jurisdiction.  (see: long arm statutes)
f. Two-step analysis for determining if a court has personal jurisdiction:
i. Whether there is a state statute that authorizes the court to exercise personal jurisdiction under the circumstances of the case

ii. If yes, whether it would be constitutional under the due process clause to exercise personal jurisdiction
II. Historical Hallmark Cases

a. Pennoyer v. Neff (SC - 1877): 
Facts: Π/Neff sought to recover possession of land which had been seized and sold to pay off a default judgment against him, claiming that the judgment was invalid, as the court involved had not had personal jurisdiction over him.

Rule: To have PJ, a state must give proper notice and have proper authority (power)

Comments: Courts may enter a binding judgment against a non-resident only if he is personally served with process while in the state, or, if he has property within the state, if that property is attached before litigation begins.  Notice by publication is sufficient for in rem actions, but not in personam.
i. Fairness: appropriate to limit places where Δ can be required to defend a lawsuit.

ii. Types of jurisdiction

1. In personam: state has power over a person present in the state

2. In rem: state has power over a person’s property in the state; if a non-resident owns property in the state, the state can obtain jurisdiction over the person by seizing the property. 
3. Quasi-in-rem: where property attached is to satisfy a claim unrelated to the property.

b. International Shoe (SC - 1945): 
Rule: A corporation will be subject to the jurisdiction of any state with which it has “minimum contacts” that make the exercise of jurisdiction consistent with “traditional notions of fair play and substantial justice.”

** Rule has spilled over to include individuals.**
Comments: State courts have limited power and only can exercise PJ over Δ if Δ has such minimum contacts within the state that it would be fair to require Δ to return and defend a lawsuit in that state.
i. Δ may, by committing limited acts within the state, submit himself to jurisdiction for claims arising out of the in-state acts themselves.
c. Shaffer v. Heitner (SC – 1977):
Rule: Minimum contacts standard applies to all forms of jurisdiction, including in rem and quasi in rem.  Δ must purposefully avail himself to the benefits and protections of the forum state. 
Comments: This case overturns the traditional approach to in rem jurisdiction and kills quasi in rem jurisdiction by applying International Shoe to all Δs. Even where there is property in the state that serves as a basis for jurisdiction, but is unrelated to the cause of action, there must be sufficient minimum contacts with the state to support jurisdiction over Δ.
International Shoe Test: Does the activity give rise to claim?
	QUALITY/LEVEL OF ACTIVITY
	NATURE OF ACTIVITY (relationship of contact to claim)

	
	Activity Gives Rise to Claim
	Activity Unrelated to Claim

	Continuous/Systematic
	Yes
	?

	Isolated
	?
	No


III. Bases for Personal Jurisdiction: 
iii. Domicile: an individual is subject to personal jurisdiction in the state where he is domiciled – the last state where he has established a residence with the intent to reside indefinitely.
iv. Δ’s domicile is a basis for general jurisdiction, whether or not the claim is related to Δ’s in-state contacts.
b. Notice: A state can obtain in personam jurisdiction over a non-resident only by personally serving person with process while within the state.
i. Mullane v. Central Hanover Bank (SC)
Discretionary/General Standard: Notice must be reasonably calculated, under the circumstances, and a reliable means to apprise parties of pending action.

ii. Dusenbery v. United States (SC)

Facts: Whether gov provided adequate notice to federal prisoner of his right to contest the administrative forfeiture of property by sending letters to prison, address where he was arrested, and his mother, and placement of requisite notice in newspaper.
Rule: Due Process does not require heroic efforts, just that the government’s effort be “reasonably calculated” to notify prisoner of action. (Mullane)
Comments: Court applies Mullane test, but mentions the stricter Matthews test for notice, which hinges on how important/fundamental private interests are  (e.g. social security and disability benefits). 

c. Consent: minimum contacts inapplicable when Δ consents to PJ.
i. Express: forum consent clauses (exist in contracts b/w parties)
1. Clauses give individuals power to pick where they can be sued, and limits number of case

ii. Implied: Δ shows up in court or responds to pleadings.
Carnival Cruise Lines, Inc. v. Shute (SC)
Facts: In response to a suit for injuries occurring on one of its cruise ships, Δ argued that the forum selection clause contained on cruise ticket should establish jurisdiction.
Rule: Reasonable forum selection clauses is enforceable in order to establish consent to jurisdiction.

Holding: Policy reasons for upholding forum selection clause: (1) cruise otherwise could be sued in vast # of forums. (2) spares time and expense of determining correct forum. (3) passengers benefit from reduced fares, reflecting savings that cruises enjoy by limiting forums in which they may be sued.
d. General in personam jurisdiction (Δ may be sued in the state for any claim, even those completely unrelated to its in-state activities)

Three bases
i. Domicile in state: individuals’ contacts with states other than their domicile are seldom so extensive as to support an argument for general in personam jurisdiction.

ii. Majority of cases w/ substantial & continuous contacts involve corporate Δs.

Coastal Video Communications Corp. v. The Staywell Corp.
Court grants more discovery on PJ issue.  Difficult to apply traditional general jurisdiction principles to this case b/c there is not enough information about the nature and extent of both Δ’s traditional business contacts and Internet-based contacts with forum state.  

iii. Service in forum state (physical presence)
1. “Transient jurisdiction”: Permissible to obtain personal jurisdiction over Δ by serving him with summons in the state where suit brought, even if Δ is only in the state briefly or for reasons unrelated to the litigation.  Δ need not have had any contact with the state at the time of the events giving rise to the suit.

Burnham v. Superior Court (SC): 

Facts: Burnham (NJ resident) visited his kids in California and was served with a California court summons and a copy of divorce petition.  Challenged PJ b/c he lacked minimum contacts with state.

Rule: A state court can exercise jurisdiction over a defendant if he is served with process while voluntarily physically present in forum state, regardless of Δ’s contacts with forum state.
Reasoning (Scalia): Litigation need not arise out of defendant’s activities in the state - do not need min contacts b/c Δ is physically present.
e. Constitutional limitations: Two prongs to assert personal jurisdiction in accordance with due process: reasonableness and minimum contacts.  Both must be met to assert personal jurisdiction, but one prong may be stronger than the other. (set out by International Shoe)
i. Reasonableness: exercise of jurisdiction must be consistent with “traditional notions of fair play and substantial justice” in order to be reasonable to require Δ to defend suit in state.
1. Examine whether jurisdiction is reasonable given five interests below. 
a. Δ’s burden – convenience of adjudicating in forum state
b. forum state’s interest in applying its law & in providing redress to its citizens
c. interstate efficiency
d. interstate policy
e. Π’s interest in obtaining relief in a convenient forum

(But these interests are not sufficient to support jurisdiction w/o minimum contacts)
ii. Minimum contacts: Minimum contracts jurisdiction is satisfied if Δ’s acts in forum state demonstrate a deliberate effort to take advantage of the benefits and protections of the forum state’s laws.

1. Test is used when Δ is not from the forum state (where suit is brought).  

2. Rationale for minimum contacts: Δ’s deliberate activities with a state have an impact there and allow Δ to receive “benefits and protections” of the state’s laws.  Thus the state has a right to enforce its laws by adjudicating disputes that arise from such in-state activities.

(Note that the standard is minimum contacts; “more” contacts or “better” contacts w/ another state do not negate minimum contacts w/ forum state)
Three bases for minimum contacts:

1. Level of activity – Spectrum of contacts (set out by International Shoe):

a. Δ has no contact with forum state ( state has no authority to exercise PJ unless Δ consents to it. 

b. specific in personam jurisdiction (jurisdiction for claims arising out of the contacts b/w Δ and forum state) ( Claims arising out of single acts b/c of their quality and nature 
i. McGee v. International Life Insurance Co. (SC) (Texas Insurer reached into Cal by sending an offer there to reinsure a Cal resident/Π.  Cal had jurisdiction from this single act).
ii. Δ may have sufficient contacts with a state to support PJ even though she did not act in the state, so long as the claims arise out of that act.

c. Specific jurisdiction ( Claims arising out of continuous but limited activity in forum state 

i. Ongoing business relationship 

ii. Burger King Corp. v. Rudzewicz (SC)
<Contract as a minimum contact>
Facts: BK headquartered in Fla. sued franchisee/Δ (Michigan) in Fla.
Rule: Where Δ who purposefully has directed his activities to forum seeks to defeat jurisdiction, Δ must present a compelling case that the presence of some other considerations would render jurisdiction unreasonable.
Reasoning: Both minimum contacts and reasonableness prongs must be met, but one prong can be stronger than the other.  Fla. can assert PJ over Δ even though Δ has no physical ties with Fla. b/c franchise dispute grew out of a contract which had substantial connection to Fla.  Δ structured a 20 yr relationship w/ a Fla. corp. by purchasing a long-term franchise and looking to receive benefits from that corp – sufficient minimum contacts.
iii. Pavlovich v. Superior Court
Rule: Court cannot exercise PJ when only contact with forum state is a website that provides info to everyone.

Comments: In determining that there was no PJ, court analyzed case under effects test (for intentional torts) to see if Δ intended to direct harm to party in forum state (unlike other cases where targeting state to gain benefits).

d. General in personam jurisdiction ( substantial and continuous contacts
2. Relation to the claim: analysis must consider the relationship b/w the contacts that gave rise to the suit and the state where the suit is brought.  (necessary for specific jurisdiction)
3. Purposeful availment: 

a. Hanson v. Denckla (SC - 1958) 
Facts: Deceased established a trust in Delaware before moving to Florida where she died.  Trustee did not have contacts with Florida, and decedent’s contact with Florida did not suffice.
Rule: To have jurisdiction, there must be some act by which Δ purposely avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of its laws.
Reasoning: Δ must have purposeful in-state contacts.  Unilateral contacts of Π (deceased) does not satisfy the contact requirement.

b. Worldwide Volkswagen Corp. v. Woodson (SC - 1980) 
<no min contact, yes reasonable>
Facts: Π purchased car from Retailer/Seaway in NY and injured in a car accident in Okla. on the way to moving to Arizona.  Sued manufacturer, importer, regional distributor, and retailer in Okla. 
Rule: In order to be subject to a state’s jurisdiction, Δ must have chosen to have some contact with that state.  Foreseeability alone has never been a sufficient basis for personal jurisdiction under the Due Process Clause.

Majority: Foreseeability is Δ’s reasonable anticipation that he could be called into court in that state (not just that the car will find its way to that state).
Reasoning: Car is not a contact b/c Π unilaterally brought car to Okla. and Seaway did not purposefully avail itself of the opportunity to conduct activities in Okla, even though it could foresee that consumers would take its cars there.  Dealer had not targeted business in Okla or sought direct benefits from there.  If the test was foreseeability alone, sellers of portable products essentially would be subject to nationwide jurisdiction. Even though Okla may have a direct interest and efficient locale (witnesses and evidence there), it is irrelevant w/o sufficient contacts.

But due process may still decide no PJ, even if OK is a reasonable place to have suit.  

Dissent (Brennan): The court overlooked the state’s interest in the case b/c this is where: the accident occurred, Πs were hospitalized when filed suit, witnesses/ evidence.  Cars are mobile instruments and it is foreseeable that purchasers will travel outside state.  

c. Applying purposeful availment to cases were Δ’s goods reach the forum state through the stream of commerce.

i. Issue of whether the mere act of selling goods outside the forum state that will likely be imported into the forum state suffices to support jurisdiction.
ii. Asahi Metal Industry Co. v. Superior Court (SC - 1987)
<Judges agree there is no PJ here, but disagree about why>

Facts: Japanese component manufacturer sells component parts to a Taiwanese manufacturer of a finished product, who incorporated component into finished products which were distributed in forum state (Cal), and seeks indemnification based on suit there.
Rule: Established a heightened standard for minimum contact: Π must purposefully avail himself of the forum by more than just putting a product into the stream of commerce with the expectation that it will reach the forum state.
Majority (O’Connor): No purposeful availment: “Mere awareness” that the stream of commerce may sweep goods into the state after they leave Δ’s hands does not satisfy purposeful availment.  Need clearer evidence that Δ targeted forum state’s market is required (e.g. advertising & marketing directly in forum state, designing goods for buyers in forum state, providing services in forum).

Concur (Brennan): Purposeful availment but PJ is unreasonable: Sending goods into the steam of commerce, at least in substantial quantities, constitutes purposeful availment, whether or not the manufacturer knows that the goods will be sold in a state or cultivate customers there – manufacturer foresees and benefits from such sales.  PJ is unreasonable, even though Asahi purposefully availed itself, b/c it would be unfair for Asahi to defend this suit in CA.
iii. Asahi might be distinguishable from other stream of commerce cases b/c both parties are foreign and have no interest in adjudicating a suit in Cal after Cal resident dropped from suit.

IV. Statutory analysis: Statutory limitations are distinct from the constitutional limits imposed by the minimum contacts test.

a. Long-arm statutes: passed by states to authorize their courts to exercise personal jurisdiction over Δs based on specific types of contact with the forum state

i. Purpose: To reach out of the state to call nonresident Δs back into the state to defend lawsuits.

ii. Rationale: Long-arm statutes give courts leeway to reject jurisdiction in cases having little connection to the state.  Impose docket limits (the broader the jurisdictional scope of power, the more potential defendants and the more potential cases)

b. Even if it is constitutionally permissible for a court to exercise personal jurisdiction, that court may still lack the power to call Δ before it, if it falls outside the long-arm statute.
c. State legislatures are free to grant their courts the power to exercise personal jurisdiction to the limits of the due process clause or to confer only part of the constitutionally permissible jurisdiction

i. Some state’s long-arm statutes do not give their courts blanket authority to exercise personal jurisdiction to the limits of due process.  (long-arm circle within the constitutional circle) ( To have jurisdiction, case must fall within constitutional and statutory limits.
ii. California’s long-arm statute authorizes its courts to exercise jurisdiction “on any basis not inconsistent” with its state Constitution and the US Constitution.  (one circle)

iii. Sometimes the reach of a state’s long-arm statutes may exceed the constitutional scope. (case falls in the bulge authorized by the statute but beyond bounds of DP clause) ( No jurisdiction b/c outside constitutional limits.
Gibbons v. Brown
Facts: Passenger v. passenger lawsuit where PJ was asserted based upon non-resident Δ having filed a lawsuit in the state 2 yrs. prior against a non-party driver.
Rule: Pursuant to state’s long-arm statute, jurisdiction over a non-resident Δ is not proper where the only contact with the state was filing a lawsuit 2 yrs earlier against a Δ not a party to the current suit.
Reasoning: State’s long-arm statute limits jurisdiction even where the Constitution would permit such jurisdiction absent the statutory restrictions.  Need to always satisfy long-arm and due process analyses.
d. Federal Rules –4(k) Territorial Limits of Effective Service specifies when a federal court may assert personal jurisdiction over Δ served under Rule 4 (like a long-arm statute).
i. The reach of personal jurisdiction in a federal court is the same as the reach of personal jurisdiction in the courts of the state in which it sits.
ii. Rule 4(k)(1)(a): Fed court in a given state will have same personal jurisdictional reach as state court in that state.
iii. Rule 4(k)(1)(d): Service of summons or filing a waiver is effective to establish jurisdiction over Δ when authorized by a U.S. statute.  

1. If a federal statute provides for nationwide jurisdiction, then that court does not need to abide by the state’s long-arm statute.

iv. Rule 4(k)(2): Federal courts are authorized to take jurisdiction in federal question cases, over parties who have sufficient contacts with the U.S. as a whole to constitutionally support jurisdiction, but whose contacts would not suffice to support jurisdiction in the courts of any state.
1. If there is no place else to sue Δ, and there is SMJ arising under federal law, then Π can sue Δ anywhere in the country as long as it is constitutional.

2. Fifth Amendment due process clause constrains federal court’s exercise of personal jurisdiction (14th Amendment applies to the states).  

a. 5th Amendment has usually been held to require only that Δ have minimum contacts with the U.S. as a whole to support jurisdiction, not with any particular state.

V. Challenges to Personal Jurisdiction
a. Δ can object to the exercise of personal jurisdiction by the courts of another state by direct or collateral attacks:

b. Direct Attack: Δ appears at beginning of suit to object to court’s exercise of jurisdiction over her (challenge in state where action is originally brought).

Two ways:
i. Special appearance: common law approach.  Δ is allowed to appear before the court at the beginning of action just to challenge court’s power to exercise personal jurisdiction over her.  Act of appearing does not mean that she has submitted to jurisdiction.
1. Δ must not raise other issues.  Any other objections and arguments that can be construed as defenses on the merits could lead court to conclude that Δ has waived jurisdictional objection and submitted to court’s jurisdiction.
ii. Federal Rules approach: more liberal approach.  Δ may appear before answering merits of the complaint and object to personal jurisdiction, and may raise other objections at the same time, without waiving objection to personal jurisdiction.  Other objections can be to the merits of the suit.  (e.g. Δ can raise multiple 12(b) motions on different grounds at once).

iii. Under both approaches:
1. Court will hold hearing to determine whether court has a basis to exercise jurisdiction over Δ.  Suit will either proceed or be dismissed.
2. Objection to jurisdiction must be raised immediately.  Answering on the merits and later concluding a lack of PJ is irrelevant b/c objection was waived by failing to raise it at the outset.

c. Collateral Attack: Δ defaults in original suit by never appearing nor responding.  A default judgment for Π is entered, and Π tries to enforce default judgment in another state’s court.  If Δ now appears to challenge jurisdiction of enforcement rather than jurisdiction of original suit, we have a collateral attack.  (challenge in enforcing state)
i. Risky approach: Δ cannot argue the merits of the case, just lack of personal jurisdiction b/c the court has already entered a default judgment for Π.
1. If judgment is found to be enforceable, then Δ loses the suit without having defended the merits, and the judgment must be enforced.
Venue & Transfer
I. VENUE
a. To be in proper place, must meet venue, notice, and personal jurisdiction.
b. Venue is a purely statutory doctrine – no constitutional component

i. Geographic standpoint: PJ identifies what kind of a geographic entity (state).  Venue chooses a district within the state (like PJ at district level).

ii. Venue is about getting the suit to the most efficient and convenient place
1. Relationship to claim, evidence, witnesses, and citizenship of the parties.

c. 28 U.S.C. § 1391: Venue Statute
i. Wasteful litigation to find a single venue, so Congress changed the wording of the statute to allow for multiple venues.

ii. §1391(a): applies to diversity actions; §1391(b): applies to federal question actions
1. In both types of SMJ cases, venue can be in any district where:
2. any Δ resides, if all Δs reside in same state
a. §1391(c): defines residence for corporations - Corps reside in any district where they are subject to PJ

3. substantial part of events giving rise to claim occurred.

a. Giving rise to claim does not mean related to claim.

b. What qualifies as substantial?

iii. If there is no district in which action may otherwise be brought (above options cannot be met), there is an alternative:
1. Diversity – where any Δ is subject to PJ at time action is commenced

a. PJ = minimum contacts (less venues)
2. Fed question – where any Δ may be found
a. Found = service (more possible venues, but more limiting)
iv. Third party is disregarded when determining proper venue.
Uffner v. La Reunion Francaise

Facts: Π’s yacht had a fire and sank off coast of Puerto Rico, and filed suit against 3 Δs who together issued and wrote yacht’s marine insurance policy.
Rule: In diversity action, case can be brought in judicial district where a substantial part of the events giving rise to claim occurred.
Reasoning: PR is at least one place where venue is proper.  The sinking of the yacht in Puerto Rican waters was one part of the historical predicate of the instant suit.
II. TRANSFER
a. Even though Π is master of case and case was filed in proper place, Δ has 2 doctrines to change venue.
i. Transfer
1. §1404(a): better/more convenient venue – provides for geographic transfer from one district court within the federal system to another in a different state or district in the interest of convenience and justice.
a. district court can transfer case to any district where case could have been brought
b. If you start in a correct venue and transfer, the same choice of law will apply, and just move the location of the court. 
2. §1406 – wrong venue, not just inconvenient

a. district court should dismiss or transfer cases filed in wrong district

b. if Δ objects to venue successfully under a Rule 12(b) motion, court may invoke §1406 to transfer case to appropriate venue instead of dismissing

c. If you start in the wrong venue and transfer, you do not get the benefit of choice of law of the wrong venue.
b. Forum non conveniens (Case clearly should be litigated in another country, and the federal court dismisses the case under this doctrine)
i. Is there an alternative place to bring the case?
ii. If yes, balance public (state/interstate/law) and private (witness/evidence/burdens) factors to determine if external forum is the best place to have the case – should case be dismissed or left alone?

iii. Summary: “There is ordinarily a strong presumption in favor of Π’s choice of forum, which may be overcome only when the private and public interest factors clearly point towards trial in the alternative forum.”
iv. Δ has to have a good reason to show case does not belong in this country.
v. Piper: forum non conveniens applies only when venue is proper in the initial forum and there is an alternative forum available.
Piper Aircraft Co. v. Reyno (SC)
Facts: Wrongful death actions after Scottish plane crash.  CA state court (remove() CA fed court (§1404 () fed court in PA (FNC() Dismiss (Scotland)  Case was removed and then transferred and then dismissed for forum non conveniens.  Case strengthened by raising forum nonconveniens from best place within sovereign 

Rule: The fact of a substantive law being less favorable to Πs in an alternative forum should not be given conclusive or even substantial weight in applying the doctrine of forum non conveniens.
Reasoning: The forum non conveniens determination is committed to the sound discretion of the trial court and may be reversed only when there has been a clear abuse of discretion.  Unfavorable change in law does not bar dismissal on the ground of forum non conveniens.  
Subject Matter Jurisdiction
I. General Concepts: Independent of geography and about distinction b/w state and fed courts.
a. Subject matter jurisdiction: whether a court has power to hear the particular type of case filed by Π.
i. State courts: general, broad jurisdiction.
ii. Federal courts: limited jurisdiction.
Why the court may matter:
1. Fed judges are appointed, not elected, and their life tenure insulates them for politics – they can act w/o worrying about implications on their job.
2. Different federal rules and state rules re: evidence, procedure, etc.
3. Different judges and juries.
b. Remember Rule 8(a): Pleading must contain a short and plain statement of the grounds upon which the court’s jurisdiction depends, unless the court already has jurisdiction and the claim needs no new grounds of jurisdiction to support it. 

c. Generally, cases within the jurisdiction of federal courts may also be brought in the state courts

i. State courts generally have “concurrent jurisdiction” over cases within the federal judicial power.

ii. But federal courts do not have concurrent jurisdiction over state law actions (unless the parties are diverse).

d. Art. III, § 1 gives Congress the power and authority to create these lower courts (federal district courts).

e. Article III, § 2 is the constitutional grant of power to federal courts to hear enumerated categories of cases. (Generally, any case not listed must be brought in state court.)
i. Federal Question Jurisdiction: cases arising under the federal Constitution and federal laws

1. Rationale: Federal courts are in the best position to apply and interpret federal law to promote uniformity and consistency.

ii. Diversity Jurisdiction: cases between citizens of different states or between citizens and aliens

1. Rationale: Federal courts are an unbiased forum that prevent risk of prejudice against outsider/Δ in state court - fairness.

iii. Less common cases: cases b/w states, involving foreign ministers and consuls, admiralty and maritime cases

iv. Art. III, § 2 defines the outer bounds of subject matter jurisdiction that can be granted to federal courts.  But Congress can grant the federal district courts less than the full scope of Art. III jurisdiction by enacting statutes that limit SMJ.

f. A defect in SMJ can be raised at any time.
i. If Π has properly asserted a federal claim, Δ cannot defeat SMJ by asserting that Π cannot prove the federal right asserted, b/c then federal courts would seldom have any arising-under jurisdiction.
1. If Π asserts a claim under federal law and loses, this does not change the fact that the court had jurisdiction to hear the case – Π’s failure to prove a federal claim does not mean that Π failed to assert a claim that was sufficient to give the federal court arising-under jurisdiction.
ii. FRCP 12(b)(1) motion of lack of subject matter jurisdiction attacks SMJ-
1. Facial attack – challenges sufficiency of the complaint’s allegations as to SMJ.  e.g. Redner
a. Court must accept Π’s factual allegations regarding jurisdiction as true.

2. Factual attack – challenges the actual facts upon which SMJ is based.  e.g. Hawkins
a. Court may not presume that Π’s allegations are true, but instead has wide discretion to allow affidavits, other documents, and a limited evidentiary hearing to resolve disputed jurisdictional facts. 

II. Federal Question Jurisdiction: cases “arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority.”  (Art III, § 2)
a. Art III, § 2 standard: if federal question forms an ingredient of the original action, then a case “arises under” federal law, and the federal courts have jurisdiction of that case.

b. 28 U.S.C. §1331 is the statute by which Congress bestows arising-under jurisdiction on federal district court (This statute is interpreted more narrowly than the constitutional scope of arising-under jurisdiction.)  
Two types:
i. Federal law actually creates cause of action (e.g. patent, constitutional rights) – any claim under federal statute.

ii. If a state claim necessarily depends on a resolution of a substantial question of federal law – then state claim arises under federal law.

1. Necessarily depends = must address fed question in deciding state law claim.

2. Substantial = a colorable claim that rests on a reasonable foundation.

c. §1331 applies only if a federal issue is necessary to prove Π’s claim.  Federal issues raised by Δs (e.g. in answer) do not count.

i. Louisville & Nashville R.R. v. Mottley (SC):
Facts: Mottleys received free lifetime passes on RR as settlement for injury claim.  When Congress passed a statute barring RRs from giving free transportation, the Mottleys sued RR for specific performance.  RR defended on the ground that a federal statute barred renewal of their passes.  Mottleys responded that (1) Congress did not intend the statute to apply to passes granted before its enactment, and (2) if statute did apply to them, it would violate their 5th Amendment rights.
Rule: Π’s federal question must appear in the allegations of the complaint.  Anticipated defenses involving federal law are inadequate bases for federal question jurisdiction.
Reasoning: SC concluded that the lower fed court lacked jurisdiction to hear this case by raising SMJ issue on its own (sua sponte), even though both parties and the trial court never questioned federal jurisdiction.  The cause of action was based on state law, and therefore did not “arise under” federal law nor require Mottleys to prove fed law as an element of their claim, even though a fed statute would arise as a defense and be an ingredient of the case.
(This case is the extreme example of 12(h)(3) – lack of SMJ can be raised at ANY time – at SC level!!)
ii. Mottley created the well-pleaded complaint rule (Π must raise a federal issue in the complaint as a necessary element to establish its claim)
1. This rule allows a federal court to determine at the outset whether it has jurisdiction, based on claims asserted by Π, without waiting for Δ’s answer.

a. Promotes efficiency (know right when complaint is drafted whether there is SMJ) b/c it is virtually impossible to predict what defenses Δ may raise in the answer or later on.
b. Rule 8 – Π must allege grounds for SMJ and tell court why federal court is the proper court for case.
c. Protects Π as master of their complaint – Π gets to pick who to sue and where.

i. Δs can shift forum but only within reason

2. If this rule did not exist, Πs could invoke federal jurisdiction by referring to anticipated defenses in their complaints to create SMJ.
d. §1331 only applies to complaint and Π;  Δ’s compulsory counterclaim is not enough.

i. The Holmes Group, Inc. v. Vornado Air Circulation Systems, Inc.
Facts: Δ raised a compulsory counterclaim about a patent which would allow federal question jurisdiction.
Rule: § 1338(a): “The district courts shall have original jurisdiction of any civil action arising under any Act of Congress relating to patents.”

Comments: Counterclaim allows Δ to become Π, but still does not get chance to be master of complaint!  Court declines to transform the well-pleaded-complaint rule into the well-pleaded-complaint-or-counterclaim rule.
e. Presence of a federal issue in a state law claim does not automatically confer arising-under jurisdiction.
i. Merrell Dow Pharmaceuticals Inc. v. Thompson (SC)

Facts: Πs sued for damages caused by drug manufactured by Merrell Dow and asserted state law tort theories.  But the complaint alleged a state cause of action (negligence) but asserted that Π could prove this cause of action by showing a violation of the substantive standard governing warning requirements in the federal statute (Federal Food, Drug, and Cosmetic Act).
Rule: A federal law that creates a federal substantive right, but does not authorize private suits to enforce that right, will not support arising-under jurisdiction under §1331.
Reasoning: B/c Congress did not intend to create an implied right to sue for damages for violation of the FDCA, Πs cannot sue for damages in federal court by simply alleging that failure to comply with the federal warnings statute constituted negligence under state law.  This would create a federal court remedy where Congress had decided not to do so.  Consequently, SC held that the reference to the FDCA in the state negligence claim was insufficient to create arising-under jurisdiction under § 1331.
ii. Despite Merrell Dow, it is likely that a substantial federal issue which is central to a state law cause of action will still suffice to create arising-under jurisdiction. <<state claim necessarily depends on a substantial question of federal law>>
III. Diversity Jurisdiction: here, SMJ is defined by who the parties to the suit are, not the subject matter of the underlying dispute; applies if the case is “between citizens of different states.” (Art III, § 2)
a. Despite focus on the domicile of the parties for diversity jurisdiction, it differs from personal jurisdiction.  Any federal district court will have SMJ over complete diversity cases, but not all will have personal jurisdiction over the Δ and be able to hear the case.
b. Art III, § 2 authorizes jurisdiction over all diversity cases 

(Constitutional standard = minimal diversity)
c. 28 U.S.C. § 1332 narrows the scope of diversity jurisdiction to cases having BOTH complete diversity AND amount-in-controversy requirement (Statutory standard = complete diversity + amount-in-controversy)
i. Cases that fall outside the scope of diversity jurisdiction conferred by Congress in § 1332:
1. Cases in which some parties are diverse but there is not complete diversity
2. Cases in which diversity is complete but the amount-in-controversy is not met 
d. Complete Diversity between the parties: all Πs in a suit are from different states than all the Δs at the time complaint is filed.
i. If Π sues a diverse Δ to get into federal court and then tries to add a non-diverse Δ by amending complaint, the court will dismiss the case or refuse amendment b/c diversity is destroyed.
ii. Burden is on Π to establish citizenship.
iii. §1332(a)(1): Meaning of “citizens of different states”:
1. Corps can have two domiciles.  Individuals can only have one.

2. Individuals: state citizenship for diversity purposes is based on domicile.  To determine if there is SMJ based on diversity, the court will compare Π’s domicile to Δ’s domicile to make sure that they differ.

a. domicile: Subjective intent to stay indefinitely + physical presence in the state where a person has taken up residence (need both!).  Determined at time complaint filed.
i. Indefinitely means that a person’s presence in the state is open-ended, and he has no definite intent to leave to make a home elsewhere. (You are domiciled in the state where you currently reside unless you are committed to going somewhere else).
ii. This test is used to establish a new domicile - both intent and residence must coincide at some time while person is in that state.
iii. You do not lose your old domicile until you acquire a new one.
Hawkins v. Masters Farm, Inc.
Facts: Decedent’s wife brought suit against Δ (Kansas) arising from car accident, and filed in fed court based on diversity.  Decedent lived in Missouri until a year before his death, when he moved to Kansas.  Δ brought a 12(b)(1) motion b/c not complete diversity.
Rule:  Π is representative of decedent’s estate and takes on decedent’s citizenship for purposes of diversity.
Comments: The court had to determine decedent’s citizenship at time of death.  His domicile was found to be Kansas based on marriage and purchase of house. 
3. Corporations: under § 1332(c)(1), corporations are citizens for diversity purposes of both the state where their principal place of business (PPB) is located and the state in which they are incorporated.
a. If opposing party is a citizen of either of these states, then diversity does not exist.  Neither party can pick and choose b/w these 2 states in order to establish diversity.
b. A corp can only have one PPB for diversity purposes, and may be difficult to pinpoint especially for very large corporations whose business involves activities in numerous states (e.g. airline).  Two tests:
i. Muscle test: where bulk of the corporate activity takes place (where it employs the most people, conducts the most activities, and has the most interaction with public).
ii. Nerve center: location of the corporate headquarters or home office from which activities are coordinated and executive and administrative functions are controlled.
iv. Citizens of a Foreign State

1. Art III § 2 authorizes jurisdiction over cases between citizens and aliens.

Redner v. Sanders

Facts: Π is US citizen residing in France brought diversity suit against Δs/NY.
Rule: § 1332(a)(2): District courts have original jurisdiction over civil actions between “citizens of a State and citizens or subjects of a foreign state.”
Comments: Court granted MTD based on lack of diversity. Π’s complaint is about residence whereas statute speaks of citizenship - 2 not synonymous.  For diversity, Π must be a citizen of a foreign state, and Π does not defend idea of jurisdiction based upon his location in France, but shifts to a discussion about his connection with Cal and how he considers it his domicile (attempting to lay a basis for jurisdiction in §1332(a)(1)).  Π’s factual submission is not sufficient to demonstrate a California domicile by lacking details about his involvement with France.

2. §1332(a)(3): suits between diverse citizens with an additional party who is an alien.
a. Federal jurisdiction exists so long as the US claimants are diverse on either side of “v.” (e.g. NY+Mexico v. CA+Mexico is diverse)
b. NY v. Mexico is diverse.
c. Federal courts cannot hear a suit involving only foreign citizens. 
(Mex v. France is not diverse)
3. § 1332(a) last sentence: Alien admitted to the US for permanent residence is treated as a citizen of the state where he is domiciled.
a. Purpose: This statute was intended to reduce diversity jurisdiction to relieve caseload pressures on fed courts by eliminating diversity jurisdiction b/w a citizen and an alien living in the same state.
Saadeh v. Farouki
Facts: Π/Greek citizen sued Δ/Jordanian living in Maryland (achieved “permanent resident” status) in fed court.
Rule: No diversity jurisdiction over an action b/w alien and another alien who has achieved permanent resident immigration status in US.
Comments: Court does not hear merits of case b/c lack of SMJ.  Reading the diversity statute literally would create an odd result (perm resident v. alien = diversity), and interpreting diversity here would expand diversity jurisdiction.
e. Amount-in-Controversy Requirement: diversity cases can only be brought in federal court if the amount in controversy exceeds $75,000.
i. Rationale: this statutory requirement limits caseload by keeping minor diversity cases out of the federal courts.
ii. To deny a claim for failure to meet amount-in-controversy, the court must be “legally certain” that Π definitely will not recover over $75K based on the pleaded facts.

1. Rule is heavily weighted towards Π: standard is met even if it seems that Π will probably get less than amount.

a. Where there is a legitimate debate as to whether the jury might return a verdict above that amount, the standard is satisfied.

2. When damages are intangible (e.g. punitive), it is impossible to know what value the jury will put on Π’s claim, or whether they will find for him at all, until the case is tried.  So it will seldom be possible to conclude that there is no way Π will recover more than the amount required.  But intangible damages must have a basis.
iii. A single Π may aggregate any claims he has against a single Δ to reach the required sum.

1. The aggregated claims may be unrelated but must apply to separate losses.
a. If Π has separate theories of relief for the same damage, these two amounts cannot be aggregated b/c Π will not be awarded more than his actual damages, even if he recovers on both theories. (e.g. If Π suffers $50k in damages and sues for $50k on negligence theory and $50k on intentionally caused damage theory, Π will not recover more than $50k total, so amount-in-controversy is not met).

i. Only caveat is if there is another claim for punitive damages.

2. But he cannot add claims he has against different Δs to reach the sum.

3. He cannot add his own claim to that of another Π.

iv. Multiple Πs must each have a colorable claim for more than $75K against each Δ.
1. TEST for multiple party cases: If each Π alone were suing each Δ alone, would he satisfy the amount-in-controversy requirement?

2. Each Π must independently meet the amount-in-controversy requirement.
IV. Supplemental Jurisdiction: federal jurisdiction obtained when a party injects a claim lacking an independent basis for jurisdiction by way of a counterclaim, cross-claim, or third party complaint (a.k.a. pendent or ancillary jurisdiction)
a. §1367 allows federal courts to hear claims over which they wouldn’t otherwise have jurisdiction, so long as those claims are sufficiently related to anchor claim over which the court does have jurisdiction
i. Supplemental jurisdiction is efficient policy – do not want to duplicate work in state and federal courts.
ii. Rationale: Article III grants jurisdiction over entire “cases,” not just over particular claims or issues in a case.  So if a case includes a claim that is jurisdictionally proper under Art III, the court has constitutional power to hear the entire dispute between the parties. 

b. §1367(a): grants power to federal courts to hear all other claims that form part of the same controversy as a claim over which it has original jurisdiction 
i. look at anchor claim- if it is federal claim, then we can have supp jurisdiction

c. Court can hear all claims that arise out of the same nucleus of operative facts as the proper federal claim, but there are exceptions!!
Analysis
i. Question becomes whether court has jurisdiction over supplemental claim pursuant to jurisdiction over anchor claim (claim over which fed court does have SMJ)?

1. Does supplemental claim derive from a common nucleus of operative facts?  Two tests:

a. Logical relationship b/w supplemental and anchor claims (broader test)

b. Substantial similarity in questions of law or fact
2. Then look at grounds for anchor claim – diversity or fed question
a. §1367(b): if the anchor claim is diversity – supp jur does not extend to certain claims by plaintiffs in diversity cases (see exceptions).  Kroger
3. If there is supp jur, then look to §1367(c) to see if there is a reason why court may use its discretion to decline supplemental jurisdiction even though it has power to hear it.

Four circumstances 

a. Novel or complex state issue
b. If issues of state law substantially predominate over issues of fed law.
c. All fed claims have been dismissed and only state law claim remains
d. Are there exceptional circumstances/compelling reason to not take supp claim in fed court (open-ended)
i. e.g. Judicial economy and fairness to parties.
d. Supplemental jurisdiction does not extend to permissive counterclaims, because they arise from different events and lack a close logical relation to the main claim.  It needs to have its own independent basis for SMJ (diversity + amount, or fed question).
e. But Kroger suggests that supp jur could be exercised over compulsory counterclaims, cross-claims, and third-party claims.  The difference is that the claim is brought by the defending party, brought in against its will, and the plaintiff, who had the choice to sue everyone in state court

f. Supp jur is a form of SMJ that can be challenged by anyone (court or parties) at anytime.

Jin v. Ministry of State Security

Facts: Πs brought federal question claims and then tried to add a state-law defamation claim using supplemental jurisdiction.
Rule: Where court has power to hear a supplemental jurisdiction claim, it has the discretion to decline case.
Comments:  The court may assert supplemental jurisdiction b/c (1) claims derived from a common nucleus of facts - defamation claim and federal claims are related to the point that Πs would ordinarily be expected to try them all in one judicial proceeding; (2) court decided to exercise its discretion to hear the state claim by concluding that the interests of judicial economy, convenience, and fairness support the exercise of supplemental jurisdiction.  BUT the plaintiffs filed the complaint after the one-year SOL, so defamation claim was dismissed as time-barred.

Removal and Remand
I. General information
a. §1441(a): If Π brings an action in state court over which the federal courts have original jurisdiction, Δs may remove the case to federal court in the district of the state court where the action is pending.

i. Π, as master of his claim, gets to select forum in which to bring suit, subject to the limitations of PJ, SMJ, and venue.

1. BUT removal is an exception that allows Δ, after Π has chosen state court, to remove some types of cases to federal court.

a. Rationale for removal: Federal jurisdiction is designed to protect both parties, and out-of-state Δs in particular should have the option to access federal court to protect themselves from bias.
b. The general removal statute applies to cases, not claims.

i. When Δ properly removes a suit to federal court, the Δ’s entire suit is removed, including not only the specific claim that gives rise to removal jurisdiction, but also any related claims that the fed court has the power to hear under supplemental jurisdiction.

ii. Neither Π nor Δ can dissect a single case and send only parts of it to the fed forum.

1. However, the fed court may, in its discretion, remand or dismiss supplemental state law claims in appropriate cases, as per §1367(c).
II. Removal v. Transfer: 

a. Transfer - § 1404(a) provides for geographic transfer from one district court within the fed system to another in a different state or district.
i. Displaces Π’s geographical choice for litigation.
b. Removal – Authorizes transfer from the state court system to the federal court system within the same state.  
i. Displaces Π’s choice of the state court system in favor of a federal court within the same geographical area.
ii. Removal is not designed to give Δ a geographical choice of forum, only a choice to use the federal court system.
III. Procedure for Removal: set forth in §1446
a. §1446(a): Δs must file a notice of removal in the appropriate federal district court, together with all pleadings, process, and other papers on file in the state action.

i. §1446(b): The notice must be filed within 30 days of receiving Π’s pleading in the state suit.
ii. §1446(a) explicitly allows the removing Δ to allege in the notice of removal any facts necessary to demonstrate the grounds for removing the suit.

1. In many cases, the right to remove will not be clear from the face of the complaint.  Thus Δ who claims the right to remove on the ground of diversity may have to ascertain the citizenship of Π and allege in his notice of removal that diversity exists.

2. The notice of removal is subject to Rule 11.

iii. §1446(b): If the action only becomes removable after the filing of the original complaint, then Δ has 30 days from the amendment to file notice of removal.
1. Rationale: If otherwise, Π could avoid removal by suing in state court and amending later to assert federal claims.
b. Once the notice is filed and the state court is notified, the state court loses control of the case automatically. 

i. Rationale: Automatic removal prevents any confusion as to which court has jurisdiction to proceed.  The decision as to whether the fed court has jurisdiction over the case will be made by the fed court where Π challenges its jurisdiction by moving to remand.  If that court lacks jurisdiction, it will remand the case back to state court.
c. Case then proceeds in fed court under the Federal Rules - see FRCP 81(c)

IV. Removal is only available to Δ in cases that Π could have commenced in federal court but chose not to.

a. Removal is not meant to expand federal jurisdiction, but merely to make it available to Δs.

b. §1441(a) only authorizes removal of state court actions “of which the district courts of the U.S. have original jurisdiction.”

c. §1441(e) provides that the federal court is not precluded from hearing the case simply because the state court lacked jurisdiction over it.  But there is still the requirement that the case be within federal jurisdiction to be removable.
V. Limitations on removal: Some cases are not removable even though Π could have brought them in federal court originally.
a. Only defendants can remove; plaintiff defending counterclaim may not remove.
i. In cases involving multi-Δs, all must agree to remove.
b. §1441(a): Δ cannot change Π’s geographic choice, and can only remove to one court – the federal district court in the same district where original action was brought in state court.
i. Thus removal only partially displaces Π’s choice of forum: Π still gets to choose the state where the action will be litigated, even if he ends up in federal court in that state due to removal by Δ.
ii. The usual federal venue rules do not apply in removed actions.  A case that is removable must be removed to the “district and division embracing the place where such action is pending” as per § 1441(a), even if that federal district would not have been a proper venue under § 1391 if the case had been brought there initially.
c. § 1441(b): In diversity cases, if any Δ is a citizen of state in which the court is located, Δs cannot remove to federal court.

i. Rationale: No need for in-state Δs to be protected from local prejudice in their forum state.

ii. In diversity cases, the action may be removed only if no Δ is a citizen of the state in which the action is pending.
d. Federal Question cases have no limit on removal.
i. §1441(b): Federal question cases “shall be removable without regard to the citizenship or residence of the parties.” – irrelevant whether the parties are not diverse or that there is an in-state Δ for purposes of removal.
e. § 1446(b): After one year after commencement of action, a diversity case cannot be removed – even if it becomes diverse at that time.
VI. Procedure for Remand

a. Π can challenge removal and ask federal court to remand back to state court.
i. Although the state court loses power over the case once it has been removed, the removal decision is not irrevocable.
ii. If Π contends that the case is not within the fed court’s subject matter jurisdiction, or that Δ has not properly followed the requirements of removal procedure, his recourse is to move in the federal court to remand the case back to state court.
b. §1447(c): The remand motion must be made within 30 days after the filing of the notice of removal if the basis for remand is a defect other than lack of SMJ (e.g. procedural defect), or the objection is waived.
i. Procedural defects could be failure of all Δs to join in the notice; failure to remove within the 30 day period.
c. If at any time before final judgment it appears that the fed court lacks SMJ, then the case shall be remanded.
d. A case can be remanded back to state court only when case starts in state court and is then removed to federal court.

i. Remand is not applicable if suit starts in federal court.

VII. Analysis of Removal/Remand:

a. First step is to assess whether there is SMJ

b. Was removal procedurally correct?

c. Was remand proper?

Caterpillar, Inc. v. Lewis (SC)

Facts: At initial filing of complaint, there was no diversity and case was filed in state court.  During course of litigation, non-diverse Δ settled with one Π, but not the other.  The 1-year-limit to remove to fed court was approaching, so Δ filed for removal, even though the other Δ (non-diverse) had not been completely dismissed.  Π’s remand motion was denied.

Rule: A district court’s error in failing to remand a case improperly removed is not fatal to the ensuing judgment if federal jurisdictional requirements are met at the time judgment is entered.
Reasoning: Case was improperly removed to federal court when there was not complete diversity of parties.  But this jurisdictional defect was cured at the time of judgment when complete diversity was met.  SC refused to alter final judgment b/c there was SMJ at time of final decision and from an efficiency standpoint, it would not make sense to redo the whole case, even though Π was gypped out of a state court judgment.

(Schaffner – this case is the epitome of efficiency trumping fairness)
Joinder 
(Rules 18, 13, 20, 14 are on exam)
I. Joinder of claims: Rules 13 and 18.
a. Rationales for claim joinder: Fairness to Δ (prevents two separate lawsuits);  Efficiency (silly to have 2 cases on same facts with different claim).
b. Rule 18(a) – claim joinder rule – A party seeking relief from opposing party may join with its original claim any additional claims he has against the opposing party.

i. Applies to related and unrelated claims ( no common transaction requirement

ii. But party cannot assert an unrelated cross-claim if it is the only claim against the opposing party.  Once a proper cross-claim is asserted, Rule 18(a) kicks in, and allows party to add on totally unrelated claims.
iii. Similarly, once a proper Rule 14 impleader claim forces a third-party Δ into the suit, Rule 18(a) kicks in and third-party Π can add related (or unrelated) claims.

c. Rule 13 permits defending parties to bring claims against opposing party in same action.  (e.g. A co-party could counterclaim back to a cross-claim)

Differentiates between types of counterclaims that Δ can assert against Π – no limit. 

i. Compulsory counterclaims – 13(a): counterclaim arises out of same transaction as original claim.

1. It must be brought at the risk of losing it; and if it is brought, supplemental jurisdiction extends to cover it.
2. Efficiency: forces parties who are already adversaries to litigate all claims arising from same set of facts in a single action.

ii. Permissive counterclaims – 13(b): does not arise out of same transaction.

1. Not waived if not brought in this action.

2. Supp jur will not cover these claims, so they must have independent SMJ.

3. Efficient: even though raising new issues, allows Δ to settle all claims against Π without having to file a separate lawsuit.
iii. Rule 13(g) Cross-claim Against a Co-Party – limits cross-claims to those arising out of same transaction as original claim.
1. cross-claim: claim asserted by one party against a co-party (same side of “v.”), not against opposing party.
2. Efficiency & Consistency: same underlying facts.

d. Fundamental concept of when claims arise out of the same transaction
Plant v. Blazer Financial Services

Facts: Π sued Δ under the Truth-in-Lending Act, and Δ counterclaimed for unpaid debt owed by Π.  
Rule: An action on an underlying debt in default is a compulsory counterclaim that must be asserted in a suit by the debtor on a truth-in-lending cause of action.
Comments: Court tries to determine whether counterclaim is compulsory under Rule 13(a).  To determine whether counterclaim “arises out of same transaction,” court applies the logical relationship test to the counterclaim and found that it is compulsory - based on same aggregate of operative facts (the loan transaction) that gave rise Π’s claim.  
e. Rule 42(b): judges can decide to sever the claims and have separate trials.  Solves trial management problems.
II. Joinder of parties by plaintiffs
a. Party joinder is more limited than claim joinder.

b. Rule 20(a): permissive party joinder rule – defines which Πs and Δs can be joined by plaintiffs initiating lawsuits.
i. Two-part test for when plaintiffs may add a party to a single action:
1. Assert claims arising out of the same transaction.

2. Claims involve any common question of law or fact (only need one)

(normally if you meet 1st prong, you meet 2nd prong)

ii. Rule 20 purpose: Efficiency (litigate same issues once in a combined trial rather than repeatedly in separate suits) Uniformity (avoids possibility of inconsistent judgments on same issue).
c. Under Rule 21, Δ can challenge joinder of parties by bringing a motion to sever claims stating improper joinder (does not meet Rule 20 requirement) – if parties are found to be improperly joined their cases will be cases severed (not dismissed).
Mosley v. General Motors Corp. (8th Cir)

Facts: 10 Πs joined together to bring suit against GM for discrimination against blacks and women.  The district court severed the counts and ordered each Π to bring separate causes of action.
Rule: The difficulties in ultimately adjudicating damages to various Πs in a class are not so overwhelming as to require severance of the Πs’ cause of action.
Comments: Reversed b/c the district court abused its discretion in severing the joined actions.  The fact that each Π may have suffered differing damages, when each Π’s issues against the same Δs have the common thread of discrimination, is irrelevant to the determination of Δ’s liability for its unlawful employment practices.

III. Joinder of parties by defendants

a. Πs may have great autonomy, but do not have the last word about parties to the suit.  Δs also have ability to join additional parties.

b. Rule 14(a) allows Δ to assert a claim against anyone not a party to the original action (implead) if that third-party may be liable to Δ for all or part of any recovery Π obtains on the main claim.
i. Limitation: Even though it may arise out of the same general set of facts as the main claim, a third-party claim will not be permitted when it is based upon a separate and independent claim.  Rather, the third party liability must in some way be derivative of the original claim (derivative claim).
ii. Requirement that third-party Δ’s liability depend on outcome of main claim b/w Π and Δ. 
iii. Δ is not forced to implead a third-party (“may”), even if third-party may be liable to reimburse Δ for all or part of Π’s claim.  If Δ chooses not to use, he will not be barred from suing the liable party in another action.

c. Two common uses of Rule 14: contribution among joint tortfeasors; indemnity against an insurer.

d. Classic Rule 14 no-no: Rule does not allow Δ to make the argument “it’s him, not me.”  When one Δ is liable, Δ cannot implead someone who he thinks should liable instead.
i. Π chose to sue Δ, who is stuck and can only bring in a third-party Δ if he has a derivative claim (party will be liable to Δ so long as Δ is liable to Π).
1. Rationale: Otherwise, Δ could dictate who Π sues, which contradicts “master of the claim” concept.
ii. Δ cannot suggest new targets for Π.  Rather Δ can bring in its own targets if he may be able to pass on liability to the impleaded party.

iii. (e.g. mistaken identity – we know one party was responsible, so Δ cannot implead another party who he believes was responsible b/c both could not share liability)

e. Impleaded party may escape liability by defeating either Π’s original claim or Δ’s derivative claim.
f. Impleader claim is treated like an original suit – pleading Rules 8-11, service under Rule 4, Rule 12,  file answer, counterclaims, implead, etc.
g. Rule 14 has two attractions for Δs:

i. It gives Δs a way of bringing into the suit anyone else who might help them foot all or part of the damages bill.

ii. It gives Δs a way of delaying the case and making it more expensive for Π by adding another party.  
1. Πs are often unenthusiastic about joinder of another Δ: the added delay and expense does nothing for Π, so long as Π has already identified a solvent Δ and has a strong claim.
h. Δ can implead third-party within 10 days of answering complaint.  Otherwise, Δ must obtain permission from court.  (automatic impleader)
i. Impleading third-party does not affect the court’s jurisdiction over the original claim.  (e.g. impleading a non-diverse third-party won’t affect diversity over original claim, but there must be SMJ over impleader claim between third-party Π and third-party Δ – but usually obtained though supplemental jurisdiction)
j. Other Rule 14(a) info:

i. Third-party Δ may assert any claim against Π arising out of the transaction that is the subject matter of Π’s claim against the third-party Π.

1. No mention of third-party Δ bringing in new parties.

ii. Π may assert any claim against the third-party Δ arising out of the transaction that is the subject matter of Π’s claim against the third-party Π.

Price v. CTB, Inc. (Ala. District Court)

Facts:  Π hired Δ/Latco to build a new chicken house.  Alleging that the structure was defective, Π sued CTB (equips poultry houses) and Latco.  Latco then moved to file a Third Party Complaint against ITW (nail manufacturer), alleging that it defectively designed nails used in the construction and seeking indemnity as a derivative claim.

Rule: A third party complaint is appropriate only where the third party Δ is held liable to Π.

Comments: The court found that ITW was a proper third party Δ.

IV. Complex Supplemental Jurisdiction
a. Must meet joinder rules, SMJ, venue and PJ to implead party.
i. PJ: Does the court have power to require additional party to appear?  If party consents, then PJ is fine.
ii. SMJ: Check if additional claims arise out of the same transaction, and if not, make sure they can be brought (e.g. additional unrelated joined claim once a proper claim has been asserted)
1. Check which party is bringing in additional party.  If it is Π, does it destroy diversity?
Owen Equipment & Erection Co. v. Kroger (SC) 
Facts: In a wrongful death suit for the electrocution of her husband, Π (Iowa) sued Δ/Omaha Public Power District (Neb) for negligently operating power line in federal court based on diversity of citizenship.  OPPD filed a third-party complaint against Owen (Iowa), alleging that Owen’s negligence proximately caused the death (Rule 14 derivative claim – joint tortfeasors).  Π then amended her complaint to name Owen as a Δ, which destroyed diversity.

Rule: A federal court does not retain jurisdiction over an action, based on diversity of citizenship, when Π adds a pendent party Δ who destroys complete diversity.
Holding (Stewart): If Π obtains jurisdiction based on diversity, Π cannot later add Δ who would destroy complete diversity.  Π could not have originally brought suit in federal court against Owen and OPPD as codefendants b/c citizens of Iowa would have been on both sides of the litigation.  Allowing this case to proceed would enable Π to circumvent the statutory requirement of complete diversity by suing only those Δs who were of diverse citizenship and waiting for them to bring in non-diverse Δs.

Dissent (White): He interprets §1332 as requiring complete diversity only b/w Π and those parties Π actually brings into the suit.  But in a diversity case, the District Court should have both constitutional and statutory power to entertain all claims among the parties arising out of the same nucleus of operative fact as Π’s original, jurisdiction-conferring claim against Δ.

b. This case was before §1367 was enacted – which codified this circumstance

i. Holding otherwise would create incentive for Πs to only sue diverse Δs in hope that they will implead nondiverse Δs. ( create a loophole in §1332
c. §1367(b) focuses on claims by Π which are exempted.  Π is prevented from asserting jurisdiction in this manner.  But Δ can add the non-diverse party.

i. Claims by Δ are not exempted b/c no worries about incentive for Δs not to manipulate

d. §1447(e): If after removal Π seeks to join a non-diverse Δ who will destroy diversity, then the court can refuse the amendment or allow it + remand the case.
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