Civil Procedure I Outline

I. Introduction

A. The Value of Procedure

This is introductory stuff, but the bottom line is that civil procedure exists to make sure that everyone who participates in the judicial system is treated fairly, is granted proper due process, and has an opportunity to be heard. 

	Example: Goldberg. V. Kelly – Welfare recipients brought suit due to their having been denied benefits before due process allowances. Court found that due process was insufficient, and welfare recipients had the right to be heard before having their benefits terminated. 


	Example: Mathews v. Eldridge – Claim by Social Security benefiter who believed that he had been denied due process. Procedural due process had been satisfied, because respondent was not in as dire a position as that of a typical welfare recipient, and because of the myriad procedural safeguards of the process, including an evidentiary hearing before the denial of the claim became final. The protection of the individual is conserved while reducing the burden on the state. 


The difference between the above cases was the differences the court saw between the costs, value, and fairness to individuals. Civil procedure is all about making determinations of fairness for all who are involved.

U.S. Constitution: XIV Amendment - No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
B. A Survey of The Civil Action

In our court system, the following is the process by which an action proceeds:

1. Selection of Proper Court – based on convenience, legality, due process, jurisdiction.

2. Commencing the Action – service of process to the defendant.

3. Pleading and Parties – submission of the complaint and identification of the parties.

4. Response – defendant responds to charges.

5. Discovery – obtaining information prior to trial.

6. Summary Judgment – initial motions to dismiss case, or make determinations before trial.

7. Scheduling – setting the dates for trial.

8. Jury Selection – if necessary.

9. Trial – presentation of evidence and arguments.

10. Submission to Jury – based on the judge’s instructions.

11. Post-Trial Motions – motion for new trial, for judgment notwithstanding the verdict, etc.

12. Judgment and Enforcement – final determination of decision, damages, costs, etc.

13. Appeal – if requested by defendant.

14. Conclusiveness of Judgments – when no further action is take, decision is res judicata.

	Example: Capron v. Van Noorden – The Supreme Court found that circuit courts must rule only on cases in which they have jurisdiction. The burden of determining jurisdiction is on the court itself, as opposed to the parties in the suit. The Court’s decision in Capron was designed to preserve jurisdictional solvency. ► Court’s can only rule on cases specifically in their jurisdiction.


	Example: Des Moines v. Iowa Homestead – In a dispute involving tracts of land. Decision made by a court will stand, even if it’s jurisdiction over the matter will eventually be found to be questionable, except when the subject matter was clearly outside of the court’s jurisdiction, allowing the judgment to stand would clearly infringe on the authority of the judicial system, and the decision was rendered by a court with an inability to determine it’s own jurisdiction.


C. The Analytic Roadmap
1. Is there Subject Matter Jurisdiction?

2. Is there Personal Jurisdiction?

3. Is Notice/Opportunity to be Heard appropriate?

4. Has the defendant received proper Service of Process?

5. Is Venue proper?

6. Can/Should the defendant Remove from or to federal/state court?

7. Should a party pursue Waiver, and question the above issues?

Issues 1-3 are issues of Constitutional (Article III) importance.  Issues 5-6 are governed by federal statutes, and issue 7 is governed by federal statutes, among others.

II. Personal Jurisdiction

A. Opening Theories

	Example: Pennoyer v. Neff – Involving a dispute over an unpaid legal fee. The court recognized that the States have authority over their own jurisdiction, and they do not share that jurisdiction with others. It follows that if a judgment is found against someone with no property within that court’s jurisdiction there is nothing more that can be done. Also, the notice issue, and lack of due process.


Jurisdiction Over Individuals: In most states, there are a number of different criteria which will enable the court to take personal jurisdiction over an individual. Some of the most common:

1. Presence/Domicile/Residence: Jurisdiction may be exercised over an individual by virtue of his presence within the forum state. That is, even if the individual is an out-of-state resident who comes into the forum state only briefly, personal jurisdiction over him may be gotten as long as service was made on him while he was in the forum state. Jurisdiction may be exercised over a person who is domiciled within the forum state, even if the person is temporarily absent from the state. A person is considered to be domiciled in the place where he has his current dwelling place, if he also has the intention to remain in that place for an indefinite period.

	Example: Burnham v. Superior Court - D and his wife, P, separate while residing in New Jersey. P moves to California with their children. D visits California on business, and stops briefly to visit the children. While D is visiting, P serves him with process in a California suit for divorce. D never visits the state again. Held, California can constitutionally assert personal jurisdiction over D based on his presence in the state at the time of service, even though that presence was brief, and even though D had virtually no other contacts with the state. 


2. Express Consent: Where one has agents in a jurisdiction, that person may be served there. 

3. Implied Consent: States often exercise jurisdiction over non-residents who conduct businesses within the state, use the states roads and or social services, and who commit tortuous acts in a state’s borders.

	Example: Hess v. Pawlowski – D was driving in foreign state, sued by P in that state in which he had no contacts. Courts ruled that the state has the right to make equal rules that bind non-residents who choose to use their resources.


4. Status: Courts sometimes try to take personal jurisdiction over a non-resident party to a domestic relations case. Minor Issue.

Considerations when Determining Jurisdiction:

1. Purposeful Availment of Defendant – did D intend to subject himself to JD?

2. Convenience to Parties – venues must be reasonably convenient. 

3. Burden on Defendant – nothing overbearing. 

4. State’s Interest – want state with most vested interests.

Corporations: Any action may be brought against a domestic corporation, i.e., one which is incorporated in the forum state. A state is much more limited in its ability to exercise jurisdiction over a foreign corporation (i.e., a corporation not incorporated in the forum state).

	Example: International Shoe v. Washington - The forum state may exercise personal jurisdiction over the corporation only if the corporation has "minimum contacts" with the forum state "such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’"


Pennoyer had offered two rules for jurisdiction: presence and domicile. International Shoe added a third, which allowed for “minimum contacts” to grant courts the right to exercise jurisdiction. 

Nature of Minimum Contacts Cases

	
	Type of Contacts
	Cause of Action
	Jurisdiction?

	1.
	Continuous and Systematic
	Related
	Yes

	2.
	Continuous and Systematic (General JD)
	Unrelated
	Sometimes

	3. 
	Isolated and Sporadic (Specific JD)
	Related
	Sometimes

	4.
	Isolated and Sporadic
	Unrelated
	No


International shoe fell into the first group (#1) of cases. There are many considerations here, including whether or not a firm has a continuing presence, how many contacts occurred, the state’s interest, and more.

#2 Cases: Gray, McGee, Hess, Burger King
#3 Cases: Asahi, WWVW, Hanson
B. Long Arm Statutes and Specific Jurisdiction

Long-arm statute: Most states have "long-arm statutes." A long-arm statute is a statute which permits the court of a state to obtain jurisdiction over persons not physically present within the state at the time of service. (Example: A long-arm might allow jurisdiction over an out-of-stater who has committed a tort in the state.) Substitute service: Long-arms typically provide for "substitute" means of service, since in-state personal service is not possible. (Example: A long-arm statute might allow the plaintiff to cause the defendant to be served out of state by registered mail.) 

Use of agents: Sometimes an out-of-state company does not itself conduct activities within the forum state, but uses another company as its agent in the state. Even though all business within the state is done by the agent, the principal (the foreign corporation) can be sued there, if the agent does a significant amount of business on the foreign company’s behalf.

Some long arm statutes give the court great power to decide. That is, they go to the limits of constitutional powers. Others are more restrictive. Allowing courts more freedom may lead to more power, but may also clog up courts. However, this may give the courts the best chance to protect their citizens. See Venn Diagram, below:

Whenever we make determinations about whether a court has jurisdiction we need to ask:


1. Does the long arm reach the D?

2. If so, is due process upheld?

If yes, the court may grant jurisdiction.

	Example: Gray v. American Radiator – P brought suit for injuries from a furnace. Court found that D had sufficient contacts with the State of Illinois to provide jurisdiction because defendant elected to sell its product for ultimate use in that state.


This was the end of the holding in Pennoyer. Now contacts, not presence of property or person, are the appropriate consideration. 

	Example: McGee v. International Life – P was a beneficiary of an insurance settlement from a firm D in California. Sued to enforce settlement in Texas, and denied by Texas, citing due process issues. The court concluded that due process was satisfied because respondent had certain minimum contacts with the state of California.


Dealings with residents of forum state: Usually, a corporation will be found to have the requisite "minimum contacts" with the forum state only if the corporation has somehow voluntarily sought to do business in, or with the residents of, the forum state. The above case was useful not for it’s holding, but all the considerations that the court considered in determining “fair play” and “substantial justice.” The court balances these many factors when determining whether jurisdiction is proper. Note that contacts must be established first, before can make these considerations.
	· State’s Interest

· P’s Interest

· Convenience Generally
	· Burden on D

· Purposeful Availment

· Foreseeability


	Example: Hanson v. Denckla - D is a Delaware bank, which acts as trustee of a certain trust. S, the settlor of the trust, is a Pennsylvania resident at the time she sets up the trust. Years later, she moves to Florida. Later, her two children, also Florida residents, want to sue D in Florida for a judgment that they are entitled to the remaining trust assets. D has no other contacts with Florida. Held, D does not have minimum contacts with Florida, and therefore, cannot be sued in personam there. 


The main difference between Hanson and McGee was the fact that the D in McGee had purposefully availed themselves to CA, while the D in Hanson had only done business with the P in DE and PA. Jurisdiction does not move, but stays “with the transaction.”

Products Liability Series: The requirement of "minimum contacts" with the forum state has special bite in products liability cases. 

Effort to market in forum state: The mere fact that a product manufactured or sold by D outside of the forum state finds its way into the forum state and causes injury there is not enough to subject D to personal jurisdiction there. Instead, D can be sued in the forum state only if it made some effort to market in the forum state, either directly or indirectly.

Applying our rule from above: IFF (1) Minimum Contacts, THEN (2) balance considerations. This rule is applied to protect the rights of states to hear those cases that may be of interest to them, even more so than to protect the rights of the plaintiffs. 

	Example: World Wide Volkswagen v. Woodson - Whether a court may exercise in personam jurisdiction over a non-resident firm and its distributors when that firm sold a product in a certain state to residents in that certain state, and the said residents transported the item over state lines. The court recognized that a defendant might be liable where the actions of that firm have items enter the stream of commerce like in Gray. A plaintiff’s unilateral activity is not enough to claim jurisdiction over a non-affiliated defendant.


Notice the difference in treatment between retailers and manufacturers in Gray and WWV. A major issue in the above case was the notion of foreseeability. We care about foreseeability because when firms know that they have a good chance of being sued in a JD, they may be more likely to make different decisions.

Choices of Jurisdiction Generally – the system is in favor of giving the plaintiff reasonable choice, but if the plaintiff oversteps her bounds the defendant will be protected.

Knowledge of in-state sales enough: But if the out-of-state manufacturer makes or sells a product that it knows will eventually be sold in the forum state (as opposed to WWV), this fact by itself is probably enough to establish minimum contacts. However, if this is the only contact that exists, it may nonetheless be "unreasonable" to make D defend there, and thus violate due process.

	Example: Asahi Metal Industry Co. v. Superior Court – P is injured while riding a motorcycle in California. He brings a products liability suit in California against, inter alia, D, the Taiwanese manufacturer who made the cycle’s rear innertube. D "impleads" X, the Japanese manufacturer of the tube’s valve assembly, claiming that X must pay D any amount that D has to pay to P. X has no contacts with California, except that X knew that: (1) tires made by D from X’s components were sold in the U.S., and (2) 20% of the U.S. sales were in California. The P-D suit has been settled but the D-X case is to be tried. Held, X had minimum contacts with California, because it put its goods into a stream of commerce that it knew would lead many of them to California. But despite these minimum contacts, it would be "unreasonable and unfair" – and thus a violation of due process – for California to hear the case, because of the burden to X of having to defend in California, the slenderness of California’s interest in having the case heard there, and the foreign relations problems that would be created by hearing an indemnity suit between two foreign corporations. 


Unreasonableness: As Asahi shows, even where minimum contacts exist, it will be a violation of due process for the court to hear a case against a non-resident defendant where it would be "unreasonable" for the suit to be heard. The more burdensome it is to the defendant to have to litigate the case in the forum state, and the slimmer the contacts (though "minimum") with the forum state, the more likely this result is to occur. Asahi is one of the few cases where (1) of the analysis is met, but (2) is not.
“Stream of Commerce Plus” Rule – where there is stream of commerce plus something else, like customer service, et al. there will likely be jurisdiction.

· Suits based on contractual relationship: The requisite "minimum contacts" are more likely to be found where one party to a contract is a resident of the forum state. But the fact that one party to a contract is a resident does not by itself automatically mean that the other party has "minimum contacts" – the existence of a contract is just one factor to look at.

	Example: Burger King v. Rudzewicz - D runs a fast food restaurant in Michigan under franchise from P, which has its headquarters in Florida. The contract requires D to make royalty payments to P in Florida. Held, P may sue D in Florida. The fact that the payment stream comes into Florida is an important factor, though not by itself dispositive, in the court’s conclusion that there were minimum contacts with Florida. The franchise contract stated that Florida law would be used. This was a factor helping lead the court to conclude that D had minimum contacts with Florida.


Contractual relationship involving the state: Where the contract itself somehow ties the parties’ business activities into the forum state, this will be an important factor tending to show the existence of minimum contacts. For instance, if one party is to make payments to the other, and the latter will be receiving the payments in the forum state, this stream of payments coming into the state is likely to establish minimum contacts and thus to permit suit against the payor. 

Choice-of-law clause: Where there is a contract between the parties to the suit, the fact that the contract contains a choice of law clause requiring use of the forum state’s law will also be a factor (though not a dispositive one) tending towards a finding of minimum contacts.

C. Long Arms and General Jurisdiction

What do we need for General Jurisdiction?


1. Threshold for minimum contacts is higher when cause of action is unrelated.


2. Requisite contacts that are Fair and Substantial are required.

	Example: Perkins v. Benguet Mining - Whether the Due Process Clause precluded Ohio from subjecting a foreign corporation to the jurisdiction of its courts in an action in personam relating to a cause that did not arise in the state. Company's continuous and systematic in-state activities, including directors' meetings and payment of salaries, were enough to make it fair and reasonable to subject company to proceedings in personam, at least insofar as the proceedings seek to enforce causes of action relation to those very activities or to other activities within the state.


The court treated this as a Category 2 case (from table above.) Bottom line, this case is s9imply an example of general jurisdiction.

	Example: Helicopteros V. Hall - P Colombian corporation entered into contract negotiations in Texas with D’s decedents' employer to provide helicopter services. The corporation did not maintain a place of business in Texas, but purchased helicopter parts there and sent employees there for training. D sued in Texas. Court held that the corporation's contacts with the state were not sufficient to subject it to the state court's in personam jurisdiction. The representatives' causes of action for wrongful death arose out of the crash in Peru, and were not related to the corporation's contacts with the state, and the corporation's business contacts with the state were not continuous and systematic enough to satisfy the requirements of the Due Process Clause.


Compare to Burger King, contracts in forum state. P tried to prove #2, but should have looked at #3, because the claim was related to the contacts that the firm had there.

D. Jurisdiction Over Property

Two types of actions: There are two types of actions that relate primarily to "things" rather than to people: (1) in rem actions; and (2) quasi in rem actions. 

1. In rem actions: ones that do not seek to impose personal liability on anyone, but instead seek to affect the interests of persons in a specific thing (or res). (Examples: Probate court actions; admiralty actions concerning title to a ship; actions to quiet title to real estate or to foreclose a lien upon it; actions for divorce.)  In all of these types of in rem actions, no judgment imposing personal liability on anyone results – all that happens is that the status of a thing is adjudicated. (Example: In a quiet title action, a determination is reached that A, rather than B, is the owner of Blackacre). 

Specific performance of land sale contract: One important type of in rem action is an action for specific performance of a contract to convey land. Even if the defendant is out of state and has no connection with the forum state other than having entered into a contract to convey in-state land, the forum state may hear the action. D does not have to have minimum contacts with the forum state for the action to proceed – it is enough that the contract involved in-state land, and that D has received reasonable notice.
	Example: Harris v. Balk – Harris, of North Carolina, owes $180 to Balk, of North Carolina. Epstein, of Maryland, has a claim against Balk for $300. While Harris is visiting in Maryland, Epstein attaches Harris’ debt to Balk by serving Harris with process in a Maryland suit. Under pre-Shaffer law, this established quasi in rem jurisdiction over the $180 debt, on the theory that the debt goes wherever the debtor goes. If Epstein won, he could require Harris to pay the $180 to him rather than to Balk. Since Maryland had law that would allow defendant to pursue debt owed by garnishee to defendant, plaintiff could attach debt owed by garnishee to defendant, even though garnishee was not Maryland resident. 


2. Quasi in rem actions: Quasi in rem actions are actions that would have been in personam if jurisdiction over D’s person had been attainable. Instead, property or intangibles are seized not as the object of the litigation, but merely as a means of satisfying a possible judgment against D.

Requirement of minimum contacts (Shaffer): Quasi in rem jurisdiction over D cannot be exercised unless D had such "minimum contacts" with the forum state that in personam jurisdiction could be exercised over him. This is the holding of the landmark case of Shaffer v. Heitner.
	Example: Shaffer v. Heitner - P brings a shareholder’s derivative suit in Delaware on behalf of XYZ Corp. against 28 of XYZ’s non-resident directors and officers. None of the activities complained of took place in Delaware, nor did any D have any other contact with Delaware. P takes advantage of a Delaware statute providing that any stock in a Delaware corporation is deemed to be present in Delaware, allowing that stock to be attached to provide quasi in rem jurisdiction against its owner. Thus P is able to tie up each D’s XYZ stockholdings even though there is no other connection with Delaware. Held, this use of quasi in rem jurisdiction violates constitutional due process. No D may be subjected to quasi in rem jurisdiction unless he has minimum contacts with the forum state. Here, neither the Ds’ actions nor the fact that those actions related to a Delaware corporation were sufficient to create minimum contacts, so the exercise of jurisdiction was improper. 


►Shaffer basically abolishes the utility of quasi in rem jurisdiction – since quasi in rem is only used where there is no personal jurisdiction, and since the same minimum contacts needed for quasi in rem will suffice for personal jurisdiction, quasi in rem will rarely be advantageous.

E. Jurisdiction Over Presence

Presence: Jurisdiction may be exercised over an individual by virtue of his presence within the forum state. That is, even if the individual is an out-of-state resident who comes into the forum state only briefly, personal jurisdiction over him may be gotten as long as service was made on him while he was in the forum state.

	Example: Burnham v. Superior Court - D and his wife, P, separate while residing in New Jersey. P moves to California with their children. D visits California on business, and stops briefly to visit the children. While D is visiting, P serves him with process in a California suit for divorce. D never visits the state again. Held, California can constitutionally assert personal jurisdiction over D based on his presence in the state at the time of service, even though that presence was brief, and even though D had virtually no other contacts with the state.


There was much discussion on this, but the bottom line is that service is proper if person is in jurisdiction without being forced or dragged there against their will.

F. Consent, Jurisdiction in Federal Courts, and Challenging Federal Jurisdiction

Consent: Jurisdiction over a party can be exercised by virtue of her consent, even if she has no contacts whatsoever with the forum state.

	Example: Insurance Corp of Ireland – D had refused to submit documents, which meant that they were questioning the merits. Court found that when parties begin challenging merits, they forego their right to challenge jurisdiction. Also, every court has the right to determine if they have jurisdiction over a case.


G. Jurisdiction in Federal Courts
The Federal Rules of Civil Procedure 4 explain the process by which defendants may be found and served. In 1993, the rule was broadened widely. The new rule allowed federal courts to assert jurisdiction over a defendant in a state when a court of that state would be empowered to do so. Also, the new rules permit service outside the forum state, within 100 miles of the court where the action is meant to be tried. Finally, Congress can assert jurisdiction over anyone on the world.
A. General principles: To determine whether a federal court has personal jurisdiction over the defendant, you must check three things: 

1. Territory for service: Whether service took place within the appropriate territory; 

2. Manner of service: Whether the service was carried out in the correct manner; and 

3. Amenability: Whether the defendant was "amenable" to the federal suit. 

B. Territory for service: 

1. General rule: As a general rule, in both diversity actions and federal question cases, service of process may be made only: (1) within the territorial limits of the state in which the District Court sits; or (2) anywhere else permitted by the state law of the state where the District Court sits. FRCP 4(k)(1)(A).

2. 100-mile bulge: A special 100-mile bulge provision (FRCP 4(k)(1)(B)) allows for out-of-state service sometimes, even if local law does not permit it. When the provision applies, it allows service anywhere (even across a state boundary) within a 100-mile radius of the federal courthouse where suit is pending. The bulge provision applies only where out-of-staters will be brought in as additional parties to an already pending action. There are two types of parties against whom it can be used:

a. Third-party defendants: Third-party defendants (FRCP 14) may be served within the bulge.
b. Indispensable parties: So-called "indispensable parties" – that is, persons who are needed in the action for just adjudication, and whose joinder will not involve subject matter jurisdiction problems – may also be served if they are within the bulge.

C. Manner of service: Once you determine that the party to be served lies within the territory described above, you must determine if the service was carried out in the correct manner. 
1. Individual: Service on an individual (Rule 4(e)) may be made in any of several ways: 

a. Personal: By serving him personally; 

b. Substitute: By handing the summons and complaint to a person of "suitable age and discretion" residing at D’s residence; 

c. Agent: By serving an agent appointed or designated by law to receive process. (Example: Many states designate the Director of Motor Vehicles as the agent to receive process in suits involving car accidents); 

d. Local state law: By serving D in the manner provided by either: (1) the law of the state where the district court sits, if that state has such a provision, or (2) the law of the state where the person is being served. (Example: P brings an action against D, a resident of California, in New Jersey federal court, and wishes to serve him by certified mail. Service will be possible if either the courts of New Jersey or California allow certified-mail service.) 

2. Corporation: Service on a corporation may be made by leaving the papers with an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive process for the corporation. FRCP 4(h)(1). 

a. Local state law: As with individuals, service on a corporation may also be made in the manner provided by the local law of (i) the state where the action is pending or (ii) the state where the service is made. FRCP 4(h)(1), first sentence. 

3. Waiver of service: Rule 4(d) allows plaintiff to in effect serve the summons and complaint by mail, provided that the defendant cooperates. P mails to D a "request for waiver of service"; if D agrees, no actual in-person service is needed. 

a. Incentives: D is free to refuse to grant the waiver, in which case P must serve the summons by the in-person methods described above. But, if D refuses the waiver, the court will impose the costs subsequently incurred by P in effecting service on D unless "good cause" is shown for D’s refusal. (FRCP 4(d)(2), last sentence.) 

H. Challenging Federal Jurisdiction
A. Special appearance: In a "special appearance," D appears in the action with the express purpose of making a jurisdictional objection. By making a special appearance, D has not consented to the exercise of jurisdiction.

1. Appeal: Most courts allow a defendant who has unsuccessfully made a special appearance to then defend on the merits, without losing his right to appeal the jurisdictional issue.

2. Federal substitute for special appearance: The federal courts (and the many state courts with rules patterned after the Federal Rules) have abolished the special appearance. Instead, D makes a motion to dismiss for lack of jurisdiction over the parties; making this motion does not subject D to the jurisdiction that he is protesting. FRCP 12(b)(2).

a. Waiver: The right to make a motion to dismiss for lack of personal jurisdiction is waived in the federal system if: (1) D makes a motion raising any of the defenses listed in Rule 12, and the personal jurisdiction defense is not included; or (2) D neither makes a Rule 12 motion nor raises the defense in his answer. 

Rule 12: A party must raise a jurisdiction issue before any other proceedings occur. If they do not do so, they identify themselves as amenable to the court’s jurisdiction, and the defendant’s right to question jurisdiction in the future is then waived.

B. Collateral attack: 
1. General enforcement of judgments: A judgment entered in one jurisdiction may generally be enforced in another. That is, if State 1 enters a judgment against D, D’s property in State 2 (or wages owed him in State 2) may be seized to satisfy the earlier State 1 judgment. 

2. Collateral attack on default judgment: If D defaults in an action in State 1, she may collaterally attack the default judgment when it is sued upon in State 2. Most commonly, D collaterally attacks the earlier judgment on the grounds that State 1 did not have personal jurisdiction over her, or did not have valid subject matter jurisdiction. Example: D has no contacts with Iowa. P, an Iowa resident, sues D in Iowa court. D never appears in the action, and a default judgment is entered against him for $100,000. P then brings a suit in D’s home state of New Jersey to enforce the earlier Iowa judgment. D will be permitted to collaterally attack the Iowa judgment, by arguing that Iowa lacked personal jurisdiction over him. The New Jersey court will undoubtedly agree with D that, because D did not have minimum contacts with Iowa, Iowa could not constitutionally take jurisdiction over him. Therefore, the New Jersey court will decline to enforce the Iowa judgment. 

3. Waiver by D: A defendant who appeared in the original action without objecting to jurisdiction, or one who unsuccessfully litigated the jurisdictional issue in the first action, may not collaterally attack the judgment. 

C. Defense of fraud or duress: A court may constitutionally exercise jurisdiction over a defendant found within the forum state, even if D’s presence was the result of fraud or duress on the part of the plaintiff. But the court may exercise its discretion not to exercise jurisdiction. 

	Example: Tickle v. Barton – P’s lawyer had lured D into jurisdiction via trickery in order to serve him with papers. The court found that trickery is not valid legal means of service of process.


D. Immunity: Most jurisdictions give to non-residents of the forum state an immunity from service of process while they are in state to attend a trial. This is true whether the person is a witness, a party, or an attorney. Most states also grant the immunity for related proceedings such as depositions.

III. Service of Process

Notice generally: Even if the court has authority to judge the dispute between the parties or over the property before it (covered in the above sections), the court may not proceed unless D received adequate notice of the case against him.

1. Reasonableness test: In order for D to have received adequate notice, it is not necessary that he actually have learned of the suit. Rather, the procedures used to alert him must have been reasonably likely to inform him, even if they actually failed to do so. Example: Leaving with wife at home. 

 [Reasonably Calculated] [Under the Circumstances] [To Provide Actual Notice]

	Example: National Equipment Rental v. Szukhent – Concerning Farm Equipment. P sued Szukhent and filed notice with the agent designated by both parties in lease. Szukhent said unallowable under Federal Rules. Court found D knew of suit through agent, and thus service was proper.


2. Substitute service: Personal service – handing the papers to D himself – will always suffice as adequate notice. But all states, and the federal system, also allow "substitute service" in most instances. Substitute service means "some form of service other than directly handing the papers to the defendant." 

a. Leave at dwelling: The most common substitute service provision allows the process papers to be left at D’s dwelling within the state, if D is not at home. These provisions usually require the papers to be left with person of "suitable age and discretion residing in the dwelling place in question."

b. Mail: Some states, and the federal system, allow service to be made by ordinary first class mail. However, usually this method is allowable only if D returns an acknowledgement or waiver form to P’s lawyer. If D does not return the form, some other method of service must then be used. 

3. Service on out-of-staters: Where D is not present in the forum state, he must somehow be served out of state. Remember that in a state court suit, this can only be done if the state has a long-arm statute covering the type of case and defendant in question. Once the long-arm covers the situation, the out-of-state defendant must still be given some sort of notice.

a. Mail notice: Many states provide for notice by registered or certified mail on the out-of-state defendant. 

b. Public official: Sometimes, service may be made by serving a state official, plus giving notice by mail to D. (Example: Many non-resident motorist statutes allow P to serve the state Director of Motor Vehicles with a matching mailing to the out-of-state defendant.) 

c. Newspaper publication: If D’s identity or residences are unknown, some states allow service by newspaper publication. But this may only be used where D truly cannot be found by reasonable effort. Mullane.

4. Corporations: Several means are commonly allowed for giving notice of suit to corporations. 

a. Corporate officer: Many states require that a corporation incorporated in the state or doing business in the state must designate a corporate official to receive process for suits against the company. Service on this designated official is adequate notice. 

b. Federal Rule: The Federal Rules, and the rules of many states, are more liberal, in that they allow service on any person associated with the corporation who is of sufficiently high placement. 

B. Constitutional due process: Just due process prohibits jurisdiction over a defendant who has not been given "reasonable notice" of the suit.

	Example: Mullane v. Central Hanover – Special guardian had notified properly under NY state law. Plaintiff said notice was inadequate for all involved. Court found that publication was allowable when no other choice, but more effort required when know how to contact more appropriately.


1. Mail notice to all the identifiable parties: For instance, if a party’s name and address are "reasonably ascertainable," publication notice will not be sufficient, and instead notice by mail (or other means equally likely to ensure actual notice) must be used.

	Example: Mennonite Board of Missions v. Adams – Public publication, but mail would have been just as easy. Use the most efficient method that is reasonably calculated to inform. 


2. Actual receipt doesn’t count: Remember that what matters is the appropriateness of 

notice prescribed by statute and employed, not whether D actually got the notice.

	Example: Maryland State Firemen’s – D did not respond, and P filed for default judgment. Court held that service was not according to FRCP 4(d) and applicable state law and would not be enforced.


Notice for the following people:

(1) Unknown/Absent Persons – publication is fine.

(2) Conjectural/Contingent – publication is fine.

(3) Known/Present – ordinary mail.

For the first two groups, we really have no other choice, because we don’t know where they are, but we must make some kind of attempt to contact them. The third group needs something that follows our notice guidelines, which publication does not.

IV. Subject Matter Jurisdiction

A. Diversity vs. federal question: In the federal courts, there are two basic kinds of controversies over which the federal judiciary has subject matter jurisdiction: (1) suits between citizens of different states (so-called diversity jurisdiction); and (2) suits involving a "federal question."
1. Other cases: Certain other kinds of cases specified in the constitution also fall under the federal judicial power. These are cases involving ambassadors, cases involving admiralty, and cases in which the United States is a party. But except in these very unusual cases, when you are considering a case that is brought in the federal courts, you must ask: Does it fall within the diversity jurisdiction or federal question jurisdiction? If it does not fall within either of these the federal courts probably cannot hear it. 

B. Amount in controversy: In federal suits based on diversity, an amount in excess of $75,000 must be in dispute. This is the "amount in controversy" requirement. In federal question cases, there is no amount in controversy requirement.

C. Burden: The party seeking to invoke the jurisdiction of a federal court must make an affirmative showing that the case is within the court’s subject matter jurisdiction. (Example: If P wants to invoke diversity jurisdiction, in her pleading she must allege the relevant facts about the citizenship of the parties.)

D. Dismissal at any time: No matter when a deficiency in the subject matter jurisdiction of a federal court is noticed, the suit must be stopped, and dismissed for lack of jurisdiction. See FRCP 12(h)(3), requiring the court to dismiss the action at any time if it appears that the court lacks subject matter jurisdiction.

§1331 – Federal Courts shall have jurisdiction over all civil actions arising under the laws of the Constitution.

§1332 – Federal courts have jurisdiction in all cases where the amount of controversy is over $75,000, and is between 

1. Citizens of different states

2. Citizens of a state and citizens are or subjects of a foreign state

3. Citizens of different states and in which citizens or subjects of a foreign state are additional parties

Things to Think About In SMJ

1. Complete Diversity Necessary
2. What to look for concerning:

a. Individuals – Domicile/Residence

b. Corporation – Where incorporated and principal place of business.

c. Unincorporated Association – Citizenship of Members

d. Representative Actions – citizenship of reps. in class actions and citizenship of reps party (minors, estate, etc.)

3. Day of Commencement
4. Amount of Controversy – what is the requested remedy amount?

Important policy revisited: Service must follow rules and be reasonably calculated to notify.

DIVERSITY JURISDICTION 

A. Definition: The Constitution gives the federal courts jurisdiction over "controversies ... between the citizens of different states...." This is the grant of "diversity jurisdiction." Example: P, a citizen of California, wants to sue D, a citizen of Oregon, for hitting P with D’s car. Assuming that P’s damages exceed $75,000, P can bring her negligence suit against D in federal court, because it is between citizens of different states. 

1. Date for determining: The existence of diversity is determined as of the commencement of the action. If diversity existed between the parties on that date, it is not defeated because one of the parties later moved to a state that is the home state of the opponent.

2. Domicile: What controls for citizenship is domicile, not residence. A person’s domicile is where she has her true, fixed and permanent home. (Example: P has his main home in New York, but has an expensive second home in Florida. D has her only home in Florida. P can bring a diversity action against D, because P is deemed a citizen only of New York, not Florida, even though P has a "residence" in Florida.)

	Example: Mas v. Perry – Action for tortuous conduct via two-way mirrors. The Court of Appeals held that, for purposes of diversity jurisdiction, a woman does not have her domicile or state citizenship changed solely by reason of her marriage to an alien. The fact that Mrs. Mas had no intention of returning to Mississippi from Louisiana did not affect a change in domicile. She and her husband were in Louisiana only as students and lacked requisite intention to remain there, and, until wife acquired a new domicile, she remained a domiciliary, and thus a citizen, of Mississippi, for diversity jurisdiction purposes.


a. Resident alien: A resident alien (an alien who lives in the United States permanently) is deemed a citizen of the state in which he is domiciled. 

b. Presence of foreigner: In a suit between citizens of different states, the fact that a foreign citizen (or foreign country) is a party does not destroy diversity. (Example: P, a citizen of Ohio, sues D1, a citizen of Michigan, and D2, a citizen of Canada. Diversity jurisdiction exists.) (In situations where one side consists solely of foreign citizens or foreign countries, "alienage" jurisdiction applies.)

3. Complete diversity: The single most important principle to remember in connection with diversity jurisdiction is that "complete diversity" is required. That is, it must be the case that no plaintiff is a citizen of the same state as any defendant.

B. Alienage jurisdiction: Related to diversity jurisdiction, but analytically distinct, is "alienage" jurisdiction. Alienage jurisdiction exists where there is a suit between citizens of a state, on one side, and foreign states or citizens thereof, on the other. (Example: P, a citizen of Mexico, sues D, a citizen of Illinois. Even if there is no federal question issue, there will be federal subject matter jurisdiction of the "alienage" variety, assuming that the amount in controversy requirement is satisfied.)

1. Suit between two foreign citizens: But a suit solely between citizens of two foreign countries does not fall within the alienage jurisdiction. (Example: If P, a citizen of Canada, sues D, a citizen of Mexico, there is no alienage jurisdiction.) 

C. Diversity involving corporations: For diversity purposes, a corporation is deemed a citizen of any state where it is incorporated and of the state where it has its principal place of business. In other words, for diversity to exist, no adversary of the corporation may be a citizen of the state in which the corporation is incorporated, or of the state in which it has its principal place of business. (Example: XYZ Corp., a corporation which is incorporated in Delaware, has its principal place of business in New York. In order for there to be diversity, no adverse party may be a citizen of either Delaware or New York.)

1. Principal place of business: Courts have taken two different views about where a corporation’s "principal place of business" is. 

a. Home office: Some courts hold that the corporation’s principal place of business is ordinarily the state in which its corporate headquarters, or "home office," is located. This is sometimes called the "nerve center" test. 

b. Bulk of activity: Other courts hold that the principal place of business is the place in which the corporation carries on its main production or service activities. This is sometimes called the "muscle" test. This is the more commonly-used standard. 

D. Devices to create or destroy diversity: The federal courts will not take jurisdiction of a suit in which any party has been "improperly or collusively joined" to obtain jurisdiction, like naming a party that would eliminate D’s ability to remove. 

FEDERAL QUESTION JURISDICTION 
A. Generally: The Constitution gives the federal courts authority to hear "federal question" cases. More precisely, under 28 U.S.C. §1331, the federal courts have jurisdiction over "all civil actions arising under the Constitution, laws, or treaties of the United States."

1. Federal claim: There is no precise definition of a case "arising under" the Constitution or laws of the United States. But in the vast majority of cases, the reason there is a federal question is that federal law is the source of the plaintiff’s claim. (Examples: A claim of copyright infringement, trademark infringement or patent infringement raises a federal question, because in each of these situations, a federal statute – the federal copyright statute, trademark statute or patent statute – is the source of the right the plaintiff is asserting.) 

	Example: Louisville & National Railroad v. Mottley - A case brought under federal question jurisdiction goes through trial and through one level of appeals, and is then heard by the Supreme Court. The Supreme Court decides that there was no federal question in the first place. Held, the entire case must be dismissed for lack of federal subject matter jurisdiction.


Well-Pleaded Complaint Rule - The federal question must be integral to P’s cause of action, as revealed by P’s complaint. It does not suffice for federal question jurisdiction that P anticipates a defense based on a federal statute, or even that D’s answer does in fact raise a federal question.

	Example: Osborn v. Bank of United States – Regarding stolen bank funds instead of taxes. This was the application of the well-pleaded complaint rule. Court found that as long as there is a “lurking” constitutional issue, federal courts may rule, but they have the power to decide what is proper subject matter in their courts.


AMOUNT IN CONTROVERSY 
A. Diversity only: In diversity cases, but not in federal question cases, plaintiff must satisfy an "amount in controversy" requirement. In all diversity cases, the amount in controversy must exceed $75,000. Interest not included: The $75,000 figure does not include interest or court costs. 

B. Standard of proof: The party seeking to invoke federal diversity jurisdiction does not have to prove that the amount in controversy exceeds $75,000. All she has to show is that there is some possibility that that much is in question. The fact that P eventually recovers far less than the jurisdictional amount does not by itself render the verdict subject to reversal and dismissal on appeal for lack of jurisdiction. 

C. Whose point of view followed: The courts are split as to which party’s point of view is to be considered in calculating the amount at stake. Most courts hold that the controversy must be worth $75,000 to the plaintiff in order to satisfy the jurisdictional amount. Think of Smith’s example with the overflowing apartment building.

D. Aggregation of claims: Plaintiffs may add claims together to determine the total amount in controversy. A plaintiff who has aggregated his claim against a particular defendant, usually may not join claims against other defendants for less than the jurisdictional amount. Example: P has two claims, each for $40,000, against D1. P will be deemed to meet the amount in controversy requirement as to these claims, because they aggregate more than $75,000. But if P tries to bring D2 into the lawsuit, and has a single claim worth $40,000 against D2, most courts will not allow this claim, because P’s total claims against D2 do not exceed $75,000, and the doctrine of supplemental jurisdiction does not apply. 

Pros and Cons of Amount in Controversy

1. Con: There are many cases that are “statement cases” (effort to enforce a law, etc.), and having a floor may prevent some of these cases from being heard. 

2. Con: Many federal claims may not have monetary claims, but may need to get out of the state court (like in enforcing anti-discriminatory state law.)

3. Pro: Federal Courts have a large docket, and this will help to make sure the “more important” cases are heard in Federal court.
V. Multiple Claims and Parties: Joinder and Jurisdiction

COUNTERCLAIMS – A counter claim is a claim by a party that asserts this claim against the party that brought suit against him. The defendant in the first case is the plaintiff in the second. A cross-claim is a claim that is on the same side of the issue. For example, if one defendant thinks that the other defendant was liable, defendant A can sue defendant B. Both of these are ruled by Rule §13 (a), (b), and (g).

A. Federal Rules generally: A "counterclaim" is a claim by a defendant against a plaintiff. The Federal Rules provide for both "permissive" and "compulsory" counterclaims. FRCP 13. 

1. Permissive counterclaim: Any defendant may bring against any plaintiff "any claim ... not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim." Rule 13(b). This is a "permissive" counterclaim. This means that no claim is too far removed from the subject of P’s claim to be allowed as a counterclaim. Example: P sues D in diversity for a 1989 car accident. D counterclaims for breach of a 1990 contract having nothing to do with the auto accident. D’s counterclaim is allowed, and is a "permissive" one because it has nothing to do with the subject matter of P’s claim against D.

Class Example: Hypothetical: Defendant and Plaintiff are in car wreck. Plaintiff injured and car damaged. Defendant’s car is damaged. Plaintiff gets out of car accuses defendant of being a psychopath. Plaintiff later sues for injury and damages. Defendant sues for the same. 

Standards to Apply in Determining Different Causes of Action Compatibility

(1) Same issues?

(2) Same evidence?

(3) Logical relationship?

2. Compulsory counterclaim: If a claim does arise "out of the transaction or occurrence that is the subject matter of the opposing party’s claim...," it is a "compulsory" counterclaim. See Rule 13(a). 

a. Failure to state compulsory counterclaim: If D does not assert her compulsory counterclaim, she will lose that claim in any future litigation. Example: Cars driven by P and D collide. P sues D in diversity, alleging personal injury. D makes no counterclaim. Later, D wants to bring either a federal or state suit against P for property damage sustained by D as part of the same car accident. Neither federal nor state courts will permit D to bring this action, because it arises out of the same transaction or occurrence as P’s original claim – the car accident – and is thus barred since D did not assert it as a compulsory counterclaim in the initial action. 

Class Coverage: Second question on the T&O test. Is it fair and appropriate that a plaintiff has the option whether to raise them or not, but the defendant must bring all of his suits at the same time. Doesn’t seem to be fair. Why is this the case? 

1. If we didn’t force defendant to litigate now, the defendant would bring a second law suit that would be substantially the same thing. Any unfairness to the defendant overruled by judicial efficiency. 

2. Any party when asserting actions against another party, must make all of their claims at once or resist using them. (Plaintiff in original suit, and defendant in counter claim.)

B. Claims by third parties: A counterclaim may be made by any party against "any opposing party." Rule 13(a), Rule 13(b). This includes third party defendants, plaintiffs, and new parties. 

CROSS-CLAIMS 

A. Definition: A claim by a party against a co-party is called a "cross-claim." A cross-claim is made only against a party who is on the same side of an already-existing claim (e.g., a claim by one co-defendant against another, or by one co-plaintiff against another). 

B. Requirements: A cross-claim must meet two main requirements:

1. Transaction requirements: It must have arisen out of the "transaction or occurrence" (T&O) that is the subject of the original action or the subject of a counterclaim. FRCP 13(g). (A cross-claim is thus comparable to a compulsory counterclaim, in terms of how closely related it must be to the original claim.) 

2. Actual relief: The cross-claim must ask for actual relief from the co-party against whom it is directed. (Example: D1 claims that he is blameless, and that D2 is the one who should be liable for all of P’s claims. This is not a cross-claim, since D1 is not asking for actual relief from D2 – instead, D1 is merely asserting a defense.) 

C. Not compulsory: A cross-claim, no matter how closely related it is to the subject of the existing action, is never compulsory.

D. Jurisdiction: Cross-claims are within the supplemental jurisdiction of the court, and thus need no independent jurisdictional grounds.

JOINDER OF CLAIMS 

A. Joinder of claims generally: Once a party has made a claim against some other party, he may then make any other claim he wishes against that party. Rule 18(a). (Example: P sues D, claiming that D intentionally assaulted and battered him. P may join to this claim a claim that D owes P money on a contract entirely unrelated to the tort.)

1. Never required: Joinder of claims is never required by Rule 18(a), but is left at the claimant’s option. (However, the rules on former adjudication, especially the rule against splitting a cause of action, may cause a claimant to lose the ability to bring the unasserted claim in a later suit.) 

2. Subject-matter jurisdiction not affected: Supplemental jurisdiction probably does not apply to a claim joined with another under Rule 18(a). Thus the requirements of subject-matter jurisdiction must be independently satisfied by the joined claim. However, usually there will not be a subject-matter jurisdiction problem for joinder of claims (since diversity will not be affected, and since P may add all claims together for purposes of meeting the $75,000 requirement, under the aggregation doctrine). 

IMPLEADER (THIRD-PARTY PRACTICE)
A. Impleader right generally: A defendant who believes that a third person is liable to him "for all or part of the plaintiff’s claim against [the defendant]" may "implead such a person as a ‘third party defendant.’" FRCP 14(a). Example: Victim is injured when a van driven by Employee and owned by Employer runs her over. Victim brings a diversity action against Employer, on a respondeat superior theory. Employer believes that if Employer is required to pay a judgment to Victim, Employee, under common law indemnity rules, will be required to reimburse Employer. Instead of waiting until the end of the Victim-Employer suit, Employer may instead "implead" Employee. That is, Employer (the third-party plaintiff or TPP) brings Employee into the action as a "third party defendant" (TPD), so that in a single action, the court may conclude that Employer owes Victim, and that Employee owes indemnity to Employer. Also think of Asahi. 

B. Claim must be derivative: For a third-party claim to be valid, the TPP may not claim that the TPD is the only one liable to the plaintiff, and that he himself is not liable at all. (Examples: Impleader works for claims for indemnity, subrogation, contribution and breach of warranty, since as to each of these, the TPD is liable only if the TPP is liable.) 

C. Impleader by plaintiff: Just as the defendant may implead a TPD, so a plaintiff against whom a counterclaim is filed may implead a third person who is liable to him for any judgment on the counterclaim. FRCP 14(b).

D. Jurisdictional requirements relaxed: Both personal and subject-matter jurisdictional requirements are relaxed with respect to the third-party claim:

1. 100-mile bulge: Service of the third-party complaint may be made anywhere within the 100-mile bulge surrounding the courthouse, even if the place of service is outside the state and is beyond the scope of the local long-arm. FRCP 4(k)(1)(B). Example: In the above Victim/Employer/Employee example, if the suit is pending in the Southern District of New York (Manhattan), Employee could be served in Newark, New Jersey, even if the New York State long-arm would not reach him.

2. Supplemental jurisdiction: A third-party claim falls within the court’s supplemental jurisdiction. Thus the TPD’s citizenship is unimportant, and no amount-in-controversy requirement must be satisfied.

3. Venue: Similarly, if venue is proper between the original parties, it remains valid regardless of the residence of the TPD.

E. Dismissal of main claim: If the main claim is dismissed before or during trial, the court has discretion whether to hear the third-party claims relating to it (assuming that these are within the court’s supplemental jurisdiction, as they will be in the case of an ordinary impleader claim). Again, Asahi.

Smith’s example on this was the bank account owned by two people. One account holder sues, and the bank wants to add the second to avoid any other action.

JOINDER OF PARTIES 
A. Permissive joinder: Joinder under Rule 20, done at the discretion of the plaintiffs, is called "permissive" joinder. FRCP 20 allows two types of permissive joinder of parties: (1) the right of multiple plaintiffs to join together; and (2) a plaintiff’s right to make several parties co-defendants to her claim.

1. Joinder of plaintiffs: Multiple plaintiffs may voluntarily join together in an action if they satisfy two tests:

a. Single transaction or occurrence: Their claims for relief must arise from a single "transaction, occurrence, or series of transactions or occurrences," and 

b. Common questions: There must be a question of law or fact common to all plaintiffs which will arise in the action.

2. Joinder of defendants: If one or more plaintiffs have a claim against multiple defendants, these defendants may be joined based on the same two tests as plaintiff-joinder. That is, claims against the co-defendants must: (a) arise from a single "transaction, occurrence, or series of transactions or occurrences"; and (b) contain a common question of law or fact. Joinder of multiple defendants is at the option of the plaintiff or plaintiffs.

B. Jurisdiction in permissive joinder cases:
1. Personal jurisdiction: Where joinder of multiple defendants is involved, the requirements of personal jurisdiction must be met with regard to each defendant individually. That is: 

a. Service: Each D must be personally served; 

b. Contacts: Each D must individually fall within the in personam jurisdiction of the court (by having "minimum contacts"); and 

c. Long-arm limits: Each D must be "amenable" to suit. Since federal courts in diversity suits follow the long-arm of the state where they sit, if a potential co-defendant cannot be reached by the state long-arm, he cannot be part of the federal diversity action even if he has the requisite minimum contacts. (But in federal question suits, it doesn’t matter that the state long-arm can’t reach D.) 

2. Subject-matter jurisdiction: There is no supplemental jurisdiction for Rule 20 joinder of multiple Ds; it’s not clear whether there is for multiple Ps. So in a case with no federal question, it’s clear that there has to be at least one P who’s diverse with all Ds, and courts are split about whether it’s fatal that some P is a citizen of the same state as some D.

C. Compulsory joinder: There are certain situations in which additional parties must be joined, assuming the requirements of jurisdiction can be met. Such joinder, specified by Rule 19, is called "compulsory" joinder. The basic idea is that a party must be joined if it would be uneconomical or unfair to litigate a claim without her.

1. Two categories: There are two categories of parties who must be joined where possible: 

a. "Necessary" parties: The "less vital" group consists of parties: (1) who must be joined if this can be done; but (2) in whose absence because of jurisdictional problems the action will nonetheless be permitted to go forward. These parties are called "necessary" parties. See Rule 19(a).

b. "Indispensable" parties: The second, "more vital" group consists of parties who are so vital that if their joinder is impossible for jurisdictional reasons, the whole action must be dropped. These are called "indispensable" parties. See Rule 19(b).

2. Jurisdiction: Where a non-party is one who must be "joined if feasible," the doctrine of supplemental jurisdiction does not apply to overcome any jurisdictional problems. So if the person who is sought to be joined as a defendant is not diverse with all plaintiffs, or if the claim against that would-be defendant does not meet the amount-in-controversy requirement in a diversity case, the joinder may not take place.

SUPPLEMENTAL JURISDICTION 
A. "Supplemental" jurisdiction: Suppose new parties or new claims are sought to be added to a basic controversy that by itself satisfies federal subject-matter jurisdictional requirements. Under the doctrine of "supplemental" jurisdiction, the new parties and new claims may not have to independently satisfy subject-matter jurisdiction – they can in effect be "tacked on" to the "core" controversy. See 28 U.S.C. §1367. 

1. Provision generally: Section 1367(a) says that "in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties."

Class Notes: Rule §42 allows a trial court to have separate trials if they see fit. Discretion is at the hands of the court. Why don’t we just make the plaintiffs bring all of the causes of action together? The courts may want to handle certain issues while ignoring others. For example, perhaps a federal court would want to just answer the federal questions and ignore others out of their jurisdiction issues.
2. Federal question cases: Where the original claim comes within the court’s federal question jurisdiction, §1367 basically allows the court to hear any closely related state-law claims. 

a. Pendent state claims with no new parties: Supplemental jurisdiction clearly applies when a related state claim involves the same parties as the federal question claim. Example: P and D are both citizens of New York. Both sell orange juice nationally. P sues D in federal court for violation of the federal trademark statute, arguing that D’s brand name infringes a mark registered to P. P also asserts that D’s conduct violates a New York State "unfair competition" statute. There is clearly no independent federal subject matter jurisdiction for P’s state law unfair competition claim against D – there is no diversity, and there is no federal question. But by the doctrine of supplemental jurisdiction, since the federal claim satisfies subject-matter jurisdictional requirements, P can add the state law claim that is closely related to it. 

b. Additional parties to state-law claim: Section 1367 also allows additional parties to the state-law claim to be brought into the case. Example: P’s husband and children are killed when their small plane hits power lines near an airfield. P sues D1 (the U.S.) in federal court, under the Federal Tort Claims Act, for failing to provide adequate runway lights. Then, P amends her complaint to include state-law tort claims against D2 and D3 (a city and a private company) who maintain the power lines. There is no diversity of citizenship between P and D2 and D3, and no federal-question claim against them. But because P’s state-law claim against D2 and D3 arises from the same chain of events as P’s federal claim against D1, P may bring D2 and D3 into the suit under the supplemental jurisdiction concept, and the last sentence of §1367(a). 

The example above is Finley, where she was originally not allowed to bring her suits against the state and other company 1367 addresses this.

Class Notes: 28 §1367(a) goes to the constitutional limit. That is, any power that is enumerated under the Constitution is allowable. Congress expressly confers power on the courts. This is intended to overrule the Finley decision, and does, so long as the claims are related, Mrs. Finley would be able to bring her suit today.
3. Diversity cases: There is also supplemental jurisdiction in many cases where the "core" claim – the claim as to which there is independent federal subject matter jurisdiction – is based solely on diversity. But there are some important exclusions to the parties’ right to add additional claims and parties to a diversity claim. I skipped all this in exchange for the following generalization.

a. Defensive posture required: If you look at the situations where supplemental jurisdiction is allowed in diversity-only cases, and those where it is not allowed, you will see that basically, additional claims asserted by defendants fall within the court’s supplemental jurisdiction, but additional claims (or the addition of new parties) by plaintiffs are generally not included. So expect supplemental jurisdiction only in cases where the claimant who is trying to benefit from it is in a "defensive posture." 

4. Discretion to reject exercise: Merely because a claim is within the court’s supplemental jurisdiction, this does not mean that the court must hear that claim. Section 1367(c) gives four reasons for which a court may decline to exercise supplemental jurisdiction that exists. Most importantly, the court may abstain if it has already dismissed all claims over which it has original jurisdiction. This discretion is especially likely to be used where the case is in its early stages. (Example: P sues D1 (the U.S.) under a federal statute, then adds state-law claims against D2 and D3, as to which there is neither diversity nor federal question jurisdiction. Soon after the pleadings are filed, the court dismisses P’s claim against D1 under FRCP 12(b)(6). Probably the court will then exercise its discretion to decline to hear the supplemental claims against D2 and D3.)

5. No effect on personal jurisdiction: The application of the supplemental jurisdiction doctrine does not eliminate the requirement of jurisdiction over the parties, nor does it eliminate the requirement of service of process. It speaks solely to the question of subject matter jurisdiction. (But often in the supplemental jurisdiction situation, service in the 100-mile bulge area will be available.) 

	How do we go about deciding? - You look at all of the below issues when determining whether or not the claims can be heard in federal courts.

Is this initial claim a federal issue? (§1331)

Is joinder issue part of the initial claim?

Is claim diverse (§1332)? 

Is amount of controversy enough?

Is claim sufficiently related?

What does 1367 say about supplemental jurisdiction (can court hear the case)?

Smith says this is hard. He’s right. You have to work through it.


V. Removal and Venue

REMOVAL TO THE FEDERAL COURTS 
Removal is an anomalous form of jurisdiction. It gives the defendant a limited choice of jurisdictions which she may substitute for the forum chosen by the plaintiff. Although not mentioned in the constitution, the removal of cases has been in existence since the Judiciary Act of 1789. Removal typically has reasonable time limits, e.g. within 30 days of the defendant receiving the summons.

Class: Four Things to Know About Federal Removal Statute

1. Only a defendant can remove.

2. Defendant can only remove a suit that could have originally been brought in federal court. 

3. If only claim to federal court was diversity, and plaintiff filed in defendant’s jurisdiction, the case may not be removed. This is because removal does not benefit client. (§1441b)

4. Can only remove in the district court where the original action was brought. (§1441a)
A. Removal generally: Generally, any action brought in state court that the plaintiff could have brought in federal court may be removed by the defendant to federal district court. Example: P, from New Jersey, sues D, from New York, in New Jersey state court. The suit is a garden-variety automobile negligence case. The amount at issue is $100,000. D may remove the case to federal district court for the District of New Jersey.

1. Diversity limitation: The most important single thing to remember about removal jurisdiction is this: In diversity cases, the action may be removed only if no defendant is a citizen of the state in which the action is pending. 

2. Where suit goes: When a case is removed, it passes to the federal district court for the district and division embracing the place where the state cause of action is pending. (Example: If a suit is brought in the branch of the California state court system located in Sacramento, removal would be to the federal district court in the Eastern District of California encompassing Sacramento.)

B. Diversity and amount in controversy rules applicable: In removal cases, the usual rules governing existence of a federal question or of diversity, and those governing the jurisdictional amount, apply. (Example: If there is no federal question, diversity must be "complete.")

C. No plaintiff removal: Only a defendant may remove. A plaintiff defending a counterclaim may not remove. 

D. Look only at plaintiff’s complaint: The right of removal is generally decided from the face of the pleadings. The jurisdictional allegations of plaintiff’s complaint control. Example: P is badly injured in an automobile accident caused by D’s negligence. P’s medical bills total $80,000, but P sues only for $60,000, for the express purpose of thwarting D’s right to remove. D may not remove even though more than $75,000 is "really" at stake. 

E. Removal of multiple claims: Where P asserts against D in state court two claims, one of which could be removed if sued upon alone, and the other of which could not, complications arise. 

1. Diversity: If the claim for which there is federal jurisdiction is a diversity claim, the presence of the second claim (for which there is no original federal jurisdiction) defeats the defendant’s right of removal entirely – the whole case must stay in state court. 

2. Federal question case: Where the claim for which there is original federal jurisdiction is a federal question claim, and there is another, "separate and independent," claim for which there is no original federal jurisdiction, D may remove the whole case. §1441(c). Example: P and D1 are both citizens of Kentucky. P brings an action in Kentucky state court alleging federal antitrust violations by D1. P adds to that claim a claim against D1 and D2, also from Kentucky, asserting that the two Ds have violated Kentucky state unfair competition laws. Section 1441(c) will allow D1 and D2 to remove to federal court, if the antitrust claim is "separate and independent" from the state unfair competition claim. 

a. Remand: If §1441(c) applies, and the entire case is removed to federal court, the federal judge need not hear the entire matter. The court may instead remand all matters in which state law predominates. In fact, the federal court, after determining that removal is proper, may remand all claims – even the properly-removed federal claim – if state law predominates in the whole controversy.

F. Compulsory remand: If the federal judge concludes that the removal did not satisfy the statutory requirements, she must remand the case to the state court from which it came. (Example: If in a diversity case it turns out that one or more of the Ds was a citizen of the state in which the state suit was commenced, the federal judge must send the case back to the state court where it began.)

G. Mechanics of removal: 
1. Time: D must usually file for removal within 30 days of the time he receives service of the state-court complaint. 

2. All defendants joined: All defendants (except purely nominal ones) must join in the notice of removal. (However, if removal occurs under §1441(c)’s "separate and independent federal claim" provision, then only the defendant(s) to the separate and independent federal claim needs to sign the notice of removal.)

VENUE 
A. Definition: "Venue" refers to the place within a sovereign jurisdiction in which a given action is to be brought. It matters only if jurisdiction over the parties has been established. (Example: State X is found to have jurisdiction over the person of B, in a suit against him by A. Venue determines in which county or district of State X the case should be tried.) 

Class: The court, in effect, finds that venue is not a matter of constitutional issue. Rather, the court sees venue as a issue where convenience rules, and a way that courts can be more efficient in their workload. 1404 is an issue here.

B. State action: In state trials, venue is determined by statute. The states are free to set up virtually any venue rules they wish, without worrying about the federal constitution.

1. Basis for: Most commonly, venue is authorized based on the county or city where the defendant resides. Many states also allow venue based on where the cause of action arose, where the defendant does business, etc.

2. Forum non conveniens: Under the doctrine of forum non conveniens, the state may use its discretion not to hear the case in a county where there is statutory venue. Sometimes, this involves shifting the case to a different place within the state. At other times, it involves the state not having the case take place in-state at all. Usually, it is the defendant who moves to have the case dismissed or transferred for forum non conveniens.

a. Factors: Three factors that state courts often consider in deciding whether to dismiss for forum non conveniens are: (1) whether the plaintiff is a state resident (if so, he has a stronger claim to be able to have his case heard in his home state); (2) whether the witnesses and sources of proof are more available in a different state or county; and (3) whether the forum’s own state laws will govern the action (transfer is more likely if a different state’s law controls). 

C. Venue in federal actions: In federal actions, the venue question is, "Which federal district court shall try the action?" Venue is controlled by §1391.
1. Still need personal jurisdiction: When you consider a venue problem, remember that venue is not a substitute for personal jurisdiction: the fact that venue lies in a particular judicial district does not automatically mean that suit can be brought there. Suit can be brought only in a district that satisfies both the venue requirements and the personal jurisdiction requirements as to all defendants.

2. Three methods: There are three basic ways by which there might be venue in a particular judicial district: (1) if any defendant resides in that district, and all defendants reside in the state containing that district; (2) if a "substantial part of the events... giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated," in the district; and (3) if at least one defendant is "reachable" in the district, and no other district qualifies. 

3. "Defendant’s residence" venue: For both diversity and federal question cases, venue lies in any district where any defendant resides, so long as, if there is more than one defendant, all the defendants reside in the state containing that district. Example: P, from Massachusetts, brings a diversity suit against D1, from the Southern District of New York, and D2, from the Eastern District of New York. Venue will lie in either the Southern District of New York or the Eastern District of New York – each of these is home to at least one defendant, and each of these two districts is in a state that is home to all the defendants. But if D2 had been a resident of the District of Connecticut instead of any New York district, there would not be any "defendant’s residence" venue anywhere. 

4. "Place of events or property" venue: For both diversity and federal question cases, venue lies in any district "in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated...." This is "place of events" venue. There can be multiple choices, and courts determine which would be best. 

	Example: Bates v. C&S Adjusters - Defendant debt collector mailed collection letter to plaintiff's old address. Post office forwarded letter to plaintiff's new address, which was in different judicial district. The court held that venue was proper, under 28 U.S.C.S. § 1391(b)(2), in the district in which a substantial part of the events or omissions giving rise to the claim occurred. 


5. Removal: A case removed from state to federal court passes to "the district court of the U.S. for the district and division embracing the place where such action is pending." §1441(a). 

► Venue is generally the same analysis as personal jurisdiction. Venue is reserved for discussion after it has been determined that jurisdiction has been properly drawn. For example, once I know my claim can be heard in Maryland, against another Maryland resident I can then make determinations as to what court in Maryland can hear my case.
6. Federal forum non conveniens: In the federal system, when a defendant successfully moves for forum non conveniens, the original court transfers the case to another district, rather than dismissing it. Under 28 U.S.C. §1404(a), "for the convenience of parties and witnesses...a district court may transfer any civil action to any other district or division where it might have been brought." 

Why forum shop? The most important reason is substantive law - a certain jurisdiction’s law will be more favorable to the plaintiff. State law, statute of limitations, etc. We can see how judicial appointments matter.

1. Quality of Judges – good decisions?

2.  Identity of Judges – what is the political culture in a jurisdiction. 

3. Docket – How long will it take to have a case heard? 

4. Procedures Available in Forums – (i.e. get a jury?)

V. Pleading

Elements of Pleadings

1. Notice to Defendant – tells defendant what the complaint is.

2. Reveal Facts – present the facts of the case, background, etc.

3. Issue Formulation – this is the “notice to the court” – provides background, points out issues that may be relevant to prepare for trial.

4. Screen Out – serves as initial notice as to whether or not a claim has any basis for being heard.
FEDERAL PLEADING GENERALLY 

A. Two types: In most instances, there are only two types of pleadings in a federal action. These are the complaint and the answer. The complaint is the document by which the plaintiff begins the case. The answer is the defendant’s response to the complaint.

a. Reply: In two circumstances, there will be a third document, called the reply. The reply is, in effect, an "answer to the answer." A reply is allowable: (1) if the answer contains a counterclaim (in which case a reply is required); and (2) at plaintiff’s option, if plaintiff obtains a court order allowing the reply. 

1. Attorney must sign: The pleader’s lawyer must sign the pleadings. This is true for both the complaint and the answer. By signing, the lawyer indicates that to the best of her belief, formed after reasonable inquiry, the pleading is not interposed for any improper purpose (e.g., harassing or causing unnecessary delays), the claims and defenses are warranted by existing law or a nonfrivolous argument for changing existing law, and (in general) the allegations or denials have evidentiary support. FRCP 11.

a. Sanctions: If Rule 11 is violated (e.g., the complaint, as the lawyer knows, is not well grounded in fact, or supported by any plausible legal argument), the court must impose an appropriate sanction on either the signing lawyer, the client, or both. The most common sanction is the award of attorneys’ fees to the other side. 

b. Safe harbor: A party against whom a Rule 11 motion is made has a 21-day "safe harbor"’ period in which she can withdraw or modify the challenged pleading and thereby avoid any sanction. 

2. Pleading in the alternative: The pleader, whether plaintiff or defendant, may plead "in the alternative." "A party may set forth two or more statements of a claim or defense alternately or hypothetically." FRCP 8(e). (Example: In count 1, P claims that work done for D was done under a valid written contract. In count 2, P claims that if the contract was not valid, P rendered value to D and can recover in quantum meruit for the value. Such alternative pleading is allowed by Rule 8(e)).

THE COMPLAINT 

A. Complaint generally: The complaint is the initial pleading in a lawsuit, and is filed by the plaintiff.

1. Commences action: The filing of the complaint is deemed to "commence" the action. The date of filing of the complaint is what counts for statute of limitation purposes in federal question suits (though in diversity suits, "commencement" for statute-of-limitations purposes depends on how state law defines commencement.) 

2. Elements of complaint: There are three essential elements that a complaint must have (FRCP 8(a)): 

a. Jurisdiction: A short and plain statement of the grounds upon which the court’s jurisdiction depends; 
b. Statement of the claim: A short and plain statement of the claim showing that the pleader is entitled to relief; and 
c. Relief: A demand for judgment for the relief (e.g., money damages, injunction, etc.) which the pleader seeks. 

B. Specificity: Plaintiff must make a "short and plain statement" of the claim showing that she is entitled to relief. The level of factual detail required is not high – gaps in the facts are usually remedied through discovery. Plaintiff needs to state only the facts, not the legal theory she is relying upon.

C. Special matters: Certain "special matters" must be pleaded with particularity if they are to be raised at trial. 

1. Catalog: The special matters (listed in FRCP 9) include: (1) denial of a party’s legal capacity to sue or be sued; (2) the circumstances giving rise to any allegation of fraud or mistake; (3) any denial of performance or occurrence of a condition precedent; (4) the existence of judgments or official documents on which the pleader plans to rely; (5) material facts of time and place; (6) special damages; and (7) certain aspects of admiralty and maritime jurisdiction. The matters requiring special pleading apply to the answer as well as to the complaint. 

2. Effect of failure to plead: The pleader takes the full risk of failure to plead any special matter. (Example: P brings a diversity claim for breach of contract against D. P has suffered certain unusual consequential damages, but fails to plead these special damages as required by FRCP 9(g). Even if P proves these items at trial, P may not recover these damages, unless the court agrees to specially permit this "variance" between proof and pleadings.)

MOTIONS AGAINST THE COMPLAINT 

Class: Things to do upon Service

1. Default

2. Denial

3. File an Answer/Response

Defaults are relatively rare. The more common issue is for defendants to issue a denial. 12(b)(6) motion says that if every motion is true, there is still no ability to recover. Rule 12(f) - this is disfavored motion, should not be used typically. It is used to exclude scandalous material in the complaint, but the pleadings are usually not seen by the jury in such a case, and this is often a waste of time.
A. Defenses against validity of complaint: Either in the answer, or by separate motion, defendant may attack the validity of the complaint in a number of respects. Rule 12(b) lists the following such defenses: 

1. Lack of jurisdiction over the subject matter; 
2. Lack of jurisdiction over the person; 
3. Improper venue; 
4. Insufficiency of process; 
5. Insufficiency of service of process; 
6. Failure to state a claim upon which relief may be granted; and 
7. Failure to join a necessary party under Rule 19. 

B. 12(b)(6) motion to dismiss for failure to state a claim: Defense (6) above is especially important: if D believes that P’s complaint does not state a legally sufficient claim, he can make a Rule 12(b)(6) motion to dismiss for "failure to state a claim upon which relief can be granted." The motion asserts that on the facts as pleaded by P, no recovery is possible under any legal theory. (Example: If P’s complaint is barred by the statute of limitations, D should move under 12(b)(6) for failure to state a valid claim.)

1. Different motion once D files answer: A Rule 12(b)(6) motion to dismiss is generally made before D files his answer. After D has filed an answer, and the pleadings are complete, D can accomplish the same result by making a Rule 12(c) motion for "judgment on the pleadings."

C. Amendment: If the complaint is dismissed in response to D’s dismissal motion, P will almost always have the opportunity to amend the complaint.  

D. Motion for more definite statement: If the complaint is so "vague or ambiguous that [the defendant] cannot reasonably be required to frame a responsive pleading," D may move for a more definite statement under Rule 12(e). Smith notes this one specifically in syllabus.

E. Motion to strike: If P has included "redundant, immaterial, impertinent or scandalous" material in the complaint, D may move to have this material stricken from the pleading. Rule 12(f).

	Example: Gateway Bottling v. Dad’s Root Beer Co. (1971) the court found that striking material as scandalous can only be allowable when the material is quite obviously false and unrelated to the matter at hand, even if the facts are “unpleasant.” Only when the material is prejudiced to the other party is such a situation allowable. Motions to strike material under Federal Rule 12(f) are viewed with disfavor and are rarely granted.


THE ANSWER 

A. The answer generally: The defendant’s response to the plaintiff’s complaint is called an "answer." In the answer, D states in short and plain terms his defenses to each claim asserted, and admits or denies each count of plaintiff’s complaint. Rule 8(b).

1. Alternative pleading: Defenses, like claims, may be pleaded in the alternative. (Example: In a breach of contract suit brought by P, D can in count 1 of his answer state that no contract ever existed, and in count 2 state that if such a contract did exist, it was breached by P, not D.) 

B. Signed by defendant’s attorney: The answer must be signed by the defendant’s lawyer. As with the complaint, the attorney’s signature constitutes a certificate that the signer has read the pleading, believes it is well founded, and that it is not interposed for delay. Rule 11. 

C. Denials: The defendant may make various kinds of denials of the truth of plaintiff’s allegations.

1. Where not denied: Averments in a complaint, other than those concerning the amount of damages, are "admitted when not denied...in [an answer]." Rule 8(d). 

2. Kinds of denials: There are five kinds of denials in federal practice: 

a. General denial: denies each and every allegation in P’s complaint.
b. Specific denial: denies all of the allegations of a particular paragraph or count of the complaint. 
c. Qualified denial: denial of a particular portion of a particular allegation. 
d. Denial of knowledge or information (DKI): says that he does not have enough knowledge or information sufficient to form a belief as to the truth of P’s complaint (but D must do this in good faith).
e. Denial based on information and belief: D may deny "based on information and belief." By this, D effectively says, "I don’t know for sure, but I reasonably believe that P’s allegation is false." Large corporate defendants often use this kind of denial. 

D. Affirmative defenses: There are certain defenses which must be explicitly pleaded in the answer, if D is to raise them at trial. These are so-called "affirmative defenses." Rule 8(c) lists 19 specific affirmative defenses, of which the most important are contributory negligence, fraud, res judicata, statute of limitations, and illegality. 

E. Counterclaim: In addition to defenses, if D has a claim against P, he may (in all cases) and must (in some cases) plead that claim as a counterclaim. If the counterclaim is one which D is required to plead, it is a compulsory counterclaim. If it is one which D has the option of pleading or not, it is a permissive counterclaim. A counterclaim is compulsory if it "arises out of the transaction or occurrence that is the subject matter of the [plaintiff’s] claim...." Rule 13(a). 

AMENDMENT OF THE PLEADINGS 

1. Pre-Trial - Once as a matter of course (M.O.C.) (15(a))

2. Pre-Trial – With leave of court or written consent of the third party. Generally allowed. (15(a))

3. Trial – Constructive Amendment – you can win a suit based on an issue not raised in the complaint. Opposing party must grant permission. (15(b))

4. Trial – If opposing parties object, courts may allow it if justice requires it. Generally allowed. (15(b))
A. Liberal policy: The Federal Rules are extremely liberal in allowing amendment of the pleadings. The idea is to narrow the issues as much as possible. The idea of the liberal rules is that all issues are aired during the first trial so that the issue is resolved on the merits, and not on who writes the wittier pleading or response.
B. Amendment as of right: A pleading may be amended once as a matter of right (i.e., without leave of court) as follows: 

1. Complaint: The complaint may be amended once at any time before the answer is served. (A motion is not the equivalent of an answer, so the fact that D has made a motion against the complaint does not stop P from amending once as a matter of right.) 

2. Answer: The answer may be amended once within 20 days after D has served it. (If the answer contains a counterclaim, the answer may be amended up until the time P has served her reply.) 

C. Amendment by leave of court: If the above requirements for amendment of right are not met, the pleading may be amended only by leave of court, or by consent of the other side. But leave by the court to amend "shall be freely given when justice so requires." (Rule 15(a).) Normally, the court will deny leave to amend only if amendment would cause actual prejudice to the other party. 

D. Relation back: When a pleading has been amended, the amendment will relate back to the date of the original pleading, if the claim or defenses asserted in the amended pleading "arose out of the conduct, transaction or occurrence set forth or attempted to be set forth in the original pleading." Rule 15(c). This "relation back" doctrine is mainly useful in meeting statutes of limitations that have run between filing of the original complaint and the amendment. 15(c)(3) says that there are three requirements in order for the issue to relate back: (1) must relate back to the claim in the initial complaint (2) new party knew of the suit, and (3) but for a mistake, the new party would have been sued. Thanks to this Rule, the following case would come out differently.

	Example: Zielenski v. Philadelphia Piers - P was injured when the forklift he was operating collided with another forklift. He alleged in a paragraph of his complaint that he was injured due to a collision with a forklift operated by an agent who was acting in the course of his employment with defendant. Defendant's answer contained a general denial of this paragraph, and in fact, an agent of a third party was operating the forklift at the time. However, the trial court ruled that defendant had admitted that the forklift operator was its own agent. Since defendant did not contest plaintiff's injury or the fact of the collision, it should have made a specific denial only as to the agency allegation, and the general denial was thus ineffective. Also, defendant was not permitted to amend its answer to include a more specific denial, since the limitations period as to the third party had already passed.


VARIANCE OF PROOF FROM PLEADINGS 

The Federal Rules allow substantial deviation of the proof at trial from the pleadings, so long as the variance does not seriously prejudice the other side. Rule 15(b). Unless omission of the issue from the pleading was intentional, and was designed to lead the objecting party into wasted preparation, the court will almost certainly allow amendment at trial. Bottom Line: Lack of an issue in the complaint won’t presuppose it from being heard in trial.

V. Discovery and Preparation for Trial
Discovery has three major purposes:

1. Preservation of relevant information that might not be available at trial (aged witness, etc.).

2. Ascertain and isolate those issues that are actually in controversy between the two parties.

3. To find out what testimony and evidence is available on each side of the factual issues.

► In discovery, we want to make sure that the cases are decided based on fact; we do not want one party to have an information advantage. On the other hand, we do not want to reduce the incentive of parties to do their own investigation. There is a balance to be maintained, in order to ensure the most efficient resolution of the case.

	Example: Kelly v. Nationwide Insurance – Concerning sugar in gas tank. D sent P large interrogatory. Court finds that any interrogatory that is submitted must request information that is relevant to an issue in the action, does not seek privileged information, and the information sought must be admissible as evidence.


I. GENERAL PRINCIPLES 

A. Forms of discovery: Discovery under the Federal Rules includes six main types:

1. Automatic disclosure;
2. Depositions, taken from both written and oral questions;
3. Interrogatories addressed to a party;
4. Requests to inspect documents or property;
5. Requests for admission of facts;
6. Requests for physical or mental examination.

II. SCOPE OF DISCOVERY 

A. Scope generally: Rule 26(b), which applies to all forms of discovery, provides that the parties "may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party." So the two principal requirements for discoverability of material are that it is: (1) not privileged; and (2) relevant to some claim or defense in the suit.

FRCP 26(b)(1) says that 

(a) What we are asking for needs to be a matter relevant to the claim or defense of either party is presumptively within the realm of discovery 

(b) that is not privileged 

(c) and reasonably calculated to lead to admissible evidence. (See Grant.)

	Grant v. Huff – Court found that a plaintiff was not entitled to knowledge about the defendant’s income, property holdings, and more to find out his ability to pay, because this was not admissible evidence. The court also held that plaintiff did not have the right to know what witnesses would be called, although she was allowed to know the names of the eyewitnesses.


B. Relevant but inadmissible: To be discoverable, it is not required that the information necessarily be admissible. For example, inadmissible material may be relevant, and thus discoverable, if it: (1) is likely to serve as a lead to admissible evidence; or (2) relates to the identity and whereabouts of any witness who is thought to have discoverable information. 

C. Privilege: Only material which is not privileged may be discovered. 

D. “Work Product Immunity:” Certain immunity from discovery is given to the materials prepared by counsel for trial purposes, and to the opinions of experts that counsel has consulted in trial preparation. This immunity is often referred to as "work-product" immunity.

1. Qualified immunity: "Qualified" immunity is given to documents prepared "in anticipation of litigation" or for trial, by a party or that party’s representative. A party’s "representatives" include his attorney, consultant, insurance company, and anybody working for any of these people (e.g., a private investigator hired by the attorney). 

a. Hardship: The privilege is "qualified" rather than "absolute." This means that the other side might be able to get discovery of the materials, but only by showing "substantial need of the materials in preparation of [the] case" and an inability to obtain the equivalent materials "without undue hardship." Rule 26(b)(3). Example: A car driven by D runs over P. D’s insurance company interviews X, a non-party witness to the accident. The insurer then prepares a transcript of the statement. This transcript was prepared "in anticipation of litigation," so it is protected by the qualified work-product immunity. Therefore, P will be able to obtain discovery of it only if he can show substantial need, and the inability without undue hardship to obtain the substantial equivalent by other means. Since P could conduct his own interview of the witness, the court will probably find that the qualified immunity is not overcome.  

E. Names of witnesses: The "identity and location of persons having knowledge of any discoverable matter" (so-called "occurrence witnesses") are discoverable. Rule 26(b)(1). This means, for instance, that each party must upon request disclose to the other the identity and whereabouts of any eyewitness to the events of the lawsuit. (Example: In an accident case, D’s lawyer and investigator locate all eight people who saw the accident. D must on request furnish this list to P.) 

1. Some disclosure is automatic: If a person has discoverable information that a party plans to use in its case, then that party must automatically disclose the person’s name and address (even without a specific request from the adversary), early on in the litigation. See Rule 26(a)(1)(A). 

G. Discovery concerning experts: 
1. Experts to be called at trial: Where one side expects to call an expert at trial, the other side gets extensive discovery: 

a. Identity: First, a party must automatically (without a request) give the other side a list identifying each expert who will be called at trial. 

b. Report: Second, the party who intends to call an expert at trial must have the expert prepare and sign a report containing, among other things: (i) the expert’s opinions, and the basis for them; (ii) the data considered by the expert; (iii) any exhibits to be used by the expert at trial; (iv) the expert’s qualifications; (v) her compensation, and (vi) the names of all other cases in which she testified as an expert in the preceding 4 years. 

c. Deposition: The expert who will be called at trial must also be made available for deposition by the other side. 

See Rule 26(a)(2)(A); 26(a)(2)(B); 26(b)(4)(C). 

2. Experts retained by counsel, but not to be called at trial: Where an expert has been retained by a party, but will not be called at trial, discovery concerning that expert (her identity, knowledge and opinions) may be discovered only upon a showing of exceptional circumstances making it impractical for the party seeking discovery to obtain the information by other means. Rule 26(b)(4)(B). 

3. Unretained experts not to be called at trial: Where an expert is consulted by a party, but not retained, and not to be called at trial, there is virtually no way the other side can discover the identity or opinions of that expert.

4. Participant experts: A participant expert – one who actually took part in the transactions or occurrences that are part of the subject matter of the lawsuit – is treated like an ordinary witness. (Example: P’s estate sues to compel D, an insurance company, to pay off on a policy covering P’s life. D claims that it was a suicide, based on the results of an autopsy conducted by X, a pathologist. P may depose X, even though X is an expert – because X participated in the events, he is treated like an ordinary witness for purposes of discovery.) 

a. Expert is a party: Similarly, a party who is herself an expert (e.g., a doctor who is a defendant in a malpractice suit) is treated like an ordinary witness for discovery purposes, not like an expert. 

H. Mandatory disclosure: Certain types of disclosure are automatic and mandatory.

1. Automatic pre-discovery disclosure: Under Rule 26(a)(1), a party must, even without a request from the other side, automatically disclose certain things early in the litigation. The most important are: 

a. All witnesses with discoverable information: First, each party must disclose the name, address and phone number of each individual likely to have discoverable information that the party plans to use in its case. Example: P sues D concerning a car accident in which P and D drove cars that collided. D plans to call W, who saw the accident, as a trial witness. Early in the case, D must automatically disclose W’s name and address to P, even without a request from P for this information. (But if D didn’t plan to call W, perhaps because W’s story favors P, then D would not have to disclose W’s name unless P specifically asked for this type of information in discovery.) 

b. Documents: Second, a party must furnish a copy, or else a description by category and location, of all documents and tangible things in that party’s possession, that the party plans to use in its case.

J. Privilege log: If a party is declining to furnish documents or information because of a claim of privilege or work product immunity, the party must make the claim expressly, and must describe the nature of the documents or communications. (Thus the party can’t keep silent about the fact that such a claim is being made or about the nature of the documents/communications as to which it is being made). Rule 26(b)(5). 

K. Duty to supplement: A party who makes a disclosure during discovery now normally has a duty to supplement that response if the party then learns that the disclosed information is incomplete or incorrect. "Duty to supplement" applies to any automatic pre-discovery disclosure (mainly witness names and documents); to any disclosure regarding experts to be called at trial; and to any responses to an interrogatory, a request for production, or request for admission. Rule 26(e)(1); 26(e)(2). Example: P is suing D regarding a car accident in which P was injured. Early in the litigation, P gives D a list of all witnesses to the accident that P knows of, as required by Rule 26(a)(1)(A). If P later learns of another person who saw the accident, P must "supplement" her earlier disclosure by telling D about the new witness. 

III. METHODS OF DISCOVERY 
A. Characteristics: The various forms of discovery (depositions, interrogatories, requests to produce, requests for admission and requests for examination) have several common characteristics: 

1. Extrajudicial: Each of these methods (except requests for physical examination) operates without intervention of the court. Only where one party refuses to comply with the other’s discovery request will the court intervene. 

2. Scope: The scope of discovery is the same for all of these forms: the material sought must be relevant to the subject matter for the suit, and unprivileged. 

3. Signature required: Every request for discovery of each of these types, and any response or objection to discovery, must be signed by the lawyer preparing it. Rule 26(g). 

4. Only parties: Each of these types – except for depositions – may only be addressed to a party. Depositions (whether upon oral or written questions) may be addressed to either a party or to a non-party who possesses relevant information. 

B. Oral depositions: After the beginning of an action, any party may take the oral testimony of any person thought to have information within the scope of discovery. This is known as an oral deposition. Rule 30. 

1. Usable against non-party: Not only parties, but any non-party with relevant information, may be deposed. 

2. Subpoena: If a non-party is to be deposed, then the discovering party can only force the deponent to attend by issuing a subpoena. This subpoena must require the deposition to be held no more than 100 miles from the place where the deponent resides, is employed, or regularly transacts business in person. Rule 45(c)(3)(A)(ii). 

a. No subpoena for party: If a party is to be deposed, a subpoena is not used. Instead, non-compliance with the notice can be followed up by a motion to compel discovery or to impose sanctions under Rule 37. 

3. Request to produce: The person seeking discovery will often also want documents held by the deponent. If the deponent is a party, the discovering party may attach a Rule 34 request to produce to the notice to the party. But if the deponent is a non-party, the discovering party must use a subpoena duces tecum.

4. Limits to ten: Each side is limited to a total of ten depositions, unless the adversary agrees to more or the court issues an order allowing more. Rule 30(a)(2)(A). 

5. Method of recording: The party ordering the deposition can arrange to have it recorded by stenography (court reporter), by audio tape recorder, or by video recorder. Rule 30(b)(2). 

C. Depositions upon written questions: Any party may take the oral responses to written questions, from any person (party or non-party) thought to have discoverable information. Rule 31. This is called a "deposition on written questions." Smith says this is generally not useful

1. Distant non-party witnesses: Depositions on written questions are mainly used for deposing distant non-party witnesses. Such witnesses cannot be served with interrogatories (since these are limited to parties), and cannot be compelled to travel more than 100 miles from their home or business. 

D. Interrogatories to the parties: An interrogatory is a set of written questions to be answered in writing by the person to whom they are addressed. Interrogatories may be addressed only to a party. Rule 33(a). 

1. Limit of 25 questions: Each party is limited to 25 interrogatory questions directed to any other party, unless the parties stipulate otherwise or the court orders otherwise. Rule 33(a). 

E. Requests for admission: One party may serve upon another party a written request for the admission, for the purposes of the pending action only, of the truth of any discoverable matters. Rule 36. This is a "request for admission."
1. Coverage: The statements whose genuineness may be requested include statements or opinions of fact, the application of law to fact, and the genuineness of any documents. (Example: P, in a breach of contract action, may request that D admit that the attached document is a contract signed by both P and D.) 

2. Expenses for failure to admit: If a party fails to admit the truth of any matter requested for admission under Rule 36(a), and the party making the request proves the truth of the matter at trial, the court may then require the party who refused to admit to pay reasonable expenses sustained by the movant in proving the matter. Rule 37(c). (But no expenses may be charged in several situations, including where the party who failed to admit had reasonable grounds to think he might prevail on the issue at trial.) 

3. Effect at trial: If a party makes an admission under Rule 36, the matter is normally conclusively established at trial. (However, the court may grant a motion to withdraw or amend the admission, if this would help the action to be presented on its merits, and would not prejudice the other side.) 

F. Request to produce documents or to inspect land: A party may require any other party to produce documents and things. Rule 34. Thus any papers, photos or objects relevant to the subject matter of the case may be obtained from any other party, but not from a non-party. (Example: P sues D1 and D2 for antitrust and price fixing. P believes that the records of both Ds will show that they set prices in concert. P may require D1 and D2 to produce any documents in their control relating to the setting of prices.) 

1. Only to parties: A request to produce can only be addressed to parties. If documents in the possession of a non-party are desired, a subpoena duces tecum must be used. 

2. Party’s control: A party may be required to produce only those documents or other objects which are in her "possession, custody or control." Rule 34(a). 

G. Physical and mental examination: When the mental or physical condition of a party is in controversy, the court may order the party to submit to a physical or mental examination by a suitably licensed or certified examiner. Rule 35.

	Example: Schlagenhauf v. Holder - D said that they needed several types of examinations, which would require nine doctors. P said that this was unreasonable. The court found that in order for the court to rule on the issue, there was a need to find out about the injuries that are being claimed by P. So, need to submit to this in order to get the goods. There must be data for the court to properly resolve the case.


1. Motion and good cause: Unlike all other forms of discovery, Rule 35 operates only by court order. The discovering party must make a motion upon notice to the party to be examined, and must show good cause why the examination is needed. 

2. Controversy: The physical or mental condition of the party must be in controversy. In other words, it is not enough (as it is for other forms of discovery) that the condition would be somehow relevant. (Example: If P is suing D for medical malpractice arising out of an operation, P’s condition would obviously be in controversy, and D would be entitled to have a physician conduct a physical examination of P. But if P were suing D for breach of contract, and D had some suspicion that P was fabricating the whole incident, a mental examination of P to find evidence of delusional behavior would probably not be found to be supported by good cause, so the court order granting the exam would probably not be made.) 

3. Reports from examiner: The actual medical report produced through a Rule 35 examination is discoverable (in contrast to the usual non-discoverability of experts’ reports). 

a. Who may receive: A person examined (typically the opposing party) may request, from the party causing the exam to be made, a copy of the examiner’s written report. 

b. Other examinations: Once the examined party asks for and receives this report, then the other party is entitled to reports of any other examinations made at the request of the examinee for the same condition. (Example: P sues D for automobile negligence. D causes P to be examined by a doctor retained by D, to measure the extent of P’s injuries. P asks for a copy of the report, and D complies. Now, D is entitled to receive from P copies of any other reports of examinations made of P at P’s request. In other words, by asking D for the report, P is deemed to have waived the physician-patient privilege as to exams conducted at P’s request.)

IV. ORDERS AND SANCTIONS 

A. Two types: Discovery normally proceeds without court intervention. But the court where the action is pending may intercede in two main ways, by issuing orders and by awarding sanctions. The court may order abuse of discovery stopped (a protective order) or may order a recalcitrant party to furnish discovery (order compelling discovery). Sanctions can be awarded for failing to handle discovery properly. 

B. Abuse of discovery: One party sometimes tries to use discovery to harass her adversary. (Example: P requests that D reveal trade secrets, or schedules 10 repetitive depositions of D.) The discoveree may fight back in two ways: (1) by simply objecting to a particular request; or (2) by seeking a Rule 26 protective order.

1. Objection: A party may object to a discovery request the same way a question at trial may be objected to. Typical grounds are that the matter sought is not within the scope of discovery (i.e., not relevant to the subject matter) or that it is privileged. 

a. Form of objection: The form depends on the type of discovery. An objection to an interrogatory question is written down as part of the set of answers. Similarly, an objection to a request to admit is made in writing. An objection to a deposition question, by contrast, is raised as an oral objection by the lawyer representing the deponent or the party opposing the deposition. The deposition then continues, and the objections are later dealt with en masse by the judge. 

2. Protective order: Where more than a few questions are at stake, the party opposing discovery may seek a "protective order." Rule 26(c) allows the judge to make "any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense...." 

Example 1: In a simple automobile negligence case brought under diversity, D schedules P for ten different depositions, and asks substantially the same questions each time. P may seek a protective order in which the judge orders that no further depositions of P may take place at all. The court will probably grant this request. 

Example 2: P sues D for patent infringement, alleging that D’s manufacturing methods violate P’s patents. In a deposition of D’s vice president, P asks the details of D’s secret manufacturing processes. D may seek a protective order preventing P from learning these trade secrets, perhaps on the grounds that P does not need to know these secrets in order to pursue his patent case. 

a. Prohibition of public disclosure: One common type of protective order allows trade secrets or other information to be discovered, but then bars the public disclosure of the information by the discovering litigant. (Example: On the facts of the above example, the judge might allow P to get discovery of D’s trade secrets, but prevent P from disclosing that information to any third party.)

C. Compelling discovery: Conversely, if one party refuses to cooperate in the other’s discovery attempts, the aggrieved party may seek an order compelling discovery under Rule 37(a). 

1. When available: An order to compel discovery may be granted if the discoveree fails to: (1) answer a written or oral deposition question; (2) answer an interrogatory; (3) produce documents, or allow an inspection; (4) designate an officer to answer deposition questions, if the discoveree is a corporation. 

D. Sanctions for failing to furnish discovery: The court may order a number of sanctions against parties who behave unreasonably during discovery. Principally, these sanctions are used against a party who fails to cooperate in the other party’s discovery efforts. This includes financial sanction, or “facts established.” (If D refuses to cooperate even after the court issues an order compelling discovery, then the court may treat as established D’s having manufactured the item.) Contempt, default judgment, more.

V. USE OF DISCOVERY RESULTS AT TRIAL 

Attorneys can use discovery devices to find out information, but they can commonly anticipate using an adversary’s or a witness’s answers at trial as admissions, to refresh a witness’s recollection, or to provide a basis for cross-examination or impeachment. Can also use discovery info (like depos) in place of witnesses if a witness is not available.

A. Use at same trial: The rules for determining whether the fruits of discovery can be introduced at trial vary depending on the type of discovery.

B. Request to produce: The admissibility of documents and reports that were obtained through a Rule 34 request to produce is determined without regard to the fact that these items were obtained through discovery. These documents will thus be admissible unless their contents constitute prejudicial, hearsay, or other inadmissible material.

C. Interrogatories: The interrogatory answer of a party can be used by an adverse party for any purpose. 

1. Not binding: Statements made in interrogatories, like statements made in depositions, are not binding upon the maker – he may contradict them in court. (Obviously the witness’ credibility will suffer, but the witness is not legally bound to the prior statement.)

E. Admissions: Admissions obtained under Rule 36 conclusively establish the matter admitted. 

F. Physical and mental examinations: The results of physical and mental examinations made under Rule 35 are almost always admissible at trial. (Also, remember that if the examined party requests and obtains a report of the examiner, the examinee is held to waive any privilege associated with the report, such as the doctor/patient privilege.)

Civil Procedure Review Session

Things to know:

- Premium on Reasoning

- Cases? Useful short hand.

- Organization issues.

- Burnham noted. Presence issues unresolved.

Personal JD

1st Question: Does the long arm statute authorize the hearing? Yes, go on.

2nd Question: Due process, 14th amendment.



- Minimum Contacts



- Reasonable & Fair Play

Notes Rule 4(k) for federal jurisdiction. This tells us that you can get JD over the defendant if the state would have JD over the defendant. Read carefully all rules that are covered in class. 4(k)(2) says that can’t get any other way, “consistent with constitution.”

Corporations: Don’t worry as much about traditional bases, and spend more time with minimum contacts and more. 

When does defendant have to raise threshold issues? If sued in place think can’t be sued, when do you have to raise such issues? Rule 12 tells about motions to be raised. PJD needs to be raised immediately. SMJ can be raised at any time.

Service/Notice: Reasonably calculated under the circumstances to give notice. In hand is always good enough to defendant or agent. Publication never good enough. 

What if corporation had contacts and in different states? Cause of action time, or time of suit, the basis for claim? The contact that matters is that which existed at time of injury, but this could also mean that the new state would be subject to personal jurisdiction.

Pennoyer: If not opportunity to raise PJD in the first case, can always attack it collaterally. Any time good reason for not participating in first lawsuit, will always have chance to attack it collaterally subsequently. See Des Moines: yo get sued in federal court with no SMJD but don’t raise before verdict. Can’t raise it in other locations, due to the interest in finality. Can be raised on appeal, however.

Associations or Partnerships: need to look at the jurisdiction of individual members.

SMJ: Think of it as a broad category that concerns diversity and supplemental JD. 

Joinder: Assuming that there is JD, how can different parties join arguments?

§1332: Diversity: Everyone on the left side of the “v” has to be complexly diverse from everyone on the right side of the “v.” Domicile: Place that you reside with intent to remain. Mas v. Perry.

§1331: There is federal jurisdiction when there is an issue of federal law. Know the “well pleaded complaint” rule in Mottley. Cause of action must be a federal issue. 

Need to look at this. §1367: Supp. JD: How get case in court even though no right under §1331 & §1332. Can do so, as long as state right claim comes through as an operative fact. (b) says that if only in court due to diversity, only certain claims can come in. 

§1367(b) – remember that drafters were concerned about diversity issues. Need to save supplemental issues. Always comes up in joinder issues. Joinder claims that are inconsistent with JD standard. Be sure to “break this down.” §1367(c) issues. If P sues original D, can sue another by amendment? Yes, or can have a brand new suit.

Venue: Which venue in JD? Need to get “in a category.” You can choose between the categories. Transfer of Venue. Forum non Conveniens. §1441: Any case brought where the federal courts would have original JD can be removed. 

Removal: Mechanism for defendant to get from State court to federal court. 

Joinder Rules: Rule 19. Have basic understanding of these issues. Skipped cases for a reason. Two people have bank account, and one person sues the bank. Bank wants both involved so that the bank doesn’t have to deal with two suits.

P v. D

D v. R

Etc. 

Notes Kroger.

Rule 20 allows you to sue more than one person in the same action when the claims arise from the same action and there is at least one same question of law. 

Rule 18 has no similarity of law requirement. 

13(a) -  

13(b) - 

13(h) – allows you to assert a valid cross calim or counterclaim with a new party. 

13(g) cross claims: claim by one party against another unrelated group.  New claim cannot be unrelated. Generally allowed. Check this.

Pleading:

Discovery: 

Amendment Issues: Rule 13, 15(c) what if want to amend new claim for new party, even when it seems to late to add to the claim. Pretend that claim can be filed as wwas back in the day.

Fall 1996 Exam Review

Federal v. State Court: 

Rule 4 provides that the jurisdictional reach goes as far as the state’s long arm statute. Does long arm statute reach IFK. We don’t know enough about tortuous acts in Cali. To determine what the case may be. 

Determining jurisdiction, could do general v. specific jurisdiction. Need to know the contacts and the cause of action arising out of the claim. Maybe claim is for misuse of trade secrets. 

Discuss related contacts: purposeful availment directly related to the hiring, and physical presence in the state (not good). Depends on the facts of the hiring. Also distribution of product issues, but what is the relationship between Empire and IFK in the role.  Exclusive and takes title are key terms. Might be possible to impute all activities to Empire to IFK.

Stream of commerce issue here. String of cases. IFK aware of location profits are being made. Stream of commerce/plus view. Mere knowledge that it may end up in California not as good. Advertising nationally. Lets assume that this would get to the 

Short on specific jurisdiction. Certainly will be general jurisdiction. 

Physical presence. Depends. Burnham case. Mere service on a corporate agent in a place does not give JD over the corporation as it does in personal JD. 

Service of Process: Seems good, save for the Tickle v. Barton issue. 

Venue: 1391(C) some other rules. Looks good, for the most part.

12(b)(6) issues. What is going on here? This is a Rule 11 question. What is the arguable Rule 11 issue? May be delay tactic or harassment. If not otherwise valid motion, and do that, bad scene.

Second Essay Question

SMJ Issues 

S is in CA

I is from Swe

E (IL, NY, CA) (domiciliary issues, and how we would determine it)

Rule 12, filing a motion to dismiss the complaint, not the parties. This would likely occur between S and E.

Federal question jurisdiction. Complaint still valid? Ds are holding that the issues are governed by the federal law. Is this a valid reason. Well pleaded complaint rule. S tries to make a claim for 

Harmer v. Illisious? 

Looks like there is no SMJ. Should be raised now? If not raise it, and win on merits, the opponent can raise SMJ at any time. 

Second Question: jurisdiction, joinder, amount in controversy, and amendments. Permitted to amend now? IF amendment is proper, ask if properly joined and jurisdiction. Can this be amended now? Depends on whether court and other party agrees. Can’t be done due to discovery. Assume no problem with statute of limitations, so is likely properly joined. 

Related to specific cause of action. Could go either way: arguments for both sides colorable here. Address them, pick a side, and move on. Who cares who wins?

Now assume that this is a valid issue. Amount of controversy problems here. Supplementary jurisdiction over E (1367a), yes, because claim is not prevented by 1367(b). 

1367(a) and 1367(b) interact in a way here. Gibbs and St. Canot. Smith says Canot test is more generous.

Canot Case in SMJ? What’s it say?

Long Arm





Constitution
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