II. A Survey of Civil Action

A. Principle Issues

1. Subject Matter Jurisdiction

2. Personal Jurisdiction

3. Notice – Opportunity to be heard

4. Service of Process

5. Venue

6. Removal

7. Waiver

III. Personal Jurisdiction 

A. the traditional basis for jurisdiction 62-73
1. Pennoyer v. Neff

a. action for personal obligations requires service within the state

b. presence and citizenship is basis for jurisdiction

c. substituted service by publication okay only for in rem

2. Des Moines v. Iowa Homestead

a. can only attack subject matter jurisdiction directly (no collateral)

3. Hess v. Pawloski

a. MA law: when operating car and accepting privileges conferred by commonwealth, implied consent to appointment of agent for service of process  (DMV)

b. interests of residents v. non-residents ( equal footing
B. modern view 73-80
1. International Shoe v. Washington

a. due process requires: minimum contacts so as not to offend traditional notions of fair play and substantial justice
b. satisfaction of due process depends on quality and nature of the activity 

c. continuous and systematic v. casual and isolated

d. here, cause of action is related to the activity

e. service of process on agents to sufficient notice

C. long-Arm statutes 80-91
1. can reach the edges of Due Process or not as far

2. Gray v. American Radiator

a. Gray sues Titan (valve maker) and American (radiator maker)
b. Titan (OH) sells valves to American (?) and claims it didn’t commit tortious act in IL. dismissed claim and x-claim v Titan.

c. injury occurs in the place of the last event (where injury is done)

d. doing vol. of business within a state is not the only way to establish minimum contacts
i. contracts

ii. torts

e. in-state use of defective products in ordinary course of commerce is sufficient contact
3. Green v. Advance Ross Electronics

a. Green, former pres, sued in IL where none of pres activities occurred for breaches of fiduciary duty

b. IL court rules consequences of tortious acts too remote to conclude they occurred in IL

D. applying the modern view 91-105, 111-127
1. due process competes with interests of State, plaintiff

2. McGee v. International Life

a. mail re: life ins. contract was “substantial connection” with CA thru contract
b. CA’s interest in protecting rights of residents to sue for small claims

c. seem to expand PJ so that state boundaries were disappearing

3. Hanson v. Denckla (USSC)
a. no minimal contacts (no business, cause of action, purposeful availment)
b. trust administration thru mail was not comparable to McGee mail activity

c. FL contacts were result of unilateral activity of Donner

d. Hanson ends slide towards limitless PJ

4. Worldwide Volkswagen (OK) 
a. NY state auto dealer and distributor sell car to NY people moving to AZ, accident in OK

b. defendants sought writ of prohibition to retrain District Judge Woodson from exercising im personam jurisdiction

c. minimum contacts test
i. protects defendant

ii. limits state power

d. relevant factors to forum selection

i. defendant’s burden

ii. state’s interest

iii. plaintiff’s interest

iv. efficient resolution

v. social policy

e. absence of minimal contacts

i. no solicitation of business, sales, advertising

ii. no indirectly sought service to OK market

iii. only contact is the isolated auto accident
f. foreseeability is relevant where activities with forum state “such that he should reasonably anticipate being haled into court there.” – purposeful availment
g. consumer’s unilateral act is insufficient constitutional basis for PJ

h. distinguishing from Gray v. American Radiator

i. Seaway was a retailer, not a parts dealer (direct sell to consumer)

ii. Titan knew that product would move

iii. WW Volkswagen sold only to NY retailers

i. Brennan’s dissent proposes minimum contacts on the same level as other relevant factors and evaluation of minimum contacts among parties, forum state, and transaction
5. Burger King (USSC)
a. MI bk franchise, corporate hq in FL

b. contacts resulting from defendant’s actions = purposeful availment

i. long-term relationship created by defendant
ii. use of trademarks and confidential business info

iii. quality and nature of contacts not random, fortuitous, or attenuated
iv. contract with defendant not enough BUT

(a) contract + 20-year relationship + prior negotions
(b) and telephone dealings with Miami meant that Michigan office was not the embodiment of Burger King

c. after minimum contacts established, test for fair play and subst. justice (other relevant factors from WW Volks)

6. Asahi Metal (USSC)

a. Placement of products into stream of products not enough to est. PJ, must have something else (PLUS) (4 justices agree, 4 don’t)
b. must have action of defendant purposefully directed toward the forum
c. awareness that the product will reach forum does not satisfy
d. 4-4-1 on J. O’Connor’s stream of commerce plus theory

e. asahi one step back in production chain from Titan in Gray v. American.
E. general jurisdiction 
1. created for corporations
2. when contacts are sufficient, cause of action does not have to arise out of contacts with forum

3. Perkins v. Benguet (USSC)

a. Philippine corp sued by non-OH in OH, cause of action in Philippines

b. continuous and systematic = General Jurisdiction

c. GM is OH resident, bank acct in OH, meetings in OH

4. Frummer v. Hilton

a. Hilton (London) and Hilton Reservation Service, same owners

b. HRS conducts activities in NY, Hilton subject to gen. jurisdiction in NY

5. Helicopteros Nacionales De Colombia v. Hall

a. cause of action did not arise out of contacts

b. Helicol’s TX contacts

i.  met with TX consortium to make contract
ii. purchased parts and helicopters from TX manufacturer

iii. sent pilots to TX for training

iv. decedents hired in TX by Consorcio/WSH for peru project

c. Helicol’s anti-contacts

i. no office, agent for service of process, employees based there

ii. no records, shareholders
iii. no domiciliaries

d. minimum contacts standard higher for general jurisdiction

F. jurisdiction based on property 150-167
1. Harris v. Balk

a. harris owes balk, balk owes epstien

b. epstien wins suit against balk in MD and attaches harris debt

c. debt follows person for purpose of jurisdiction

2. Shaffer v. Heitner

a. property (shares) within a state is not sufficient for jurisdiction
b. minimum contacts test is required for all kinds of jurisdiction

G. jurisdiction based on presence 167-177
1. Burnham v. Superior Court

a. service while temporarily in-state for unrelated cause of action 

b. above does not deny due process

c. 4-4-1 judgement (1 refrained)

i. 4 – physical presence is always enough

ii. 4 – physical presences might be unfair

H. jurisdiction based on consent 177-181
1. M/S Bremen v. Zapata

a. forum selection clause honored unless enforcement is shown unreasonable

2. Carnival Cruise Lines v. Shute

a. forum selection clause on ticket says litigation in FL, ignored min. contacts test

3. insurance corp of Ireland v. compagnie des bauxites

a. every court has to have jurisdiction to decide on jurisdiction

b. if you show up, you subject yourself to all of the powers that flow from decision
c. if ( doesn’t answer ( defaults, then P will probably raise action where ( has money to enforce the judgment(there is a connection between the money and the claim). ( could claim that the court in case 1 did not have jurisdiction ( ruling is unenforceable ((’s only defense because case 1 is res judicata - has been decided in the merits). BUT, once ( makes a jurisdiction defense in case 1, ( is bound by that decision of the court.

I. personal jurisdiction in federal court 182-185
1. reach of personal jurisdiction in federal court is same as state court
J. challenging personal jurisdiction185-190
1. pre-trial or collateral (if lost in pre-trial)
2. Collateral attack on PJ
a. if you challenge PJ, lose, and default, you can’t collaterally attack later

K. Rule 4

1. 4e – service may be made by any person who is not a party and is at least 18 y.o. 

2. 4d – waiver of service may be made through mail or other means

3. 4h – service on corporat’n made by State laws or to officer, mgr or agent or by appt
4. 4i – service on US by delivering to US attorney for district or US Attorney General

5. 4k – service of process effective to establish personal jurisdiction where served

L. Rule 12
1. 12a ( has 20 days to respond with answer or motion after receiving summons, or 60 days if summons was waived (90 if ( was addressed outside U.S.) (Rule 12(a))

2. 12b – defenses that may be made by motion 

a. SMJ

b. PJ

c. venue

d. insufficiency of process

e. insufficiency of service

f. failure to state a claim 

g. failure to join a party under Rule 19
3. 12 b 6 – no right to recover even though everything plaintiff asserts is true

4. 12 f – motion to strike (disfavored)

5. 12g –when defendant waives right to challenge jurisdiction 
6. 12h – waived if not asserted in first paper
a. lack of personal jurisdiction

b. lack of venue

c. insufficiency of process

d. insufficiency of  service of process

IV. Service of Process
A. opportunity to be heard

1. pre-judgment seizure of property

B. the requirement of reasonable notice 191-202
1. Mullane v. Central Hanover Bank

a. publication is not sufficient notice where names and addresses are available
b. service must be reasonably calculated under circumstances to give actual notice
2. Greene v. Lindsey


a. posting notice on an apartment door (esp re: eviction) not sufficient notice

C. mechanics of providing notice 202-222
1. Maryland State Firemen’s Association v. Chaves

a. service of process according to rules in state where court sits or where service is effected

2. National Equipment Rental v. Szukhent

a. corporation can write service of process agent into contract to ensure litigation in a specific forum (5-4 decision)
D. Rule 5
1. service is made by

a. 5 ways to serve process in federal suits

i. personal delivery
ii. leaving (’s dwelling house or usual place of abode with a person of suitable age and discretion residing therein 
iii. Delivering the papers to an agent appointed by the (
iv. Using local state rules of state where Fed. Ct. sits 
b. If outside state of action ( service based on rules of state where service is to take place (place where ( is actually being served)
2. service on a corporation made on officer or gen agent (4h)
E. Rule 6 – Time
1. by local rules

V. Subject Matter Jurisdiction

A. Diversity Jurisdiction

1. citizenship

a. human – last place where there was a subjective intent to stay indefinitely

b. corporation –state where incorporated and principal place of business

i. nerve center

ii. muscle center

iii. total activity

2. amount in controversy

a. single party may aggregate claims against single defendant

b. multiple plaintiffs may not aggregate claims

3. there is no diversity if any P is a citizen of the same state as any D

4. Mas v. Perry

a. citizenship = domicile = the last place with intent to stay indefinitely
B. US Const Art III

1. section 2 – federal judicial power extends to all cases arising under constitution, laws of US, treaties…

C. 28 USC § 1332

1. diversity of citizenship, amount in controversy ($75K)

a. if co-plaintiffs have indistinct interests in the outcome of suit, can combine $$

2. corporation is a citizen of any state where incorporated AND principal place of business
3. unincorporated association is a citizen of every  member’s state

4. legal representative must be citizen of same state as decedent or infant

5. citizenship determined when action commences

D. Federal Question jurisdiction

1. if federal law created right to sue

2. Louisville & Nashville v. Mottley

a. plaintiff’s complaint must be based on federal law to confer Fed Q
b. Well-Pleaded Complaint rule, court raises Fed Q issue sua sponte
3. Osborn v. Bank of US

a. Bank of US can always be in federal court because there will be a constitutional question lurking in there

E. 28 USC § 1331

1. Fed. courts have original jurisdiction of all civil actions arising under constitution…
2. Well-pleaded complaint – consider only plaintiff’s action to assess fed Q jurisdiction

F. Supplemental Jurisdiction (CNOF CNOF CNOF)
1. United Mine Workers of America v. Gibbs

a. power - state claims attached to a federal claim must arise from the same CNOF
b. discretion - courts don’t have to hear state claim if:

i. jury will be confused

ii. state claims predominate

iii. federal claims are dismissed before trial

2. Owen

a. no supplemental jurisdiction over claims by plaintiffs against non-diverse joined parties
3. Aldinger
a. can’t attach parties to case who would destroy diversity

4. Finley v. US – led to 28 USC § 1367
G. 28 USC § 1367

1. (a) Fed courts have supplemental jurisdiction over all claims related to anchor claim such that they form the same case or controversy. (overrules aldinger and finley)
2. (b) EXCEPT that, in diversity cases, no supplemental jurisdiction over plaintiff’s claims against persons made parties by 

a. Rule 14 (impleader)
b. Rule 19 (compulsory joinder of parties)
c. Rule 20 (permissive joinder of parties)
d. Rule 24 (intervening parties)
e. when claims would destroy diversity
3. if party is brought in by 13h (cross or counter-claim) then there is supp jur over plaintiff’s claim v. party

4. test for supplemental jurisdiction

a. is there an anchor claim?
b. do the claims arise out of the same CNOF?
c. is the additional claim one with independent jurisdiction ( if yes, jurisdiction okay
d. if no independent jurisdiction, is it a diversity suit?

e. if not a diversity suit, jurisdiction okay

f. if it is a diversity suit, does it destroy diversity?

g. if it destroys diversity, go to 1367b to see how parties brought in

5. Fed courts can decline supplemental jurisdiction over a claim if

a. claim raises novel or complex issue of state law

b. claim predominates over original jurisdiction claim

c. district court has dismissed all original jurisdiction claims

d. exceptional circumstances

6. impleader claims against non-diverse third party Ds ok

7. compulsory counter-claims and cross-claims okay

VI. Joinder and jurisdiction
A. where T/O matters

1. Joinder of parties - Rule 20, Rule 13h

2. Cross-claims - Rule 13g

3. Compulsory Counter-claim – Rule 13a

4. Impleader – Rule 14
B. claims, counterclaims

1. Harris v. Avery

a. plaintiff may unite causes of action where they arise out of the same transaction

2. US v. Heyward-Robinson

a. counter-claims arising out of same transaction and occurrence which is subject matter are compulsory

b. subcontracts paid for in same check

c. same insurance policy covered both contracts

3. lasa per l’industria del marmot… 

a. cross-claim must arise out of same transaction and occurence

4. Great Lakes Rubber v. Herbert Cooper

a. counterclaim is compulsory where separate trials would involve duplication of time and effort

5. Rule 13 counterclaims and crossclaims

a. a – compulsory counterclaims arising out of same t/o that is subject matter of opposing claim

b. b – permissive counterclaims are not arising out of same t/o

c. g – crossclaim out of same t/o is permitted

d. joined parties may be made parties to counter and crossclaims

e. T and O tests

i. issues of fact and law largely the same?

ii. would res judicata bar subsequent suit?

iii. will the same evidence support/refute original and counterclaim?

iv. is there a logical relation between the original and counterclaim?

6. Rule 18 joinder of claims

a. parties may join claims against a party in one suit
7. does failure to raise compulsory counterclaim in fed court keep you from going to state court with it?

C. permissive joinder of parties and impleader

1. Ryder v. Jefferson Hotel

a. if tortious act suffered by 2+ persons must be severed and tried separately

2. Tanbro Fabrics Corp v. Beaunit Mills

3. Jeub v. BG Foods

a. impleader permitted for indemnification

4. Rule 14 Third Parties
a. within 10 days after filing answer, defendant may serve third party defendant; after 10 days, must obtain leave

b. plaintiff can bring in third party if counter-claim  is asserted

5. Rule 20 Permissive Joinder of Parties
a. anyone may join action as plaintiffs if they:

i. assert right to relief jointly

ii. arising out of same t/o

b. anyone may join action as defendants if

i. action is asserted against them jointly or

ii. arising out of same t/o

c. court can order separate trials

6. Rule 21

a. misjoinder of parties is not ground for dismissal (court can drop/add parties)

7. Rule 42

a. court may consolidate or separate trials

D. compulsory joinder of persons 

1. Rule 19 (may be raised any time before or during trial)
a. persons joined if feasible (if they do not destroy subject matter jurisdiction)

i. absence prohibits complete relief for existing parties

ii. person claims interest to subject of action and

(a) absence impedes ability to protect interest of absent party
(b) absence leaves other parties at risk of incurring multiple liability

b. if above cannot be joined, court must determine indispensability

i. absence might make judgment prejudicial

ii. can prejudice be avoided by protective provisions

iii. will judgement be adequate

iv. will plaintiff have remedy if case is dismissed

2. Bank of California v. Superior Court

a. necessary parties are required for complete justice

b. indispensable parties are those without whom the court cannot proceed

3. Provident Tradesmens Bank v. Patterson

a. if there are indispensable parties who can’t feasibly be joined, should dismiss case
4. Compulsory joinder test

a. is there a necessary party?

b. is joinder feasible?

c. is the party indispensable?

VII. Removal and Venue  321-332, 333-338
A. Removal (case must be removed within one year of filing)
1. 28 USC § 1441-1447

a. 1441 
i. b – claim with original federal question jurisdiction is removable by defendant
ii. c – otherwise non-removable claims attached to federal question claims are removable but only if they are separate and independent
iii. in a diversity suit, case is only removable if defendant is from out of state

iv. d – claim against foreign state is removable

v. e – removed case still heard if State court had no jurisdiction

b. 1442
i. claims against US or officers are removable
ii. alien’s claim against civil officer who is non-resident of state is removable

c. 1443 – civil rights cases removable
d. 1445 non-removable actions
i. claims against railroad…

ii. workmen’s comp

iii. violence against women act

e. 1446 procedure for removal
i. notice of removal filed and signed within 30 days of receipt of pleading

f. 1447

i. motion to remand for reasons other than SMJ must be filed within 30 days

ii. order to remand is not reviewable under appeals unless it’s a 1443 removal

iii. if, after removal, plaintiff seeks to join parties who would destroy diversity, court may deny, permit, or remand to State court

2. Shamrock Oil v. Sheets

3. Borough of West Mifflin v. Lancaster

B. Challenging federal subject matter jurisdiction

1. can challenge smj at any time while the case is alive

2. collateral attack not allowed
C. venue and change of venue

1. 1391  

a. venue is okay where:

i. if defendants are from same state, where any defendant resides
ii. where substantial part of events or omissions occurred or property is situated

iii. if the first two are not possible, 

(a) in a diversity case: district where any defendant is subject to personal jurisdiction when action is commenced

(b) not in a diversity case: district where defendant may be found

b. c - corporations reside where they are subject to personal jurisdiction at time of action

c. d – alien may be sued in any district

d. e - where US or its agent is a defendant, first two venue choices from above or where plaintiff resides

e. f – civil action against a foreign state

2. 1404 – district court may transfer to another district where action could have been brought
3. 1406
a. court my dismiss or transfer case if wrong venue

b. if no timely objection to venue, jurisdiction remains
4. Hoffman v. Blaski

a. transfer of venue only to court where plaintiff could have originally brought case

D. forum non conveniens

1. Piper aircraft v. reyno

a. Scottish plane crashes in Scotland killing Scottish residents

b. American interest in accident not sufficient to justify commitment of resources
i. witnesses, evidence, other suits in scotland

ii. choice of law analysis complicated
c. if alternative forum cannot afford (approximate) relief, no transfer

VIII. Pleading
A. The Complaint

1. Rule 7  

a. pleading, answer, and reply for counterclaims. answer to a cross-claim, third-party complaint

b. motions signed (in accordance with Rule 11)

c. no demurrers, pleas, etc

2. Rule 8

a. claims for relief should contain short and plain statement of grounds, entitlement, and demand for judgement

b. denials short and plain. admit, deny, dunno. “I don’t know” is a form of  denial

c. affirmative defense

d. failure to deny is effective admission

e. pleading shall  be simple, concise, direct. no forms needed.

3. Rule 9  Pleading special matters – specific pleadings needed for:
a. capacity

b. fraud, mistake, condition of mind

c. denial of performance or occurrence

d. special damages
4. 12e

a. motion for more definite statement (must be answered within 10 days)

5. dioguardi

a. “…plaintiff now comes to us with increased volubility, if not clarity.”

b. complaint = a short and plain statement of claim showing a right to relief

6. Garcia v. Hilton Hotels

a. complaint viewed in its most favorable light should not be dismissed if plaintiff can make a case
7. Ziervogel v. royal packing

a. special damages must be specifically pleaded in the complaint

B. The Answer; amendments to the pleadings

1. answer = admission, denial, or pleading of insufficient information

2. Zielinski v. Philadelphia Piers

a. inaccurate statements in answer ( at trial, can’t deny statements

3. Ingraham v. United States

a. stat. cap on damages is an affirmative defense that  must be raised in pleadings

4. Rule 15 Amendments
a. amendments to pleading okay:

i. before response, may amend once

ii. before trial is set, if there is no response, may amend any time within 20 days of answer
iii. any time with by leave of court

iv. response due within original response time or 10 days after amendment (longer)

b. amendments to conform to evidence okay:

i. like amendments to pleadings

c. relation back

i. claim or defense arose out of conduct, transaction, occurrence from orig. plead

ii. changing party name due to mistake (case?)

d. supplemental pleadings?

5. Moore v. Moore

a. post-trial amendments to pleadings to reflect actual litigation ok
6. Beeck v. Aquaslide

a. amendments to pleadings without prejudice ok

7. Worthington v. Wilson

a. amendment to name an “unknown” defendant does not relate back to original filing (statue of limitation applies)
C. Integrity in pleading

1. Rule 11

a. all papers must be signed and nonfrivolous – truthful and accurate pleading
b. revised 1983 to have more teeth
c. revised 1993

i. legal arguments must have basis in law

ii. factual arguments likely to have support in evidence

iii. sanctions to discretion of trial judge

2. Hadges v. Yonkers Racing Corp

a. Must give adequate notice to those charged with Rule 11

b. 21 day safe harbor
IX. Preparing for Trial

A. The scope of discovery

1. Rule 26b
a. (1) parties may discover any materials relevant to claim or defense

i. court may order discovery of any matter relevant to the subject matter

ii. relevant info need not be admissible in trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence

b. (2) limitations on discovery
i. seeking party can obtain info

ii. if burden outweighs benefit…

2. Rule 26c  privacy during discovery
a. parties must try to work out discovery conflicts

b. the party must state reason for privacy

c. up to court’s discretion
3. Kelly v. Nationwide Mut. Ins. Co.

a. interrogatories relevant to issue in action are proper
b. doesn’t seek privileged info

c. info sought would be admissible as evidence

4. Grant v. Huff

a. not allowed to ask how much $ defendant has in compensatory suit

b. useful but not relevant

5. Renshaw v. Ravert

a. in punitive suite, it’s okay to ask how much $ defendant has (to be punitive)

6. Lindberger v. General Motors

a.  discovery information need not be admissible as evidence at trial

7. Seattle Times v. Rhinehart

a. order not to publish discovery information does not violate first amend.

B. The mechanics of discovery
1. Rule 26a – mandatory disclosures required within 14 days after Rule 26 f conference
a. names, telephone numbers, addresses of people
b. copy or description of all documents and tangible things

c. computation of damages
d. insurance agreements

e. EXEMPT from initial disclosure

i. 26 (a) (1) (e)
f. (2) expert witness opinions

g. witness names numbers addresses

2. Rule 27 depositions before trial, pending appeal, court’s power is not limited to extend testimony

3. Rule 28 depositions before officer or by treaty in foreign country. no depositions by interested parties

4. Rule 45 can move to quash subpoenas that are unfair burden
5. Rule 26e duty to supplement

6. Rule 32 deposition can be used when

a. impeaching other deponent

b. witness who can’t testify

7. Rule 35 physical and mental examinations

a. court may order examinations on motion for good cause

b. requires factual, evidentiary basis for examination
c. if you ask for report, you have doc/patient privileges with regard to this action

8. Rule 36 requests for admission
a. requests for admission admitted unless response within 30 days (court can extend or shorten time)
9. Rule 30 - oral depositions

a. coaching of witness is not permissible

b. all parties have right to be at depositions

c. must answer questions unless it’s privileged 

d. limit of 10 depositions per case

10. Rule 31 – written depositions

a. questions, cross-questions, re-direct questions

b. no flexibility of response
c. less expensive than oral

11. Rule 33 Interrogatories

a. between parties only for baseline factual data

b. 25-question limit, subparts can count as separate questions

12. Rule 34

a. can get documents from non-parties

b. can be in support of claims of any party

13. Comas v. United Telephone Co of Kansas

a. parties may agree to produce documents without discovery requests

14. Less v. Taber Instrument Corp

a. deposition of a nonparty corporation should be taken at principle place of bus.

15. Hart v. Wolff

a. prima facie case of control of requested records needed to justify discovery order

16. Schlagenhauf v. Holder

a. move for medical examination must show that condition is in controversy
17. Richmond v. Brooks

a. part can submit deposition as substantive proof if unavailable to testify at trial

18. Use at trial okay

a. admissions

b. interrogatories

c. deposition transcript 

i. to impeach a witness

ii. of opposing party

iii. in lieu of calling unavailable witness

C. Special problems in discovery; work product, privilege, and experts

1. Rule 26 b
a. 3 - work-product rule protects documents prepared in anticipation of litigation (Hickman)
b. 4 – parties may depose experts whose opinions my be presented at trial
i. expert not expected to be called as a witness can’t be deposed except medical examiner

c. 5 – work-product privileged documents must be described (?)
2. Hickman v. Taylor (sunk tugboat) (codified by 26 b 3)
a. material obtained by counsel in preparation for litigation is work-product

3. Upjohn v. US

a. communications btwn corporate attorneys and non-managerial employees is protected by attorney-client privilege

b. work-product rule protects notes and records above witnesses

c. Perry v. WS Darley

i. no need to expose names of experts not called as witnesses at trial

D. The duty to cooperate in an adversarial system

a. Rule 26f

i. conference to plan discovery 

b. Rule 26g

i. mandatory signed discovery documents

(a) all initial discovery docs (a)(1) and witness information (a)(3)

c. Rule 37

i. party can make motion for order compelling discovery; if granted, party necessitating motion

ii. sanctions

From someone else’s Outline

Analyzing State-Court Personal Jurisdiction Problems

1)  Was ( present in the forum state for service of process?      




if, yes  (  personal jurisdiction is valid (Burnham v. Sup. 






   Ct. - this is true no matter how briefly ( was in 






    state, and regardless of purpose for being there).  

                                          (  If, no…

2)  Does the forum state’s long-arm statute provide for jurisdiction over ( (Fed. Rule 4(k))?  


if, no (  forum state cannot exercise personal jurisdiction 
over (

( If, yes…

3)  Is any of the following true?

a)  ( is domiciled in the forum state (residence and intent to stay);

b)  ( has consented to be sued in forum state;

c)  ( owns property in state

d)  ( regularly transacts business in forum state



if, yes  ( 
personal jurisdiction is valid


( If, no…

4)  Are at least some of (’s contacts with the forum state voluntary?




if, no (  
( lacks minimum contacts with the forum, and 



       
the forum therefore can’t exercise personal 




jurisdiction over him (Hanson v. Denkla - ( must 



have “purposely availed itself of the privilege of 




conducting activities within the forum state…”).



( If, yes…

5)  Does the cause of action arise out of or relate to (’s contacts with the forum state?




if, no (
Are (’s contacts with the forum state “systematic 



and continuous”?





  
if, no (  Contacts will be deemed not 






“minimum” and thus not 





              sufficient for jurisdiction 






(Perkins v. Benguet - greater 






contacts are required where the 






claim does not relate to (’s in-






state activities; the contacts must 






be “systematic and continuous.”)





if, yes (



( If,  yes…                                                (


6)  Are (’s contacts with the forum state sufficiently great that they should be deemed “minimum    

       contacts”? (i.e., could ( reasonably have anticipated being forced to litigate in forum state?)






if, no (
( lacks minimum contacts with the forum, and the  





forum therefore can’t exercise personal 







jurisdiction, over him.




( If, yes…

7)  Is jurisdiction “reasonable,” i.e. does it comport with “traditional notions of fair play”?    Considerations include: (1) burden on (, (2) forum State’s interest,  (3) P’s interest, (4) system of Justice, (5) impact on substantive law. (Asahi v. Sup. Ct. - in rare cases it can be unfair to make ( defend, even though he has minimum contacts with the forum state)





If, no ( Even though ( has minimum contacts with the 






forum state, due process prevents the exercise of 






personal jurisdiction over him.




( If, yes…

        (The court may constitutionally exercise personal jurisdiction over (.
