Fed. R. Civ. P.


CIVIL PROCEDURE OUTLINE

I. PLEADINGS – RULES GENERALLY

a. Federal Rule 1 

i. The federal rules of civil procedure govern procedure in the USA district courts for civil matters.  Administered to secure just, speedy, and inexpensive proceedings.

b. Federal Rule 2 

i. Civil action is the only form of action.

II. COMPLAINT AND ANSWER

a. Federal Rule 3

i. A civil action is commenced by filing a complaint.

b. Federal Rule 7

i. 7(a) – there shall be a complaint and answer, others if necessary.

ii. 7(b) – motion must be in writing (unless during trial).

iii. 7(c) – demurrers, pleas, exceptions abolished.

c. Federal Rule 8

i. 8(a) – A pleading must set forth a claim for relief including a short, plain statement of the jurisdiction, the claim, and a demand for relief (3 things you must plead in a complaint)

1. The complaint will be dismissed if no relief can be granted.

2. The relief can be either/or on the remedy – you have to ask for one but it can be decided later 

3. Jurisdictional statement only required for federal courts (state courts have general jurisdiction)

ii. 8(b) – State your defenses to each claim asserted (admit, deny, or lack the knowledge to answer).  You can only admit to part of a claim.

iii. 8(c) – You must set forth all of your affirmative defenses.  19 listed though the list is not exhaustive.  

iv. 8(d) – If you do not deny the item in your responsive pleading you effective admit to it.

v. 8(e) – pleading to be concise and direct; consistency.

vi. 8(f) – construction of pleadings.

d. Federal Rule 10

i. 10(a) – Every pleadings must have a caption.

ii. 10(b) – Numbered paragraphs.

iii. 10(c) – adoption of reference; exhibits.

e. Federal Rule 84

i. Forms.

f. Federal Rule 9

i. 9(a) – Only show the capacity of a party to sue or be sued in relation to jurisdiction of the court and nothing more.  

ii. 9(b) – Fraud and mistake must be stated with particularity.  Condition of the mind will be stated generally.

iii. 9(c) – conditions present.

iv. 9(d) – official document.

v. 9(e) – judgment.

vi. 9(f) – time and place.

vii. 9(g) – special damages must be specifically stated.

viii. 9(h) – admiralty/maritime.

g. Federal Rule 54(c)

i. Demand for judgment – a judgment by default shall not be different in kind from or exceed in amount that in the demand for judgment.  Otherwise you can get more than what you asked for.

h. Federal Rule 12
i. 12(a) – when to file after being served for different types of documents.

1. May file a pre-answer motion or an answer; if you file a pre-answer motion your obligation to file your answer is postponed until the motion is decided

ii. 12(b)  – defenses that can be made in the responsive pleading or by motion:

1. lack of jurisdiction over the subject matter

2. lack of jurisdiction over the person

3. improper venue

4. insufficiency or process

5. insufficiency of service of process

6. failure to state a claim upon which relief can be granted

a. This relates to the law (you assume everything said by the plaintiff is true)

7. failure to join a party under Rule 19

iii. 12(c) – Motions can be made after the pleadings are closed and as long as they do not delay the trial

iv. 12(d) – preliminary hearings will take place before the trial (unless the court orders differently) to determine the outcome of any12(b) defenses 

v. 12(e) – if a pleading it so vague or ambiguous that a party cannot reasonably be required to answer it then a motion for a more definitely statement can happen

vi. 12(f) – the court may strike from any pleading insufficient defenses or any redundant, immaterial, impertinent or scandalous material

vii. 12(g) – consolidation of defenses in motion.

viii. 12(h) – waiver or preservation of certain defenses

1. defense of lack or jurisdiction over the person, improper venue, insufficiency of process, or insufficiency of service of process is waived if omitted from the first motion or responsive pleading

a. If you miss asserting one of these claims you do have 20 days to amend (after that they are lost forever) – Rule 15.  

2. defense of failure to state claim upon which relief can be granted, failure to join a party, and an objection of failure to state a legal defense to a claim may be made in any pleading, motion, or trial

3. whenever it seems the courts lacks jurisdiction over the subject matter the case will be dismissed

i. Federal Rule 15

i. 15(a) – Amendments

1. Once at any time before a responsive pleading is served or if the pleading is one to which no responsive pleading is permitted and the action has not been placed on the trial calendar it can amend within 20 days of service

2. Otherwise by leave of court – freely given

3. Answer within the time remaining time of the original pleading or within 10 days of service of the amended pleading (whichever is longer)

ii. 15(b) – when issues not raised by the pleadings are tried by express or implied consent they shall be treated as if they were raised in the pleadings

iii. 15(c) – an amendment of a pleading relates back to the date of the original pleading when:

1. permitted by the law that provides the statute of limitations

2. the claim or defense in the amended pleading arose out of the original pleading

3. the amendment changes the party or its name that the claim is asserted against (see more provisions if necessary)

iv. 15(d) – supplemental pleadings can be filed upon a motion of the court when something happens since the date of the original pleading that is relevant

j. Federal Rule 11

i. 11(a) – Attorney signature required.

ii. 11(b) – attorney certifies that to the best of his knowledge, information, and belief formed after an inquiry reasonable under the circumstances that the pleading

1. is not for harassment or to cause unnecessary delay or cost

2. warranted by existing law or a nonfrivolous new or modified argument

3. allegations have evidentiary support or should w/discovery

4. denials are factually warranted or you have a lack of info

iii. 11(c) –  if the above is violated sanctions can be made on attorneys, law firms, or other parties (see for more info)

1. From class you have 3 weeks to voluntarily withdraw the false document, if they don’t you file something w/the court, you can recover attorney’s fees associated w/this.

iv. Rule 11 does not apply to disclosures and discovery requests, responses, objections, and motions (Rules 26-37 govern them)

III. COMPLAINT CASES

a. Capron v. Van Noorden – Complainant v. alleged trespasser

i. Holding:  If no actual diversity of citizenship exists between the parties, then the federal court has no power to hear the case.

ii. Rule:  Diversity jurisdiction (subject matter)

b. Dioguardi v. Durning – Immigrant distributor of tonics v. Port authority

i. Holding:  You must contain enough information in the complaint so that if those facts were true and any reasonable inferences from those facts were found to be true that you would be entitled to a remedy.  Stating a claim is alleging sufficient information so that the defendant is apprised of the complaint against him, assumed to be true, making the complaint sufficient.  

ii. Rule 8

c. Garcia v. Hilton Hotels – Former Hilton employee accused of pimping/prostitution v. his employer

i. Holding:  There is not enough information in the complaint to proceed, but there is enough to avoid dismissal, so a motion for a more definite statement is needed (defamation cases are not always so obvious – we need the actual words, etc. to state a claim).   

ii. Rule 8, Rule 12(e)

d. Denny v. Carey - A purchaser of a security v. accounting firm for the corporation of stock the plaintiff purchased

i. There is enough particularity to allege fraud according to Rule 9(b); defendant has enough information to frame an answer to the case and therefore the motion to dismiss is denied.

ii. Rule 9(b)

e. Ziervogel v. Royal Packing Co. – Car driver v. Employer of truck driver who hit the plaintiff

i. Holding:  Blood pressure and sore shoulders are “special damages” which if unpled cannot be offered in evidence in trial.

ii. Rule 9(g)

f. Swierkiewicz v. Sorema – Employee fired because of his national origin v. his employer

i. Employment discrimination cases cannot be held to a higher standard of items to be pled – in violation of Rule 8(a)(2).

ii. Rule 8(a)(2)

g. Bail v. Cunningham Brothers - Bail sued for damages and received them in the lower court in access of what they originally asked for

i. Relevant is that the extra fees stand; however the court also holds that the district court erred in not allowing the complaint to be amended at trial but it cannot be done after trial (in relation to the extra fees the jury awarded).

ii. Rule 54(c)

h. American Nurses’ Association v. Illinois – class action of nurses claiming sex discrimination (wages) v. state

i. A complaint can still state a claim even if it does not set forth a complete and convincing picture of the wrongdoing.

ii. Rule 8(a), Rule 54(c)

IV. ANSWER CASES

a. Zielinski v. Philadelphia Piers, Inc. – Injured fork lift driver v. Company/Employer assumed to own the fork lift that injured plaintiff

i. In order to avoid taking away the right of action of plaintiff, if providing a general denial answer, instead of a specific denial, you can be held for damages even if they were not yours.  

1. You cannot rely on general denials.  Admit what you need to admit, deny what you need to deny, use all affirmative defenses – there is no penalty for pleading the defense but there is if you do not plead it.

ii. Rule 8

b. Ingraham v. United States - 3 Texans injured by negligence v. the USA as representative of the government physicians who injured

i. The government cannot use the statutory limitation of liability as part of the residuary clause (TX Malpractice limitation) on appeal because it is an affirmative defense and needed to be brought up in the prior proceedings (must be timely to constitute a waiver).

ii. Rule 8c

c. Moore v. Moore – Husband seeking custody v. estranged wife

i. When there is no implied consent that aspect of the case cannot be upheld (here a separate maintenance fee though all the other aspects could were agreed to by implied consent).

ii. Rule 15(b)

d. Beeck v. Aquaslide ‘n’ Dive Corp. - Injured swimmer v. company who manufactured the slide

i. Because there was no bad faith on the basis of the defendant, even though the statute of limitations ran out and plaintiff can no longer bring suit, it was plaintiff’s responsibility to sue the proper party.

ii. Rule 15(c)(3)

e. Worthington v. Wilson - Worthington arrested w/an injured arm v. 2 cops who injured it worse when cuffing him

i. Because there was no mistake, as required by Rule 15(c)(3), he just did not know the proper names of the police officer the claim does not relate back and therefore the statute of limitations to file his claim has run out.  Note that this is under federal law.

ii. Rule 15(c)(3)

f. Surowitz v. Hilton Hotels Corp. - defrauded stockholders as represented by non-English speaker v. officers and directors who cheated the company

i. In cases where grave charges of fraud are shown to be based on reasonable beliefs and a careful investigation, Rule 23 (and any other Federal Rules) should not compel courts to summarily dismiss without hearing the argument.

ii. Rule 11

g. Hadges v. Yonkers Racing Corp. - Jockey who can’t get hired v. one of several racing companies who won’t hire him on the basis of his suspensions

i. Hadges’ sanction overturned because he didn’t have a 21-day safe harbor to withdraw his affidavit (if he had been granted this harbor there would have been very good reason to sanction him)

ii. Kunstler’s sanction reversed because there also wasn’t a 21-day period and that his reliance on his client’s statement was reasonable in the circumstances so it was an adequate investigation (lawyer entitled to rely on client representations but if there was an easy way to figure out whether or not client had run a horse or not then Kunstler would have had that obligation)

iii. Rule 11

V. 
PERONSAL JURISDICTION – GENERALLY 

a. Federal courts are limited to the jurisdiction of 9 items under Article III, Section 2 of the Constitution; State courts have more power.

b. Direct Attack:  defendant who has been served w/process in the initial action, he appears, says you have no jurisdiction over me and tries to abort the lawsuit

c. Collateral Attack:  plaintiff sued defendant, defendant defaulted because he never appeared/responded, plaintiff takes the default judgment to some other state or court to get the judgment enforced and collects; if the defendant now appears to question jurisdiction of the first lawsuit then we have a collateral attack

d. Between 1790 and Pennoyer v. Neff states adopted their own rules as to when a sister state’s judgment was valid; throughout this period most state and federal courts looked to international law to see when a sister state’s judgment was valid

i. Person or property (but only for the property value) within its borders

e. In personum (jurisdiction over the person for judgment in any amount – must be served if the person is within the state or if he is domiciled in that state even if he is not currently in the state)

i. presence (person) – wherever you are you’re subject to suit

ii. citizenship; domicile – means presence in a forum with an intent to remain/reside in that forum indefinitely (don’t lose your old domicile until you establish a new one)

1. natural persons = domicile

2. corporation = place of incorporation

iii. consent – if you enter into a contract w/someone and the person wants to be sure that you can be sued within a certain jurisdiction

1. credit card fine print, for example, can bind you to another forum for suit because you entered into that contract

2. also if you appear in the forum to contest jurisdiction and don’t play by the rules (Ireland)

3. Rule 12g – raise certain defenses to a complaint must be done at the right time

f. In rem – presence of property (property has to be within the state)

i. divorce (a marriage was a kind of property existing wherever a spouse is) – alimony, child custody, etc. could not because it requires in personum jurisdiction

g. General jurisdiction – unrelated contacts between the defendant and the forum to the suit, but that are substantial enough to allow for jurisdiction (a large company for example)

h. Specific jurisdiction – contacts related to the suit between the defendant and the forum, allowing for jurisdiction (could only be one contact then but if so relevant to the case it will satisfy the requirement)

i. Long-arm statutes usually do two things:  

i. Determine on what circumstances nonresidents can be sued within the state.

ii. Determine how you would serve process on the nonresident to be considered as being served in the particular state.

j. There are always two issues when a state court attempts to have jurisdiction over a nonresident:

i. Does the state longarm issue allow it for the facts of the case?  If it doesn’t you never even get to the due process federal issue.  

ii. If it does or might qualify then you look at the minimum contacts to see if it would violate due process?

k. Attachment jurisdiction – jurisdiction based upon the presence of property in the forum that is unrelated to the lawsuit (Schaftner v. Heitner is an example – owning stock in a company had nothing to do w/the charges against them, property was unrelated to the lawsuit)

l. Quasi in rem jurisdiction – concerns not title to a property but an interest in the property (mortgager collecting on a debt owed), mortgager doesn’t claim the title but an interest related to the property itself; jurisdiction over a person but based on that person’s interest in the property located within the court’s territory

m. In rem jurisdiction – an action to establish title to property and in admiralty against a boat (not many cases are actual true in rem jurisdiction); also if something is to be confiscated and sold (who owns them – did the govt. gain title and if so can they sell it)

i. Quiet title – sue everyone in the whole world and if someone claims to own the land then they can come get it but if they don’t then it’s mine

VI. PERSONAL JURISDICTION – CASES (STATE ISSUES)

a. Pennoyer v. Neff – Occupier of defendant’s land (obtained from Mitchell after public auction) v. non-resident debtor who lost his property in a default judgment over attorney’s fees to Mitchell

i. SUPREME COURT CASE, 1877

ii. Question was whether the Supreme Court had the power to make this decision over the states – requiring all state courts to adopt the person or property jurisdiction rule (state law being decided for the first time federally)

iii. Neff v. Pennoyer depends on one thing – was the default judgment rendered w/proper jurisdiction over Neff?  If so then it was proper for Pennoyer to come into possession of the land.  If it did not have proper jurisdiction over Neff then all the other actions are cancelled and Neff gets his land back.

iv. The court decides for Neff on the grounds that it was unlikely that Neff would know the lawsuit commenced by publication and should have instead been commenced by seizing the land in question because property owners are continuously in control of their property.  

1. Note that seizing the land in reality would not have let Neff know about the lawsuit but that was the idea – you’re responsible for checking up on your land.

2. After the lawsuit it is understood that the basis was the 14th amendment/due process but this amendment was not even created until post-Pennoyer.

v. HOLDING:  A state may exercise personal jurisdiction over a defendant in two ways:

1. In personam jurisdiction – service on the person within the state (can get a judgment in any amount)

2. In rem jurisdiction – attach the property within a state at the beginning of the lawsuit (can only recover what the property is worth)

a. The U.S. Supreme Court can determine when a state court has jurisdiction and when it does not

b. Interstate federalism, state v. state power – Pennoyer articulates the theory that when states only assert jurisdiction over the persons or property within its borders interstate harmony ensues

b. HARRIS V. BULK – Debtor to Balk v. debtor to Epstein, a MD resident

i. SUPREME COURT CASE, 1905

1. HOLDING:  Debt exists wherever the debtor is – a debtor can be attached just like property because the debt goes wherever the debtor goes.

c. HESS V. POWLOSKI - Injured in-state MA driver v. out of state PA driver involved in accident w/in-state driver

i. SUPREME COURT CASE, 1927

ii. MA allowed you to drive on their roads but if something happened service of process sent to an MA government official for the out of state driver – implied consent (you did not specifically agree to it but you’re held to it).

1. We understand this now, but then the standard was that  you could only be sued where you or your property is

iii. Argument is that it’s fair to make PA person subject to suit in MA; the problem is that P. v. N. was based on state v. state power and not what is best for plaintiffs

iv. HOLDING:  Nonresidents must actually receive notice of the service and a copy of the process – it would be discrimination otherwise – but this can be done by serving the registrar as the non-resident’s agent.

1. This only applies to car accidents/collisions 

d. INTERNATIONAL SHOE V. WASHINGTON –  Delaware Corp. (w/ principal place of business in St. Louis, Missouri) and 11-13 of salesman in Washington v. State of Washington wanting $ for its unemployment compensation fund since Intl. Shoe does business in WA

i. SUPREME COURT CASE, 1945

ii. Not sufficient that a company just solicit business to establish jurisdiction, something was needed beyond this

1. solicitation plus something

iii. HOLDING:  In order for a state to establish jurisdiction over a nonresident, there must be minimum contacts between the defendant and the forum such that the exercise of jurisdiction does not offend traditional notions of fair play and substantial justice.

1. While the holding is not particularly new, it explicitly lays out that states have power over nonresidents.

2. The concern is of the defendant’s relationship with the forum.

3. The quality and nature of the activity/contacts making it fair.

a. NUMBER OF CONTACTS – if substantial then the lawsuit would be REASONABLE to require defendant to defend suit within that forum – convenience, burden
i. RESULT IS A BENEFIT TO THE NONRESIDENT
b. CONTINUOUS/SYSTEMATIC
c. RELATED TO THE LAWSUIT – the lawsuit arises out of the contacts
e. PERKINS V. BENGUET CONSOLIDATED MINING CO. – nonresident of OH v. Philippine corporation 

i. SUPREME COURT CASE

ii. Sued in OH state court – activities of lawsuit were outside of OH but see holding

1. HOLDING:  If the corporation carries on activities that are continuous and systematic then they are enough to make it fair and reasonable to subject that corporation to proceedings in personum in that state without violating due process.

a. Establishes general jurisdiction – the activities of the suit did not arise out of these contacts.

f. MCGEE V. INTERNATIONAL LIFE INSURANCE CO. – CA Beneficiary of a life insurance policy v. Texas company who issued it

i. SUPREME COURT CASE, 1957

ii. HOLDING:  A single insurance policy issued to someone in California from a Texas corporation is enough to establish minimum contacts/jurisdiction because it was related to the lawsuit (the lawsuit “arose from” the contact), defendant reached out to the forum, and the state has an interest in resolving the matter because it is a substantial contact.

iii. BENEFIT RECEIVED BY THE DEFENDANT 

1. Also mentions that plaintiff would be at a disadvantage.  Witnesses there.  Not considered a secondary factors but adds to CA’s interest in the litigation.

2. Travel makes it less burdensome.

g. HANSON V. DENCKLA – Two daughter named in will brought action in FL assert that their sister’s children as trust beneficiaries was ineffective v. bank saying the suit could not go forward because FL court not assert jurisdiction over a DE trustee

i. SUPREME COURT CASE, 1958

ii. HOLDING:  The defendant must “purposefully avail” itself to the benefits of the forum state by reaching out to that state.

iii. NO BENEFIT RECEIVED BY THE DEFENDANT

iv. Purposeful availment also means that you receive benefits and protections from the state.

1. Here the bank had no relevant contacts to the forum because it did not purposefully avail itself.

a. The contacts were less than minimal.

b. Unlike McGee any small contacts do not arise out of a relation to this lawsuit.

2. Intentionality to enter into an affiliation with a forum state.

a. The bank’s only affiliation was that the lady moved to FL.

h. GRAY V. AMERICAN RADIATOR & STANDARD SANITARY CORP. - IL homeowner v. Ohio valve manufacturer

i. SUPREME COURT OF ILLINOIS, 1961

ii. HOLDING:  If a nonresident commits a tortious act in Illinois then the nonresident is subject to suit in Illinois regardless of having any other contacts with the state because it is impossible to separate the injury from the tort.

1. The act of manufacturing was not tortious until it hurt someone in Illinois (though the problem probably stems from the manufacture in Ohio).

2. Nonresident’s only contact w/the state is an injury that contact is adequate enough to subject the nonresident to that state’s jurisdiction w-out violating due process

a. Received benefit and protection of the state by sending valves to IL

iii. Secondary factors discussed for the first time

1. Convenience of the plaintiff to the forum

2. If the event took place in the forum

3. Where the witnesses are located

4. Choice of law

i. Feathers v. McLucas – page 86

i. New York case w/a similar situation as Gray that did not subject the KS resident to suit in NY – criticized Gray

ii. HOLDING:  A tortious act occurs where the defendant acts.

iii. Look to see if the word tort or tortious act is used – tort is easier to argue that it occurred where the damages takes place

j. WORLD-WIDE VOLKSWAGEN CORP. V. WOODSON - Nonresident automobile retailer and its wholesale distributor v. party who was injured by one of their cars in OK

i. SUPREME COURT CASE, 1980

ii. Strong argument for NY law since the two defendants only do business there; strong argument for OK law because the accident and witnesses are there

1. We look for which state has the greatest interest in the litigation

iii. Foreseeable that the car could end up in OK or any state in an accident 

iv. Looks to minimum contacts between the forum and the defendant prior to the lawsuit

v. Also looks to four secondary factors:

1. Forum state interest in the dispute

2. Plaintiff’s interest in obtaining convenient and effective relief

3. Judicial system’s interest in efficiency

4. Interest of the forum state in the controversy (how strong an interest does the forum state have in applying its law to the dispute?)

vi. HOLDING:  Without first establishing minimum contacts, the secondary factors are irrelevant and jurisdiction cannot be justified.

1. Secondary factors are relevant but due process requires a certain level of minimum contacts first in order to avoid violating due process and interstate federalism.  See star on page 100.

2. Not adequate that the litigation just be foreseeable.  The contacts also must be of the nature than one would not be surprised to be hailed into court there.

3. Some contact does not mean minimum contacts.

4. Like Hanson, no purposeful availment.

5. The burden on the defendant is what really comes out of this case.

6. This really means that the litigation is wanted to be kept out of state court – not really the burden but judge, jury, state law v. federal law, and procedure that you care about.

7. Dissents (includes Brennan who sees all the factors - not just the contacts w/the forum - prior to suit as relevant)

k. INSURANCE CORP. OF IRELAND V. COMPAGNIE DES BAUXITES DE GUINEE 

i. SUPREME COURT CASE, 1982

ii. HOLDING:  You can establish contacts by showing up to contest jurisdiction based on the consent theory and not minimum contacts.  The individual can subject himself to powers from which he may otherwise be protected.

l. BURGER KING CORP. V. RUDZEWICZ – MI franchisee v. FL franchisor

i. SUPREME COURT CASE, 1985

ii. HOLDING:  Due process is not offended when a substantial and continuing relationship exists with the forum State, fair notice from the contract documents and the course of dealings indicate that the defendant might be subject to suit in the forum State, and the defendant fails to demonstrate how jurisdiction in that forum State would otherwise be unfair . . . this burden is on the defendant and it must be so gravely difficult that you are at a severe disadvantage in the litigation.
1. Secondary factors important as there are few minimum contacts (interest of forum, plaintiff’s interest in the location, the efficiency of evidence, and state policy) – note that this is written by Brennan

2. The MI franchisees intentionally entered into a business franchise with a FL company.  

3. Continuous relationship and not one single incident to connect defendant to the forum.  

4. There is a benefit received from the contacts.  

5. The amount of contacts.  

6. The contacts are related to the suit being brought.

m. ASAHI METAL V. SUPERIOR COURT – Taiwanese manufacturer of the tire tube v. Japanese tire valve manufacturer

i. SUPREME COURT CASE, 1987

1. Only 4 justices for the majority opinion so this is not binding authority (O’Connor majority).  Split so no law.

ii. HOLDING:  In a stream of commerce case, the defendant must have knowledge and foreseeability PLUS have purposefully directed the product into the state (shipping, marketing etc.) in order to purposefully avail himself to that state and thus expect be hailed in court there.

1. Note that this is not based on minimum contacts.

a. Even if you have minimum contacts it cannot be unduly burdensome.  This can exempt you from suit.

2. Brennan (with 4 who agree w/him) sees no need for purposeful direction in order to have minimum contacts – you only need awareness that your product may end up in the forum.

3. 7 feel that this is an undue burden on the defendant to litigate (even though it’s a big company) – a Taiwanese and Japanese litigating in California seems absurd.

n. HELICOPTEROS NACIONALES DE COLUMBIA, S.A. V. HALL - Representatives/Survivors of 4 deceased in a helicopter crash v. the Helicopter transport company who owned it

i. SUPREME COURT CASE, 1984

ii. HOLDING:  The contacts must be substantial, continuous, and a benefit must be conferred; here they do not so there is no jurisdiction over defendants.

1. This case is different from minimum contacts.  

2. The suit did not arise out of the contacts that Helicol had with Texas, but they could conceivably be hailed in court there. 

a. SO we’re looking at general jurisdiction because specific jurisdiction cannot exist since the contacts related to the suit did not arise out of the forum.  

b. This means you need more contacts than specific jurisdiction – continuous/systematic, substantial, benefit.

o. BELLINO V. SIMON – Defamated company and their president v. two businessmen who deal in buying, selling, and authenticating sports memorabilia/autographs

i. U.S. DISTRICT COURT, EASTERN DISTRICT OF LOUSIANA, 1999

ii. You must expect that you can be hailed into court.
iii. Mr. Spence – there is not jurisdiction

1. It is determined that both his website and the advertising in the national trade magazine were on behalf of his company and not himself so there are not enough minimum contacts (general)

2. (specific – reaching out to LA to commit the intentional tort) like the Wilson case he is not the one who solicited the conversation and there is only one call 

iv. Mr. Simon – there is jurisdiction

1. (specific – reaching out to LA to commit the intentional tort) - more like Brown (call initiated by defendant) & D.J. Invesments (several calls between them)

2. his website w/the option to email him could be considered as starting the dialogue, he initiated later conversations/emails (minimum contacts established)

3. 2nd aspect = even though plaintiffs are not LA residents LA law applies because the tort was felt in LA and Mr. Aubert is the main witness who lives there

VII. 
PERSONAL JURISDICTION – FEDERAL ISSUE

a. This is due process of the 5th amendment, not the 14th amendment

i. Not necessarily the same rules of jurisdiction in federal court as states but at the same time it can be no greater or lesser than state court jurisdiction

b. Minimum contacts must be between the defendant and the United States/federal government (burden on defendant to litigate still present)

i. Rule 4k – A federal court can serve process on a defendant if the state court in that federal district court could do so.

1. Note that this requires a state longarm statute (aren’t really federal longarm statutes)

2. Due process of the 14th amendment

3. Minimum contacts

4. The Bulge Doctrine – if you are within 100 miles of the federal courthouse you can be served.

VIII. PERSONAL JURISDICTION – CASES (CONT.)

a. SHAFFER V. HEITNER - Heitner, a nonresident of DE owning one share of Greyhound stock v. Greyhound and 28 present or former officers or directors incorporated in DE, but located in Phoenix, AZ

i. SUPREME COURT CASE, 1977

ii. Changes the theory of in rem jurisdiction – first change since Pennoyer

iii. This is an attachment jurisdiction case - owning stock in a company had nothing to do w/the charges against them, property was unrelated to the lawsuit

iv. Claim is that there is jurisdiction over the shares of property “located” in DE – really just to get the DE officers into the DE courts to appeal and then establish jurisdiction

v. HOLDING:  The mere presence of property is no longer enough to establish jurisdiction; minimum contacts are also required between the nonresident property owner and the forum.

1. If you can’t exercise jurisdiction over the person why should we exercise it over the property (which is really over the person)?  

2. Suggests that all forms of personal jurisdiction should require some minimal level of affiliation w/the forum.

3. Of course the property when related to the lawsuit is a contact (in rem and quasi in rem)

4. when the property is unrelated to the lawsuit, it is still a contact just not an important one (attachment)

b. BURNHAM V. SUPERIOR COURT – NJ husband in a divorce proceeding v. CA court asserting in personum jurisdiction over him regardless of minimum contacts (merely on a visit to the state)

i. SUPREME COURT CASE, 1990

1. Only 4 justices for the majority opinion so this is not binding authority (Scalia majority).  Split so no law.

ii. HOLDING:  You can be subject to jurisdiction in any state where you are present – no matter how briefly – and served while there even if you do not have any minimum contacts with the forum.

1. This holding is essentially Pennoyer.

2. Marriage was considered in rem jurisdiction between a husband and a wife (exists wherever the spouse is).

3. In personum for alimony, child support, custody

a. Therefore minimum contacts required.  But not here.

4. You can be subject to jurisdiction (in personum) by just being in the state BUT NOT your property if it was just moving through (Shaffer).

5. Brennan dissents – he feels you need minimum contacts even when dealing w/a traditional basis such as this.  Being in the state would be a contact but would not guarantee that it was enough.

IX. 
PERSONAL SERVICE RULES 

a. Federal Rule Four:

b. 4(a)(1)

i. the contents of the summons

c. 4(c)(1)

i. What documents must be served on defendant

d. 4(c)(2)

i. who must serve them – may be made by any person who is over 18 and not a party in the action 

e. 4(d)

i. how the requirement of service may be waived

1. send complaint, two copies of a noticed of the action, and a request that the defendant waive formal service of summons and complaint (the request must be returned)

ii. 4(d)(2)

1. creates a duty to avoid unnecessary costs of service the summons by agreeing to waive service

2. the court must impose the costs of service on a defendant who refuses to waive service without good cause

iii. 4(d)(3)

1. reward for waiver of service by allowing 60 days rather than the usual 20 to respond to the complaint

f. 4(e)-(j)

i. How the papers must be served

g. 4(e)

i. Service of process on an individual defendant

ii. 4(e)(1)

1. serve defendant under provisions governing service on individuals in the courts of the state where the federal court sits (alternative service to 4(e)(2) – he can choose any of them)

2. individual defendant served outside the state can be served pursuant to the law of that state where the defendant is actually getting served

iii. 4(e)(2)

1. three traditional methods of service 

a. Personal delivery 

b. Leave copies at his dwelling house or usual place of abode w/a person of suitable age and discretion residing therein

c. Delivery the papers to an agent appointed by the defendant to receive service of process on his behalf

h. 4(f)

i. individual service

i. 4(h)

i. corporations or other entities

ii. 4(h)(1)

1. defendant is served anywhere in the U.S.

2. same service as individuals listed in 4(e)

3. also service may made by delivery of a copy of the summons/complaint to an officer, managing or general agent of the defendant, or to an agent authorized to receive service of process

4. methods of 4(e)(1) also apply – those laws setting up service methods for a corporation

iii. 4(h)(2)

1. corporation in other countries

j. 4(k)

i. like a long-arm statute in that it specifies when a federal court may assert personal jurisdiction over a defendant served under Rule 4 (Note that just because 4(k) authorizes service it must also be constitutional under the 5th, not 14th, amendment)

ii. just like state court, two questions must be asked to determine if there is jurisdiction

1. has the relevant legislature authorized the jurisdiction?

2. if it has, would it be constitutional for the court to exercise jurisdiction in the circumstances of this particular case?

iii. Four circumstances allow for service of process that is effective to establish jurisdiction over the person of a defendant

1. 4(k)(1)jurisdiction can be asserted if the state in which the federal court sits could assert jurisdiction over the defendant

2. 4(k)(1)(B) impleaded parties served within 100 miles of the courthouse

3. 4(k)(1)(C) parties subject to interpleader jurisdiction

4. 4(k)(2) parties who have sufficient contacts with the U.S. as a whole to constitutionally support jurisdiction but whose contacts would not suffice to support personal jurisdiction in the courts of any state

5. 4(k)(1)(D) if another federal statute provides that service suffices to support jurisdiction for a particular type of case

k. 4(l)

i. person making service must make proof of service by filing an affidavit w/the court setting forth the manner in which service was made

l. 4(m)

i. When they must be served – must be made within 120 days of filing the complaint or the action may be dismissed

a. Federal Rule 5:

b. Virtually all items filed other than the original complaint may be served under the more flexible provisions of this rule by mailing them to the party’s attorney

X. 
PERSONAL SERVICE CASES

a. Mullane v. Central Hanover Bank & Trust - Uninformed beneficiary of common trust fund v. common trust fund composed of small trusts who, in compliance w/NY Banking Law § 100-c(12), only served its first judicial settlement by a newspaper advertisement

i. SUPREME COURT CASE, 1950

ii. HOLDING:  Constitutional test for future cases then is:  it must be notice reasonably calculated under all of the circumstances to let people know about the lawsuit so that they can appear.  The means employed to give notice must be actually informing the absentee – something a reasonable person would do if actually trying to notify. 

iii. Does not have to be the best means, constitutional when it reasonably results in actual notice or when conditions to do not reasonably permit actual notice, depends on what is known about the defendant and burden of finding that info out 

1. The Supreme Court says that the test is that the known beneficiaries w/addresses on file, mailing to them is sufficient.  Note that this is not personal service.

2. As to beneficiaries that are known but w/no known request, publication is sufficient (too costly).

3. Unknown or contingent beneficiaries publication is also okay.

b. Mennonite Board of Missions v. Adams - Mortgage company v. Purchaser of property at a federal government foreclosure sale

i. SUPREME COURT CASE, 1983

ii. HOLDING:  since it was not hard to find out who had an interest in the mortgage (government records) and publication was less likely to result in actual notice, publication was improper.

c. Greene v. Lindsey

i. SUPREME COURT CASE, 1982

ii. HOLDING:  The posting of a summons on an apartment door is not sufficient for actual notice.

d. Dusenbery v. USA

i. SUPREME COURT CASE, 2002

1. HOLDING:  Following Mullane, service on a prisoner is constitutional even when it did not result in actual notice but it typically would.  Again it does not have to be the best procedure, merely a procedure likely to result in notice even when there is another procedure costing only slightly more.

e. Maryland State Fireman’s Assn. v. Chaves 

i. Maryland Dist. Court, 1996

ii. Holding:  Mere receipt of a request for waiver of service does not give rise to an obligation to answer the lawsuit and does not provide a basis for default judgment.  Service must be proper!

f. National Equipment Rental v. Szukhent

i. SUPREME COURT CASE, 1964

ii. HOLDING:  according to 4(e)(2) authorizing an agent to receive process constitutes valid service.  


XII.
SUBJECT MATTER JURISDICTION

A. Federal Question Jurisdiction - LAW

a. Not power over the person (PJ) but whether the court has the power over the subject matter of the lawsuit

b. State court has general jurisdiction so SMJ is rarely an issue (can hear federal law cases as well)

i. A tiny fraction of issues can only be heard in federal court – antitrust, patents, etc.

ii. State courts don’t really need a statement of jurisdiction

c. To satisfy federal SMJ requirement:  the case claim must be 1 of the 9 enumerated by Article III, § 2 of the Constitution (Page 223 Rule Book) AND be given the authority to sue in federal court by Congress in a federal statute
i. If not one of the 9 categories, it will be dismissed (even after a judgment)

ii. If the United States is a Π or a ∆ it can be heard in federal court

d. In a case with multiple claims, the Π must have a basis of federaljurisdiction for each claim and not just one (those lacking federal J will be dismissed); not all counterclaims must be brought separately (in fact often required that all related actions be brought together)

e. 28 U.S.C. § 1331 (Page 241 Rule Book) – FEDERAL QUESTION J (cases arising under federal law)

i. “Over all civil actions arising under the Constitution”

f. 28 U.S.C. § 1332 (Page 241 Rule Book) – DIVERSITY (citizens of different states or an alien and a U.S. citizen) . . . see below

g. 28 U.S.C. § 1333 – ADMIRALTY 

B. Federal Question Jurisdiction - CASES:

a. Osborn v. Bank of the USA (and Bank of the USA v. Planters’ Bank of GA) (Page 278) – state authorities taking funds from the federal bank in first case (no real federal J question); federal bank suing a state bank for a debt (under state law of contract because there is no federal law of contract)

i. SUPREME COURT, 1824

ii. ISSUE:  Does Congress have the power to give to federal courts authority to decide a claim for breach of contract in the collection of a debt?  

iii. HOLDING:  Yes.  Because there was a federal charter to create the national bank, any matter regarding it would arise under federal law.  Congress gave the bank the right to sue and be sued by statute just like any other corporation.

iv. POLICY:

v. “Arising Under” in Article III – minimum ingredient, not much of a restriction at all according to Osborn.

vi. Under the Osborn rule, two landowners out West could sue in federal court for a federal issue just because in the title chain the first owner of the land was the government.

b. Louisville & Nashville Railroad Co. v. Mottley (Page 280) – Mottley family injured in railway accident and receive free rail passes for the rest of their lives.  RR eventually refused to redeem the passes because of a new Congressional act not allowing free rail passage to be given.  Sue under a state breach of contract claim.

i. SUPREME COURT, 1908 (still good law)

ii. ISSUE:  Does the new federal statute apply to this case and, if so, is it constitutional?

iii. HOLDING:  Though the only issues are of federal law, the case does not arise under federal law because the legal theory the Π sues on is a state contract one; the defense not the complaint will involve the federal statute.

iv. POLICY:

v. Well-pleaded complaint – doesn’t matter how you plead, trying to put a federal issue into the complaint, the court will look to how the complaint should be artfully drafted to determine if there is a federal issue.

vi. This case was to reduce the # of cases in federal court since Osborn allowed virtually everything.

vii. Makes sense to have federal issues in federal court (more uniform body of law, knowledgeable judge), state issues in state court – problems arise when the suit is based on state law but the defense is federal issue . . . thought was that there would be a limbo period not knowing what court it would be in

viii. ∆s cannot remove to federal court even on a counterclaim (of course, ∆ could sue first to get it in federal court)

ix. This is a Π-friendly rule (sometimes can go to either state or federal court and the Π has control over this choice)

c. Shoshone Mining v. Rutter (Page 287) – federal statute creating the cause of action but which was settled under state contract law then the claim does not arise under federal law according to § 1331.

d. T.B. Harms v. Eliscu (Page 284) – Cause of action is based on state law (breach of contract) but to determine the remedy one must look to federal copyright law

i. SECOND CIRCUIT CASE, 1964

ii. HOLDING:  § 1331 is construed narrowly so that you look to the claim to determine whether a case arises under federal jurisdiction or not (here it is breach of contract which is state law even though there is a federal element).  The proper court to hear a case is one w/control over the laws which created the cause of action so here it is state court.

e. Smith v. Kansas City Title & Trust (Page 286) – Even though the claim arises out of state law, federal J is appropriate because the state law incorporates the federal law.

i. Strong federal interest which affected this case outcome – people would not have bought bonds (1921) for fear of being invalidated.  DOES NOT open the door to any state law that incorporates federal law does it arise under federal law – Smith the exception.

f. Merrell Dow Pharmaceuticals v. Thompson (Page 290) – two foreign parties suing over birth defects from a drug ∆ manufactured.

i. SUPREME COURT, 1986

ii. ISSUE:  Is there a strong enough federal interest in how the FDA is construed to reach down and take the case from state court to federal court?

iii. HOLDING:  No.  When Congress passed the Food & Drug Act, it did not allow a consumer to sue a company for violating that act (only FDA could sue the company).  Therefore, Congress did not intend for federal courts to hear state claims.

1. Most federal law claims will not qualify for federal J if the claim is determined by state law (there is no implied federal cause of action found in the federal statute – must explicitly confer J).

a. Small # outside of this including SEC claims.

iv. POLICY:

v. Brennan Dissent:  According to Smith, if there is a significant federal law issue to be interpreted, even if it arises under state law, the federal courts should be able to take it.

1. This would open up the federal courts to further litigation.

g. Holmes Group v. Vornado Air Circulation Systems – Page 442(S) – patent law counterlcaim

i. SUPREME COURT, 2002

ii. HOLDING:  Federal defenses and counterclaims do not qualify for federal J.

1. Will not transform the well-pleaded-complaint rule into the “well-pleaded-complaint-or-counterclaim rule.”

C. Diversity Jurisdiction – LAW:

a. Governed by 28 U.S.C. § 1332 (Page 241 Rule Book) – DIVERSITY (citizens of different states (28 U.S.C. § 1332(a)(1)) or an alien and a U.S. citizen (28 U.S.C. § 1332(a(2)-(4)))

i. Matter in controversy must exceed $75k exclusive of interest and costs (28 U.S.C. § 1332(a)) + have diversity

ii. Personal citizenship = domicile (28 U.S.C. § 1332(a))

iii. Corporation’s citizenship = where incorporated AND its principal place of business (28 U.S.C. § 1332(c)(1))

iv. Insurer’s citizenship = citizen of the state in which the insured is a citizen as well as any state where incorporated and where it its principal place of business (28 U.S.C. § 1332(c)(1))

v. Representative of decedent estate, infant, or incompetent = citizen only of the same state as the decedent (28 U.S.C. § 1332(c)(2))

vi. If Π recovers less than the $75k that’s okay but the court might make you pick up the other side’s costs (28 U.S.C. § 1332(b))

vii. State includes the territories, D.C. and the Puerto Rico (28 U.S.C. § 1332(d))

b. General:

i. Diversity often involves no federal claim; state courts know more about state claims than federal ones; geographic prejudice must exist, however, to some extent today or lawyers wouldn’t be so concerned about where the trial is

ii. Determining corporation citizenship:

1. Incorporation = obvious

2. Principal place of business:

a. Muscle Test – used when all the assets are in one state and the headquarters are in another (the productive assets: manufacturing in one state, officers in another, it is where the manufacturing is)

b. Nerve Center Test – used when the productive assets are in many different states (corporate headquarters) 

iii. Partnerships are determined by where each of the partners are domiciled (makes it tough to get diversity J)

1. This also applies to trade association and labor unions

D. Diversity J CASES:

a. Mas v. Perry (page 265) – Landlord videotapes the Mas couple.  Π husband is an alient of France (not a resident of any state) and Π wife is domiciled in Mississippi even though has been living in Louisiana for several years and is not planning on moving back to Mississippi.
i. 5th CIRCUIT, 1974

ii. HOLDING:  Because you have to be a resident with an intention to remain indefinitely, her old domicile is still valid.  Until you establish a new domicile your old one governs.

iii. POLICY:

iv. Doesn’t matter that she doesn’t know where she’s going – just that it’s not Louisiana (she came as a student).

v. If she was getting state tuition it might have hurt her case (though she would have argued she just wanted to pay less).

vi. The more things that indicate your affiliation to a state (voter registration, driver’s license) the more you become domiciled in that stay (though still a subjective determination – maybe had to change driver’s license to comply w/law).

vii. Foreigners can be sued in any federal district court unless a resident alien

viii. Alien v. alien does not have J anywhere.

ix. Citizenship is determined by what it was when the complaint was filed and cannot change throughout the case.

b. Strawbridge v. Curtiss (Supreme Court, 1806, Page 260) – no diversity if not complete diversity among all the parties 

c. A.F.A. Tours v. Whitchurch (Page 271) – travel/tour business operator suing a former employee who used inside knowledge to start his own business

i. 2ND CIRCUIT, 1991

ii. HOLDING:  Dismissal for lack of SMJ was improper because it must be a legal certainty that the claim will not reach $50k in order to be dismissed and there are just not enough facts to say to a legal certainty that they will not.

1. Note at the time the limit was $50k, it is now $75k

iii. POLICY:

iv. SMJ is unwaiveable and the court can raise the issue, as they do here, even if the parties do not

v. If one Π and one ∆, unrelated claims can be aggregated to meet the $75k requirement

vi. If one Π sues two different ∆s, even if transactionally related, the claims cannot be aggregated to meet the $75k

vii. Massive class actions cannot be heard in federal court even if it reaches millions of dollars so long as each individual claim is below the $75k requirement

E. Supplemental Jurisdiction – LAW 

a. Point is that every claim must have a federal J basis – SJ brings some of these into suit for the first time in United Mine Workers
b. Governed by 28 U.S.C. § 1367 (about as broad as possible)

c. (a) – general grant of SJ to the fullest extent when the other claims are transactionally related to the original anchor federal claim (allows pendant claim, ancillary, and pendant party)

d. (b) – limits in diversity cases (ancillary J survives)

i. Greatly restricts Πs to take advantage of SJ, does not restrict ∆s

1. Note that none of these restrictions apply if it is a ∆ claim, only to Π claims
ii. Doesn’t allow for claims by Πs against parties joined under Rule 14, 19, 20, or 24 when exercising SJ over such claims would be inconsistent with the § 1332 J requirements

1. Note that Rule 23 class actions were left out so the literal language overrules Zahn though Congress did not intend to (courts are split on whether it is overruled or not basing their respective decision on statute v. legislative intent)

e. (c) – discretion; even if supplemental discretion exists the federal court can dismiss the supplemental claim and require it to be heard in state court if it would be inappropriate for the federal court to keep the state claim (if fair and efficient to keep it then the federal court will do so).  Will dismiss if:

i. the claim raises a novel or complex issue of state law

ii. the claim substantially predominates over the claim or claims over which the district court has original J

iii. the district court has dismissed all claims over which is has original J, or

iv. in exceptional circumstances there are other compelling reasons for declining J

f. (d) – period of limitations tolled while the claim is pending and for 30 days after it is dismissed unless state law provides for a longer tolling period

g. (e) – State includes D.C., Puerto Rico, any U.S. territories

F. Supplemental Jurisdiction – CASES 

a. Zahn held that no SJ existed when one (or more) parties met the $75k requirement but the rest in the class members did not individually satisfied the requirement 

i. § 1367 probably overruled Zahn even though it didn’t mean to or want to

b. United Mine Workers of America v. Gibbs (Page 298) – violations of federal law and state common law

i. SUPREME COURT, 1966

ii. HOLDING:  Two claims (one federal and one state) can be heard together in federal court so long as they arise out of a common nucleus of operative fact (transactionally related claims).

iii. POLICY:

iv. Only requires one federal law claim (anchor claim) for the entire case (i.e. a supplemental claim not qualifying for federal J on its own) to have federal J and therefore be heard in federal court

v. Doesn’t make sense to bring two lawsuits with the same claims – judicially reasonable, efficient economic

vi. This is called pendant claim J (the claim must be against the same ∆)

vii. Note that cases like this can be brought in state court w-out a problem

viii. When the federal claim drops out, leaving only the state claim, it is sometimes dismissed to state court but not always (efficiency the determiner – if right before trial, that’s ridiculous)

c. Series of cases – ancillary J (∆s can assert state law claims in federal court as a counterclaim so long as it is transactionally related for efficiency)

i. Went on to allow this for crossclaims and impleader/third party claims

ii. Reasoning was that these ∆s were not voluntarily brought into court so they should at least be able to assert their own positions in one place

d. Owen Equipment v. Kroger (Supreme Court, 1978, Page 305) – pendant party J
i. We are not willing to overrule Strawbridge so even if one Π has a transactionally related claim against two ∆s, if the Π shares diversity with one of the ∆s it is not allowed (must still have complete diversity).
ii. PRESERVED W/ § 1367
e. Aldinger v. Howard (Supreme Court, 1976, Page 304) – pendant party J
i. Whether or not there is a pendant party J when involving a federal law depends on whether Congress intended it.  Here, it did not so no SJ.
ii. OVERTURNED BY § 1367
f. Finley v. United States (Supreme Court, 1989, Page 306) – pendant party J – aircraft crash case w-out diversity involving a state law and a federal law issue (FAA)
i. Congress specifically limited the FAA to only be sued in federal court so if pendant party J not exerted over the state claim two lawsuits would have to be filed.  The court holds that it does not exist because there was no Congressional intent allowing it.
1. State court here did not have general J over the federal claim.
2. Most compelling reason for pendant party J is having to have 2 separate lawsuits – inefficient 
3. Terrible decision since pendant party J was not allowed
ii. Dissent:  W-out Congressional intent one way or the other it is for the court to decide; besides Π cannot bring the claim together anywhere so this is not efficient
iii. OVERTURNED BY § 1367 THE NEXT YEAR IN 1990
g. Executive Software v. U.S. District Court (Page 313, 9th Circuit 1994) - If extraordinary circumstances are not present in a case, then the only reasons to dismiss state claims from federal jurisdiction are enumerated in 28 U.S.C. § 1367(c)(1)-(c)(3); part four allowing for extraordinary circumstances was meant to be construed narrowly and made clear.

h. Raygor v. Regents of the University of Minnesota (Page 446, Supreme Court case 2002)- 1367(d) does not allow for the 30-day tolling provision to be applied when a case involves a nonconsenting state entity because the statute’s language is not specific enough, therefore, the statute of limitations ran out for filing the case in state court.

G. Removal Jurisdiction and Procedure – LAW

a. Basically if Π brings suit in state court, but could have brought it in federal court, the ∆ can remove it to federal court

b. Πs will sometimes remove their federal claim to keep it in state court – Π rules the complaint. (Example:  Carnegie Mellon on page 323)

c. 28 U.S.C. § 1441 (general removal)

i. (a) – allows for removal depending upon the existence of the federal claim in Π’s well-pleaded complaint, generally exists whenever the could have gone to federal court

ii. (b) – in a diversity case, no removal is permitted if any of the ∆s is a citizen of the forum (Nebraska Π v. Illinois ∆ sued in Illinois state court, even with diversity and $75k the ∆ cannot remove it to federal court)

1. This is for any ∆s who a member of the forum state a (above if there was a ∆2 from New York, there is still complete diversity but there can still be no removal because ∆1 is still form Illinois)

iii. (c) – the district court may determine in its discretion to remand all matters in which state law predominates (they must separate and independent from the federal claim) – see Borough of West Mifflin

d. 28 U.S.C. § 1442 (special circumstances) – federal officers sued or prosecuted

e. 28 U.S.C. § 1443 (special circumstances) – civil rights cases

f. 28 U.S.C. § 1445  (special circumstances) – nonremovable actions 

g. 28 U.S.C. § 1446 (removal procedures)

i. (a) - You file a Notice of Removal in the federal court and it is automatically removed to federal court (contains a short and plain statement of the ground sfor removal w/a copy of all process, pleadings, and orders served upon the ∆/∆s in the action).  This puts the burden on the Π to decide if the case should be remanded back to state court.
ii. All ∆s must want removal or it cannot be removed. (Previous hypo except ∆1 from Kansas – can be removed so long as both ∆1 and ∆2 want it removed).

iii. If case is not originally removable, but becomes so later on in the suit, it can be removed if it is a federal question case and if it is a diversity case PROVIDED that it is not more than one year after the complaint was filed. (Previous hypo but w/∆1 from IL – he gets summary judgment – and now ∆2 can remove it to federal court).

iv. Only ∆s can remove, Πs cannot remove if they decide they don’t like the way that things are going.

h. 28 U.S.C. § 1447 – procedure after removal generally

i. HAVE NOT OUTLINED EACH INDIVIDUAL RULE – LOTS MORE INFO; ASK TRANGSRUD

H. Removal Jurisdiction and Procedure – CASES

a. Shamrock Oil v. Sheets (Page 321) –  SUPREME COURT, 1941.  The presence of a federal counterclaim in the answer does not qualify the case for removal to federal court.

b. Borough of West Mifflin v. Lancaster (Page 325) – civil rights/federal harassment claims against a mall, etc.

i. THIRD CIRCUIT, 1995

ii. HOLDING:  Under 1441(c), the federal court must retain J over those state law portions of the case which fall within the original J of the federal claim (here the Civil Rights claim); it cannot refuse to take a federal issue though it can remand state issues when they predominate and are not related to the federal claim.

iii. POLICY:

iv. Ordinarily both the federal and state claims should be kept together if similar for efficiency.

v. All copyright issues are to be settled in federal court so if filed in state court it is removable.

XIII.
VENUE

A. Venue (LAW) – mostly rely on § 1391 though note that special venue rules exist and should be skimmed

a. 28 U.S.C. § 1391 (bottom line is that J is proper where all the ∆s reside or where a substantial part of the events give rise to the claim)

b. (a) – where venue is proper in diversity cases:

i. (a)(1) – where any ∆ resides (but all the ∆s must reside in the same state)

1. You can reside in more than one place.

ii. (a)(2) – judicial district where a substantial part of the events give rise to the claim

1. Idea is that the witnesses, documents would be there.

2. There can be several locations.

3. A dispute between a buyer and a seller w/performance in two states – could be either state.

iii. (a)(3) – where any ∆ is subject to PJ at the time the action commenced so long as there is not another district where the action can be brought.

1. This rule lends itself to exotic circumstances and is rarely used – example would be if the event giving rise to the claim occurred outside the USA.

2. Basically a last resort, catch-all provision if no #1 or #2 – don’t really need to know because you won’t use it in practice

c. (b) – where venue is proper in cases not solely based on diversity (federal question and can be diversity as well) – nondiversity 

i. (b)(1) – same as above

ii. (b)(2) – same as above

iii. (b)(3) – where any ∆ may be found.

1. Must be a difference between (a)(3) and (b)(3) but who really knows or cares what it is.

iv. (c) – corporation resides in any judicial district in which it is subject to PJ at the time the action commenced

v. (d) – alien may be sued in any district.

vi. (e) - ∆ is an officer or employee of the USA, agency of the USA, or the USA may be brought in any judicial district if (same as 1 and 2 above) or 3) the Π resides if no real property is involved in the action.

vii. (f) – foreign state just look it up

viii. (g) – related to § 1369 – just look it up

B. Venue – CASES 

a. Reasor-Hill Corp. v. Harrison (Page 343) – crop duster sues a farmer (Missouri) who didn’t pay who counterclaims against the crop duster and cross-claims against the manufacturer (Arkansas).  The lawsuit is brought in Arkansas and the manufacturer moves to dismiss alleging that the claim is to real property in Missouri and can only be brought where the real property is located.  Manufacturer does no business in Arkansas, however, so this could not be brought at all.

i. SUPREME COURT OF ARKANSAS, 1952

ii. HOLDING:  For basic principles of justice and so that Barton is not denied a remedy the court goes against majority to say that venue is proper and abandons the old rule that actions do not have to be brought just in the state where the property is located.

iii. POLICY:  Though this local action rule does not make much sense any more, most states do still have it.

b. Bates v. C & S Adjusters, Inc. (Page 346) – Debtor brings his action in the W.D.N.Y. because he resides there even though his debt ensued while living in PA, the collection agency is there, and the letter merely got forwarded through the postal service to his NY address.

i. 2ND CIRCUIT, 1992

ii. HOLDING:  Venue in the W.D.N.Y. is proper because a substantial part of the events giving rise to the lawsuit occurred there (the letter forwarded is enough activity and it does not matter that the ∆ did not intend to have any contacts w/NY).

1. Note that this was enough of a contact for venue but would not have been for PJ.

iii. POLICY:

iv. The point is not the ∆’s intent/purpose it is just the receipt (even if they had put do not forward but it made it there anyway it still would have been proper)

C. Change of Venue and Choice of Law – LAW 

a. Generally – venue transfers occur only within the same court system (i.e. TX state court cannot transfer to VA state court) – the only possible venue transfers are within a state (Richmond to Alexandria) or in the federal system from any federal district to any other federal district (at least in theory)

i. Choice of law does not change in diversity cases – transferee judge applies the transferor’s rules to determine which state’s laws apply 

ii. Choice of law does change in federal question – you apply the transferee rules rather than the transferor’s rules

iii. In Multidistrict litigation you use the law of the original venue if it’s a state claim and the new venue if federal

iv. Again, this usually does not matter – federal rules the same – but sometimes there is a different rule that would change the law

b. If the case gets moved, you get a different judge and jury which is usually why you would change venue, but typically the same rules (i.e. Fed. R. Civ. P.)

c. Analyzing venue is different than PJ, SMJ, and joinder.  With venue, you only look to the original suit of the Π.  Once venue is proper in the initial case, it does not matter if it is improper for other ∆s that get added on.

i. Venue = original claim; PJ = each ∆; SMJ/Joinder = every claim

d. 28 U.S.C. § 1404 – transfer from a proper venue to another proper venue by the transferor judge (where suit was brought to where it could have been brought but was not)

i. Π’s initial venue choice gets great weight and the ∆ has a very heavy burden to get it changed

ii. Satellite litigation - ∆ will not file all these extra motions unless it’s really important to him

e. 28 U.S.C. § 1406 – transfer from an improper venue to a proper venue by a transferor judge

i. The reason we transfer and not just dismiss and then bring suit again in the proper venue because statute of limitations run out

f. 28 U.S.C. § 1407 – transfer from a proper venue to any venue by the Multidistrict Litigation Panel and is for pre-trial only (at the end of discovery, prior to trial, the case is remanded back to the original venue)

i. Only power of the MDL panel is to decide whether ot transfer cases to a consolidated venue, never decide anything on the merits and its decisions are final

ii. Judges started transferring the case to themselves since they knew so much about the cases from discovery – inconsistent w/the statute and abuse of judicial power (now disallowed)

iii. These cases usually settle during discovery

iv. Key criteria to transfer seem to be (no opinions written) common questions of fact shared between the claims – common questions predominate over the uncommon ones

D. Change of Venue and Choice of Law – CASES 

a. Hoffman v. Blaski (Page 352) – patent infringement between IL residents and TX corporation

b. SUPREME COURT, 1960

c. HOLDING:  A case can be transferred if the case could have been brought there initially because it is more convenient and where there is PJ over the ∆.

i. This holding also means that you cannot move to an improper venue even if both parties agree and the improper venue would be more convenient.

d. POLICY:

e. Limits the range of alternative venues that a ∆ may seek under 1404.

E. Forum non conveniens – LAW

a. Not a statutory regulation but a made up one.

b. No venue objection may be made in a removal claim – only available in original case. 

F. Forum non conveniens – CASES

a. Piper Aircraft v. Reyno (Page 360) – Aircraft accident in Scotland suing the American engine and propeller manufacturers in the USA (the other parties in the U.K.) for SL and more $.

b. SUPREME COURT, 1981

c. HOLDING:  Dismissal of the action approved citing Gulf Oil, as well as public and private interest factors when dismissing for forum non conveniens.  Important that there was an alternative forum available in Scotland (court determined it was not inadequate).

i. Public factors:  court congestion, local interest in having local issues decided at home, unfairness of burdening a J w/little interest in it, forum law.

ii. Private factors:  access to information, compel witnesses to show, view the evidence, efficiency, cost of trying the case.

d. POLICY:

e. Supreme Court does not address the fact that the remedy in Scotland is only N and not SL – maybe not really an equal forum.  May allude that as long as there is another forum, if not an equal one, dismissal on forum non conveniens grounds is proper.

f. If no other forum, it would not be dismissed.

g. Usually cited in reference to events that occurred abroad w/foreign Πs – reluctant to open up our courts.
XIV.
JOINDER

A. General

a. Remember that joinder and SMJ are intertwined but must be two separate analyses.  

b. First examine the party relationship to figure out the rule you need to use and then apply the appropriate test.

c. Liberally allows for joining of claims and parties

d. No federal rule stating that transactionally related claims must be brought together – instead this is done through the common law in the  Doctrine of Claim Proclusion (assert all claims, theories, and remedies or you will be denied being able to bring them again)

e. Joinder balances not wanting Π’s original lawsuit to be complicated/burdened and ∆s who are involuntarily brought into the lawsuit to be able to enter their claims as well

B. Claims and Counterclaims – LAW 

a. Rule 13

b. (a) – requires a ∆ to assert a compulsory counterclaim against a Π (he is precluded from asserting it in a later lawsuit if not) – it must arise out of the transaction or occurrence that is the subject matter of the opposing party’s claim and does not acquire third parties of whom the court cannot acquire J.

c. (b) – permissive counterclaims allow a ∆ to assert any claim against a Π even if unrelated – not arising out of the transaction or occurrence

i. Basically both Πs and ∆s can assert all claims against each other together, w/the judge able to sever them if necessary

d. (c) – counterclaims may or may not diminish or defeat recovery sought by the opposing party

e. (d) – cannot enlarge claims that can be brought against the United States or its officers/agencies

f. (e) – a claim which came about after serving a pleading may w/the permission of the court be presented as a counterclaim by supplemental pleading

g. (f) – the pleader may by leave of court file an amendment w/a counterclaim if inadvertently did not file earlier

h. (g) – a pleading may state as a cross-claim any claim by one party against a co-party arising out of the same transaction or occurrence that is the subject matter of the original action or a counterclaim (applies to property as well).  See below.

i. (h) – joinder of additional parties may be made by counterclaim or cross-claim according to Rule 19 and 20.  See below.

j. (i) – If the court orders separate trials according to Rule 42(b), judgment on a counterclaim of cross-claim may be rendered in accordance w/Rule 54(b) when the court has J to do so (even if other claims are dismissed)

k. Rule 18 – ANY claim against ∆s can be brought together – does not have to be the same transaction, they can be unrelated.  Multiple claims against the same party. (a) – this includes original claims, counterclaims, cross-claims, or third-party claims; (b) – the 2nd claim may depend on the result of the first but they can be brought together

i. This is because Rule 42(b) allows claims to be severed if it seems inefficient to try them together – the judges just bifurcates them into two suits w/2 different juries

C. Claims and Counterclaims – CASES 

a. Harris v. Avery (Page 597) – horse thief suing a slanderer/false imprisoner 

i. SUPREME COURT OF KANSAS, 1869 

ii. HOLDING:  The two different claims (slander and false imprisonment) should be joined in one lawsuit because they are transactionally related (arose out of the same transaction).

b. United States v. Heyward-Robinsion Co. (Page 602) – United States v. contractor of two of their projectss

i. 2ND CIRCUIT, 1970

ii. HOLDING:  Reasonable to allow this compulsory counterclaim because both parties treated the two contracts for the two different construction projects as one.

1. Because the events arose out of the same transaction or occurrence they are compulsory meaning no independent basis for federal jurisdiction is required.

iii. POLICY:

iv. Here, like other federal courts, they were struggling w/compulsory and permissive counterclaims to determine ancillary J (both superseded by § 1367)

c. Great Lakes Rubber Corp. v. Herbert Cooper Co. (Page 606) – rubber tubing manufacturer v. two former employee competitors

i. 3RD CIRCUIT, 1961

ii. HOLDING:  The counterclaims are allowed in federal court because they are based on federal antitrust law and arise under the Constitution; it is compulsory and may be heard in federal court because there is evidence overlap.

1. Do not want to have inconsistent findings of fact by two trial courts.

2. Because the counterclaim bears a logical relation to the opposing party’s claim it is compulsory and therefore sustained for reasons of efficiency. 

iii. POLICY:

iv. The test for whether a claim is a compulsory claim is whether it bears a logical relationship to the original claim.

D. Cross-claims and Joinder of Parties – LAW 

a. General - ∆s bring in new parties (becomes more time and expense w/additional parties weighing in on the lawsuit)

b. A claim against a new party must be related to the Π’s original anchor claim.

c. No compulsory cross-claims the way there was for counterclaims – for cross-claims you just analyze if it is permissible.  Can sue the additional parties separately.

d. Rule 13(g) – cross-claims (limits how many people ∆s can bring into the lawsuit).  See above.

e. Rule 13(h) – cross-claims (limits how many people ∆s can bring into the lawsuit).  See above.

f. Rule 20 – the joinder of parties rule (permissive joinder).  You can join two parties in one lawsuit provided that the two claims share a common question of fact or law AND are out of a common transaction or occurrence. (a).

i. (b) – more efficient to try the two cases separately then that it is appropriate – embarrassment, delay, and extra expense are reasons (basically things that create prejudice)

1. Example:  one is ready for trial and the other will not be for years.

g. Rule 21 – misjoinder and non-joinder of parties are not grounds for dismissal; parties may be dropped or added by order of the court on motion of any party or on its own initiative at any stage of the action and on such terms as are just.  Can be proceeded w/separately.

E. Cross-claims and Joinder of Parties – CASES 

a. Lasa v. Alexander (Page 615) – Italian marble corporation sues five parties involved in building the Memphis, TN city hall

i. 6TH CIRCUIT, 1969

ii. HOLDING:  Because it would inefficient to force these claims to be tried in a separate proceeding Rule 13(g) should be construed broadly to put them all in one lawsuit (even though original claim was contract and some additional ones are tort) – all the claims are related to the same project and the same problems arising out of the marble used on the project, basically all concerned w/finding out who is responsible for the marble problem.

iii. POLICY:

iv. Broad joinder, as seen here, is popular for efficiency though the original Π has a much more complicated lawsuit.

v. Liberal joinder interpretation allows all of these TN companies with TN state law claims (no federal law or diversity) to be brought in federal court – this is because of § 1367 same transaction or occurrence broad interpretations expants joinder and brings into federal court claims that could not have been brought on their own

vi. Transaction = more contract; occurrence = more tort

b. Ryder v. Jefferson Hotel Co. (Page 626) – husband and wife aroused while staying in a hotel and kicked out under accusations that they were not married.

i. SUPREME COURT OF SC, 1922

ii. HOLDING:  Under the old joinder rules, the husband and wife’s claim were required to sue separately for the same incident.

1. Note Rule 20 would have allowed the two parties to sue together since there is a common question of fact or law and it arises out of the same occurrence.

c. Tanbro Fabrics v. Beaunit Mills (Page 630) – fabric buyer sues both the seller and processor for bad product.

i. SUPREME COURT OF NY, 1957

ii. ISSUE:  The issue really is consolidation not joinder because the lawsuits have already been filed and now need to be combined (this is Rule 42, not a joinder rule).

iii. HOLDING (mine):  For convenience and justice when the liability arises out of a common transaction or occurrence involving common questions of fact and law they will stay together in court.

iv. POLICY:

v. Cases exist where the parties could not be joined but they can be consolidated – doesn’t require there to be a common transaction or occurrence.

vi. Consolidation requires a judge order; joinder just if proper then it happens.

F. Impleader and Interpleader – LAW 

i. General:

ii. Impleader = third party ∆ (the claim on the third party ∆ can only be asserted if it is derivative of the Π’s claim on the original ∆)

1. Test is:  If the claim against the original ∆ gets dismissed, would the one against the third party ∆ automatically get dismissed as well?  If so, then it is derivative.  If not, it is not derivative and therefore not proper to implead the third party ∆.  

iii. Interpleader = occurs when there is a stakeholder (in possession of $, property, etc.) that may belong to two or more claimants, but it is unknown who, so the stakeholder brings everyone into a lawsuit to determine ownership and avoid the risk of paying the wrong claimant first and then having to repay the rightful claimant later.

b. Rule 14 – impleader; only applied to people who are not yet parties of the lawsuit (third parties)

i. (a)  At any time a ∆, as 3rd party Π, may bring a nonparty into the actio who is or may be liable to the 3rd-party Π for all or part of the Π’s claim against the 3rd party Π.  No leave of court necessary if filed w-in 10 days after serving its original answer.  Otherwise leave must be obtained w/notice to all parties in the action.  MORE IN THIS RULE but basically 3rd part ∆ can then bring claims according to Rules 12 and 13.

ii. (b) – Π may bring in a 3rd party when a counterclaim is asserted against a Π it may cause a 3rd party to be brought in under the circumstances which under this rule would entitle a ∆ to do so.

c. Rule 22 – interpleader; statutory interpleader as well – both allow the stakeholder to act as a Π and sue the potential claimants to the stake
i. Rule 22 – there must be complete diversity between the Π and all the ∆s and satisfy the $75k requirement (and of course PJ, SMJ, and venue proper as well over all the ∆s)

1. 22 (1) – brought in when their claims are such that the Π is or may be exposed to double or multiple liability.  No common origin, not identical but in fact are adverse to or independent of one another does not matter.  Π does not have to admit b eing liable in whole or part to any or all of the claimants.  Do not in any way limit the jionder of parties permitted in Rule 20, §§ 1335, 1397, or 2361.

ii. Statutory Interpleader – Congress passed for when there is no court w/PJ over everyone that needs to be involved in the lawsuit.  This allows for nationwide service of process, essentially creating a federal longarm statute.  Minimum diversity between any two claimants (even if there are more claimants) is all that you need – not complete diversity! 

1. Only requires $500, not $75k required. 

2. Also if all the members are of the same state, it must be taken to state court – federal court will not allow it.

3. Complimentary – does not overrule Rule interpleader (most are brought under statute not rule)

G. Impleader and Interpleader – CASES 

a. Jeub v. B/G Foods (Page 650) – sick patrons of sue ∆ restaurant where they ate contaminated ham.  ∆ impleads its ham distributor for breach of warranty (express or implied fitness for human consumption of food).

i. U.S. DIST. COURT – DIST. OF MN (1942) – impleader 

ii. HOLDING:  Rule 14 allows for third parties to be impleaded who are or may be liable for efficiency of all the parties involved so long as it does not infringe on the rights of any of the parties.  

1. i.e. not limited to indemnity presently enforceable (judgment already against a ∆)
b. Revere Copper & Brass v. Aetna Casualty & Surety (Page 353) – owner sues a surety of a contractor who then tries to sue the contractor because when it sold the policy it retained the right to sue the contractor even though the policy was to pay for damages/losses caused by the contractor.

i. 5TH CIRCUIT, 1970 – impleader 

ii. HOLDING:  According to Rule 14 (6th sentence), the surety may sue the contractor because it arises out of the same transaction.

iii. POLICY:

iv. If the owner had also wanted to sue the contract, it could have according to Rule 14, 7th sentence (again so long as it arises out of the same transaction or occurrence of the original claim).

v. Contractor could also sue the owner if it wanted to because § 1367(a) allows for ancillary J here.

c. Pan American Fire & Casualty v. Revere (Page 666) – liability insurer of tractor trailer versus those that were involved in the accident (bus driver, 26 kids, 2 other cars)

i. U.S. DIST. COURT, E. DIST. OF LA (1960) – interpleader (though not true interpleader, just in the nature of interpleader)

1. True interpleader = Π admits they owe $ to someone
2. Nature of interpleader = Π does not admit that they necessarily owe anyone anything
ii. HOLDING:  Interpleader is appropriate according to Rule 22 because the threat of multiple lawsuits on the same claim could exceed the insurance policy limit leaving some claimants SOL/

iii. POLICY:

iv. In insurance, once the policy limit is gone, the driver would pay the rest unless insolvent (and then the later parties take nothing).  Inequity not to the insurance company, but to the claimants.

H. Necessary and Indispensable Parties – LAW 

a. Rule 19 – necessary and indispensable parties rule

i. Generally:

1. The joinder may be purely optional.

a. Joint tortfeasors do not have to be brought together – can sue just one and not the other, bring two a separate suit in a different court at a different time.

2. Parties that should be joined if feasible, but if not feasible the lawsuit continues (19(a) parties)

3. A party should be joined if feasible, and if not the lawsuit is dismissed (19(b) parties)

4. Most of these cases turn on whether there is an alternative forum where all the parties can be joined – if there is it’s no great hardship but if not then courts are reluctant to dismiss and leave a Π with no remedy at all.  Of course, you would always look to the practicalities of each individual case.

ii. (a) – a necessary party (you can proceed w-out these but if feasible to join them you do).  An existing party brings attention to the lawsuit that the party is missing.

iii. A party who should be joined if feasible, 19(a) party, can be done in 3 ways:

1. (a)(1) – if you cannot give complete relief w-out the party.

2. (a)(2)(1) – if you cannot affect absent party interest. 

3. (a)(2)(ii) – if there is a risk that a present party would be subject to inconsistent judgments w-out the joinder.

iv. (b) – an indispensable party (you cannot proceed w-out these)

1. Looks to:  Π’s interest in proceeding in this forum, ∆’s interest in inconsistent litigation, interest of the absent party and the public’s interest in efficiency/fairness.

I. Necessary and Indispensable Parties – CASES 

a. Bank of California v. Superior Court (Page 633) – Π sues executor, residual legatee, and all other legatees but serves the summons and complaint only on the executor and residual legatee.  Residual legatee asks trial court to require the Π to serve all legatees and, if not, to dismiss on the basis that they were indispensable parties.

i. SUPREME COURT OF CA, 1940 – note this is under the old pre-amended Rule 19

ii. HOLDING:  The court decides the the parties should be joined if feasible (necessary parties) because the other legatees’ interests are affected but not so important as to dismiss it.  Decided that if you could serve process you should (like if they were all in CA), but if you can’t serve every one of them then don’t serve any.

b. Provident Tradesmens Bank v. Patterson (Page 639) – 3 Πs sue estate of the driver and the car owner’s insurance company.  The car owner let the decedent borrow his car though was not along.  Court of appeals reverses judgment on the grounds that the car owner was an indispensable party to the suit and should have been joined in the litigation.  Supreme Court reverses.

i. SUPREME COURT, 1968

ii. HOLDING:  The car owner’s had an interest in the litigation (risk that if the limit in his insurance policy was met he would have been liable), but it is not feasible to join him because it would destroy diversity/SMJ.  The court decides not to join him on the assurance that the other Πs will not pursue the car owner himself if they cannot fully collect on his insurance policy + the 4 factors below.

iii. POLICY:

iv. Πs should nto be complaining becuase they could have sued Dutcher (the car owner) in state court in the first place.
v. The ∆ insurance company should not complaint because it has a policy limit and they also could have brought Dutcher in.

vi. Absent party, Dutcher, also could have intervened if he was so concerned.

vii. Public interest/judicial system interest – efficiency is a factor and no reason to think this wasn’t a fair trial, waste of resources to retry.

J. Invervention – LAW 

a. Generally – interest parties can intervene either as a matter or right or by the discretion of the court (permissive joinder)

b. Intervening is easily granted especially if there is a legitimate interest in the litigation  and it is filed early in the litigation 

i. If opposed by an existing party or comes late in the litigation then the matter is more difficult.

ii. Interventions are not granted all of the time because we do still want the Π to be able to shape his lawsuit.
iii. If there is a general public importance then intervenors are usually allowed.

iv. A denial of an intervention of right is immediately appealable to an appellate court; a denial of a request for permissive intervention is not appealable until the end of the lawsuit.  Permissive intervension is in the discretion of the trial court so an appeals court will rarely disturb it.

c. Rule 24

i. (a) intervention as a matter of right:

1. Intervenor has an interest that will be affected by the case

2. Interest will be affected in a nontrivial way

3. Not adequately represented by an existing party

4. Request must be timely

ii. 24(a) claims arise when the absent party says to the court that they want in.  Similar in language to 19(a), 23(b)(1), and 23(b)(2).

iii. (b) – permissive intervention:

1. Timely request and the applicant has a question of law or fact in common w/the lawsuit.  This is an easy standard to satisfy.

K. Invervention – CASES 

a. Brune v. McDonald  (Page 677) – passenger sues a driver.  The driver’s insurance agency files an intervening complaint alleging that the ∆ colluded w/the Π to take advantage of the insurance policy.

i. SUPREME COURT OF OR, 1938

ii. HOLDING:  Though the intervenor has an interest in the litigation, it will not be bound the lawsuit’s outcome and is therefore not able to intervene (if the Π does not win, there is no $ to pay out; if it does the intervenor can assert its fraud claim then).

iii. Under modern practice, the insurance company would not have to wait, it could sue the insured seeking a declaratory judgment of no coverage.

b. Smuck v. Hobson (Page 683) – Parents were not parties when pending before the trial judge because their interest was represented by the Board of Education.  On appeal, they drop out and the parents seek to intervene.

i. D.C. CIRCUIT, 1969

ii. HOLDING:  Intervention is allowed because the first two points in 24a are clear; the following two are applicable now that the Board of Education has dropped out of the lawsuit. 

iii. POLICY:

c. Atlantis Development Corp. v. United States (Page 689) – United States sues developers for not having a permit to develop coral reefs.  Atlantis seeks to intervene claiming that they actually own the reefs in dispute.

i. 5TH CIRCUIT, 1967

ii. HOLDING:  Intervention is allowed even though they are not bound by the judgment in the original lawsuit because of stare decisis.

1. If the U.S. wins, then they will just bring the same lawsuit against Atlantis and the 2nd court would feel bound by stare decisis to find for the U.S. again.

iii. POLICY:

iv. Do not infer too much from this case – it is at the outer edge of the continuum of intervention.  Just because you’re worried about stare decisis/legal precedent does not mean you will be able to intervene.  You must show a tangible interest (here property).

L. Class Action – massively large scale joinder

a. Rule 23

b. 23(a) – requirements of class actions (4 explicit requirements)

i. Numerosity – too numerous to be handled by joinder

ii. Commonality – claims of the Π class must share a common question of far or law w/one another (minimal, always satisfied)

iii. Typicality – claim of Π class representative is typical of the claims of the absent class members
iv. Adequacy of representation – class representative and the lawyers both must adequately represent the class 

c. Implied requirements:

i. Class is adequately definable (easy if it’s who bought a certain stock during a certain time period; harder if its something like women affected by a lack of abortion services in a state)

1. This sometimes depends on the nature of the remedy – if for damages we need to know who to give the $ to; if an injunction then the problem gets fixed for the entire class known or unknown.

ii. Class representative is a member of the class

1. Often meaningless but think about a trade association not actually owning any drug stores (cannot bring a class action on the drug store’s behalf)

iii. 23(b) – Types of transactions, different requirements for each:

1. (1)(a) – incompatible standards (mandatory); less common

2. (1)(b) – limited fund (mandatory); less common

3. (2) – equitable (mandatory); most common

a. primary relief is injunction w/only incidental monetary relief (ex. civil rights)

4. (3) – common question (voluntary); most common

a. the most controversial form of class actions – claims where common questions predominate over non-common questions of the Πs against the ∆s and usually involve large amounts of $

b. voluntary = notice must be given to members of the class that they are a member and can opt out (if not bound by the decision and cannot sue on your own)

c. amendments have given these members a second chance to opt out if they choose and that the notice of the class must be written in plain English (and the judge picks the class action lawyer rep)

d. Lawyer’s Fees:

i. Loadstar system was how lawyers first paid (what would earn representing someone else times the # of hours working on the suit times the risk factor in taking the lawsuit)

1. independent of what the class got, could settle for little and still get a lot of $

ii. Common fund (more use this now) – take the amount of recovery by the class, decide a reasonable % to give to the lawyer and that will equal his fee).


1. lawyer’s incentive is now to maximize the recovery to get a larger fee

e. Aggregation

i. If no one in the class has $75k then it cannot be heard in federal court (assuming it is a state issue)

ii. Zahn rule would only allow ∆s with $75k each but w/§ 1367(a) it does qualify because the other claims are factually related to the anchor claim.  1367(b) forgot to include Rule 23 as an exception so it appears that Zahn is overruled and all the other parties can join.  

1. 3 federal circuits have held that Zahn is overruled (follows statute not legislative history to do this).

2. Supreme Court split 4-4 so there is no final decision on this.

f. Class actions may not settle w-out the approval of the court (this is to protect the absent class members).

g. Rule 23.2

h. POLICY:

i. Used when individual citizen would not have a large enough claim to justify a lawsuit

j. Helps enforce public laws through private action 
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