Civil Procedure I Outline

I. Introduction

A. The Value of Procedure

Civil procedure exists to make sure that everyone who participates in the judicial system is treated fairly, is granted proper due process, and has an opportunity to be heard. 
Adversary system:  Central feature of this system is the almost total responsibility placed on the parties to the controversy for beginning suit, shaping issues, and producing evidence.

Reason for adversary system:  

1. A truer decision is reached as the result of a contest directed by interested parties.

2. The parties, who after all are the ones principally interested in the controversy’s resolution, should bear the major burden of the time and energy required.

3. Although impartial investigation may be better when no final decision need be reached, setting up sides makes easier the type of yes-or-no decision that is thought to be necessary in a law suit

Role of judge:

4. The judge plays only the role of a mediator, not policy maker.
5. Judge decides the case solely on the basis of evidence and arguments.
6. If judge involved, it might be caused by a bias
7. When a judge can unfairly influence jury.
Band’s Refuse Removal Inc.: Crazy judge, Held: Judicial restraint, important for judges not to be overly involved.

Kothe v. Smith 2nd Cir.  (Similary to Agent Orange): Judge pushed for settlement and threatened parties if they didn’t settle before trial.  Smith penalized for not agreeing to settlement. Held: Reversed and instruction to vacate. Judge cannot coerce one or both parties into settlement.
Federal Judicial System

Laid out in U.S. Constitution Article 3 Section II. Lays out powers given to courts.
B. A Survey of The Civil Action

In our court system, the following is the process by which an action proceeds:

1. Selection of Proper Court – based on convenience, legality, due process, jurisdiction (personal, subject matter, venue)
2. Commencing the Action – service of process to the defendant
3. Pleading and Parties – submission of the complaint and identification of the parties.

4. Response – defendant responds to charges (motion to dismiss, answer, reply, counterclaim, implead)
5. Discovery – obtaining information prior to trial. (interoggatories, production)
6. Summary Judgment – initial motions to dismiss case, or make determinations before trial.

7. Scheduling – setting the dates for trial.

8. Jury Selection – if necessary.

9. Trial – presentation of evidence and arguments.

10. Submission to Jury – based on the judge’s instructions.

11. Post-Trial Motions – motion for new trial, for judgment notwithstanding the verdict, etc.

12. Judgment and Enforcement – final determination of decision, damages, costs, etc.

13. Appeal – if requested by defendant.

14. Conclusiveness of Judgments – when no further action is taken, decision is res judicata.

	Example: Capron v. Van Noorden – Capron argues that the Circuit Court of NC didn’t have jurisdiction because Van Noorden didn’t have enough information in the claim to prove that they were citizens of different states. The burden of determining jurisdiction is on the court itself, as opposed to the parties in the suit. ► Court’s can only rule on cases specifically in their jurisdiction (U.S. Constitution Article 3 § 2.) Capron limits the power of federal courts in order to protect state courts.  Federalism: balancing power of Federal and state.


II. Pleading
Purpose of Modern Pleadings: 

1. Give notice of claims and defenses

2. Issue formulation, and 

3. Screen out claims that have no basis.  
3 burdens:

1. Pleading – One must allege that element of the claim or defense

2. Production – One must produce evidence (witnesses, documents) that tend to demonstrate the proposition at stake.

3. Persuasion – One must persuade the trier of fact that one’s version of the facts is more likely than not to be true.

Usually the 3 burdens go together, though not always.

 42 USC §1983 – Civil Rights

a. any person who denies another of rights shall be liable 


b. Gomez v. Toledo (qualified immunity is a defense where burden of pleading lies with ∆ - acting 
in good faith is affirmative defense)

Types of pleadings:

 
1. Complaint: A civil action is commenced when a complaint if filed in court. Rule 3

2. The answer is the defendant’s response to the complaint.

3. Reply: In two circumstances, there will be a third document, called the reply. 

The reply is, in effect, an "answer to the answer." A reply is allowable: (1) if the answer contains a 
counterclaim (in which case a reply is required); and (2) at plaintiff’s option, if plaintiff obtains a court 
order allowing the reply. 
Rule 11(a) – Pleadings must be signed by attorney or unrepresented party.  Signature makes signer responsible for the truthfulness of the allegations contained.
Rule 11(b)

11(b)(1) - Certifies claims are not being used to harass or delay or any other improper purpose.


11(b)(2) - Certifies claims aren't frivolous and are warranted by existing law.  Massey v. Norwest Corp. 


1. If trying to change the law, need to label your argument as such.  Should be given great tolerance under Rule 11.

11(b)(3) - Claims have evidentiary support or are likely to have such after reasonable investigation.


11(b)(4) - Denials are warranted by evidence or, if identified, are based on a lack of information.  


A represented party cannot be sanction under 11(b)(2) but it can be under 11(b)(3) and 11(b)(4).

 

Rule 11(c) -SANCTIONS 

Rule 11(c)(1)(A) - a motion for sanctions must be served first on the party; after 21 day 'safe harbor' and no 
response, it is then filed with the court.


Rule 11(c)(1)(B) - if a court initiates the Rule 11 inquiry, it must issue a show cause order first.  There is no safe 
harbor.   Show cause order gives party a chance to show why they should not be sanctioned.  
 Bridges v. Diesel Service - D brought motion for Rule 11 sanctions because P failed to file EEOC claim before civil suit.  Court found that Rule 11 was violated but did not impose sanctions because P remedied the situation immediately and sanctions are for deterrence and reserved for frivolous and unmeritorious claims.  



Massey v. Norwest - upheld monetary sanctions for failing to establish diversity of citizenship and ignoring 

safe harbor.



PSLRA - Congress decided there will be a Rule 11 inquiry in every class action securities case.  

 

Rule 11 motions are a big deal because you are calling into question the integrity of another member of the bar.  

 

Rule 11 only applies to pleadings, written motions, and other papers - not discovery issues or oral argument. Christian v. Mattel (Barbie case)
Purpose of Rule 11:  Deter unjustified litigation

Lessons from Rule 11:  Stop, think, research, before filing with Court.  

THE COMPLAINT 


Rule 3: The filing of Complaint Commences action:. The date of filing matters for statute of limitations purposes.
 Rule 8 – General Rules for Pleadings




a. Claim for Relief





i. Jurisdiction: short, plain statement for 





ii. Claim: short, plain statement 





iii. Relief: demand for judgment in which relief can be granted. 





(The complaint must also contain a caption, Rule 10)




b. Defenses; Forms of Denials





i. must address all claims in good faith




c. Affirmative defenses





i. ∆ must include in pleading




d. Effect of Failure to deny





i. if required to reply – admitted





ii. if not required to reply – denied or avoided




e. Pleading to be concise and direct – Pleading in the alternative





i. allegation should be concise, direct, simple





ii. ∆ may make more than one claim; can be inconsistent 
 Dioguardi v. Durning (guy will unintelligible complaint) Rule 8(a)
Failure to State claim in which relief can be granted. Will result in Rule 12(b) dismissal.
C. Special matters: Certain "special matters" must be pleaded with particularity if they are to be raised at trial. 

Rule 9:


a. Capacity to be sued.



b. Fraud, mistake, condition of the mind, Stradford v. Zurich Insurance.


c. Conditions of Precedent



f. Time and Place




 include in allegations/averment if they are relevant



g. Special Damages




 have to be specifically claimed
The reasons fraud and mistake are singled out for heightened pleadings are: 

1. Protection of reputation (easy to make, damaging if not true)

2. Deterrence of frivolous suits

3. Providing adequate notice ** Primary Purpose

4. Often awards of punitive damages.

Stradford v. Zurich Insurance Co. Facts: Stradford was a dentist making a claim under his insurance policy. Legal Rule: 9(b) provides “In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity.”  Malice, intent, knowledge, and other condition of mind of person may be averred generally.” Holding:  Opportunity to amend counterclaim is generally granted when “justice so requires”. D must identify statements that P alleges to be fraudulent.
Some problems with this particularity requirement:  Fraud involves some aspect of concealment, yet P must already know the specifics. W/o discovery, how will P know this?

Securities Fraud Litigation: a “Super-heightened pleading standard” Private Securities Litigation Reform Act of 1995.  **Due to potentially high pay-off

DEFENDANT’S RESPONSES
Things to do upon Service of Complaint:
1. Default –No Response. Rare. Rule 55.
2. Denial

3. File an Answer/Response

A. Optional Pre-Answer Motions: Motion to Dismiss: Either in the answer, or by separate motion, defendant may attack the validity of the complaint in a number of respects. 

Rule 12(a): Time to Respond Usually 20 days from service of complaint to respond by motion pursuant to Rule 12 or by answering complaint.  Often get extension of time.  Agreements generally are considered a matter of courtesy among counsel and Rule 6(b) authorizes court to grant extensions.  

12(b) Motions to Dismiss:
1. Lack of jurisdiction over the subject matter; can be raised at any time
2. Lack of jurisdiction over the person; *
3. Improper venue; *
4. Insufficiency of process; * (summons itself)
5. Insufficiency of service of process; * (manner of process)
6. Failure to state a claim upon which relief may be granted; and 
7. Failure to join a necessary party under Rule 19. 

* Disfavored defenses: Rule 12(g) and 12(h) state that if you don’t raise disfavored defense in first motion filed – no matter what kind of motion - (they can all be filed together), they will be waived, unless amendment is permitted by 15(a).  12(g) states you must include all 12(b) defenses then available, and cannot make new pre-answer motion based on other 12(b) defenses, but 12(b) defenses not waived (the ones not disfavored) can be raised in answer or after answer motions.
B. 12(b)(6) motion to dismiss for failure to state a claim: if D believes that P’s complaint does not state a legally sufficient claim, he can make a Rule 12(b)(6) motion to dismiss. The motion asserts that on the facts as pleaded by P, no recovery is possible under any legal theory. (Example: statute of limitations run.)

Effect of Rule 12(b)(6) is usually leave to amend, but what if leave to amend is denied?  Rule 12(b)(6) motion constitutes adjudication on the merits, and so further actions on same claim are barred.
Rule 12(c): Motion for Judgment on the Pleadings: After D has filed an answer, and the pleadings are complete, D can accomplish the same result by making a Rule 12(c) motion for "judgment on the pleadings." Like 12(b)(6), but AFTER answer.
12(e). Motion for more definite statement: If the complaint is ambiguous, D may move for a more definite statement.  Can only be made pre-answer.
12(f). Motion to strike: If P has included "redundant, immaterial, impertinent or scandalous" material in the complaint, D may move to have this material stricken from the pleading. Rule 12(f). To strike material as scandalous it must be obviously false and unrelated to subject matter of action.  Motion to strike under 12(f) is mechanism for challenging substantive sufficiency of defenses raised in adversary’s answer.  Disfavored motion, should not be used typically. 

12(g): Any defense not raised is waived, except for (h)(2)

12(h): See above
 Amendment: If the complaint is dismissed in response to D’s dismissal motion, P will almost always have the opportunity to amend the complaint.  Rule 15
THE ANSWER 

A. The answer generally: The defendant’s response to the plaintiff’s complaint is called an "answer." In the answer, D states in short and plain terms his defenses to each claim asserted, and admits or denies each count of plaintiff’s complaint. Rule 8(b).

C. Denials: The defendant may make various kinds of denials of the truth of plaintiff’s allegations.

1. Where not denied: Averments in a complaint, other than those concerning the amount of damages, are "admitted when not denied...in [an answer]." Rule 8(d). 

2. Kinds of denials: There are five kinds of denials in federal practice: 8 (b)

Rule 10(b) Averments of claim or defense shall be made in numbered paragraphs and limited as practicable to single set of circumstances.

4. Affirmative Defenses


Rule 8(c) lists 19 affirmative defenses that must be raised specifically.  Affirmative defense is defined as encompassing two types of pleadings:  Ones that admit allegations but suggest some other reason why there is no right of recovery, and ones that concern allegations outside P’s prime facie case that D cannot raise by simple denial.  Function of Rule 8(c) is provide P notice of D’s intentions.

Ingraham v. United States US Court of Appeals, Fifth Circuit 1987
Facts:  Ingraham was operated on by Air Force surgeon and drill was negligently used and Ingraham’s spinal cord was permanently damaged.  Court awarded P 1.2 million and no reference was made to Medical Liability Act in pleadings nor was any reference made to Act during trial.  After judgment, US appealed, urging MLA limitations and sought relief under rule 60(b).  Held: Denied, defenses not timely raised are waived.
E. Counterclaim: In addition to defenses, if D has a claim against P, he may (in all cases, called permissive) and must (in some cases – called compulsory) plead that claim as a counterclaim.  Discussed more below.

 AMENDMENT OF THE PLEADINGS  Rule 15      Usually a liberal amendment policy.
15(a). Amendments allowed once as a matter of course, if before responsive pleading or by leave of court (when justice so requires) (Beeck v. Aquaslide)
Complaint: Amended at any time before answer is served. 
 Answer: may be amended once within 20 days after D has served it. (If the answer contains a counterclaim, the answer may be amended up until the time P has served her reply.) 
15(b). With consent at trial. 

1.
Express consent
1. Implied consent - if issue is brought up at trial and no objection, impliedly consenting.  

2. Over objection at trial - court has discretion to grant leave to amend as long as there is no display of prejudice and party is given notice and has the ability to litigate. Rule 15(b)
15(c). Relation Back: 

15(c)(2): Relates back to the date of the original pleading, if the claim or defenses "arose out of the conduct, transaction or occurrence set forth or attempted to be set forth in the original pleading."  For statutes of limitations purposes, when it has expired before amendment. 
When adding new parties:15(c)(3) : Must be within 120 of filing original claim. Worthington v. Wilson
:
(1) must relate back to the claim in the initial complaint 

(2) new party knew of the suit, and 

(3) but for a mistake, the new party would have been sued. 
Rule 15 reflects two of the most important policies of Federal Rules.  

1.) each claim to be decided on its merits rather than procedural technicalities.  

2.) fed rules assign pleadings the limited role of providing parties of notice of pleader’s claim or defense.  

Some states allow people to sue john doe and can change to a specific name years later w/ relation back.
Beeck v Aquaslide N Dive Corp  Issue:  Was it abuse of power for trial court to grant leave to amend in order to deny admission of manufacture after the running of statute of limitations.  Reasoning:  No evidence of bad faith on Aquaslide - followed the decisions of three separate insurance companies. There was no lacking of diligence. Justice didn’t require as P’s had other recourse.
Worthington v. Wilson (cop hurts guys wrist)  Holding: It doesn’t relate back.  Rule 15(c)(3) allows the parties to be changed when they are mistakes, but not due to lack of knowledge.  So, because of lack of knowledge, the amended complaint doesn’t relate back.
JUDGMENT

Default Judgment Rule 55

(a) When party against whom judgment for affirmative relief is sought has failed to plead or otherwise defend.

(c) Can be set aside for good reason or otherwise by Rule 60

Rule 60

Mistakes, Excusable Negligence, Newly Discovered Evidence:
C. The Analytic Roadmap
1. Is there Subject Matter Jurisdiction?

2. Is there Personal Jurisdiction?

3. Is Notice/Opportunity to be Heard appropriate?

4. Has the defendant received proper Service of Process?

5. Is Venue proper?

6. Can/Should the defendant Remove from or to federal/state court?

7. Should a party pursue Waiver, and question the above issues?

Issues 1-3 are issues of Constitutional (Article III) importance.  Issues 5-6 are governed by federal statutes, and issue 7 is governed by federal statutes, among others.

III. Personal Jurisdiction

Traditional Basis for Jurisdiction 


A. Is there a traditional basis for jurisdiction (Pennoyer v. Neff, Brightline rule.






Cannot serve outside of state unless its consent or status)



1. Service inside State

i. Transient Jurisdiction, (Grace v. MacArthur, Burnham served with process while in airport in CA, no other contacts with state.)




ii. Presence/Domicile/ Residence (Milliken v. Meyer)



2. Service of D’s agents in state



3. Consent




i. Express – forum selection clause (Carnival Cruise Lines)




ii. Implied – Nonresident motorist statutes (Hess v. Pawlowski)




iii. Waiver – Actions in court (Bauxites), not raising jurisdiction defense.






By challenging jurisdiction consent to court’s ruling. (Ireland)



4. Status – like divorce proceedings.
If no traditional basis must look at statutes:


Two part Inquiry:



1. Does long arm reach D?



2. If so, is due process upheld.

 

a. Federal - Rule 4(k) 

i. 4(k)(1)(A) - Δ is subject to jurisdiction if they would be subject to general jurisdiction in the state in which the district court sits. So if you could get state jurisdiction, then you can get federal. 

ii. Exceptions – necessary parties, bulge rule, interpleader, authorized by statute, and when Δ is not subject to jurisdiction in any state.

 

a. State - Long Arm Statute.

i. Does the statute reach the Δ? Two kinds:

1. To the limits of due Process

2. more narrow - lists ways to be covered and courts can disagree with interpretation.  Gray v. American Radiator (Ok, tortious act, stream of commerce)
ii. If the statute does not reach, there is no jurisdiction. 
iii. If the statute does reach, must now do a due process inquiry.
b. Due Process Inquiry (5th Amendment for Federal, 14th Amendment for State)
 
Due process Inquiry is Shoe Test: Minimum Contacts and Fairness.
Int'l Shoe Test - test for in personam jurisdiction over non resident 

1. Minimum Contacts 

2. Doesn’t offend the notions of fair play and substantial justice.
Minimum contacts

a. Purposeful availment - Δ must have some sort of reaching out to the state.

i. Hanson v. Denckla - unilateral act of 3rd party is not sufficient

ii. McGee v. Int'l Life - Δ solicited one policy but one contact w/ state can be enough if claim arises out of it. **high water mark  

iii. Calder - the 'effects' test - if your act causes an effect in the state, that is enough even if you did not enter the state.

iv. Kulko - father did not avail himself of CA, unilateral acts of third parties took him to CA.  

b. 
Foreseeability -Is it foreseeable that Δ will get sued in that forum, NOT 
will the product reach the forum.  


World-Wide VW - must reasonably anticipate being haled into court 
in the forum state, it was not foreseeable that Δs would get sued in 
OK, they did not avail themselves of that market.  

1. Minimum Contacts (minimally, if you put your good into the stream of commerce with the expectation that it will be sold in the forum state) STREAM OF COMMERCE – AWARENESS IT WILL BE SOLD IN FORUM STATE

2. Fairness Inquiry (forum states interest, burden on defendant, burden on third parties)

 Asahi – No holding in the case.  

a. O'Connor wants SOC+, jurisdiction proper where contacts result from actions by D directed toward the forum state particularly.  


b. Brennan wants SOC – As long as you know end product is marketed/sold in forum state, that is enough.  
Millenium - music shop with same name that did not avail themselves of the market, suggests court is moving towards SOC+. 

c. Other relevant issues:

i. D’s ties to the state, not ∏'s - Keeton
ii. D’s ties to the state, not controversy's – Kulko
2. Fairness Inquiry

a. Asahi
 Reasonableness of jurisdiction will depend on several factors: 


1. Burden on defendant, 


2. Interests of forum state, 


3. P’s interest in obtaining relief  

4. “interstate judicial system’s interest in obtaining efficient resolution and shared interest of several States in furthering substantive social policies.”
a. Burger King - burden is on the Δ to show that the forum is unconstitutional - "so gravely inconvenient that you are at a severe disadvantage in litigation."  

b. Relatedness - does the claim arise out of the contacts?

i. This can make up for very small amount of contacts. McGee
ii. Don't have to have relatedness - can have general jurisdiction. Perkins
c. Inconvenience for Δ and witnesses

i. Burden is on Δ to show unconstitutional. Burger King
d. State's Interest in litigating the claim. McGee**high water mark), Calder, Keeton
e. ∏'s interest - will they be able to get recourse in any other forum? Keeton
I. Personal Jurisdiction and the Internet
 

a. Zippo Sliding Scale test

i. Active - conduct business over the internet. L.L. Bean (General jurisdiction)
ii. Interactive - permits exchange of information with a host computer.

1. Millenium – Needs something more; still need to purposefully direct its activities at the forum state. (SOC+)

iii. Passive - makes information available to anyone
Nature of Minimum Contacts Cases

	
	Type of Contacts
	Cause of Action
	Jurisdiction?

	1.
	Continuous and Systematic
	Related
	Yes

	2.
	Continuous and Systematic (General JD)
	Unrelated
	Sometimes

	3. 
	Isolated and Sporadic (Specific JD)
	Related
	Sometimes

	4.
	Isolated and Sporadic
	Unrelated
	No


General Jurisdiction

What do we need for General Jurisdiction?


1. Threshold for minimum contacts is higher when cause of action is unrelated.


2. Requisite contacts that are Fair and Substantial are required.

I. General Jurisdiction
 

a. Under Shoe you can bring suit where there are continuous/systematic contacts but the claim does not arise out of them.

 

a. Perkins - company was effectively running out of the state of Ohio during wartime occupation of the Philippines but dispute arose out of stock that was issued in the Philippines - court upheld jurisdiction.  (This is a case of extraordinary contacts).

 

i. Helicopteros - ties were not sufficient enough to warrant general jurisdiction, claim did not arise out of contacts.

ii. ∏s lawyers conceded claim did not arise out of contacts - big mistake. 

iii. Mere purchase do not establish contacts.

 

a. L.L. Bean - upheld jurisdiction because they run a virtual store that does substantial amount, systematic  business to CA residents

 
G. Jurisdiction Over Property

Two types of actions: There are two types of actions that relate primarily to "things" rather than to people: (1) in rem actions; and (2) quasi in rem actions. 

1. In rem actions: Actions that do not seek to impose personal liability on anyone, but instead seek to affect the interests of persons in a specific thing (or res). (Ex: actions for divorce.)  In all of these types of in rem actions, no judgment imposing personal liability on anyone results – all that happens is that the status of a thing is adjudicated.  Only essentials to exercise state’s power are presence of the res (matter) within its borders, its seizure at the commencement of proceeding and opportunity of the owner to be heard.
2. Quasi in rem - if individual has property in the state, that property can be attached at the outset of the claim and ∏ can adjudicate against Δ up to the value of the property.  A way of getting a kind of in personam jurisdiction over nonresident Δs.

i. Harris v. Balk - court held that state's have to give 'full faith and credit' to other state's judgments under Art. IV § 1 of the Constitution.

ii. After Shoe, court did not return to Harris v. Balk.  We had different standards for in personam and quasi in rem.

NEW STANDARD FOR QUASI IN REM

iii. Shaffer - All assertions of state-court jurisdiction must be evaluated according to Shoe and its progeny.

1. When adjudicating an individual's rights in 'property' you are essentially adjudicating over their rights.  Same as in personam so should be evaluated the same way.

2. Have to apply SHOE TEST
Service of Process:  
I. Service of Process - Rule 4. Summons
 

a. Form - content of the summons

1. Signed by clerk, bears seal of the court, identify court and parties, be directed to Δ, and state the name and address of the ∏'s attorney, or if unrepresented, of the ∏.

2. State time Δ must appear and notify that failure to do so will result in default judgment

3. Can be amended

 

a. Issuance
1. Upon filing or after, ∏ may present summons to clerk for signature and seal

2. If in proper form, clerk shall sign, seal, and issue to ∏ for service on Δ.

3. A summons, or copy of summons if addressed to multiple Δs, shall be issued for each Δ to be served.

 

a. Service with Complaint
1. Summons shall be served with copy of complaint under time allowed under subdivision (m) 

2. Service can be done by anyone not a party and 18 years or older

a. Court may direct marshal, deputy marshal, or other person specially appointed to serve at request of ∏. Waiver of Service
1. Δ who waives service does not waive objection to venue or jurisdiction

2. Individual, corporation, or association that is subject to service under (e), (f), or (h) and receives notice in manner provided has a duty to avoid unnecessary costs of service - ∏ must request that Δ waive service as follows:

A. In writing addressed directly to Δ (if individual) or to officer or agent (if corporation)

B. Dispatched through first-class mail or other reliable means

C. Accompanied by a copy of the complaint and shall identify the court in which it has been filed.

D. Inform the Δ of consequences of compliance and failure to comply (pursuant to Rule 84)

E. Give the date the request was sent

F. Allow the Δ reasonable time to return, at least 30 days from date request sent, or 60 days for that date if Δ is outside the US.

G. Provide an extra copy of notice and request, as well as a prepaid means of compliance in writing.  

If Δ located in US fails to comply, court can impose costs subsequently incurred in effecting service unless good cause is shown.

1. If Δ timely returns a waiver, before being served, they have 60 days after the date on which the request is sent to file an answer

2. When ∏ files waiver of service with the court, the action shall proceed, except as provided in (3), as if a summons and complaint had been served at the time of filing the waiver.  No proof of service is required.

3. Costs imposed for failure to comply include costs subsequently incurred in effecting service under (e), (f), and (h), together with costs, including reasonable attorney's fees, of any motion required to collect the costs of service.
Statute of Limitations: Sometimes you don’t want to ask for waiver is statute of limitations is close.  In State court, statute of limitations keeps running until defendant is served.  You waste time asking for waiver and then have shorter period of time to serve if waiver is not granted.

a. Service Upon Individuals
1. Pursuant to law of the state in which the district court sits or, for courts of general jurisdiction, pursuant to law of state where service is effected
2. By delivering a copy of summons and complaint to individual or by leaving copy at individual's dwelling house or usual place of abode with someone of suitable age (18+) and discretion that  resides there or by delivering a copy of summons and complaint to agent authorized by appointment or by law.

a. Service upon foreign individuals - LOOK IT UP

1. By internationally agreed means reasonably calculated to give notice (Hague Convention)

2. If not internationally agreed means, provide that service is reasonably calculated to give notice

 

a. Service upon Infants and Incompetents - by the law in the state in which the service is made.

4(h)(1) Corporation: Service on a corporation may be made by leaving the papers with an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive process for the corporation. 
4(h)(1)Local state law: As with individuals, service on a corporation may also be made in the manner provided by the local law of (i) the state where the action is pending or (ii) the state where the service is made. 


Look up government, foreign individuals, etc.

a. Territorial Limits of Effective Service
1. Service of a summons or filing of waiver is effective to establish jurisdiction over the person of a Δ 

A. Who could be subjected to jurisdiction of a court of general jurisdiction in the state in which the district court is located

B. Who is a party joined under Rule 14 or Rule 19 and is served at a place w/in US and not more than 100 miles from where summons was issued or
C. Who is subject to federal interpleader or
D. When authorized by a statute of the US

2. If exercise is consistent with due process if individual is not subject to jurisdiction of the courts of general jurisdiction of any state.

b. Time Limit for Service - dismissed w/out prejudice if not within 120 days, time can be extended if ∏ shows good cause

4. Motion for Insufficient Service – Rule 12(b)(5) For example, publication in newspaper, where it is unconstitutional
6. Proof of Service: 4(l) Look it up
Constitutionality of Notice
1.  Did the service of process rules permit what has taken place?

2.  Does it satisfy the constitution requirements of due process as pronounced by Mullane?
Notice generally: The court may not proceed unless D received adequate notice of the case against him.

1. Notice is a constitutional due process inquiry: 
 

[Reasonably Calculated] [Under the Circumstances] [To Provide Actual Notice] Mullane v. Central Hanover Bank & Trust

 

i. Mullane notice requirements

1. Notice must be reasonably calculated to (1) give notice of pendency and (2) give an opportunity to be heard.

2. Must be of such nature as reasonably to convey the required information.

3. Must afford a reasonable time for those interested to make an appearance

4. Court should have due regard for the practicalities and peculiarities of the case

5. * Remember, Doesn’t matter if notice is actually received

 

i. Categories of notice

 

1. Notice requirements for known parties

a. Notice in a manner reasonably calculated to reach them

i. Personal service = always sufficient

ii. Mail service = usually sufficient

iii. Publication = never sufficient for this category

b. Process that is a mere gesture is not someone's due.

 

1. Notice requirement of unknown parties

a. Publication or constructive services is constitutionally sufficient for unknown or missing parties

i. Where it is not reasonably practicable or possible to locate individuals, publication suffices

ii. Insufficient notice by publication when Δ was a resident who departed state to establish domicile elsewhere even though his family remained. McDonald v. Mabee
1. Other categories:

a. Actions involving real property - attachment of chattel plus publication can be adequate because theoretically property owners will know the status of their property. (similar to Pennoyer)

b. Notice by 'best methods reasonably practicable' 

i. Insufficient notice by posting when individuals were be evicted and were notified by posting on the door of the public housing project. Greene v. Lindsey
Example: Insurance Co of N. America v. Hellenic Challenger.  US Marshall gave complaint and summons to claims adjustor who was assistant to person normally in charge of receiving service.  That person was gone.  Claims adjustor forgot and company didn’t know it had been served until bank account had been attached.  Claims adjustor was a sufficient person to serve process to, though not expressly named as an agent.

Wuchter v. Pizzutti – Supreme Court overrules NJ nonresident motorist statute (like Hess) because it did not expressly require Sec. of State to communicate notice of action to nonresident.  Notice was actually received from Sec. of State, but Supreme Court invalidated anyway.  Any state, when imposes unique burdens on a person, must predetermine how the burden will be determined rather than determining it ad hoc.
VENUE 
A. Definition: "Venue" refers to district within a state. Venue is waivable. You still need personal jurisdiction.
Statutory: Venue is not a constitutional matter, but rather a statutory matter. Issue of convenience and efficiency 28 U.S.C. §1391
1391(a) Diversity cases:


(1) district where any ∆ resides, if all reside in same state



(2) district where substantial portion events or omissions occurred 



(3) fallback – where there is personal jurisdiction – only if 1) and 2) fail

1391(b). For Federal Question:



(1) where ∆ resides, if all reside in same state


(2) where substantial events or omissions occurred (Bates v. C&S Adjusters)


(3) fallback – treat as same as a.3 (minimum contacts analysis)
1391(c) For corporations: residence lies in a district in which they have personal jurisdiction at commencement of action.  If one district has more contacts, then that district. 
	 Bates v. C&S Adjusters - Defendant debt collector mailed collection letter to plaintiff's old address. Post office forwarded letter to plaintiff's new address, which was in different judicial district. The court held that venue was proper, under 28 U.S.C.S. § 1391(b)(2), in the district in which a substantial part of the events or omissions giving rise to the claim occurred. 


Foreign Defendants Venue: Substantial Action, location of vessel or cargo, or licensed to do business.  If foreign state, then in the U.S. District Court for District of Columbia

Venue Transfer:  In the federal system, D can move to transfer and the original court transfers the case to another district, rather than dismissing it. Two Part Inquiry for 1404(a):



1. Convenience and Interest of Justice.



2. Where suit might have been brought originally (Hoffman v. Blaski)



*must respect P’s choice of forum


Transfer is governed by §1404, 1406, 1407 (for efficiency),1631.
Hoffman v. Blaski: Plaintiff is IL resident.  Defendant is Texas corporation doing no business in IL.  Plaintiff brought suit in TX, it was the only place that had personal jurisdiction over the company.  Defendant’s moved to transfer to IL.  Court held:  Transfer must only be allowed to a forum in which the Plaintiff could have originally brought suit.

Forum non conveniens: 

1. Common law doctrine 

2. D can move to dismiss


a. if it’s in the interest of justice and convenience.  


b. The parties are then allowed to re-file it in the district to which it was to be transferred. 

3. Rarely invoked, because it’s extreme. Only when choice of forum is extremely unfair.

4. Gilbert Test (Piper v. Reyno, Gilbert Test Proper)
Example: Piper v. Reyno.  Plane crash in Scotland, passengers killed were Scottish.  Plane and propellers manufactured in PA and OH.  Plaintiff brought suit in CA because of more favorable strict liability tort law.  Defendant’s move to transfer under forum non conveniens as most witnesses, another separate trial going on already in Scotland.  Court held that Gilbert test proper forum non conveniens and test should not consider the law which is most favorable to plaintiff, unless the alternative is no remedy at all. 
** The plaintiff’s forum choice is given substantial weight, but less so when plaintiff is foreign.

· Conditional dismissal is allowed – defendants can be required to waive statute of limitations arguments if they want to transfer to another forum where statute has run.

· Stark contrast with Asahi.  Here we don’t care about foreign plaintiff’s, but we do for foreign defendants.  Foreign plaintiff’s often take advantage of our more favorable strict liability laws.
Gilbert Test: Forum Non Conveniens considerations:
Private factors:



Pubic factors:
Evidence location



Court congestion

Availability of witnesses


Local interest

Cost of getting witnesses


Forum familiarity with substantive law







Burden on jury for case unrelated to forum
IV. Subject Matter Jurisdiction

2 Part Inquiry:


1. Does Article III permit the Fed. Court to hear it?


2. Has Congress actually given that power to the Courts?
C. Burden: On party seeking to invoke the jurisdiction. 
Dismissal at any time: No matter when a deficiency in the subject matter jurisdiction of a federal court is noticed, the suit must be dismissed for lack of jurisdiction. See FRCP 12(h)(3).

DIVERSITY JURISDICTION – 
§1332(a) – Federal courts have jurisdiction in all cases where the amount of controversy is over $75,000, AND is between 

(1) Citizens of different states

(2) Citizens of a state and citizens or subjects of a foreign state


(3) Citizens of different states and in which citizens or subjects of a foreign state are additional parties


(4) a foreign state…as plaintiff and citizens of a State or different states.

1. Date for determining: Diversity is determined as of the commencement of the action. Doesn’t matter if parties later move.

2. Domicile: Citizenship is based on domicile, not residence. A person’s domicile is where she has her true, fixed and permanent home. You must have presence and intent to remain. Change in residence doesn’t necessarily change domicile. Mas v. Perry

a. Resident alien: A resident alien (an alien who lives in the United States permanently) is deemed a citizen of the state in which he is domiciled.  Aliens cannot sue other aliens (Constitutional issue)
b. Presence of foreigner: In a suit between citizens of different states, the fact that a foreign citizen (or foreign country) is a party does not destroy diversity. (Example: P, a citizen of Ohio, sues D1, a citizen of Michigan, and D2, a citizen of Canada. Diversity jurisdiction exists.) (In situations where one side consists solely of foreign citizens or foreign countries, "alienage" jurisdiction applies.)

3. Complete diversity (Strawbridge): Most important principle with diversity jurisdiction is that "complete diversity" is required. That is, it must be the case that no plaintiff is a citizen of the same state as any defendant. (Except mass accidents or class actions) Not a constitutional matter.  
B. Alienage jurisdiction: Alienage jurisdiction exists where there is a suit between citizens of a state, on one side, and foreign states or citizens thereof, on the other. (Example: P, a citizen of Mexico, sues D, a citizen of Illinois. Even if there is no federal question issue, there will be federal subject matter jurisdiction of the "alienage" variety, assuming that the amount in controversy requirement is satisfied.) §1332(a)(2)

1. Suit between two foreign citizens: But a suit solely between citizens of two foreign countries does not fall within the alienage jurisdiction. (Example: If P, a citizen of Canada, sues D, a citizen of Mexico, there is no alienage jurisdiction.) 

1332(c)(1). Diversity involving corporations: A corporation is a citizen of the state where it is incorporated and of the state where it has its principal place of business. For diversity to exist, no adversary of the corporation may be a citizen of the state in which the corporation is incorporated, or of the state in which it has its principal place of business. 

1. Principal place of business: Different views about where a corporation’s "principal place of business" is. 

a. Nerve Center Test: Corp’s principal place of business is the state in which its headquarters, 
b. Muscle Test: Principal place of business is the place in which the corporation carries on its main production or service activities. This is the more commonly-used standard. 

c. Total Activities Test: Some courts balance where the officers are located, where the production facilities are, etc.  Which test depends on jurisdiction

D. Partnerships and Unincorporated Associations:  You must consider the citizenship of individual members.  Means it’s hard for partnerships and associations to sue or be sued under Diversity Jurisdiction.  

E. Represented Parties: Typically citizenship of representative (like for C/A), unless it’s for the representation of decedents and infants, where the represented parties citizenship governs for jurisdiction, not the domicile of the representative.
Arguments for and Against Diversity: 

FOR:






AGAINST:
1. Discrimination to out of state litigants


1. Congests federal courts

2. Important tool to solve matters of nat’l significance
2. Interferes with state autonomy

    That are traditionally matters of state law

3. Retards development of state law

3. Shares ideas between states.



4. Reduces incentives for reform
4. Federal courts are considered superior


5. Forced to interpret state law that they

5. Fosters competition between state and fed. Court

may be unfamiliar with

AMOUNT IN CONTROVERSY FOR DIVERSITY §1332
A. For Diversity only: In diversity suits, an amount in excess of $75,000 (in other words, $75,000.01) must be in dispute.    
B. Claim must be made in good faith. In order to be dismissed, it must be a legal certainty that the amount is less than $75,000.  Hard to prove to a legal certainty. Court costs and interest, not included. AFA Tours v. Whitchurch.
C. Standard of proof: The party seeking to invoke federal diversity jurisdiction does not have to prove that the amount exceeds $75,000, but only that there is some possibility. The fact that P eventually recovers far less does not matter. All that matters is that the claim was made in good faith.
D. Whose point of view followed: The courts are split as to which party’s point of view is to be considered in calculating the amount at stake. Most courts hold that the controversy must be worth $75,000 to the plaintiff in order to satisfy the jurisdictional amount. 

E. Aggregation of claims: Plaintiffs may add claims together to determine the total amount in controversy. 
a. Multiple claims, single defendant: A plaintiff who has multiple claims against one defendant may aggregate the claims to meet the amount in controversy requirement.
b. Multiple defendants: A plaintiff may not aggregate claims against multiple defendants, the amount in controversy requirement must be met individually.

c. Zahn v. Int’l Paper: only those P’s who individually met the amt in controversy requirement and be members of the class.  OVERRULED By §1367.  In C/A aggregate all claims, no anchor claim.
FEDERAL QUESTION JURISDICTION 
A. Generally: The Constitution gives the federal courts authority to hear "federal question" cases. More precisely, under 28 U.S.C. §1331, the federal courts have jurisdiction over "all civil actions arising under the Constitution, laws, or treaties of the United States."  There is no precise definition of a case "arising under" the Constitution or laws of the United States. But in the vast majority of cases, the reason there is a federal question is that federal law is the source of the plaintiff’s claim. 


Original – defined in Constitution, §1251 (SCOTUS), §1331, §1332


Appellate – jurisdiction to review on appeal, §1254, §1257 – certiorari 


Exclusive – federal courts have exclusive jurisdiction in admiralty, patent 




and copyright, etc..; these cases can only be brought in federal courts.


Concurrent – state courts usually have concurrent jurisdiction over cases 




brought in lower federal courts for diversity and federal question cases; parties can dispute 

in either forum
Constitutional Limits of “arising under.” 
In Osborn v. Bank of United States, the Supreme Court construed “arising under” as defined under Article III §II very broadly. Only needed to be integral ingredient.  Much more broad than the Statutory limits under Mottley.
Under Mottley, the P’s original claim must “arise under” Federal question.
Mottley:  Well-Pleaded Complaint Rule – 

a. The federal question must be integral to P’s cause of action, as revealed by P’s complaint. 

b. It does not suffice for federal question jurisdiction that P anticipates a defense based on a federal statute, 
c. Artful pleadings (a claim stating federal questions not integral to claim) do not suffice.

d.  It’s easier for courts to screen cases based on cause of action because it needs to be done for the outset.
V. Multiple Claims and Parties: Joinder and Jurisdiction

1. Is it allowed under the rules?


2.  Is there jurisdiction (supplemental or independent, smj and pj)?
Counterclaims & Cross Claims: Rule 13 

Counterclaim against someone on opposite side of the “.v”


Cross-claim against someone on same side of the “.v”
13(a) Compulsory counterclaim: Counterclaim is compulsory if it arises out of the same transaction or occurance.   If you don’t bring it, you’ll lose the claim. Compulsory Counterclaims fall within supp. juris. – don’t need separate basis of jurisdiction. (U.S. v. Heyward Robinson)
13(b) Permissive counterclaim: May bring counterclaims not arising out of same transaction or occurance. Permissive counterclaims don’t have supplement jurisdiction, because they don’t arise out of the same T&O.
Test for determining same transaction:

1. Are issues of fact and law roughly the same?


2. Would res judiscata bar later claims?


3. Will some of the same evidence be brought?


4  Is there a logical relationship between the claim and counterclaim? ( most courts follow this 


test (U.S. v. Heyward Robinson)
13(f) Amendment: Can move to amendment by leave of court to assert counterclaim. 
United States v. Heyward Robinson: Contracts for excavation. One contract was for naval base. D’agnostino sued for breach of contract under Miller act, federal question.  One contract was for Stelma plant and Heyward counterclaimed for breach of contract under State law.  Is Heyward’s counterclaim compulsory?  If yes, ancillary jurisdiction, if no, then no smj. Held: Close and logical relationship between claims.  They arose out of same transaction, same parties, same type of work, during the same timeframe.  A single insurance policy covered both jobs. It would be impossible for Heyward to fully litigate claims against it on Navy job w/o including Stelma job because payments were not allocated between the two jobs.  Stelma and Navy claims were so interwoven at trial that they are no incapable of separation.  If we required them to be separated, it would result in fragmentation and multiplicity of litigation contrary to purpose of 13(a). Dissent: same insurance policy and time period irrelevant, not logically related.
CROSS-CLAIMS 

13(g) Cross claims: Must arise out of same transaction or occurrence.  They are never compulsory.  Are within Supplemental jurisdiction. (Lasa)
13(h). Joinder of Additional Parties. Persons other than original parties may be made parties to cross or counterclaims by Rule 19 and 20.
JOINDER OF CLAIMS 

Rule 18(a) Joinder of claims: Once a party has made a claim against some other party, he may then make any other claim he wishes against that party – related or unrelated. Rule 18(a). Never compulsory, but still subject to res judicata.  Rule 18 can never be the first claim.
1. Supplemental jurisdiction probably does not apply to a claim joined with another under Rule 18(a), because usually not same Constitutional Case (not same T&O). Thus the requirements of subject-matter jurisdiction must be independently satisfied by the joined claim. 
2. Claims can be severed, to avoid confusion under Rule 42.
IMPLEADER (THIRD-PARTY PRACTICE) – Rule 14
14(a): Impleader right generally: A defendant who believes that a third person is liable to him "for all or part of the plaintiff’s claim against [the defendant]" may "implead such a person as a ‘third party defendant.’" Must be derivative liability, like indemnity.  Cannot just blame TPD.  FRCP 14(a). 

14(b):  Impleader by plaintiff: A plaintiff, who has a counterclaim against him, may implead the person who has derivative liability. 

D. Timing: Must be within 10 days of answering complaint, or afterwards by leave of the court. 14(a)
D. Jurisdictional requirements:
1. 100-mile bulge: Service of the third-party complaint may be made anywhere within the 100-mile bulge surrounding the courthouse, even if the place of service is outside the state and is beyond the scope of the local long-arm. FRCP 4(k)(1)(B). 
2. Supplemental jurisdiction: In diversity jurisdiction, does not cover claims by P’s against parties joined by Rule 14.  §1367 codifies Kroger.  This would be like Kroger.  NE Corp, joined Iowa Corp.  Kroger (IA) can’t sue Iowa Corp.
E. Dismissal of main claim: If the main claim is dismissed before or during trial, the court has discretion whether to hear the third-party claims relating to it (assuming that these are within the court’s supplemental jurisdiction, as they will be in the case of an ordinary impleader claim). Think, Asahi.
JOINDER OF PARTIES 
20(a) Permissive Joinder: Multiple plaintiffs may voluntarily join together in an action if they satisfy two tests: Single transaction or occurrence AND Common questions of law and fact. (Mosley v. GM)
20(a). Joinder of defendants: If one or more plaintiffs have a claim against multiple defendants, these defendants may be joined based on the same two tests as plaintiff-joinder. (a) arise from a single "transaction, occurrence, or series of transactions or occurrences"; and (b) contain a common question of law or fact. 
20(b). Separate trials can be ordered for joined parties.
Mosely v. GM: Discrimination charges against GM and Union for many different discriminatory practices against Mosely and 9 others.  P’s were joined, but Dist. Ct ordered them severed.  Interlocutory appeal. Held: P’s claims were permissively joined because: 1.) Common issue of law and fact (same type of discriminatory behavior by company) and 2.) Same transaction or occurance (same discriminatory policy).  Also, order of severance only reviewable based on review of discretion.
B. Jurisdiction in permissive joinder cases:
1. Personal jurisdiction: Where joinder of multiple defendants is involved, the requirements of personal jurisdiction must be met with regard to each defendant individually. That is: 

a. Service: Each D must be personally served; 

b. Contacts: Each D must individually fall within the in personam jurisdiction of the court (by having "minimum contacts"); and Long Arm statute.
2. Subject-matter jurisdiction: In Diversity, P’s claims against parties joined under Rule 20 is not covered by supplemental jurisdiction.  Must be independent basis.
Rule 19 Compulsory joinder: Where additional parties must be joined, assuming the requirements of jurisdiction can be met. 

19(a) Necessary parties: Joined if feasiable (doesn’t destroy SMJ)

(1) absence prohibits complete relief for existing parties (Temple v. Synthes, joint tortfeasors are not 












necessary)

(2) Person claims interest to action and



(i) absence from suit would impede person’s ability to protect interest.



(ii) absence leaves other parties at risk of multiple liability

19(b) "Indispensable" parties: If person under 19(a) cannot be joined, court must determine whether they are indispensable.  Consider:

· If judgment in absence might be prejudicial to current parties?
·  Can prejudice be avoided by protective provisions?
·  Whether judgment rendered in absence will be adequate
·  Whether P will have adequate remedy if action is dismissed in 



nonjoinder (can they file in other courts?)
2. Jurisdiction: In diversity cases, P’s claims against parties joined under Rule 19 is not covered by supplemental jurisdiction. Must meet diversity and amount in controversey requirements independently.

Rule 19 and the 100-mile bulge:(4)(k)(1)(b): Parties joined under rule 19 can be served within the bulge.
SUPPLEMENTAL JURISDICTION 
Pendant Jurisdiction: A plaintiff asserts a jurisdictionally proper claim, and tacks on another claim, that doesn’t have an independent basis for jurisdiction.
Ancillary Jurisdiction:  Related claims asserted by defendants or other additional parties, but such claims don’t have an independent basis for jurisdiction.
Pre-§1367 Cases:

United Mine Workers of America v. Gibbs 1966 – Brennan. Gibbs sues UMW International for violation of labor Management Relations Act. He sues UMW also for claim under state law for secondary boycott under pendant jurisdiction. Held: The Constitution will extend to pendant claims that arise from the same “case” or controversy as the anchor claim.

What is a Constitutional Case:  The Gibbs Test


1. Claims are a “case” when they are derived from common nucleus of fact. Do not have 
to be the same, 

but must overlap. Res Judicata would bar it if brought later.

2. P would ordinarily be expected to try claims together


3. Federal law claim must be substantial.

(Gibbs is interpreting §1331, it later gets codified into §1367.)
Aldinger: P has federal claims against 3 D’s.  Court refuses to allow state law claims against 4th D.  Says no jurisdiction.

Finley: P’s husband and children are killed when their small plane hits power lines near an airfield. P sues the U.S. in federal court, under the Federal Tort Claims Act. Then, P amends her complaint to include state-law tort claims. HELD:  No diversity of citizenship between P and D2 and D3, and no federal-question claim against them. Pendant party jurisdiction not allowed.

Finley was directly over turned by Congress in §1367(a). Specifically one of the reasons Congress wrote §1367.

Kroger: Kroger (IA) brought wrongful death suit against ODDP (NE) under diversity jurisdiction.  ODDP impleaded Owen (IA).  P amended complaint to include Owen, who she thought was a NE Corp, under ancillary jurisdiction.  As it turns out, it was  IA Corp. HELD:  jurisdiction is not allowed, because it destroy “complete” diversity. (interpreting §1332). Court suggested though, that claims by defending parties that would destroy jurisdiction would be ok, because they were brought in against their will (compulsory counterclaims, cross claims, third party claims) whereas P had choice of forum.
 §1367: "Supplemental" jurisdiction Statute: Under the doctrine of "supplemental" jurisdiction, the new parties and new claims may not have to independently satisfy subject-matter jurisdiction – they can in effect be "tacked on" to the "core" controversy. 

1. Three-part inquiry: 


1. Does the Constitution allow it? (Gibbs test)


2. Does §1367(a) allow it? If it’s a diversity claim, go to question 3.


3. Does §1367(b) prohibit it? Or, does the claim have an independent basis for jurisdiction

1367(a): If federal court has original jurisdiction over anchor claim it has jurisdiction over a claim arising from “same case” or controversy, so long as it’s Constitutional.  This includes pendant parties involving joinder or intervention of additional parties.  
· Use the Gibbs test. 
· The anchor claim must have original jurisdiction by itself.  
· The last sentence involving pendant parties directly overrules Finley.
1367(b) : In diversity jurisdiction cases, NO supplemental jurisdiction over claims by Plaintiffs against persons made parties under 

i. Rule 14 (codifying Kroger), (impleader)


ii. 19, (compulsory joinder of parties)


iii. 20 (permissive joinder of parties) 

iv. 24 (intervening parties)

v. OR over claims by persons proposed to be joined as plaintiffs under rule 19 or seeking to intervene under 

rule 24 when new parties aren’t diverse.

When claims would destroy diversity
Section 1367(c) gives four reasons for which a court may decline to exercise supplemental jurisdiction that exists

1. if it raises complex claim of state law, 

2. the state claim dominates the claim, 

3. the court dismissed the claim to which it had original jurisdiction, or 

4. other compelling reasons or exceptional circumstances
1367(d): If state claim gets dismissed statute of limitations is tolled while its pending, or you have 30 days after dismissal to refile in state court.

Exxon (5-4 decision): Can court exercise supplemental jurisdiction in diversity where not all members of class meet amount in controversy requirement? Majority:  Yes, if Congress meant to exclude Class actions (rule 23) in list of exclusions in §1367(b) they should have mentioned them.  1.  If they pass Gibbs test – Constitutional claim, then ride along claims are ok.

2. Anchor claim must have Amt in Cont. requirement by itself.
Dissent: Majority draws a distinction in diversity cases between amount in controversy and “complete diversity” which isn’t there.  If we don’t allow ancillary jurisdiction where it destroys “complete diversity” we shouldn’t allow it where amount in controversy is not met.
Challenges to SMJ

1. Federal courts have limited jurisdiction


2. Parties cannot waive  SMJ


3. Court has independent duty to determine appropriate SMJ


4. Party can challenge SMJ until judgment is final

Rule 12(b)(3): Motion to dismiss for lack of subject matter jurisdiction  as defense can be raised at any time.

Direct Attack – party can bring up the issue of smj on direct appeal even if never mentioned previously.

 Collateral Attack 

1.  General rule is if you show up and defend the first case on the merits, you cannot then in a later case collaterally attack the first judgment on subject-matter jurisdictional grounds. (Des Moines Navigation).

2.  What happens in a default judgment in the first case?

a.   The courts are split.  Some say you can, some say you should have raised the issue in the first case.  
V. Removal 

REMOVAL TO THE FEDERAL COURTS §1441, 1442 (federal officers), 1446 (procedure) 1447(Reamnd): Removal gives the defendant a limited choice of jurisdictions which she may substitute for the forum chosen by the plaintiff. Although not mentioned in the constitution, the removal of cases has been in existence since the Judiciary Act 1789.
1441 Actions removable generally:

a. 
Analysis:

i. Who can remove?
1. Δ only - 1441(a), Shamrock Oil
2. All Δs must agree - unless in class action.

ii. When can it be removed?
1. If claim could have originally been brought in fed. ct. §1441(a)
2. Can NOT be removed in Diversity when any D is resident of state in which it was brought. 1441(b)

3. EXCEPTION - If federal officers with a federal defense to a state claim. § 1442.

iii. Diversity v. Federal Question?
1. Only where no D’s are resident of state where action brought § 1441(b).

2. Any Δ can remove in federal question cases.

iv. Where can it be removed to?
1. Vertical removal only. § 1441(a) - can only remove to the district court that geographically embraces the state court. 

2. But then you can transfer. (Piper) 

v. When can it be removed?
1. Once it is apparent the case is removable, you have 30 days to remove under § 1446(b)

a. In a diversity case, this can only occur up to one year after claim is filed. § 1446(b)  

b. ∏s use this strategically all the time to keep cases in state court.  

vi. Can it be remanded to state court?
1. Motion to remand must be filed within 30 days.  § 1447(c).

2. If at any time, it appears there is a lack of s-m jurisdiction, the case will be remanded.  

3. Δ cannot appeal an order to remand. § 1447(d)

a. EXCEPTION - § 1443 (civil rights actions)

b. Supreme Court reserved the authority to review 'abusive remand' practices.

§1441(c) : Claims joined to federal question cases, and thus have supplemental jurisdiction, may be removed or remanded §1441(c) ** questionably unconstitutional, because it allows for separate and independent claims, does not have to be a “case” as defined by Gibbs. Can remand or remove all claims or separate them.
Dist. Court can hear a case, even if removed from State Court which didn’t have jurisdiction 1441(f)
B. Diversity and amount in controversy rules applicable: In removal cases, the usual rules governing existence of a federal question or of diversity, and those governing the jurisdictional amount, apply. (Example: If there is no federal question, diversity must be "complete.") 

D. Look only at plaintiff’s complaint: The right of removal is generally decided from the face of the pleadings. The jurisdictional allegations of plaintiff’s complaint control. Example: P is badly injured in an automobile accident caused by D’s negligence. P’s medical bills total $80,000, but P sues only for $60,000, for the express purpose of thwarting D’s right to remove. D may not remove even though more than $75,000 is "really" at stake. 
CATERPILLAR Inc. v. Lewis

Issue: Does absence of complete diversity at time of removal prevent adjudication if fed. Jurisdiction is present at time of judgment?  Holding: NO!
Facts: Case was removed to federal court even though their was not complete diversity during the course of the trial.  Trial court refused to remand to state court. By the time verdict comes down, the case was diverse, due to settlements. P appeals on the fact that during the trial, there was no subject matter jurisdiction, because the parties were not diverse.  Supreme Court says it is not efficient to retry a case.  Since everything ended up ok by the final judgment, “alls well that ends well.” Remember, Constitutional rights weren’t violated, because its not a Constitutional requirement, only a statutory requirement. 
. 
Interpleader – probably not on test
Interpleader -  Two kinds: Statutory and Rules

Generally: Interpleader is where someone has property and two or more others will claim ownership (insurance money, etc) and P doesn’t want to be exposed to multiple liability, they will deposit funds to court for them to hold.  Court then decides who gets what.  Can be offensive or defensive action.


Statutory Interpleader: 


28 U.S.C. §1335: Jurisdiction



28 U.S.C. §1397: Venue



28 U.S.C. §2361: Service of Process



Easier than Rule 22 because it has lower standards – doesn’t require complete 


diversity, venue is relaxed, service of process is nationwide.


Rule 22: Interpleader:

Persons having claims against the P may be joined as D and required to interplead when P may be exposed to multiple liability. (D uses cross-claim or counterclaim to join parties). Claims need not be of common origin. Works within personal and smj.
Intervention, Rule 24: Two kinds: Of Right & Permissive.


Rule 24(a): Intervention of right – one meeting the standard of 24(a) MUST be permitted 


to join when:


24(a)(1): Statute confers the right.


24(a)(2): When applicant claims interest relating to property or transaction and is so situated that 
disposition of action may as a practical matter impair ability to protect interest unless the applicant’s 
interest is adequately represented. NRDC Inc. v. US Nuclear Regulatory Commission 
Supplemental Jurisdiction: In DIVERSITY, No supplemental jurisdiction for P’s claims against parties under Rule 24.
Rule 24(b): Permissive Intervention.

Upon timely application (and discretion of judge) anyone may be permitted to intervene in action if:


1. Statute confers conditional right to intervene


2. Applicant’s claim or defense and main action have a common question of law or fact.


Court shall consider whether intervention will unduly delay or prejudice the 




adjudication of rights of original parties.
Martin v. Wilkes, reverse discrim. firefighters, covenant not binding, not parties to suit
· No mandatory intervention Rule 
· Parties to suit have burden of joining
· People not Parties to suit are not bound by its decision

Natural Resources Defense Council, Inc v. US Nuclear Regulatory Commission

NRDC wanted injunctive relief against US NRC and NM Env. Improv. Agency to prevent them from giving out uranium milling licenses w/o requiring an EIS to be done. United Nuclear Corp. sought to intervene, and it was not opposed (just had been given license).  Kerr McGee and American Mining Congress sought to intervene and were denied because interests were represented by United Nuclear. Held: Intervention allowed. Consider: Rule 24(a)(2)
The disposition may impair ability to protect interest, not by res judicata, but by stare decisis (doctrine of precedent), because if in a later case, you must follow precident of this outcome.  To the question of 3, there interests are not represented because United Mining and Kerr McGee don’t have EXACTLY the same situations.
VI. Class – Actions

Begin with Hansberry v. Lee (case of landowners covenant not to sell to black people, obviously black man not adequately represented)

1. Class members are entitled to adequate representation as requisite to binding effect of judgment.


2.  Class members can collaterally attack if they weren’t active in suit and didn’t have adequate 
representation

3. If they were adequately represented, absentee class member is BOUND and cannot collaterally attack.
Rule 23
A. Initiation of Class Actions


C/A suits commenced with filing of a complaint and service of summons.  C/A is filed in a representative capacity on behalf of persons similarly situated to be named plaintiff.  These represented parties are said to be “absent” and probably do not even know lawsuit is being filed. Complaint alleges the claims of the named plaintiff(s) and also sets forth class-wide allegations of the unnamed putative class members.

B. Rule 23(a) Pre-requisites to a Class Action


23(a)(1). Numerosity: Class is numerous. (25  < gray area < 40 )

23(a)(2). Commonality: Questions of law or fact common to class 
Question is whether “differences in factual background of each claim will affect the outcome of the legal issue”

23(a)(3)Typicality: Claims or defenses of representative parties must be typical 


(a)(4) Adequacy: Representative parties will fairly and adequately protect interests 
of class. 
a. Takes into account due process concerns and people not “having their day in court.” Ensures quality of representation (of representative plaintiff), to avoid collateral attack. 
Rule 23(b) The kinds of Class Actions that are Maintainable.
Prejudice Class actions (absentee cannot opt out) 23(b)(1)

 23(b)(1)(A) inconsistent adjudications would establish different standards


23(b)(1)(B) Adjudications of individual members would as a practical matter be dispositive of interest of 
other members or impair ability to protect their interests. (limited funds.)
 23(b)(2): Injunctive and Declaratory Relief: cannot opt out

Goal is to change behavior, not give compensation. D’s  conduct need only be generally applicable to the 
class.  No requirement that D’s conduct be damaging or offensive to every class member.

23(b)(3):Damage Class Action: Can opt out: Used in mass torts, where class claims to have been injured in 
same way by defendant.


a. Questions of common fact or law must predominate


b. C/A would be superior to other available methods for fair and efficient adjudication.


c. Consideration for these two factors include:



i. Interest of members of class in individually controlling their case




ii. extent and nature of litigation concerning controversey already 


commenced by or against class




iii. desirability of concentrating the litigation in the particular forum.



iv. Difficulties in managing the c/a.

** Notice must be provided, and have ability to opt out.
D. Certification of a Class 23(c)
23(c)(1)(A): Order of Certification (or not) at earliest practical time
23(c)(1)(B): Certification must define class and claims, issues, or defenses and must appoint class council (23(g)

23(c)(1)(C): Certification may be withdrawn or altered anytime before final judgment. 
23(c)(2)(A): Court may direct appropriate notice to any class certified under 23(b)(1) or (2) (Prejudice and Injunctive Relief Classes)

23(c)(2)(B): For class certification under Rule 23(b)(3), court MUST direct to class members, the best notice practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort. Can also opt out. (Damages classes) Mullane AND Eisen
23(c)(4)(C):  Allows “partial class action” or subclasses. 

23(f): Appeal from certification decision.  Must be done within 10 days and does not stay the district court trial unless court (district or appellate) orders it so.
Why allow appeal? – Prevent improper granting or denial of certification



1. Would be very expensive for ∏/∆ to try the cases individually.



2. Complication of certification question/issue.



3. Potential liability of certified class can be staggering for ∆.



4. When a class is certified, there is an incredible pressure of ∆ to settle 



the case.  


** Certification is a crucially important step for the class action process
E. Class Notification & Opportunity to Opt Out:

Eisen v. Carlisle & Jacquelyn.  Odd lot trader, wanted to file class action in antitrust and securities law.  2.25 million people, with claims of less than $100. Mail notification would have cost $225,000.  D. Ct judge ordered mail to class member that had 10 or more odd lot trades, 5,000 other traders at random AND publish in WSJ, a NY paper, and CA paper.  Cost would be prohibitive if required to mail to everyone since claims are small.  D. Ct also order D’s to pay 90% of costs, because after preliminary hearing P seems likely to succeed.  S Ct. Held: Can’t order D to pay costs.  Rule 23 doesn’t allow prelim hearing and it might prejudice against D.  Notice is NOT OK.  Under Rule 23(c)(2) and under Mullane, you must serve notice to everyone reasonably identifiable by best possible method.  Publication is not best possible method.  I they don’t have notice they can’t opt out, they would be bound by judgment to suit they didn’t know existed.  Dissent: For small claims, cost of notice can be prohibitive and these c/a won’t go forward.
Phillips v. Shutts (mutli-state ∏’s sue in KS to collect royalties)


i. Class action ∏’s are not subject to “minimum contacts analysis”



a. They do not face the same burdens (they can do nothing)



b. They are not bound like ∆’s 


ii. Mailed notice with clear description of option to “opt out” is sufficient for Due
 
    
Process


iii. To apply a state’s laws, the state must have significant contact or aggregation of contacts, 
creating interest for the state such that choice of its law is neither arbitrary nor fundamentally 
unfair.


Choice of Law in Class Actions
1. Must have significant contacts or aggregation of contacts with state interests such that the choice of law would be neither arbitrary nor unfair.  

2. This is from Shutts and follows Allstate v. Hague.

Rule 23(e): Settlement and Dismissal – 
(1)(A): Court must approve any settlement, voluntary dismissal or compromise of the claims, issues or defenses of a certified class

(1)(B) Court must direct notice in a reasonable manner to all class members who would be bound by proposed settlement, dismissal or compromise

(1)(C) The court may approve a settlement, voluntary dismissal or compromise that would bind class members only after fairness hearing.

(This is different than normal civil suits.  Usually you don’t have to ask permission from Court to settle. Concern is for absentee class members.)
23(g) Appointment of Class Counsel 

(A)Unless statute provides otherwise, a court that certifies a class must appoint class counsel

(B) An attorney appointed to serve as class counsel must fairly and adequately represent the interests of the class. Consider: Work already done on investigation, experience, resources.
May consider any other matter pertinent to counsel’s ability to fairly and adequately represent the interest of the class
H. Jurisdiction in Class Actions
1. Do not have to meet personal jurisdiction requirements of Shoe for each absentee class member (Shutts)

2. You still must meet subject matter jurisdiction requirements to get into federal court.


Federal question


Diversity


Supplemental
Class Action Fairness Act – added lengthy provision to diversity statute (1332(d))





Made it easier for removal §1453
1332(d) Gives Federal courts original jurisdiction where:

1332(d)(2): Amount in controversy over $5million.  
1332(d)(6):You can aggregate claims of individual class members
 1332(d)(5): 100 members and minimal diversity, unincorporated associations only domiciled in Principle place of business AND where organized.

1332(d)(2)(A,B,C) minimal diversity.
1332d4: Fed court may decline jurisdiction if it looks like state has particularly strong interest in decision.  Must consider if pleading was meant to avoid federal court.
1332d(3): Must decline jurisdiction if greater than 2/3 of members are citizens of state in which action was filed, and D who significant relief is sought is citizen of state where it was originally filed.
1453(Removal provision) These two rules together make removal much easier


No longer a one year rule for diversity suits. (§1453(b))

Doesn’t matter if defendant has been sued in home state. 1453(b)


One defendant out of many can remove – don’t all have to agree 1453(b)

Under traditional rules, there must be complete diversity.  In representative suit, the representative must be diverse from the Defendant(s). 

In class actions, you don’t need complete diversity, you need minimal diversity.  As long as one representative is diverse from defendants.
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