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PERSONAL JURISDICTION
The first potential motion is a 12(b)(2) motion to dismiss for lack of P/J.

I. The first consideration is whether an applicable State Long-Arm Statute grants the court authority over the D.
(a) Pursuant to Rule 4(k), the federal court will borrow the forum state’s Long Arm Statute.

(b) The first step in interpreting a State Long Arm Statute is to look at the interpretation of the statute by the State Supreme Court.  Since we do not know how the State Supreme Court has interpreted this statute, we can look at the text of the statute itself.
· If the State Long Arm Statute has been interpreted as reaching full extent of Due Process, the court will proceed to the Due Process anaylsis.

· The first provision of the State Long Arm Statute authorizes P/J over anyone who commits a tort / tortious act / tortious injury in the state. 

· Tort:  Since this statute uses the word “tort,” the court will not have to worry about the problems of interpreting the “tortious act” language exhibited in Gray and Feathers.  “Tort” is generally understood as where the injury occurred.
· Tortious Act:  There is disagreement amount the courts about how to interpret “tortious act.”  In Gray, the Illinois Supreme Court interpreted “tortious act” as being equivalent to “tort,” meaning the place where the injury occurred.  In Feathers, the New York Supreme Court interpreted “tortious act” as meaning the place where the negligent injury-causing act occurred, not where the injury itself occurred.  Most courts seem to agree with the Feathers interpretation, but this matter is open to interpretation by the court.
· Tortious Injury:  Since this statute uses the words “tortious injury,” the court will not have to worry about the problems of interpreting the “tortious act” language exhibited in Gray and Feathers.  “Tortious injury” is generally understood as where the injury occurred. 
· The second/third provision of the State Long Arm Statute authorizes P/J over ...
II. If the State Long Arm Statute authorizes P/J over this claim, the next step is to consider whether P/J is consistent with Due Process, under the 14th Amendment.
(a) First, none of the Traditional Bases of P/J seem applicable.  D was not served while physically present in the forum state, he isn’t domiciled there, nor did he consent to P/J there.  OR
· Under Burnham, P/J can be established through in-hand service of an individual while physically present in the forum state.  Scalia’s plurality opinion supports this based on historical pedigree and enduring state support.  Under traditional notions of fair play and substantial justice, Scalia requires that the presence be intentional.  Brennan’s opinion maintains that in-hand service still must satisfy a minimum contacts & fairness due process analysis, although the standards are low.  Brennan does not require that the claim arise form the contacts, only that benefit is received from the forum state, which he says is satisfied by a 3 day stay in the forum state.  Therefore, a 3 day stay in the forum state, which is intentional, will satisfy all 9 justices under Burnham.
· This does not apply to corporations:  A corporation’s proper service within the forum does not establish an independent basis for P/J under Burnham.  The presence of a corporate officer/agent in a state fails both Scalia’s “traditional” interpretation as well as Brennan’s “minimum contacts/fairness” interpretation.
· D’s property in the forum state alone is not sufficient to exercise P/J.  Under Shaffer, property is to be considered in the context of the minimum contacts analysis, which will be addressed below.
· Under Milliken, P/J can be exercise based on D’s domicile.
· Individuals are domiciled where they reside if they intend to stay there indefinitely.
· Corporations are domiciled where they are incorporated.
· P/J can be exercised by express consent, usually a forum selection clause in a written K, provided there is no fraud or over-weening bargaining power (Carnival Cruise; Burger King dicta).
(b) If none of the traditional bases apply, the next step is to see if the claim is sufficient for the exercise of general jurisdiction.  [Perkins / Helicopteros / Creswell / Shaffer] fleshed out the notion of general jurisdiction, first expressed in Shoe, which stated that general jurisdiction requires systematic and continuous contact with the forum state, thereby precluding the need for Pl’s claim to have arisen from the contact.  
· Perkins added that even a temporary office, as long as it is continuously present in the forum state for a period of time, is sufficient for general jurisdiction.

· Helicopteros qualified the rule by holding that regular or continual purchases from the forum state over a number of years does not suffice for the exercise of general jurisdiction.
· Creswell held that a variety of contacts by various subsidiaries of the omnipresent Disney company was adequate for the exercise of general jurisdiction.
· Shaffer qualified the rule by holding that ownership of property in the forum state is alone not sufficient for the exercise of general jurisdiction. 
· Fairness:  If D’s contacts with the forum state are systematic and continuous, traditional notions of fair play and substantial justice are satisfied because D has clearly availed herself of the benefits of the forum state.
(c) Specific jurisdiction applies if D’s contact with the forum state is isolated and sporadic as long as the claim arises out of that contact (Shoe).  
· Relatedness:  In the present case, the claim arises out of the D’s contacts with the forum state in that _____.  Therefore, the court will continue with the specific jurisdiction analyses.
· With specific jurisdiction there are two tests, minimum contacts and fairness.
· The minimum contacts test is satisfied if it can be proven that D purposefully availed herself of the benefits of the forum state (Hanson).  There are various tests of purposeful availment under different circumstances.
· In Burger King, the Supreme Court held that in evaluating whether a contract with a party in the forum state is sufficient minimum contacts, one must consider (1) prior negotiations, (2) the language of the K, (3) future consequences, and (4) the actual course of dealing.
· In Volkswagen, the Supreme Court established that Pl’s unilateral activity in transporting goods sold to a forum where D does not have any contacts is not sufficient minimum contacts because D was not availing itself of any benefits of the forum state.
· In Asahi, the Supreme Court discussed minimum contacts in stream of commerce cases, where manufacturers are party to actions related to items they manufactured, but which passed through a long chain of unaffiliated manufacturers, distributors, and retail outlets before reaching the ultimate consumer. 
i. (Brennan/Stevens) The Supreme Court did not reach a majority in Asahi, but in the dicta, five out of nine justices agreed on the following five factors as a test for deciding minimum contacts necessary for establishing specific jurisdiction in stream of commerce cases:  (1) awareness that the product is being marketed in the forum, which can be shown by a regular and anticipated flow of the product; (2) passive receipt of benefit from the forum state, both in terms of economic benefit and the benefits of state laws; (3) volume of product sold, in Asahi, it was 100,000 units annually; (4) value of the goods sold, Justice Stevens does not describe what would be sufficient value; (5) hazardous character of goods sold, Justice Stevens does not discuss the levels of necessary hazard.
ii. (O’Connor) The Supreme Court did not reach a majority in Asahi, but in the dicta, four out of nine justices agreed on the test presented by Justice O’Connor in the opinion of the court, which consists of the following four factors used to determine whether the D’s contacts were purposefully directed at the forum state so as to establish minimum contacts sufficient for the exercise of specific jurisdiction in stream of commerce cases:  (1) product designed for forum; (2) advertising in forum; (3) product support services in forum; (4) sales agents in forum.
· There is no clear rule or precedent established with regards to a minimum contacts analysis of internet activity.
i. In Bellino, a defamatory email sent directly to a resident of the forum state was sufficient minimum contacts to establish specific jurisdiction in Louisiana.

ii. In Zippo, the court established a sliding scale test of website interactivity, and held that this scale can be used to evaluate the nature and quality of commercial activity on the website.  A high level of interactivity and more commercial activity imply a greater likelihood that the website is sufficient minimum contacts for the exercise of specific jurisdiction (at least in Pennsylvania).
iii. In cases of libel or defamatory remarks posted on a website, an analogy can be made with the publishing of libelous or defamatory remarks in a national magazine.  In Calder, defamatory comments published in the National Enquirer, which were directed at a specific resident of the forum state, were held by the Supreme Court to be sufficient minimum contacts for the exercise of specific jurisdiction.
· Fairness:  If the D has sufficient minimum contacts with the forum state, the court must also determine whether the exercise of P/J offends “traditional notions of fair play and substantial justice” (Milliken). 
· The test for fairness is a balancing of five factors:  (1) the burden on the D, (2) the forum state’s interest in adjudicating the dispute, (3) the Pl’s interest in convenient and effective relief, (4) the interstate judicial system’s interest in an efficient resolution [i.e. witnesses, evidence], and (5) the possible impact on substantive policies.
III. Therefore, for the reasons stated above, the motion to dismiss probably would/wouldn’t be granted [OR the state is/isn’t likely to exercise P/J].  To have a clearer prediction, we would need more information, specifically ...
Jurisdiction in the Federal Courts (Federal Long Arm Statute)
· Constitutional Analysis:
· Federal Due Process – 5th Amendment:  Minimum contacts with US

· Fed. R. Civ. P. 4(k):
(1)(A):  same jurisdiction as state court in that state (borrows state long arm statute)
· minimum contacts with state (14th Amendment due process analysis)
(1)(B) & (1)(C):  rarely used (joinder & interpleader)

(1)(D):  specific jurisdictional statutes for some federal claims
(2):  if a federal cause of action, but no P/J in any state (due to lack of minimum contacts with any one state), federal Cts can have jurisdiction if minimum contacts with the US
Challenging a Court’s Exercise of Jurisdiction
1) don’t consent:  don’t show up (default judgment)
· if no P/J, default judgment, then you can raise jurisdictional defense in suit 2 (case to recover judgment from suit 1—in a different forum)
· if P/J, you’re stuck with default judgment and you can only re-argue jurisdictional issue on appeal (res judicata – no collateral attack)
· only do this if you’re sure there is no P/J
2) consent by action:  appear specially (for P/J decision)
· once Ct makes a P/J decision, you’re bound by that P/J decision (res judicata – no collateral attack)
· in doing this, you are bound to any discovery/pretrial on P/J issue (Insurance Corp. of Ireland)
· this is consent to jurisdiction for the issue of P/J
3) consent by inaction:  Fed. R. motions/defenses
Rule 12(g):  all 12(b) motions must be filed at the same time
Rule 12(h):  you have to move for lack of P/J before trial in first pretrial motion or in answer (whichever comes first)
SUBJECT MATTER JURISDICTION
The next motion is a 12(b)(1) to dismiss for lack of subject matter jurisdiction.  Subject matter jurisdiction can be satisfied by diversity or federal question.  28 USC § 1332 establishes the criteria for diversity jurisdiction.  [run through statute]
· 12(b)(1) motion can be made at any time (even at end of trial) or raised sua sponte
28 USC § 1332.  Diversity of citizenship.
(a) amount in controversy exceeds $75,000
There are two requirements to establish diversity.  First, the Pl must have a good-faith belief that his claim’s amount in controversy exceeds $75,000.  The amount in controversy is not satisfied only if it appears to a legal certainty that the amount cannot be met (AFA Tours). 

· at least $75,000.01
· Ct assumes that amount prayed for in pleading is correct UNLESS:
· not made in good faith
· it can be shown to a legal certainty that Pl’s amount cannot be recovered (AFA Tours)
· liquidated amount is easy to judge
· statutory limitation on liability?
· in cases of “misappropriation of trade secrets” (AFA Tours):  (1) Pl’s losses, and/or (2) D’s unjust enrichment.
· aggregation of amount in controversy
· can’t aggregate amounts from 2 separate claims

· can only aggregate amount of a joint claim — single claim by or against 2 joint owners of property
(1) between citizens of different states
The second requirement to establish diversity under 28 USC § 1332 is that no Pl can have the same citizenship of any D.  An [individual / corporation / partnership or unincorporated association / foreign individual]:
· for individuals, citizenship is determined by domicile:
An individual is a citizen of the state where she is domiciled.  Domicile is defined as the state where the individual resides and has an intent to stay indefinitely (Mas).
· physical = residence
· mental = intent to stay indefinitely (fuzzy – can be demonstrated by things like driver’s license, voter registration, home ownership, car registration, tax declarations, primary mailing address, where kids go to school, where you shop & do business, community/church involvement, etc.)
· you can’t be domiciled in more than one state

· for corporations, citizenship is determined in accord with (c)(1) (below)
A corporation is deemed a citizen of any state where it is incorporate and in the state of its principal place of business.  [see below]
· for partnerships & associations, citizenship is any and every state where they have members — rarely diversity problems for cases involving labor unions
A partnership or unincorporated association is deemed a citizen of any state where its members are located.
(2) between citizens of a state and citizens or subjects of a foreign state
· international citizenship is determined based on actual citizenship, not domicile
A foreign individual living in the US is considered a citizen of the state where she has established permanent residence.  OR
A foreign individual who has not established permanent residence in the US is a citizen of her country of nationality (Mas). OR 
A US citizen who is domiciled in a foreign country can never be party to a diversity case because she is not domiciled in any US state, nor is she a citizen or subject of a foreign country.
· therefore a US citizen who is domiciled in a foreign country can never be party to a diversity case (not citizen of foreign country; not domiciled in any US state)
(3) between citizens of different states where citizens or subjects of foreign states are additional parties
(4) between a foreign state as Pl and citizens of a state or of different states
(b) if final judgment for Pl turns out to be less than $75,000 (or if Pl loses), then Pl may have to pay Ct costs.
(c) definitions:
(1) a corporation is deemed a citizen of any state by which it has been incorporated and of the state where it has its principal place of business
· state where incorporated
Under 28 USC § 1332(c)(1), a corporation is considered a citizen of every state where it is incorporated.

· any and every state where incorporated — can be more than one
· principal place of business
Under 28 USC § 1332(c)(1), a corporation is considered a citizen of the state where has its principal place of business.  There are three tests that courts use to determine a corporation’s principal place of business, and courts are split on which test ought to be used.  Under the nerve center test, a corporation’s principal place of business is the center of corporate decision-making.  Under the corporate activities or “muscle” test, a corporation’s principal place of business is the location of its production activities.  And under the total activity test, both of the above tests are compared.  Looking at these three tests in turn, here...
· only one
· 3 tests (Cts are split on which test to use):

· nerve center test:  center of decision-making; or

· muscle test / corporate activities test:  location of production activities; or

· total activity test:  combines above two tests
· compare percentages of management locale, production, decision-making

(2) representative of estate of decedent is deemed domiciled in the same state as the decedent

This claim may also satisfy SMJ via the federal question requirements of 28 USC § 1331.
28 USC § 1331.  Federal question.

· all civil actions arising under the Constitution, laws, or treaties of the US
This requires that the cause of action under which the claim arises be created by federal law.  Under Mottley, this is determined through examination of Pl’s well-pleaded complaint, any not by examination of any potential defenses the D may assert. 

· federal law claim that hinges on a question of fact, or hinges on state law or custom?
In Shoshone Mining, federal question jurisdiction was not satisfied even though the issue arose under federal law in Pl’s complaint because the issue hinged on a question of fact related to state law and custom.  Here...
· state law claim that hinges on interpretation of federal law (i.e. federal issue needs dot be decided to establish a cause of action)?
In Kansas City Title, a state law claim satisfied federal question jurisdiction because the federal law issue needed to be decided in order to establish a cause of action.  Here...
· federal law claim but no federal law authorizing suit?
TB Harms established that federal question jurisdiction requires both a federal law creating the underlying substantive right and also a federal law authorizing the suit.  Cort established a 4-part test to determine whether a federal law that creates a substantive right can imply a federal cause of action (used in Merrell Dow).  This test requires that some combination of the following factors be present:  (1) Pl is part of the class for whose special benefit the statute was passed, (2) legislative intent reveals the purpose to provide a private cause of action (or no purpose to deny one), (3) implying a private cause of action is consistent with the underlying purpose of the legislation, and (4) the cause of action is one that is not traditionally relegated to state law.  Here...
· Declaratory Judgment action?
Skelly Oil established that a state law issue brought under the Declaratory Judgment Act does not satisfy federal question jurisdiction.

The third way this claim may satisfy SMJ is if it meets the supplemental jurisdiction requirements of 28 USC § 1367.

28 USC § 1367.  Supplemental Jurisdiciton.

(a) “same case or controversy” = same constitutional case
The claim is authorized by § 1367(a) if it arises out of the same transaction or occurrence of a claim over which the court has an independent basis of SMJ.  Here...
· common nucleus of operative fact
· same transaction or occurrence

· if yes, supplemental jurisdiction if not excluded by (b) or (c)
(b) claims satisfying (a) will be excluded if:  (1) original claim is based on diversity (§ 1332), AND claim is made by Pl against parties joined under R. 14, 19, 20, or 24 OR claim is made by parties to be joined as Pls under R. 19 or seeking to intervene as Pls under R. 24, WHEN exercising supplemental jurisdiction would be inconsistent with requirements of § 1332 (diversity)
A claim is barred by § 1367(b) if (1) the original claim is based on diversity, (2) the claim in question is by a Pl against parties joined under Rules 14, 19, 20, or 24, or the claim is being made by a Pl to be joined under Rules 19 or 24, and (3) the establishment of supplemental jurisdiction would be inconsistent with the spirit of the diversity statute (§ 1332).
· loophole in part (2):  statute should list R. 20 for 3rd parties as well as Pls
· this loophole bars Zahn, where 3rd party sought to be joined as a Pl (under R. 20) to bring claim against D based on same occurrence as Pl’s original diversity claim
· part (3) is not to be taken literally – if the claim had diversity you wouldn’t need supplemental jurisdiction
· this is to be read as intending to prevent cases like Kroger where there is the possibility of collusion between original Pl and D in getting around diversity statute (Kroger was where D impleaded non-diverse 3rd party D and Pl filed a claim against new D – Pl & D could have colluded to bring 3rd party in – would be okay if 3rd party filed claim against Pl and Pl counterclaimed)
(c) claims satisfying (a) and (b) may be excluded at the court’s discretion if:  (1) claim raises a novel or complex issue of state law, (2) state law claim substantially predominates over federal issue, (3) federal court has dismissed all federal claims leaving only state claims,  or (4) other compelling reasons in exceptional circumstances (court being busy does not suffice)
A claim may be barred from supplemental jurisdiction at the court’s discretion if the claim raises a novel or complex issue of state law, if a state law claim substantially predominates, if all federal claims have been dismissed, or for other compelling reasons.
Attack Overview for Additional Claims
I. permitted by Joinder rules?
i. almost always permitted

ii. claim joinder, Rule 18
iii. counter-claims, Rule 13(a&b)

iv. cross-claims, Rule 13(g)

v. third-party claims (impleader), Rule 14

vi. party joinder, Rules 19&20
vii. adding parties to counter-claims and cross-claims, Rule 13(h)

II. independent basis of jurisdiction on new claim?
i. diversity

ii. federal question

III. supplemental jurisdiction

i. independent basis of jurisdiction on original claim? (should already be established)
1. diversity

2. federal question

ii. same constitutional case
iii. if diversity, specific exceptions (Pl=14,19,20,24; 3rdParty=19,24)
iv. discretion
 VENUE
The next motion, a 12(b)(3) to dismiss for improper venue, is generally governed by § 1391(a&b).  According to the statute, a claim based on diversity or federal question has proper venue in any of the federal districts in which the Ds reside, as long as they all reside in the same state.  
I. [individual]  For venue purposes, an individual resides wherever she is domiciled, as established in § 1332.
II. [corporation]  A corporation resides in the districts in which it would be subject to P/J at the time of the claim’s filing.  (This is also probably applicable to an unincorporated association or partnership.) 

** if one D is definitely out of state, not it and move on!
III. [if neither of the above apply]  Venue will also be proper in any of the districts where any of the events or omissions which gave rise to the claim took place or where a substantial part of the property that is subject to the action is situated.

a. In Bates, offending letters were forwarded to the forum state, where they were opened and where the resulting injury occurred.  This was deemed sufficient to satisfy venue under this section.  Here...

IV. [if no proper venue can be found]  If there is no district in the US where venue is proper, it is allowed in any district where any D is subject to P/J.

V. [aliens]  An alien may be sued in any district.
VI. Therefore, venue is/is not proper in this district.
NOTICE
Adequate notice requires that Service of Process requirements are met and that due process is satisfied.  
I. D might move to dismiss under Rule 12(b)(5) on the ground of inadequate service of process.  The applicable law is provided by . . .

a. Rule 4(e)(1). [for individuals]

i. Following the procedures for service of process authorized by the statutes of the state in which the federal court is located is sufficient service of process under Rule 4(e)(1).
ii. Following the procedures for service of process authorized by the statutes of the state in which the D is served is sufficient service of process under Rule 4(e)(1).

b. Rule 4(e)(2). [for individuals]

i. [In Hand Service]  A person can be served with process personally (in hand).  Here...  
ii. [Substituted Service]  Process can be left at D’s dwelling house or usual place or abode with a person of suitable age and discretion residing therein.  This constitutes a 4-part test:  (1) dwelling house or usual place of abode, (2) person of suitable age, (3) person of suitable discretion, and (4) residing therein.  

1. [if “usual place of abode” is unclear—was D living there at the time of service?]  In First National Bank, process served on horse racers was deemed inadequate because it was delivered to a house occupied by their daughter in Colorado, while Ds were living in a hotel in New Mexico, attending to a horse race.  In contrast, in National Development, process served on Saudi businessman to one of his twelve residences was deemed adequate because he was living there at the time process was served.  Therefore, if D is transient, substituted service is sufficient if D is living at the place where service occurs at the time of service.  Here...
iii. [Service on an Agent]  Process can be delivered to an agent authorized by appointment or by law to receive service of process.
1. [if not expressly authorized]  In National Equipment Rental, the agent appointed by Pl in D’s lease K was deemed authorized to receive process, even though she was not appointed by D, because she actually forwarded the process to D in a short amount of time.  The Equipment court, not seeing a conflict of interest, embraced a practical reading of the rule.  In contrast, in Budget Marketing, the agent appointed by Pl was Pl’s VP, and was deemed not authorized to receive process as a potential conflict of interest.
iv. . . . Therefore, the Service of Process satisfies Rule 4(e)(2) as long as the process server was a non-party over 18 years of age, pursuant to Rule 4(c)(2).  
c. Rule 4(h)(1). [for corporations]
i. Rule 4(h)(1) authorizes service of process on corporation in accord with the provisions of Rule 4(e)(1).

1. Following the procedures for service of process authorized by the statutes of the state in which the federal court is located is sufficient service of process under Rule 4(e)(1) and thus under Rule 4(h)(1) as well.

2. Following the procedures for service of process authorized by the statutes of the state in which the D is served is sufficient service of process under Rule 4(e)(1) and thus under Rule 4(h)(1) as well.

ii. Rule 4(h)(1) authorizes a corporation to be served by personal (in hand) service upon a corporate officer, a managing or general agent, or any other agent authorized by appointment or by law.
1. [if not expressly authorized]  In Insurance Co. of North America, service upon a corporation’s claims adjuster, who was not expressly authorized to accept process, was deemed sufficient because the only other appointees were hard to reach corporate officers and the claims manager, who was out sick, and also because the claims adjuster knew exactly what to do with the process served.  It is unclear how liberally courts would apply this reasoning under different circumstances, but here...
d. Rule 4(h)(2). [for corporations]

i. If process is served on persons outside the country, [see Rule 4(f)].
e. Rule 4(d). [for cases where Waiver is used]

i. If service of process is waived by the D, the D must be sent a notice of waiver and complaint by first class mail or other reliable means which identifies the court, informs D of the consequences of waiving and not waiving service, is dated, provides D with at least 30 days to respond, and which includes an extra copy of the notice and request with a pre-paid means of responding.  If all of these criteria are met, the D is allowed at least 30 days to return waiver (60 days if outside the US).  Here...
II. In addition to meeting the formal requirements of service of process, the notice must meet the requirements of due process.  Due process requires notice reasonably calculated to apprise interested parties of the pendency of the action and provide enough time to afford them an opportunity to present their objections.  This requires a balancing of the burden to the D if not informed and the cost of service to Pl, which reflects the forum state’s interest in efficiency in the legal system.
a. [if no funny business]  Generally, due process is satisfied by meeting the formal requirements of service of process, as these rules already take both concerns into consideration.  Here...
b. [if notice by publication]  In Mullane, notice by publication was deemed insufficient where the Pl had access to the names and addresses of many of the Ds.  The court held that notice by publication is only acceptable in cases where due diligence is employed in finding the D and he still can’t be found.  Here...
c. [if notice/process posted on D’s door]  In Greene, notice posted on the Ds’ doors, although acceptable under other circumstances, was here deemed a violation of due process because the process servers were aware that notices posted on doors in that area were not infrequently removed by children before they were seen by tenants.  Here...
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