PLEADING

Pleading
Pleading rules serve to: (1) provide notice (2) identify baseless claims (3) set each party’s version of the facts and narrow the issues.  Generally modern pleading rules only serve (1) with the others covered by Federal Rules 11, 12, 56 and discovery.

Under the codes someone had to plead “a statement of facts showing cause of action.”  D could prevent P from arguing in court anything not stated explicitly in his pleading.

Gillespie – legal “conclusions of law” cannot be stated.  Ultimate facts (who/what/when/where) must be provided, but one cannot only “plead the evidence.”

8(a)(2) – “short and plain statement of the claim” providing fair notice and showing the pleader is entitled to relief.

8(e)(1) – “simple, concise, and direct.”  No technical forms required.

10(c) – An exhibit to a pleading considered “a part thereof for all purposes.”

84 – S.C. Forms provide model for brevity, despite vagueness, sufficient to state a claim.

12(b)(6) – Motion for failure to state a claim on which relief can be granted.  Rarely granted, usually saved for pure questions of law, i.e. SOL has run.

12(e) – “Motion for more definite statement” (claim is too vague to respond to).  Courts scrutinize these motions, and usually do not grant them.

8(e)(2) – Consistency:  Two or more different claims (or defenses) allowed in one or separate counts.  If one sufficient and one not, pleading is not insufficient.  Separate inconsistent claims allowed, as long as truthful (per 11).

10(b) – Paragraphs; separate statements – any claim or defense should be made in numbered paragraphs, limited to statement of a “single set of circumstances,” and separate transactions stated separately whenever facilitating clear presentation.

8(c) – Ordinarily P need not anticipate and negative possible defense, but certain defenses included by P.  (Non-payment must be pleaded by P and disproved by D.)

Dioguardi v. Durning – P claims tonics stolen and sold by D below pre-arranged price.  Passes as legitimate pleading under 8(a).
Bautista – Promotions denial due to age, race, and physical disability.  No indication Ps were in discriminated category.  Previous court should give opportunity to amend claim.

Swierkiewicz v. Sorema – Discrimination cases do not have high standard of pleading like fraud or mistake, even if there are more unsubstantiated cases.

Leatherman – Civil rights cases cannot have heightened pleading requirement.

Lodge 743 International – 12(e) motion granted, but only after discovery.
Webb v. Webb – P didn’t know technically how D dentist erred.  12(e) motion denied.

Garcia v. Hilton Hotels – Certain parts of prostitution defamation claim dismissed by 12(b)(6) since statements absolutely privileged.  Remaining claims granted 12(e).
Fraud

9(a) – Capacity: not necessary to raise issues of a party’s legal existence or ability to sue or be sued.  Denials must be by “specific negative averment.”

9(c) – Conditions precedent:  sufficient to aver generally that all conditions have been performed.  Denial made specifically and with particularity.

9(d) – Official document or act:  should aver existence of document issued or act done in compliance with law.

9(e) – Judgment:  should aver existence of judgment.

9(f) – Time and place:  material (or significant) facts should be averred.
9(h) – Admiralty and maritime claims
9(b) – Fraud, mistake:  circumstances should be stated with particularity but malice, intent, or knowledge may be averred generally.

9(g) – Special damage:  specifically stated.

Fraud – not only being untruthful, but doing so with element of intent and recklessness.

Fraudulent transfer – transferring assets to someone in order to avoid paying a debt.

Denny v. Carey – 9(b) and form 13 do not put “rigorous” burden of pleading on P, but require only “slightly” more notice than under 8(a).

Denny v. Barber – 9(b) not satisfied.  Must be more than vague allegations that corporation’s finances weren’t so bright.
9(b) recognizes damage fraud cases bring even if D prevails, so weeded out earlier.

Private Securities Litigation Reform Act – created higher pleading standard for securities fraud (strong circumstantial evidence or motive and opportunity for fraud).

Damages
8(a)(3) – Pleading should state relief pleader seeks.  Relief in the alternative or several different types may be demanded.  [“flexibility to the point of nonexistence”]

54(c) – Demand for judgment:  Default cannot exceed amount pleaded.  Otherwise, relief granted according to “what is entitled” even if not demanded in the pleading.

Bail v. Cunningham Brothers – Morning of trial P asked amount increased.  Motion denied, but jury returned more anyway.  D’s conduct would not have differed.  As long as the award is not excessive or dictated by prejudice, it still stands.

Default – bad strategy since amount can usually be negotiated.  Amount in default is what judge determines appropriate.  Sometimes D must be notified of default hearing, but not in all cases.  If D made any appearance, he is allowed notice for damages.
9(g) – You must plead special damages specifically.  General damages are an inevitable or necessary result.  Special damages are not expected in the circumstances.
Personal injury, on pragmatic grounds medical bills considered special damages.

Contracts cases general damages result from the breach of contract.  Additional results are special, unless you informed D in advance.

Ziervogel v. Royal Packing – P sustained injuries “to her neck, back, . . . and was otherwise injured.”  Increased blood pressure from accident is a special damage.

Ephrem v. Phillips – P alleged she was “seriously and permanently injured in and throughout her head body and limbs” and allowed to collect for a required abortion.
Defenses
12(b)

(1) lack of subject matter jurisdiction - can be raised at any time by court itself, or suggested by the parties.  12(h)(3) & Capron.
(2) lack of personal jurisdiction

(3) lack of proper venue

(4) insufficiency of process

(5) insufficiency of service of process

(6) failure to state a claim upon which relief can be granted – can be raised at any point during the trial.
(7) insufficiency to join a necessary party under rule 19.

12(c) – Motion for Judgment on the Pleadings:  attacks sufficiency of opposing party’s pleadings after pleadings completed, similar to 12(b)(6).  Treated like summary judgment if outside matter introduced.  Gives P special advantage.  If D failed to deny allegations of complaint, they are considered admitted and P could claim there is no valid defense.
12(f) – Motion to Strike:  a court may strike from a pleading “insufficient defense or redundant, immaterial, impertinent, or scandalous matter.”  12(f) motions viewed with disfavor, unless prejudicial (seen by a jury).  12(f) also used: if D files a late answer; for an amendment; necessary court approval was not obtained.  [20 days]

12(g) – Consolidation of Defenses in Motion:  If you raise any 12(b) or 12(e) motions, you must raise all in D’s first response (pre-answer motions or answer), or you permanently waive opportunity for 12(b)(2-5).  12(h)(1)  [In a few jurisdictions, can’t raise personal jurisdiction in an answer but must raise them immediately and first.]

12(h) – Waiver or preservation of certain defenses:  (2) 12(b)(6) and (7) can be raised in any subsequent pleading or at the trial.

Responses
12(a)
(1) – Answer in 20 days, or 60 days from date 4(d) waiver sent (90 days if outside US).

(2) – Cross-claims, reply to counterclaims answered in 20 days.

(3) – US agency/individual 60 days to respond complaints, cross-claims, counterclaims.

(4) – After motion denied, postponed, or more definite statement granted, response must be in 10 days (unless court says otherwise).

D often request more time P gives as “courtesy” 6(a) authorizes court grant extensions.

8(b) requires: admit or deny, or plead insufficient information.  In good faith party must specify what is true and deny only remainder.  General denial (deny all facts and do not narrow the case) discouraged.  Specific denial – deny only things you know not true.

8(d) – Anything not denied is admitted.  Ds often add catch-all paragraph denying each averment unless otherwise stated.  Exception to not admit/deny damages.

Denials for Lack of Information – some facts are presumed to be known by D (i.e. salesmen statements by a corporate enterprise) but depends on nature of the business.

Negative Pregnant Denials – D denies he owes 10K – but this might admit he owes 9K.  One should state he denies owing P the specific sum “or any other.”

Conjunctive Denials – One denies verbatim claim of P, but failing to pinpoint what is objectionable.

Zielinski v. Philadelphia Piers – P injured by forklift of PPI.  Insurance company answered complaint (for PPI) denying allegations, but after SOL expires moves to dismiss since Carload officially operates forklift.  D should not have used general denial.

Affirmative Defenses

8(c) – 19 affirmative defenses mentioned, although not exhaustive.  Any defense relying on facts particularly within D’s knowledge, and whether the matter is “necessary” element of P’s claim.  Aim is to provide notice to P of possible existence of defenses and D’s intention to advance them.  They must be explicitly pleaded in the answer or are not allowed at trial!  If a party has mistakenly presented an affirmative defense as a counterclaim or vice versa, the court can treat the pleading as it should have been made.  

Ingraham – US claimed damages of P exceeded limit for malpractice suits, but court said it was affirmative defense.  Not claiming in a timely manner was a waiver.
Taylor – Similar to Ingraham, but statute is “limitation of liability not affirmative defense.”  Not logical to ask for defense before award, per 8(d).

Reply

7(a) – Complaint/answer; counterclaim/reply; cross-claim/answer; third-party complaint/third-party answer (if required).  No other pleadings allowed except a court can order reply to an answer or a third-party answer.  [In NE reply to affirmative defenses required.]  Allegations to which a reply is not permitted or required are considered avoided or denied and P may controvert them at trial.

Amendments and Supplemental Pleadings

15(a) – Amendment allowed once before answer (or in 20 days) with response in remaining time or 10 days.  After that, amendments granted by court permission (usually automatic) “when justice so requires.”

15(b) – Amendments to conform to unexpected evidence: If an issue is not pleaded, it can still be tried by express consent (rare) or implied consent, and amendment is not required.  Consent is implied if party doesn’t object to evidence presented.  If its own evidence is submitted, the party has definitely consented.  [Balance between trying to exclude evidence and inducing other side to officially amend complaint.]

15(c) – Relation back is allowed when (1) permitted by the [state] law that set the SOL, or (2) the amendment involves the same occurrence as the original pleading, or (3) change of parties can happen as long as 2 is met and service happens within 120 days or court-deemed “appropriate period” required in 4(m) and (A) will not prejudice party being brought in, and (B) party knew or should have known except for the mistake of identity.  Mailing of process satisfies 15(c)(3) when naming gov’t as D.

17(a) – Change of P [i.e. death of P and replacement by executor] does not violate SOL because D still has notice of the case.

15(d) – Given “reasonable notice” and “just” terms, courts will allow supplemental pleadings for events that have happened after the original pleading.  This can happen even if original pleading is defective.  If allowed, the court will deem the proper time for responding.  [New theories of liability and allowing years to pass before advancing initial theories not allowed.]  Most courts will allow an entirely different claim as a substitute to a joinder of claims.  Relation back for a supplemental claim the same as 15(c)(2) (if from same occurrence).

13(e) – allows asserting counterclaims after filing original answer.

Moore v. Moore – Implied consent for custody, child support, separate maintenance counterclaim.

Beeck v. Aquaslide – D could amended claim slide was not theirs, though SOL had run.  D did not act in bad faith and it would be prejudicial to D to deny amendment.

Worthington v. Wilson – 15(c)(3) only allows for mistake so P could not change “unknown” Ds.

Truthful Allegations

11 – 

(a) Signature required on all papers by at least one attorney (or the party) but need not be verified by affidavit.

(b) Presenting anything to the court (including later advocating) indicates that to the best of the person’s knowledge and belief [must be reasonable basis] (1) no improper purpose like harassment, delay, or increase in fees (2) statement warranted by existing law (3, 4) allegations or denials of factual contentions are (or likely are after discovery) warranted on evidence (or lack thereof).

(c) Violations:  If after notice and a reasonable opportunity to respond, the court determines that 11(b) was violated, court may impose an “appropriate sanction” on the attorneys, law firms, or parties that did so.


(1)  How Initiated:  (A) Motion:  must be made separate from other motions and served according to rule 5.  It is not presented to the court unless within 21 days the challenge is not withdrawn or corrected.  Attorney fees may be presented to the party that wins the motion.  Usually a law firm will be held jointly responsible for violations of employees.  (B)  Court’s Initiative:  The court can initiate and ask a party to show that it has not violated the relevant matter [but outside non-party cannot move for sanctions even if something untruthful is said of them].


(2)  Nature of Sanctions:  Should be no more than is sufficient to deter such behavior in others.  The sanction can include non-monetary directives [i.e. lawyers must apologize to partners in his firm, misdeeds published in a legal newsletter, writing all one’s clients saying the attorney has erred] or money for attorney’s fees or for the court.  However, monetary sanctions can’t be awarded for (A) violating 11(b)(2) and (B) court initiated sanctions, unless done before a voluntary dismissal or settlement [but they can be imposed even after case is dismissed!].


(3) When imposing sanctions court must describe conduct and explain basis for sanctions.
(d) Inapplicability to discovery
Hadges v. YRC – 11 sanctions not allowed since no “safe harbor” period, specific conduct not described, attorney reasonably relied on P’s info.
Not citing cases against one’s argument might be sanctions for misrepresentation of law.
Sanctions are tougher in securities because of the nature of the topic.

USC also allows sanctioning if bad faith shown.  Supreme Court held courts also have “inherent power” to punish conduct that abuses judicial process how they see fit.
PROVIDING NOTICE

Reasonable Notice

Mullane – NY trust required to send letters not just publish.  Doesn’t have to reach everyone, but under the circumstances, service must be reasonable (not “best”).
McDonald v. Maybee – D served by publication in TX where he has moved from.  Court indicates P should have served D at last known address where his family still lives.
Wuchter v. Pizzutti – struck down Hess-style statute because there was no clause explicitly requiring D be served at his residence or post office address.
Walker v. Hutchinson Kansas and Schroder – Posting of condemnation on one’s property is not sufficient.  Service must be served, at least through the mail.

Tulsa Professional Collections v. Pope – Executor on a will must inform those creditors that are “reasonably ascertainable” via mail or in person.

Dobkin v. Chapman – D liable for not being served in not providing accurate contact information to P (required by state law) after automobile accident.
Covey v. Town of Somers – service not satisfied when sent to someone who was crazy.

Greene v. Lindsey – Posting summons on door of housing project not acceptable since children removed notices.  Some dissented stating mail was just as risky.
Dusenberry – Summons by mail for prisoner signed for at the prison but never by D.  5-4 concludes this is enough.

Mechanics of Giving Notice

Each jurisdiction has its own rules for making service.

Usually requires complaint along with a summons [4(c)] (federal form 1 gives 20 days).

Many states also require: another language; number of days to answer in bold; information about legal counsel and legal rights.

More than just 14th amendment guarantees can be required by federal or state legislation.

FED RULE 4

(a) Summons must: be signed by court clerk; list court and parties; directed to D; name and address of P’s attorney; time to respond; notification of consequences of default.

Court may allow a summons to be amended.

(c)(2) Service can be effected by anyone 18 who is not a party.
(d)(1) Waiving service does not waive 12(b) objections.

(d)(2) Waiver must be: in writing; by first-class mail or “other reliable means”; copy of complaint; identify court; date on which request is sent; at least 30 days from then (60 for foreigners) to return waiver; pre-paid means of compliance in writing.

Failure results in costs of service paid by D.

(d)(3) Answer not required for 60 days (90 foreigners) from date waiver sent.

(e)(1) [Generally for federal trials] unless otherwise provided by federal law, state law can be used for service (via long-arm statutes).
(e)(2) A person can be served: personally; with another of “suitable age and discretion” also residing in D’s dwelling or usual abode; or by designated agent.

(f) Service to individuals in foreign countries by: Hague Convention; laws of the country; interrogatory letter; personally or by mail if not prohibited by the country.

(g) Infants and incompetent served according to state law (often via the guardian).

(h) Corporations and associations can be served by (e)(1) or by any officer, managing or general agent, or other authorized person.

(i) US shall be sued via D.A. or (e), (f), or (g) if an individual officer is also being sued.

(j) Service on foreign, state, or local governments

(k) Territorial Limits – See federal jurisdiction.

(l) Proof of service.

(m) 120 days after filing for service or case is dismissed.  Court can extend if P shows “good cause.”

(n) Quasi in rem

Chaves – Though D received waiver (had conversations with P) because D didn’t return it, default was not valid.  (e)(1) not valid since certified (not 1st) mail was required.

Audio Enterprises – Fedex not valid under (d)(2).  This has now changed.

Delivering personally means to put in one’s hand, but on shoulder, or on plate acceptable.  The process can be completed even deceivingly.

Under (e)(2) courts are generally lenient.  Service valid even if person does not dwell full-time (Rovinski v. Rowe).  Creative solutions required for migratory individuals (i.e. location of furniture or mail).

Szukhent – Contract stated lessee agrees to service by NY agent (and thus jurisdiction).  Court rejects D’s Wuchter argument.  (e)(2)
Toback – P sent a summons to its own vice president who then sent summons to D.  This was not legitimate since P was the agent itself.  (e)(2)
Cognovit provisions (waive objection to jurisdiction and notice) don’t violate due process, but must be examined for inequality.  They are not widely enforced today.  (e)(2)
Insurance Co. N.A. v. SS Hellenic Challenger – Service to claims adjuster (not given express authority) still valid since he was “well integrated” and accepted service before.  Receptionist often considered “general agent.”  4(h)
Hague Service Convention includes 35 countries and requires Central Authority to handle all requests for service.  However, S.C. found in Schlunk that it does not apply to subsidiaries here in the US, and is also inapplicable to new waiver rules.  4(f)
Return of service required certifying service.  Jurisdictions split if P can serve.  Strong presumption of validity requires clear evidence to overcome.  “Sewer service” (Brand Jewelers) required company’s attorney ensure fair, honest service.  4(l)
Most jurisdictions SOL stops when complaint filed.  However for some it is at service!  In diversity cases (but not federal question), state law applies!  4(m)
State law may allow for immunity from process if aiding the court or a party, or acting as a party or witness.  Some states allow immunity for travel through.

Sivnksty v. Duffield – D vacationing and crashed car.  While in jail awaiting trial served with civil suit.  Immunity not applicable since D went to county voluntarily.  Dissent objects he was held there involuntarily.  [Long-arms may make such situations moot.]
Wyman v. Newhouse – P through deceit about returning to Ireland to visit sick mom, lured D to FL.  D did not respond to service.  In Tickle v. Barton D made a direct attack within state court.  In Wyman D made a collateral attack.  Full faith and credit does not apply since (it is assumed) FL would not have upheld jurisdiction over D.

PERSONAL JURISDICTION
1.  Was D present in the forum?

2.  Does the state’s long-arm statute provide for jurisdiction?
3.  Is D domiciled, owns property, or consented to be sued?

4.  Are D’s contacts voluntary and purposely availed?  Could D reasonably anticipate (not just foresee) litigation in the forum state?

5.  Does the cause of action arise from D’s contacts with the forum state (specific)?

6.  Are D’s contacts “systematic and continuous” (general jurisdiction)?

7.  Are “fair play and substantial justice” (D burden of suit away from home; P interest in obtaining convenient and effective relief; State interest to provide a forum for its residents; Interstate judicial system’s interest in obtaining efficient resolution; Shared interest of states to further social policies) maintained?

In rem – Decision over any property (not just land) within state binding for all.

Quasi in rem – Individual’s property, dispute may or may not be related to property.

In personam – Relationship between state and D.

Pennoyer v. Neff – Attachment of property essential to jurisdiction before judgment.  Full faith and credit applies only when state has jurisdiction in the first place (according to 14th amendment can be questioned if a state doesn’t).  Exception for status claims.

Grace v. MacArthur served in personam when technically in state flying over Arkansas.

Blackmer jurisdiction over citizen absent from jurisdiction valid (for federal case).  Milliken jurisdiction over citizen absent from jurisdiction valid (for state case).  Definitions of resident versus citizen important.
Adam v. Saenger Ps are open to personal jurisdiction in cross-action claims.

Kane states can require out of state drivers to express consent for personal jurisdiction.
Hess v. Pawloski – Personal jurisdiction valid by implied consent for out of state drivers.

Doherty – Personal jurisdiction valid by implied consent for nonresident selling securities in state.

International Shoe – If not present, personal jurisdiction requires “minimum contacts” not offending “traditional notions of fair play and substantial justice” (i.e. inconvenience of having a law suit away from home).

Long-arm statutes can exert personal jurisdiction when D: transacts business; commits a tort; owns uses or possesses real estate; insurance for a person or property; alimony.  States vary as to how much constitutional leeway they take.

Specific Jurisdiction
Gray v. American Radiator – Titan (OH) made valves for D (PA) which sold radiators in IL.  Long-arm covers tortious act.  [Feathers – “tortious act” can occur outside the state and before the “tort” happens.]  Titan enjoyed benefit and protection of the law.

McGee – Like Gray D has entered stream of commerce – those with insurance policies will die and insurance companies should anticipate this.

Hanson v. Denckla – Daughters sought to invalidate DE trust in FL court.  S.C. thought  trustee’s contacts with FL were less than minimal.  DE justified in denying full faith and credit to FL.  No fair play and substantial justice here as in McGee.
World-Wide Volkswagen – Jurisdiction denied for “one isolated occurrence.”  Dissent:  Sufficient contacts and fair play should be considered together.  In this case, burden of defending is not unreasonable.

Ireland – “orderly administration of laws” not independent basis to assess jurisdiction.
Keeton v. Hustler – P brought case in NH because no SOL.  D sold many magazines so minimum contacts satisfied.  Choice of law concerns not part of fairness consideration.
Kulko v. Superior Court – Father sends daughter to CA.  Majority says P did not avail himself of benefits of CA law.  Also, it would be unfair to make D appear in CA court.
Calder v. Jones In newspaper libel case 1st amendment can’t trump jurisdiction.
Burger King – After assessing minimum contacts, one can apply fair play concerns.  

Asahi – Justices split on whether contacts are sufficient.  Sales: from Asahi to Cheng Shin 1%; from Cheng Shin in CA 20%.  All agree it is unfair to try the case anyway.

Parry v. Ernst Home Center Jap companies not liable because no sales rep, advertising, or marketing in UT.  Gen. knowledge of distribution in W. US not enough.

Nelson By Carson v. Park Indus.  Hong Kong companies made 100% of Woolworth shirts sold via mediating agent.  Primary manufacturers can still be liable.
RR case – Jurisdiction not valid since state standards for manufacturing cars were same as national standards.

General Jurisdiction
Perkins v. Benguet – President resettles company from Philippines to OH.  Jurisdiction valid since D engaged in systematic and continuous activities in OH.
Fisher – General jurisdiction not valid only because D’s products sold and promoted (by third parties) in a state.

Frummer v. Hilton – Jurisdiction valid with “interlocking ownership.”  HQ in London with permanent ticket office in forum state.

Helicol v. Hall – Helicopter crash in Peru.  General jurisdiction in TX denied despite D received training, bought helicopters, and signed deal there.  Brennan dissents and also claims accident is related to forum (specific jurisdiction).

Rosenberg mere purchases, even if occurring at regular intervals, not enough for general jurisdiction.

Cresswell v. Disney – PA acceptable for general jurisdiction for fire in FL because D advertised substantially in PA, and store there, recruits employees from local college.

Shopper Food Warehouse – P shopped in D’s MD store but brought case in DC.  D has ads in DC but D never read them.  Not clearly specific or general jurisdiction.

Bellino – D1 liable for specific jurisdiction because he sent explicit emails.  D2 not liable for general jurisdiction because ads were to general audience.

Property

Pennington – Due process not violated by quasi in rem even if D not present in the state at the time, since a state has jurisdiction over all property contained therein.

Harris – MD court had jurisdiction over NC D since debt follows debtor once established and should be enforced by full faith and credit.

Shaffer v. Heitner – International Shoe applies to quasi in rem actions where property is only connection to D.  This case doesn’t pass the test.  None of Ds ever in DE.

In rem and status not applied.  [State can always determine marital status of person domiciled in state even though spouse is not there and there is no jurisdiction over him.]

Presence
Burnham – P in CA on business and to visit kids.  Majority affirms Presence as a basis for jurisdiction.  Dissent says International Shoe should apply.
Consent
Ireland – D submitted to court to decide personal jurisdiction, but then refused discovery.  By appearing at all, D submitted to personal jurisdiction.

Implied Consent (i.e. Shaffer through long-arm law director of DE corporation agrees to service by agent in DE) generally accepted, but limited to what makes sense.
Zapata Contract clause requiring litigation in London upheld for maritime case.

Shute Forum-clause on ticket acceptable since cruise line has interest to limit forums from multiple passenger suits.

Forum-selection clauses honored unless enforcement shown to be “unreasonable.”  (bargaining power, convenience of litigation, exposure to foreign jurisdiction).

There may also be other interests of the US to retain jurisdiction despite forum-clauses.
Jurisdiction in Federal Courts

4(k)(1)(A) – federal courts can assert jurisdiction in state where it sits; or can use state’s long-arm statutes (subject to 14th amendment restrictions).

4(k)(1)(B) – service within 100 miles of the court, but outside the state when additional parties have been joined by Rule 14 or 19 (even if long-arm doesn’t reach).

4(k)(1)(C) allows service for a D subject to federal interpleader jurisdiction [two diverse Ps lay claim to amount of $500 or more that D has paid to the court].

4(k)(1)(D) Congress can have express nationwide (or worldwide) service by statute.
4(k)(2) – Federal courts have jurisdiction for federal question case where D is not subject to jurisdiction of any single state but Constitution would otherwise permit jurisdiction.

Congress has constitutional authority for nationwide in personam jurisdiction under the 5th amendment (Stafford).  5th amendment notions of “fairness” DO extend, but applied to venue (Oxford).
Challenging Jurisdiction

Jurisdiction can be challenged directly by a 12(b) motion.

Data Disc – Special appearance rules differ from state to state.  Each judge can impose burden.  Case initially decided on affidavits.  Where facts are intertwined with merits, usually a trial must occur, although preliminary hearing is possible.  When P avoids motion to dismiss based on affidavits, jurisdiction must still be shown at trial.

In some states if one argues merits of the case, one permanently waives jurisdiction.  In other states grounds for appeal can be no initial jurisdiction.

Collateral attack – only exception to full faith and credit is lack of jurisdiction.  If D does not fight merits of case, the jurisdiction of state A can be questioned by state B.

In quasi in rem cases, some jurisdictions allow personal jurisdiction if appearing in court.  Others use limited appearance limiting liability to the property even when appearing.
VENUE
P determines venue initially.

D or P can request transfer.

Venue set by state statute with few limits.  Burlington RR
Venue based on district not on state.

Personal jurisdiction (and subject matter) must be established first.

Contract clauses – like with personal jurisdiction – can identify venue, but must be reasonable.

D must object by 12(b)(3) or in the answer to improper venue.

28 U.S.C. 1391
(a) In diversity jurisdiction cases, venue may be brought (unless otherwise allowed) only (1) where any D resides if Ds all reside in same state (2) where events (or property) of claim are located, or (3) otherwise, where any D is subject to personal jurisdiction.
(b)  In federal question cases, venue may be brought (unless otherwise allowed) only (1) where any D resides if Ds all reside in same state (2) where events (or property) of claim are located, or (3) otherwise where any D may be found.

(c)  Corporations shall be deemed to reside where it is subject to personal jurisdiction at time action is commenced.  Associations are not covered explicitly but treated by courts as corporations (Brotherhood of RR Trainmen).

(d)  An alien may be sued in any district.

(e)  A suit where US or an officer or agency is being sued, may be brought (unless otherwise allowed) in any district where (1) a D resides (2) where events (or property) of claim are located, or (3) where P resides if no real property is involved in the action.  Additional parties can be joined as would be applicable if the US were not a party.  The summons and complaint can be made by certified mail beyond territorial limits of district in which action is brought.
(f)  Foreign state (1) where events or property are (2) where vessel or cargo of foreign state is situated when relevant (3) wherever agency of foreign state is licensed to do business if relevant (4) in US District Court.

(g)  A subject-matter-mandated (1369) claim can be brought in any district in which any D resides or in which a substantial part of the accident took place.

28 U.S.C. 1404(a) – For the convenience of parties and witnesses, in the interest of justice, a DC may transfer a [federal] case to another district or division where it might have been brought [by P].
Blaski – “Where he might have brought it” means only where P might have originally brought it even if P is willing to go elsewhere.

Diversity Cases:  Law of original venue applies (Van Dusen and Ferens) even if this helps P.  Usually only matters with SOL.  Federal Question Cases:  DCs differ in application of federal law and sometimes borrow from local state law.  Courts have split on whether they must apply transferor holdings.

28 U.S.C. 1406(a) – If a case is filed in the wrong division or district [and even if there was no personal jurisdiction], the court will dismiss the case, or, if in the interest of justice, transfer it where it could have been brought.  [Law of the transferee court applies (Goldlawr).]

28 U.S.C. 1407 – Different Ds commence different suits from a large accident.  1407 allows all these cases to be transferred together to one court for all pre-trial decisions.  However, they must be transferred back after the pre-trial activities are over (Lexicon).  A proposed amendment to 1407 would allow cases to remain or sent to another court.

Forum non conveniens – (1) must be clearly in the interest of justice; (2) must be another forum available; (3) impediments to bringing in that other forum must be eliminated (i.e. D must waive SOL in alternative forum).  Unless interests are strongly in favor of D, P’s choice of forum is rarely disturbed.  P cannot ask for forum non conveniens even on a counterclaim, though he can ask to transfer.

Court could also hold the case in abeyance, until P attempts to bring suit in the alternative forum.  If unsuccessful, P can return to the original forum.

Reyno (S.C. 1981) – Plane crash in Scotland with Scottish pilot and passengers, but US plane (Piper) with US propellers (Hartzell).  Laws for suing in US are more favorable than in Scotland.  Piper served in CA, case removed to federal CA court, Piper then moved to transfer to PA.  Hartzell properly served after case transfer to PA.  Under Van Dusen the law would be CA law for Piper but PA law for Hartzell.

Deceased, evidence, investigation, and witnesses all in Scotland.  Consistency with suits against Scottish pilot/plane.  Two different laws for jury would be confusing.  S.C. rejects idea that less favorable law is a limit.  P’s choice of forum has less weight when P is not a US citizen.

Iran v. Pahlavi, trial court granted forum non conveniens because parties had no connection to NY where case was being brought, even though there was no alternative forum available to P (because Shah would never return to Iran).  Court said alternative forum is not essential but just “important.”  Generally there should be no comparison between which forum is better, although there must be an alternative forum as well.
SUBJECT-MATTER JURISDICTION
State Courts

State courts have SM jurisdiction over most matters, except exclusive federal issues.  States must hear suits from other states (Hughes v. Fetter) and of fed law (Howlett).
Lacks v. Lacks – After decision D wife claims no SM because P husband didn’t meet residential requirements.  This was issue of merits, not of SM.

Diversity of Citizenship

Art. III Sec. 2:  Fed judicial power extends: Constitution and federal laws; international treaties; ambassadors; admiralty; where US is a party; between states; between state and a citizen of another state; between citizens of different states; citizens of same state regarding land grants in different states; between any state/citizen and a foreign state/citizen.

28 U.S.C. 1332:

(a) DC has original jurisdiction where controversy exceeds $75K (exclusive of interest and costs) between: citizens of different states, or a foreign state or citizen is a party [Resident alien is citizen where domiciled].

(b) Court may deny P final judgment if amount less than $75K (rarely done).
(c)(1) Corporation is citizen of state where incorporated or principal business (Insurer is citizen where the insured is a citizen).

(c)(2)  Representative of decedent, infant, or incompetent is only the same state as the decedent, infant, or incompetent.

28 U.S.C. 1359:  DC has no jurisdiction if a party was “improperly or collusively” made or joined to invoke jurisdiction [purposely destroying diversity also suspect].

Proposed increase of federal jurisdiction over class actions
1332 – DC has original jurisdiction for $5 million or more where: any Ps different from any Ds; any Ps or any Ds a foreign state or citizen.  This shall not apply if: 2/3 of all Ps and primary D are in same state; primary Ds are states or officials; proposed Ps less 100.
1453 – Any D or P can remove to DC without having to consult first with the other Ds or Ps respectively, despite whether any D is citizen of state at hand.

1711 – No settlements can give greater amounts based on domicile.

1715 – D required to send notice to federal and state officials in each state of P, within 10 days after proposal submitted.

28 USC Section 1369:

(a) DC have original jurisdiction when single accident killed at least 75 people at a discrete location if: (1) a D resides in a difference state from where accident occurred (2) any two Ds reside in different states (3) large parts of accident occurred in diff states.

(b) Exception: if majority Ps and primary D citizens in one state; or laws of the state primarily govern the case.

(c)(1) “Minimal diversity” exists where any adverse party is citizen of different state or foreign country.  (c)(2)  “Corporation” is citizen where incorporated or has principal place of business and resides where incorporated and licensed to do business.  (c)(3)  “Injury” means physical harm to person or property. (c)(4) “Accident” is sudden.

(d) Intervening Parties – a person with a claim from original accident can intervene as a P even if could not have brought an action in DC.

(e) DC must promptly notify “judicial panel on multidistrict litigation” of the action.

Strawbridge v. Curtiss – no diversity if any P citizen of same state as any D no matter how many parties.

Ankenbrandt – statutes can limit divorce, alimony, or child custody to state.

Mas v. Perry – French and MS P couple, not domiciled in LA (state of D).

Domicile – no intention of moving permanently anywhere else.

US citizen abroad not domiciled in a state (cannot be sued in federal court).

UN general passport not a foreign citizen (cannot be sued in federal court).

Aliens on each side (cannot be sued in federal court).

With an alien and US citizens, diversity analyzed as if alien not present 1332(a)(3).
Corporation’s principal place of business can only be one place.  White
Nerve Center Test – where decisions made, finances are done, bosses sit.

Corporate Activities – where services or production happens.

Partnerships and associations treated as a group of individuals.  Citizenship of each member is considered.

If sued in D’s home state, there is no removal.  If sued in a state not D’s domicile and diversity of citizenship exists, D can remove to federal court.

To prevent Ps from destroying removal, court examines only main parties (i.e. John Does are dismissed).  Rose v. Giamatti
Grupo Dataflux v. Atlas – No diversity btw partnership with Mex partners and Mex corporation, though Mex partners left later.  Diversity judged when case is filed.
AFA Tours – D stole tourist list, sued on possible future use totaling requisite amount.

Aggregation – P may combine all claims against D whether related or not.  Claims of different Ps, or claims against different Ds may not be amalgamated.

Class actions – Only named Ps need diversity with D (unlike with partnership).  All members need amount, but “supplementary jurisdiction” statute said maybe not.

Stromberg Metal (affirmed in Abbott) only those parties in a class over amount in controversy could sue in federal courts overturned on basis of 1367.
Determining Amount – Court chooses to evaluate from P or D perspective, or combination of both.  [P maybe had trivial loss, but D’s removing building is great.]

Federal Questions

28 U.S.C. 1331:  DCs have original jurisdiction of all civil actions arising under Constitution, or US laws/treaties.

28 U.S.C. 1334:  (b)  DCs have original jurisdiction of bankruptcy cases unless Acts of Congress provide exclusive jurisdiction.  (c)(1) Nothing prevents DC from abstaining to hear a particular proceeding for comity with state courts.  (c)(2) DC should abstain from hearing cases not under, but still related to, bankruptcy.  (d) A decision to abstain not reviewable by appeal.  (e) DC shall have exclusive jurisdiction of all property for bankruptcy hearings.

28 U.S.C. 1337:  DCs have original jurisdiction for commerce or antitrust cases.

28 U.S.C. 1338:  DCs have original and exclusive jurisdiction in patent, copyright, [trademark], plant variety protection cases.  DCs have original jurisdiction for claims of unfair competition related to above matters.

28 U.S.C. 1343:  Civil Rights and Elective Franchise:  DCs have original jurisdiction when recovering damages from deprivation of any right or privilege of a citizen, or when someone failed to prevent any wrongs, or in redressing deprivations providing for equal rights, or relief for rights to vote.

28 U.S.C. 1345:  US as P:  DCs have original jurisdiction when US or any officer or agency expressly authorized to sue does so.

28 U.S.C. 1346:  US as D:  (a) DCs have original jurisdiction concurrent with US Court of Federal Claims relating to tax matters or an act of Congress or the Constitution. (b) Exclusive jurisdiction by DCs for money damages or personal injury or death. (d) No jurisdiction for DCs for civil action regarding a pension.  DCs have exclusive jurisdiction to settle an estate or interest in real property where an interest is also claimed by the US.
Osborn – Dispute between OH and US bank, case allowed in federal court since statute authorized US bank to sue or be sued in federal court.

Planters Bank – US bank sued state bank for bonds.  Though a regular contracts case, it was tried in federal court because of statute.

Louisville v. Mottley – Under congressional act, D revokes P lifetime RR pass.  Congressional act would be basis of defense, but claim alone is not a federal question.  1331 is narrower than Osborn (what Constitution allows).

Well-pleaded complaint rule –Does complaint state federal cause of action on its face.

Skelly – disallowed federal jurisdiction for an “artful pleading anticipating defense based on federal law.”

Bechtel – P cannot hide and prevent a case from being in federal court by an inadequate pleading (opposite of the well-pleaded rule).

Harms – Case involves a copyright, but is really based on breach of contract.

Smith – Shareholder sues company for buying federal bonds.  Federal law allowed because state law adopted federal “aspect” [Smith killed by Merrell Dow.]

Moore – Federal jurisdiction not allowed when D violated state act based on federal law.

Merell Dow – No federal jurisdiction when Bendectin not properly labeled violating state law adopting federal provision.  Dissent: consistency and availability of federal review.

Shoshone – Fed statute adopting state law on mining claims has no federal jurisdiction.

[This case might be overturned today as it contradicts Merrel Dow.]

Holmes Group v. Vornado Air – P is “master of complaint” and can choose to issue it as to exclude federal law.  Counterclaim with federal question does not change that.

Supplemental Jurisdiction

Ancillary jurisdiction – when P or D injects a claim lacking an independent basis for jurisdiction by way of a counterclaim, cross-claim, or third party complaint.

Pendent jurisdiction – Regarding same occurrence, P sues on federal and state law.

Gibbs – Pendent jurisdiction justified if claims come from common nucleus of facts.

Adlinger – Court refused to apply pendent jurisdiction to an additional party, being sued under state law, which had no independent basis of federal jurisdiction.

Kroger – P sued diverse D who impleaded non-diverse T.  In addition to common nucleus, court must examine if specific statute negated jurisdiction for non-federal claim.

Finley – Ps brought case against FAA and city of San Diego in plane crash.  Pendent party jurisdiction is constitutional, but only allowed when congressionally authorized.

28 U.S.C. Sec. 1367
(a)  Supplemental jurisdiction allows for claims “part of the same case or controversy” including joinder or intervention of additional parties.
(b) – In a diversity case P cannot join non-diverse Ds or non-diverse co-Ps.

(c) DC may decline jurisdiction if: it involves new or complex state law; new claim predominates over claim with original jurisdiction; claims for original jurisdiction were dismissed; other compelling reasons (clearly stated) for exceptional circumstances.

(d) 30 days to re-bring claims in state court if thrown out of federal court (presuming the case was initially brought before SOL ran in state court).

Executive Software – P brings fed & state claims removed to fed court by D.  DC remands state claims.  Must use 1367(c) and explicitly state why to dismiss.

Kokkonen – federal courts have ancillary jurisdiction (without explicit authority) to enforce decrees and orders (ordinary matters of the court).

Supreme Court (4-4) “affirmed” 1367 despite absence of amount in controversy.

Removal

28 U.S.C. 1441
(a)  Action brought in state court can be removed to DC by Ds to the state’s DC, if it could have been brought by Ps in the first place.

(b)  Federal question cases can be removed without regard to citizenship of parties.  Diversity cases removable only if no D is citizen of the State where the action is brought.
(c)  When a federal question claim is joined with a “separate and independent” state claim, entire case may be removed but DC may determine at its discretion to remand matters where State law predominates.

Removal not mentioned in Constitution but provided since 1789 Judiciary Act.

Shamrock – Ps cannot remove state claims to federal courts from D’s counterclaim.

Avoid removal through reducing amount in controversy – if value of claim over $75K 54(c) could force removal, though complaint pleaded less than $75K.
If a case is improperly removed DC remands.  [State court has no power and must send the case to federal court.]  A remand order can only be reviewed in civil rights cases 1447(d) where removal was without jurisdiction (Thermatron).  

Removal must be informed within 30 days and (according to Court in Murphy Bros.) only formal service of process initiates the removal period.
West Mifflin – (1) 1441(c) provides for remand only for state law claims “separate and independent” from federal question claims. (2) 1367(c) can be subsequently used.
Roe 1441(c) would not allow removal since Red Cross federal status based on statute.
D cannot remove a strictly state claim if not officially attached to a federal claim.

Challenging Subject Matter Jurisdiction

A court always has jurisdiction to decide jurisdiction.

Lack of SM jurisdiction may be asserted by any party at any time in an answer or via a suggestion to the court prior to final judgment.

Ruhrgas SM generally decided before personal juris. but DC can decide SM first.

Di Frischia objections to SM jurisdiction can be denied if used manipulatively.
United Mine Workers while SM is determined, parties must obey court’s injunctions.

Willy DCs can impose sanctions even if subject-matter is not clearly established.
Des Moines decision binding by res judicata and SM jurisdiction could not be reviewed.

SM cannot be attacked in another case once all appeals have run their course, unless the court’s fundamental basis to review is undermined.

Kalb – State court did not have proper jurisdiction in a bankruptcy case.

Dufree NE judgment – including issue of jurisdiction – entitled to full faith and credit, thus not permitting collateral attack made in a MO court later.

JOINDER
20 (a) Ps may join in one action if claims arise from same transactions or occurrences (or series).  Ds may be joined together in the same manner.  Judgment given for one or more Ps according to their respective rights to relief, and against one or more Ds according to their respective liabilities.

(b) Separate trials – In order to prevent embarrassment, delay, or expense, a court may order separate trials when there are completely separate parties that don’t assert claims against each other.

Ryder v. Jefferson Hotel – Ps forced to leave hotel in middle of night.  Court ruled that events did not affect or injure joint relationship so claims cannot be joined. [pre-FRs]

Rekeweg – allowed to join claim against insurance company that paid off P’s attorney.

Sun-X-Glass – 8 different distributors had separate contracts so not allowed to join.
Akely – 193 Ps all relying on false prospectus part of same series of transactions, though each one occurred at different time and place.

Luca v. City of Juneau – P could join against D who hit him and ambulance accident 18 days later, because latter was necessitated by original accident.

Watts v. Smith – P struck in car twice in a day, joined for “convenient administration.”
Tanbro – Several claims.  Buyer allowed to join against processor and seller (despite their objections) to obtain consistent verdict, and no prejudice.

18 Joinder of Claims – any claim (complaint, counterclaim, cross-claim, third party claim) may be joined to any other claims against a party.  [Any unrelated claims must have independent, or supplemental, jurisdiction!]
42 Consolidation, Separate Trials – (a) when actions involve common question of law or fact, court may order joint hearing or trial to avoid unnecessary costs or delay.  (b) Court may order separate trials for any claim if serves convenience or avoids prejudice.

13 (a) compulsory counterclaims are required when arising from same transaction or occurrence and presuming: court has jurisdiction over all necessary parties; case was not commenced elsewhere.  [D can amalgamate compulsory and non-compulsory counterclaim amounts to reach threshold for non-compulsory counterclaim.]

(b) permissive counterclaims not arising from same transaction may be brought.

(c)  counterclaims may or may not defeat recovery sought by opposing party.

(d)  these rules shall not enlarge ability to bring counterclaims against the US

(e)  counterclaim that matured after serving a pleading may with permission of the court be presented as a counterclaim by supplemental pleading.

(f)  Pleader fails to submit counterclaim through oversight or excusable neglect or when justice requires, pleader may by leave of court set up counterclaim by amendment.

(g) – Cross-claim may arise as long as related to transaction or occurrence of the original action or a counterclaim.  [Cross-claims are not compulsory.]

(h) – Persons other than those made parties to the original action may be made parties to a counterclaim or cross-claim in accordance with FR 19 and 20.

Are issues of fact and law largely the same?  Will the same evidence be used?  Is there a logical relation between the claim and counterclaim?

Heyward-Robinson – Two construction cases from same transaction.
Moore – logical relation in tickertape case.
Globe – Insurance policy doesn’t apply.  I want to collect under insurance policy.

Lasa – All claims had logical relation to failure of marble delivery.
14 (a) TP can add TD within 10 days of original answer, and otherwise must obtain leave on motion upon notice to all parties to the action.  TD can then make 12 defenses, counterclaims, or cross-claims.  TD can assert defenses and claims (arising from same transaction) to P.  P can in turn assert claims (arising from same transaction) against TD.  Any party may move to strike the third-party claim or for its severance or separate trial.  TD can also join other TDs.

(b) When a counterclaim is asserted against P, P may do the same as above with any TD.

19(b) Party can be deemed indispensable.

21 Misjoinder of parties is not ground for dismissal of an action.  Parties may be added or dropped by court on motion at any stage on such terms as are just.  Any claim against a party may be severed and proceeded with separately.

One exception - can’t sue an insurance company until you have been found liable.

Jeub v. B/G Foods – D impleaded T for bad ham.  P refusing to amend suit charging T doesn’t prevent D from impleading.

Goodhart – D couldn’t implead T employee to convince him and jury that he would be responsible and reduce damages.

Revere – Non-diverse T asserted counterclaim against P (before 1367).

Owen v. Kroger – Supporting 1367 implied overthrow of Revere.
Bank of CA v. Superior Court – Main D not allowed to join smaller Ds because they were “necessary” but not “indispensable.”
Indispensable parties can (be used to) destroy diversity.

Warner v. Pacific Tel. – In case to remove X’s telephone #, X was indispensable party.

