Civil Procedure Outline

I. Personal Jurisdiction

Ability of court to exercise power over defendant or property

A) Source of Personal Jurisdiction

1. State statutes – must have state statute that grants court power over parties or no jur.

2. U.S. Constitution 

14th Amendment – No state shall make or enforce any laws which shall ... deprive any person of life, liberty or property, without due process of law. 

3. Federal Courts

Rule 4(e)(1) – In federal judicial districts, process may be served persuant to law of the state in which the district court is located.

B) Three Types of Personal Jurisdiction

1. In Personam - “Power over the person” of a defendant. Court can order monetary relief, injunctive relief, or declaratory relief. Can be enforced in all other states by:

Article IV. Section 1. Full Faith and Credit shall be given in each State to the public acts, records, and judicial proceedings of every other State.

Forum state has personal jurisdiction when: 

a) D is present on forum state and personally served with process;

b) D is domiciled in the forum state;

c) D consents to jurisdiction; 

i. Contract (Forum Selection Clause)

1. Carnival Cruise Lines: P consented to be sued in a particular jurisdiction, and therefore the Court in a dif jurisdiction wouldn’t entertain the suit. This is regarded as terrible decision, because if it was tried in Washington (where P lived), the state court probably could have found jurisdiction.

2. Zapata - contract said that all claims that arise from it are to be tried in London. Federal Court would not take the case. Basically said that consenting to suit in a forum which otherwise wouldn’t have jurisdiction is ok.

d) D comes within state's long arm statute.

2. In Rem – Power of court to adjudicate claims of all persons over property located in forum state. Establish ownership of property.

3. Quasi-in-rem – Recovery is limited to value of specific property located in forum state.

C) Minimum Contacts

1. International Shoe – D is Delaware corp., PPB in St. Louis. Salesmen in Washington, pay commissions, display shoes, rent sample rooms, and solicit orders. For D's outside forum state to be subject to in personam jurisdiction, due process only requires he have minimum contacts with forum such that the suit does not offend “traditional notions of fair play and substantial justice.” Look at quality and nature of contacts. 

a) New Basis of Personal Jurisdiction from Int’l Shoe

i. Minimum Contacts

1. General PJ: continuous and systematic activities in J

2. Specific PJ: the activity that gives rise to the claim occurs in the J

ii. Fairness and substantial Justice

2. Single/Isolated activities

a) McGee – P beneficiary of D's only insurance contract in Ca.(Az and Tx Corp.). D refused to pay, P sued under long arm statute, S. Ct. upheld jurisdiction “sufficient suit was based on a contract which had substantial connection with the State.” Ca has interest in providing effective means for redress for its residents, residents would be at a severe disadvantage if they were forced to go to other forums (money, witnesses, etc.)

3. The act must be deliberate and purposeful in order to warrant PJ

a) Hanson – State does not gain jurisdiction by being “center of gravity” or most convenient forum, must arise out of an act or transaction consummated in forum State (must have purposeful availment)

4. A single contract may be enough for PJ

a) Burger King – P(Fl.) sued D (Mi.) in Fl. for breach of franchise contract. D made 1 trip to Fl., sent payments to Fl., contract had 'choice of law' clause (Fl.) Choice of law alone not enough for PJ, but with payments, trip, prior negotiations and contemplation of future consequences, etc. established minimum contacts. Deliberately reached out beyond Michigan to form 20-year relationship w/Fl. D (purposefully availed themselves of Fl. law).

b) Two part test from BK: 

1) Did the defendant deliberately establish minimum contacts? And

2) Does assertion of PJ comport with “fair play and substantial justice”?

i. Burden on defendant – location of witnesses

ii. Forum State's interest in adjudicating the dispute

iii. plaintiff's interest in obtaining convenient and effective relief

iv. judicial system's interest in obtaining most efficient resolution of controversies

v. shared interest of the several States in furthering fundamental substantive social policies. 

If 1 normally insufficient but 2 is very strong, may have PJ. If strong 1 but negative 2, may override PJ.

D) Purposeful Availment

· There must be “some deliberate or voluntary act by which the D purposely avails himself of the privilege of conducting activities w/in the forum state, thus invoking the benefits and protections of its laws.” [Hanson]

· Fairness is not enough for PJ also need minimum contacts through purposeful availment to get specific J/D.

1. Hustler - P sued D in federal court in N.H. (only forum not time barred) for libel. D had circulated in N.H. copies of the magazine alleged to have libeled plaintiff (related contacts), and it had circulated other issues there in a continuous and systematic fashion (unrelated contacts). Court found that the aggregate of defendant’s contacts with the forum were proved sufficient. 

2. World-Wide – Fact that cars mobile and one sold by WW getting into an accident in OK was reasonably foreseeable was not enough. Did not direct its actions toward OK, no purposeful availment. 

3. Kulko – D buying daughter ticket to Ca was not purposeful availment of Ca law. “Effects” test can only be used w/wrongful activity without state causes injury within or to commercial activity affecting state residents (when not unreasonable). 

E) Stream of Commerce

1. American Radiator – [Ill. S. Ct.] P(Ill.) sues D(Ohio) after water heater exploded, alleging negligence in manufacturing part (Ohio). Long arm statute that says anyone who commits a tortious act in Ill. submits to jurisdiction. Location of the last event (injury) takes place is location of the tortious act, negligence in manufacturing cannot be separated from injury. Q: Does D invoke the benefits and protections of the forum state's law? General: If a D sells products knowing they will end up in the forum state, not unjust to hold them answerable for defects. Availed themselves of state laws (marketing, commercial transactions).

2. World-Wide Volkswagen – P bought car from D in NY, accident in Ok. Cause injury, brought product liability action in Ok., D no connection w/OK except P's car passing through. Minimum contacts: 1) protects defendant against litigation in inconvenient forum [reasonableness] and 2)ensures States don't overreach limits imposed on them as coequal sovereigns. Foreseeability alone not enough for PJ under DPC, must have conduct and connection with forum such that he should reasonably anticipate being hailed into court there. DPC not offended by PJ over companies injecting products into stream of commerce with the expectation they will be purchased by consumers in the forum state. (SoC +)

3. Asahi – Foreign D(CS/Taiwan) and D(Asahi/J)[cross-claim], suit in Ca. for indemnification. IIA (4 justices) Substantial connection between D and forum State for minimum contacts must come by an action of D purposefully directed toward the forum State. IIB (9) look at factors outlined in BK (not looking at contacts). a) burden on defendant is severe, b) Plaintiff not Ca resident/Safety concerns satisfied by holding CS responsible, c)contract indemnification based on and transaction happened in Taiwan/not demonstrated more convenient for CS to litigate in Ca., d)must look at individual case, e) not an issue between the several states. Heavy burden for defendant not outweighed by slight interest of state. Brennan (4) When product injected into stream of commerce, company benefits from sales in state and therefore indirectly benefits from state laws. No requirement of additional conduct directed at forum state.

a) All agreed no PJ, severe burden on defendant and very slight interest for State. 4 said only awareness products making it to Ca. Sufficient, 4 said need more than awareness.

F) Effects Test for Intentional Torts

1. Bellino – Minimum contacts exist when non-resident D defames P and effect of intentional tort felt in forum state. No specific PJ over Spence because P initiated contact (phone call) but specific PJ over Simon because he initiated emails and phone calls related to defamation (directed activities toward forum).

2. Zippo - “sliding scale test” Likelihood of PJ being constitutionally exercised is directly proportionate to the nature and quality of commercial activity that an entity conducts over the Internet. Active websites PJ almost always, passive websites almost never. 

G) General Jurisdiction – Minimum Contacts

1. Helicopteros – Claim does not arise out of activity in forum state (looking for general), purchases from forum state not sufficient minimum contacts for PJ.

H) Challenges to Jurisdiction

1. Rule 12 (b), (g), and (h)

2. A defendant may challenge the court’s personal jurisdiction in two ways:  

a) Direct Attack

i. D’s participation in the lawsuit in order to attempt to prevent the court from reaching the merits of the case.  The jurisdictional challenge may be joined with other arguments in support of dismissal.  However, direct attack forces the defendant to forfeit part of the protection secured by due process as he experiences the increased burden of defending in a distant and inconvenient forum as soon as he begins participating in the case.

ii. Insurance Corp. of Ireland – By submitting to the jurisdiction of the court for the limited purpose of challenging jurisdiction, the defendant agrees to abide by that court's determination on the issue of jurisdiction.

b) Collateral Attack

i. A D who objects to a court’s PJ over him and defaults in an action may subsequently bring a collateral attack against the judgment.  However, if the D participated in the case without objecting to the court’s PJ, he cures any defect by waiver.  If D did challenge the court’s personal jurisdiction in the first case, he is precluded from relitigating the question in the judgment-enforcement proceeding.

I) Notice Requirements

1.  Due Process

a) The Due Process Clauses (found in the Fifth Amendment and the Fourteenth Amendment) of the United States Constitution deny effect to adjudications unless the parties to be bound were given prior notice and an opportunity to participate. Notice that satisfies due process may be found from proper service of process or other recognized alternatives. Process usually consists of a summons directing defendant to respond or appear in court on penalty of default.  Service is the formal means by which process is delivered to a defendant. 

2. Procedure for Service of Process

a) Rule 4 sets forth the methods for effectuating service in federal trials.  Specific procedures are outlined for various parties:  individuals, infants and incompetents, corporations and associations, foreign, federal, state and local governments, as well as individuals in foreign countries.

b) In federal actions, a plaintiff may serve process upon an individual, corporation or association by:

i. delivering the summons and complaint to the individual personally;

ii. leaving the summons and complaint at the individual's dwelling house or usual place of abode with a person of suitable age and discretion then residing therein;

iii. delivering the summons and complaint to an agent authorized by appointment or by law to receive service of process. 

c) However, Rule 4(d)(2) provides incentives for a defendant to agree to waive formal service and instead accept service by mail.  Upon notice of the commencement of the action and a request for waiver of service from the plaintiff, a defendant who so agrees is granted an extended time within which to answer – 60 days instead of the 20 days granted when process is formally served.  Rule 4 imposes upon the defendant “a duty to avoid unnecessary costs of serving the summons,” and therefore, failure to accept process by mail subjects the defendant to liability for costs of service as well as attorney’s fees incurred in any motion to collect the costs of service.    

3. Feasibility of Individual Notice

a) Alternative means of notice, such as newspaper publication, may satisfy due process where individual notice is impracticable and the party seeking to bypass individual notice can demonstrate that (1) the suit is in the interest of the absentees, (2) they will be adequately represented by one before the court, and (3) the value of their individual interests is not too great. Where the identities and parties can be reasonably ascertained, however, individual notice is required.  [Mullane v. Central Hanover Bank & Trust Co.]

II. Subject Matter Jurisdiction

Power to hear a particular type of case

Capron – Consent of parties cannot give subject matter jurisdiction.

A) Article III Sec. 2 governs subject matter jurisdiction

Section 1 – The judicial power of the U.S. shall be vested in one supreme court and in such inferior courts as the congress may from time to time ordain and establish. 

Section 2 – The judicial power shall extend to all cases, in law and equity, arising under this Constitution, the laws of the U.S., ... to controversies between citizens of different states... between citizen of a state a foreign citizen.

B) Diversity Jurisdiction

1. DJ allows federal courts to hear cases arising solely on state law so long as diversity of citizenship and amount in controversy met. Rationale – Desire to avoid discrimination against out-of-state residents in state courts.

2. 28 U.S.C. § 1332 – Diversity of citizenship. 

a) district court shall have original jurisdiction where matter in controversy exceeds $75,000 and is between citizens of different states (or alien)

b) if adjudicated for less than $75,000 court may impose costs on P

c) corporations a citizen of state(s) of incorporation and principle place of business. Legal rep. of an estate or infant will be considered a citizen as the same state as the estate/infant.

3. Complete Diversity

a) Strawbridge – No DJ exists if any plaintiff is citizen of same state as any defendant. Complete diversity of citizenship necessary.

4. Domicile

a) Mas v. Perry – To be a citizen of a state must 1) be U.S. citizen and 2) be domiciled in that state. (Residence in state not sufficient) For domicile, must a) reside in state and b) have intention to remain there indefinitely. Domicile remains state until new domicile is established.

5. Under 1332 a corporation is a citizen of 1) the state(s) of incorporation and 2) its principle place of business (PPB).

a) Two tests for PPB:

i. Nerve Center test. Locus of decision-making authority and overall control is PPB (Generally, nerve center test used. No S. Ct. case.)

ii. Corporate activities/operating assets test. Location on primary production and services activities determines PPB.

6. 28 U.S.C. § 1359 – District court shall not have jurisdiction of an action in which a party has been improperly joined or made to join to invoke the jurisdiction of the court.

a) Kramer – Sec. 1359 prohibits only the creation of DJ and says nothing about it's destruction.

b) Rose – In determining diversity of citizenship, must disregard nominal or formal parties and determine jurisdiction based solely on citizenship of real parties to controversy (one who, but substantive law, has the duty sought to be enforced or enjoined.)

7. Amount In Controversy 

a) Must be more than $75,000 (at least $75,001)

b) A.F.A. Tours – Sum claimed by P controls if apparently made in good faith, it must appear to a legal certainty that it is really less than amount to justify dismissal (court must afford P an appropriate and reasonable opportunity to show good faith.) For calculation of amount in controversy, can take into account P's losses, profits unjustly received by D, punitive damages if allowed by law, value of injunctive relief if sought.

c) Single P can aggregate claims against single D, 2 Ps cannot aggregate if separate and distinct claims but if single indivisible harm the Ps may aggregate. 

C) Federal Question Jurisdiction

1. 28 U.S.C. § 1331 – The District court shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.

2. District court has original jurisdiction over Patent, Copyright, Trademark, Bankruptcy, government as P/D, civil rights, and over action arising out of any act of congress dealing w/trade, commerce. 

3. Illustrative Cases

a) Osborn v. Bank of U.S: Congress gave the bank the right to sue or be sued in federal court – didn’t matter what the case was.  It was a broad interpretation of “arising under” – anything that had an ingredient of federal law was found to be “arising under”

b) Mottley – For federal question jurisdiction,  P's cause of action must be federal question. Not enough that P alleges some anticipated defense to his cause, suit wouldn't 'arise under federal law.' 

c) Well pleaded complaint rule – P's cause of action has to be substantially tied to a question of federal law.

d) Artful Pleading Doctrine – Can't “dress up” complaint as a state law claim if federal question is really the heart of the issue. 

4. When is there a federal question?

a) Merrel Dow Pharmaceuticals – Mere presence of a federal issue in a state cause of action does not automatically confer federal question jurisdiction. 

Factors for evaluating whether or not a claim 'arises under' federal law:

i. Are Ps part of the class for whose special benefit the statute was passed?

ii. Did Congress intend to provide a private cause of action?

iii. Would a federal cause of action further the underlying purposes of the legislative scheme?

iv. Is P's cause of action a subject traditionally relegated to state law?

III. Supplemental Jurisdictional

A) 28 U.S.C. § 1367 – Supplemental jurisdictional

a) In any action where district courts have original jurisdiction, shall have supplemental jurisdiction over all other claims so related they form part of the same case or controversy under Art. III, including claims that involve joinder or intervention of additional parties.

b) Where district courts have OJ founded only on diversity jurisdiction, the court will not have SuppJ over parties joined (as P or D) when exercising SuppJ over such claims would be inconsistent with requirements of Sec. 1332.

c) District court may decline to exercise SJ over claim if

1. the claim raises a novel or complex issue of state law

2. the (state) claim substantially predominates over the claims which the district court has OJ

3. District court dismissed all claims over which it has OJ or

4. in exceptional circumstances there are other compelling reasons for declining jurisdiction

d) Period of limitations for any claim asserted under a) shall be tolled for 30 days after it is dismissed unless state law provides longer

B) Cases

1. Gibbs – State and federal claims must derive from a common nucleus of operative facts. If P's claims would ordinarily be expected to be tried all in one judicial proceeding, then (assuming substantiality of federal claims) the federal court has power (but not forced) to hear the whole action. Policy based on judicial economy, convenience and fairness (res judicata). If state claims dominate, should be in State court/ (codified by 1367).

2. Ancillary 

a) Kroger – Neither convenience of litigants nor judicial economy justifies extending ancillary jurisdiction to P's cause of action against a citizen of the same State in a diversity case. Complete diversity still required

b) Exxon Mobile – In diversity cases, where one plaintiff meets the amount in controversy requirement and all other elements are present, Sec. 1367 authorizes supplemental jurisdiction over claims of other plaintiffs in the same controversy (even if less than amount in controversy.)

3. Declining Supplemental Jurisdiction 

a) Executive Software North America -  1367(c) provides only valid basis for declining jurisdiction and remanding pendant claims. Courts can decline to assert supplemental jurisdiction over pendant claims only if 1 of the 4 categories in 1367(c) applies. In (c)(4) the compelling reasons for declining jurisdiction must be those which “best accomodates the values of economy, convenience, fairness and comity.” Exception rather than the rule.

IV. Removal Jurisdiction

A) 28 U.S.C. § 1441

a) any civil action brought in state court but where the district court as OJ  may be removed by the defendant(s) to the DC

b) Federal question jurisdiction claims can be removed regardless of citizenship of parties. Any other action can only be removed if none of the Ds is a citizen of the state in which the action was brought

c) when separate and independent claim/cause of action w/fed.q. jurisdiction is joined with non-removable claims, the entire case can be removed and all issues decided in DC or may remand all matters in which state law predominates

e) (1) Notwithstanding b), a D in a civil action in state court may remove the action to the district court of the U.S. if (A) action could have been brought it district court under 1369 (2) DC can remand for determination of damages

B) 28 U.S.C. § 1446 – Procedure for removal

a) File a notice of removal in district court, signed (Rule 11) and containing a short and plain statement of grounds for removal, with copy of all process, pleadings, and orders served upon defendant(s)

b) Notice shall be filed within 30 days of receipt of initial pleading (by D) or 30 days of amended pleading making case removable

d)After filing notice, give written notice to all adverse parties and clerk of state court. State court shall proceed no further unless and until the case is remanded

e) If defendant is in custody, dc shall issue writ of habeas corpus and take defendant into custody

C) 28 U.S.C. § 1447 – Procedure after removal

c) motion to remand (other than lack of subject matter jurisdiction) must be made within 30 days of filing the notice of removal. If, anytime before final judgment, it appears dc lacks SMJ the case shall be remanded. Certified copy of order of remand shall be mailed to clerk of state court, may proceed

e)If after removal P seeks to join additional Ds whose joinder would destroy subject matter jurisdiction, the court may deny joinder or permit joinder and remand the action to the state court.

D) Justification for removal jurisdiction: for diversity, protects nonresident D against local bias and in federal question it equalizes the ability of both parties to have a federal question litigated in its 'natural' forum.

E) Only Defendant can remove

1. Shamrock Oil and Gas – P files in state court, D counterclaims, P tries to remove to federal court. P, having submitted himself to jurisdiction of state court, not entitled to avail himself of right of removal. Only defendant who has not submitted himself to the jurisdiction.

F) Borough of West Mifflin – 1441(c) provides for removal or remand only where federal question claims are “separate and independent”. If P seeking relief for single injury arising out of interrelated series of events there is no separate claim or cause of action. 

V. Venue 

A) Place within a judicial jurisdiction in which a case is to be tried. Venue principles are aimed at the selection of the most convenient and logical court within a given court system. Statutory, not common law. Objections to venue are waived unless timely asserted.  Improper venue does not subject a judgment to collateral attack.  
B) Venue in federal courts is controlled by 28 U.S.C.  § 1391.  The statute provides two grounds for venue and a fallback provision.

C) Jurisdiction based only on diversity.

1. District where any D resides (domicile for individuals), if all D’s reside in the same State,
2. District where a substantial part of the events giving rise to the claim occurred, or
3. A judicial district in which any D is subject to PJ, if there is no district in which the action may otherwise be brought.
D) Jurisdiction not based on diversity

1. District where any D resides (domicile for individuals), if all D’s reside in the same State,

2. District where a substantial part of the events giving rise to the claim occurred, or

3. District in which and D may be found, if there is no district in which the action may otherwise be brought.
a) Bates v. C & S Adjusters, Inc. – Debt collectors sent collection notice to plaintiff's home in PA, forwarded to NY. Sued in NY under Fair Debt Collection Practices Act. Look to statute. Under 1391(b)(2), must determine only whether a “substantial part of the events giving rise to the claim” occurred in district. Critical part of the claim is receipt of collection notice, plaintiff received notice in NY so that is where a substantial portion of events occurred.

E) A corporation shall be deemed to reside in any judicial district in which it is subject to PJ at the time the action is commenced. In a state with more than one district, a corporation resides in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.
F) Forum Non Conveniens – To get case dismissed under this doctrine, must show:
1. An adequate alternative forum is available, and

2. Strong reason for overturning P’s choice of forum

a) Gulf Oil Corps. v. Gilbert – Forum non conveniens: a court may resist imposition upon its jurisdiction even when jurisdiction is authorized by the letter of a general venue statute. Interests to consider: private interest of the litigant, relative ease of access to sources of proof, availability of compulsory process for attendance of unwilling witnesses, the cost of obtaining attendance of willing witnesses, possibility of view of premises, if view would be appropriate to action, and all other practical problems that make trial of a case easy, expeditions and inexpensive. Balance with public interests: burden on courts, jury duty to decide cases of no relation to community, interest in having local controversies decided at home, having jury apply state law that is not foreign to them. Unless balance strongly in favor of defendant, P’s choice of forum should rarely be disturbed.
b) Piper Aircraft Co. v. Reyno – Scottish P wanted to bring case in US for more lenient tort law, not because it was the proper place. Change in substantive law should ordinarily not be given conclusive or even substantial weight in the forum non conveniens. Since all evidence, witnesses, and public interest were in Scotland, Pa was not the proper forum. American interest did not justify enormous commitment of judicial time and resources for the case.

c) Sinochem International Co. v. Malaysia International Shipping Corp. – Court should ordinarily determine and dismiss on jurisdiction, but when SMJ and PJ are difficult to determine and forum non conveniens considerations weigh heavily in favor of dismissal, the court properly takes the less burdensome course.

G) Federal transfer of venue statute 28 U.S.C. § 1404, P’s and D’s can 
1. Hoffman v. Blaski – Suit brought in Northern District of Texas for patent infringement. Plaintiffs from Ill., defendants accused of infringement from Texas. Defendants moved to transfer venue to Northern District of Ill. Can only transfer to venue which the plaintiff could have brought the original suit (could be served process, etc.)
2. Ferens v. John Deere Co. – In diversity suit, the transferee forum is required to apply the law of the transferor court, regardless of who initiated the transfer. (T from Miss. to Pa, Pa court will apply Miss statute of limitations.)
VI. Pleadings
A) Purpose of modern federal pleading rules is to give notice of claims and defenses adequate for the opposing party to make discovery requests and prepare for trial.  There are three types of pleading under the federal rules:  complaint, answer, and in limited circumstances, reply. Pleadings must be construed as to do justice.
B) Complaint Rule 8(a)
1. Sort and plain statement of:

a) Grounds for SMJ; Rule 8(a)(1)
b) Claim showing P is entitled to relief; Rule8(a)(2)
i. Allege all elements

ii. added specificity needed for fraud or mistake. Rule 9(b)
1. Denny v. Carey – Requirement of Rule 9(b) is met when there is sufficient identification of the circumstances constituting fraud so that D can prepare an adequate answer to the allegations. Once P has satisfied minimum 9(b) burden, P should be allowed to “flesh out” allegations in complaint through discovery
2. Four Rule 9 justifications: protection of reputation, deterrence of frivolous or strike suits, defense of completed transactions, and providing adequate notice.
iii. Alternative and inconsistent allegations allowed under Rule 8(d)(2)-(3)
1. American Nurses’ Ass’n v. Illinois – A complaint cannot be dismissed merely because it includes invalid claims along with a valid one. 
c) Demand for relief sought. Rule 8(a)(3)
i. Can recover damages irrespective of amount in pleading, unless D defaults in which case you get the amount in your pleading. Rule 54(c), Bail v. Cunningham Brothers, Inc.
ii. Special damages must be specifically stated (e.g. medical bills, loss of profits as opposed to general damages: pain, suffering, injury, and lost earning capacity) Rule 9(g)
C) Answer
1. Timing, either:

a) 20 days after service of process Rule 12(a)(1)(A)(i)

b) If timely waiver of service under Rule 4(d), 60 days after request was sent. Rule 12(a)(1)(A)(ii)
2. Pre-Answer Motions: 

a) Lack of subject-matter jurisdiction; Lack of personal jurisdiction; Improper venue; Insufficient process; Insufficient service of process; Failure to state a claim upon which relief can be granted; and Failure to join a party under Rule 19. 

i. Bell Atlantic Corp. v. Twombly – While a complaint attacked by a Fed. R. Civ. P. 12(b)(6) motion to dismiss does not need detailed factual allegations, a plaintiff's obligation to provide the grounds of his entitlement to relief requires more than labels and conclusions, and a formulaic recitation of the elements of a cause of action will not do. Factual allegations must be enough to raise a right to relief above the speculative level. New case, not sure how this applies generally.
ii. Garcia v. Hilton Hotels International, Inc. –There is no pleading requirement of stating facts sufficient to constitute a cause of action, but only that there be a short and plain statement of the claim showing that the pleader is entitled to relief, Fed. R. Civ. P. 8(a); and the motion for dismissal under Fed. R. Civ. P. 12(b) is for failure to state a claim upon which relief can be granted. With respect to motions to dismiss for insufficiency of statement, that the complaint is to be construed in the light most favorable to the plaintiff with all doubts resolved in his favor and the allegations accepted as true. If, when a complaint is so considered, it reasonably may be anticipated that plaintiff, on the basis of what has been alleged, could make out a case at trial entitling him to some relief, the complaint should not be dismissed.
b) All except SMJ, failure to state a claim, and failure to join a party are waived if not asserted in D’s first motion. Rule 12(g).

c) Rule 12(e) Motion for a more definite statement, must point out defects complained of and details desired.
i. Swierkiewicz v. Sorema N.A. – P in discrimination case w/o direct evidence only has to plead S&P statement of the claim showing P is entitle to relief. If it does not provide sufficient notice, D can move for a more definite statement under Rule 12(e).
d) Rule 12(f) motion to strike any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter. Court can bring it sua sponte, on motion from a party w/in 20 days
e) If court denies motion, answer must be served 10 days after notice of courts action.
3. Answer

a) Admissions (includes failure to deny except for damages)

b) Denials: general (denies everything – rare) or specific (responds to each paragraph)

c) Insufficient Information (treated as a denial)

d) Affirmative Defenses (Rule 8C): must be asserted or waived (e.g. 19: duress, SOL, SOF, contributory negligence, fraud)

e) Default: an entry of default (Rule 55A) for failure to respond in a timely manner or a judgment for default (Rule 55B)

D) Amendments (when P wants to add or change a claim – Rule 15)

1. Permitted Once

a) Before a Response

b) Within 20 Days Where No Response is Needed

c) With Consent of Other Party (can include implied consent of other party for a tried issue not mention in pleading)

d) By Leave of Court liberally as justice requires: weigh the need for the party to amend taking into account unwarranted delay against the prejudice to the other side taking into account the ways to mitigate that prejudice

i. Beeck v. Aquaslide ‘N’ Dive Corp. – The burden is on the party opposing the amendment to show prejudice. In ruling on a motion for leave to amend, the trial court must inquire into the issue of prejudice to the opposing party, in light of the particular facts of the case. No prejudice in amending answer just because P could not sue another D (statute of limitations had run)

2. Relation Back: relates back to original pleading if it arose out of the same conduct, transaction, or occurrence (Rule 15C). Can add new/change name of party if:
a) Received such notice of the action that it will not be prejudiced in defending on the merits; and
b) Knew or should have known that the action would have been brought against it, but for a mistake concerning the proper party’s identity.

i. Worthington v. Wilson – Rule 15(c), can change names if parties receive notice within 120 days of original filing. However, going from unknown to named plaintiffs is not a mistake.
E) Basics of Rule 11

1. Applies to every paper & argument made to the court (e.g. motions, complaints, answers, oral arguments, etc.) but not discovery

2. Attorney of record must sign any paper, must state the signers address, email address, and telephone number. Court will strike unsigned paper if not promptly corrected.

3. Requires attorney certification 

a) No Improper Purpose (e.g. delay, harass)

b) Warranted Legal Contentions (based on existing law or non-frivolous change to existing law)

c) Reasonable Evidentiary Support for Factual Allegations/Denials (e.g. less needed if you only have 1 day before SOL)

d) Pre-trial inquiry into the allegations to the extent that circumstances permit it

4. 21 Day Safe Harbor Provision for Seeking Sections (waive-able at court’s discretion): must be given to opposing party 21 days prior to filing w/ court to give them a chance to withdraw (court can also impose after giving party notice to withdraw)

5.  Imposing Sanctions: by motion of opposing party after at least 21 days notice or by court (e.g. $, striking parts of complaint, dismiss the complaint, payment of attorneys fees or other expenses, etc.)

a) Hadges v. Yonkers Racing Corp. – Attorney entitled to rely on his client's statements when there is reasonable support in preliminary proceedings. Rule 11 specifically requires those facing sanctions receive adequate notice (safe harbor period) and the opportunity to respond.

VII.  Joinder
A) Joinder of Claims. Rule 18.
1. Party can join as many claims as party has against an opposing party even if entirely unrelated

B) Counter Claims

1. P sues D and D returns suit on P

a)  Compulsory (13A): must be asserted if transactionally related to main claim (but only required when answer is filed). Fall within supplemental jurisdiction.

b) Permissive (13B): can be asserted even if not transactionally related to main claim

i. United States v. Heyward-Robinson Co. – Are counterclaims compulsory or permissive? If permissive, no Fed. Jurisdiction unless there is an independent basis, if compulsory they are ancillary to the claim and no independent basis for jurisdiction needed. Compulsory because claims arise out of the transaction or occurrence that is the subject matter of the opposing party's claim. There is a logical relationship between them. Same type of evidence, etc. Designed to prevent multiplicity of actions and to achieve resolution in a single lawsuit of all disputes arising out of common matters.
C) Cross-Claims
1. Party may assert a claim against a co-party if the claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim. 13 (g). 

2. No compulsory cross-claim, may be reserved and brought in a separate action.

a) Lasa Per L'Industria Del Marmo Societa Per Azioni v. Alexander – Intent of the rules is that all issues be resolved in on action, with all parties before one court, complex though the action may be. Look for a “logical relationship” between cross-claims and the “transaction or occurrences” that is the subject matter of the complaint and the two pending counterclaims.
D) Third-Party. Rule 14 (Impleader)
1. When D (as 3rd party plaintiff [3pp])may bring in a third party:

a) Permissive: can be asserted if transactionally related to main claim and liable to D for part or all (not to P)

i. Contribution: 3rd party liable to pay D part of the damages D is ordered to pay P (e.g. comparative negligence)

ii. Indemnity: 3rd party liable to pay for all damages D is ordered to pay P (e.g. recovery for V/L or from insurer)

iii. Forbids Finger Pointing New Targets for P: D can’t implead another D directly liable to P but not at all to D. D cannot suggest new targets for the plaintiff.

b) Jeub v. B/G Foods, Inc. – Ps got sick from ham served at B/G Foods (D1) bought from Swift. D1 obtained an ex parte order making Swift a third-party defendant. Otherwise, D would have to await the outcome of the first suit, and then if P recovers, institute an independent action for contribution or indemnity. Purpose of Rule 14 is to provide suitable machinery wherby the rights of all parties may be determined in on proceeding.
c) Too, Inc. v. Kohl’s Department Stores, Inc. – Too brought suit against Windstar for copyright infringement, Windstar moves for leave to file a 3rd party complaint seeking contribution and indemnification of 2 former employees. If 3rd party complaint not allowed, W would have to start a separate action and repeat much of the proceedings and discovery that has already occurred in the case brought by Too against W. Weigh interest of judicial economy with possible prejudice to 3rd-party defendants. In this case, should not prevent complaint for contribution.
E) Permissive Joinder (Rule 20)
1. Join as P if: Rule 20(a)(1)

a) assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence; and

b) have a common question of law or fact arise in the action.
2. Join as D: Rule 20(a)(2)

a) right to relief is asserted against them jointly, severally, or in the alternative with respect to and arising out of the same transaction, occurrence; and

b) have a common question of law or fact arise in the action.
3. The court may issue orders – including an order for separate trials – to protect a party against embarrassment, delay, expense, or other prejudice that arises from including a person against whom the party asserts no claim and who asserts no claim against the party.
4. M.K. v. Tenet – Joinder under Rule 20(a) will promote trial convenience, expedite the final resolution of disputes, and act to prevent multiple lawsuits, extra expense to the parties, and loss of time to the court and the litigants in this case.

5. Additional defendants to be joined must meet the requirements of personal and subject matter jurisdiction, as supplemental jurisdiction does not apply to such claims. No joinder if destroys complete diversity under diversity SMJ, all D’s must satisfy amount in controversy (no aggregation).

F) Compulsory Joinder (Rule 19)
1. A necessary party must be joined if feasible.  If joinder is not feasible, a court must determine, pursuant to Rule 19(b), whether the person’s non-involvement will be so detrimental that the case cannot proceed without the person.  Such parties are deemed “indispensable.”

2.  A person who is subject to service of process and whose joinder will not deprive the court of subject-matter jurisdiction must be joined as a party if:

a) In that person’s absence, the court cannot accord complete relief among existing parties, or

b) That person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person’s absence may:

i. As a practical matter impair or impede the person’s ability to protect the interest; or

ii. Leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest.
3. Joinder is feasible only if he is subject to the personal jurisdiction of the court, and his joinder “will not deprive the court of jurisdiction over the subject matter of the action.” FRCP 19(a) furthermore excuses an involuntarily joined party from the case if he “objects to venue and [his] joinder . . . would render the venue of the action improper.”

4. Bank of California Nat. Ass'n v. Superior Court – Where plaintiff seeks some type of affirmative relief which, if granted, would injure or affect the interests of a third person not joined, the third person is an “indispensable party.” Persons who are interested in an action in sense that they might possibly be affected by the decision, or whose interests in subject-matter are such that it cannot be finally and completely settled without them, but whose interests are so separable that a decree may be rendered between parties before the court without affecting those not before the court may be “necessary parties” to complete settlement of the entire controversy but are not “indispensable parties” required to be before the court in order for the court to render a valid judgment.
5. The factors that determine whether a party is indispensable are:
a) the extent to which a judgment rendered in the party’s absence might be prejudicial to the party or existing parties; 
b) the extent to which the prejudice can be lessened or avoided by protective provisions in the judgment, by the shaping of relief, or other measures;
c) whether a judgment rendered in the party’s absence will be adequate; and
d) whether the plaintiff will have an adequate remedy if the action is dismissed for nonjoinder.  [Rule 19(b)]
6. Provident Tradesmens Bank & Trust Co. v. Patterson – One basis for dismissal is prejudice to the rights of an absent party that “cannot” be avoided in issuance of a final decree. Alternatively, if the decree can be so written that it protects the interests of the absent person, but as so written it leaves the controversy so situated that the outcome may be inconsistent with “equity and good conscience” the suit should be dismissed.
G) Interpleader
1. When there are two or more claimants to a specific property or monetary fund (“stake”), interpleader allows a defendant to avoid multiple actions regarding the same stake by forcing all claimants to proceed against the stakeholder in one lawsuit.
2. Two types of federal interpleader, Rule 22 or 28 U.S.C. 1335.
3. Statutory interpleader venue: Action of interpleader under section 1335 of this title may be brought in the judicial district in which one or more of the claimants resides
4. Statutory interpleader has some advantages over Rule 22 interpleader.  Under Rule 22, the interpleaded claims must independently satisfy the requirements of subject matter and personal jurisdiction.  Statutory interpleader on the other hand provides for:
a) Nationwide service on claimants;
b) Minimum diversity (only 2 adverse claimants need be citizens of different states);
c) Amount in controversy significantly lower than the diversity jurisdictional amount (more than $500).
5. Pan American Fire & Cas. Co. v. Revere – Bus collided head on with a tractor trailer. Insurance for truck tried to initiate an interpleader  action on the $100,000 insurance liability for the policy. Insurance companies liability is capped, but if separate actions there could be one party (first to settle/win) getting a disproportionate amount of the policy. If they are liable, want to make sure all actions against the $100,000 are done together to avoid multiple suits/recoveries exceeding $100,000. Also, don't believe they are liable. Key language is "may be" exposed to liability, D does not have to have settlements against client to bring interpleader action. If P guilty of “unclean hands”, barred from equitable relief.
6. State Farm Fire & Cas. Co. v. Tashire – Greyhound bus and pickup truck collide in California. Law suits filed in California, interpleader action filed by State Farm in Oregon (rep. driver of pick up truck). Covered for $20,000. Properly invoked interpleader jurisdiction under § 1335, but did not entitle it to an order both enjoining prosecution of suits against it outside the confines of interpleader proceeding and also extending such protection to its insured. 28 USC 1335 - creates new subject matter jurisdiction. Minimal diversity between parties.
	Rule 22
	Statutory 28 USC 1335

	No jurisdiction by itself

Diversity jurisdiction or federal question needed

(w/complete diversity)

Venue - general (1391) 

Rule 4
Post bond or deposit into court
	Independent SMJ

$500/ "custody and possession"

Minimal diversity

Venue - claimants reside (1397)

Process & prodecure (national service of process)

Post bond or deposit into court


H) Intervention (Rule 24)
1. Intervention of Right. On timely motion to court, must permit anyone to intervene who:

a) Has Statutory unconditional right to intervene
b) Has an interest in the subject of the action, the action may impede the applicant's ability to protect that interest, and that interest isn't adequately represented by existing parties.
i. Smuck v. Hobson – Class action brought against District of Columbia Board of Education, found schools operating in unconstitutional manner that was racially and economically discriminatory. Board of Education did not appeal. Hansen, former school superintendent, Smuck, Board member, and a group of 20 parents tried to intervene. Intervening party needs 1) interest in the subject of the action, 2) action may impede the applicant's ability to protect that interest, and 3) that interest isn't adequately represented by existing parties. Court said only parents were not adequately represented.
ii. National Resources Defense Council, Inc. v. New York State Department of Environmental Conservation – A person attempting to intervene does not have an interest not adequately represented by a party to the lawsuit just because it has a motive to litigate different from the motive of an existing party. So long as the party has sufficient motivation to litigate vigorously and to present all contentions, a judge does not exceed the bounds of discretion by concluding that the interests of the intervenor are adequately represented.
c) In exercising its discretion, t he court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties’ rights.
 

 

Basic Information Civ Pro 1 Page Checklist
P1_____________________ Individual Corporation Other State(s)___________________________ Misc. Info_________________________ 
P2_____________________ Individual Corporation Other State(s)___________________________ Misc. Info_________________________
D1_____________________ Individual Corporation Other State(s)___________________________ Misc. Info________________________ 
D2_____________________ Individual Corporation Other State(s)___________________________ Misc. Info_________________________
Pre-Answer Motion (*made or waived): lack of SMJ, *lack of PJ, *improper venue, *insufficiency of process, *insufficiency of service of process, failure to state a claim upon which relief can be granted, or failure to join a party under Rule 19. 
Personal Jurisdiction: when does a court have the power to render a judgment that will bind the defendant
Statute: Long-Arm Statute (any limits e.g. torts?)___________________________________________________________________________ 
Traditional Bases
Transient Presence in State_____________________ Domiciled in Forum State (indiv: residence + intent to stay; corp: state(s) of incorp)___________
Consent to PJ (by contract, by inaction, by implied consent e.g. counterclaims)___________________________________________________________
General Jurisdiction (claim must arise outside the forum state)
Continuous & systematic or isolated & sporadic ______________________________________________________________________
Specific Jurisdiction (claim must arise from contact with forum state)
D’s minimum contacts showing purposeful availment and foreseeability (anticipate being haled into court)
*Stream of commerce: purposely marketed (9), aware/receipt of possible benefit (4) & sufficient value, volume, & hazardous character (5)
	Minimum Contacts (Purposeful Availment & Foreseeability)

	Limits of Contacts


Fairness
Burden on D (distance e.g. High: intl travel (Asahi), Low: Natl Enquirer in CA (Calder))____________________________________________________
Interests of P in forum (High: hurt family can’t travel OK to NY (WWV), Low: Asian co. w/ no interest in CA law (Asahi) _________________________
Forum state’s interest in particular claim (High: citizen safety (WWV, Hess), Low: Suit w/ Asian cos. (Asahi))___________________________________
Convenience of interstate system of justice (High: evidence of crash in OK (WWV; Low: Intl issues (Asahi))____________________________________
Impact on substantive policy (High: child custody (Kulko))____________________________________________________________________________
Subject Matter Jurisdiction: when does the court have the power to hear a certain type of case
Diversity
Amount in controversy more than $75,000 (claimed in good faith against 1 D or jointly liable Ds)_______________________
Complete Diversity of all Ds from all Ps: P states________________________ D states______________________________
*Citizenship: individuals (domicile: residence+intent to stay), corporations (every state of incorporation & 1 state in which principal place of business e.g. nerve center, place of activity, or total activity), unincorporated associations (every state in which its members are citizens), US citizens domiciled abroad (can’t get diversity J), aliens (citizen of state in which domiciled if in U.S.)
Federal Question: Arising under U.S. law/Con._______________________Well-Pleaded Complaint (D’s answer/defenses irrelevant)________________
Federal law creates the right P seeks to enforce_______________________ and authorizes P to bring suit_________________
*Implied right of action? (P part of special class? legislative intent shows implied right? advance legislative purpose?)
Supplemental: Arising from same nucleus of operative fact (same transaction/series of transactions)___________________________________
Consider: Common questions of law/fact ______________ Novelty of state issue___________ Mainly state issue__________
Venue: the proper district in which to bring a case for purposes of judicial economy and ease of administration
Original Venue (any district for aliens)
If all Ds reside in same state, brought in district where a D resides?_____________ Brought in district where substantial part of events arose?___________
Brought in district where D would be subject to PJ if district were state____________________________________________
Transfer of Venue: Original Venue Proper (1404A – choice of law retained) or Improper (1406A – new state’s choice of law)________________
Inconvenient Forum _____________________________________________________________________________________
Private Factors (ease of access to sources of proof, witnesses, low expenses, ease, expeditiousness) and Public Factors (deciding local matters at home, administrative ease, knowledge of local law and avoiding conflict of law)
Service: whether the parties were properly informed of the details of the proceeding and given enough time to prepare and respond
Reasonably calculated to apprise interested parties of action & afford them opportunity to present their objections _____________
Cost-Benefit Analysis (mail, reasonable efforts to find, other parties ok surrogates)______________________________________
Waiver_________ Individual Personal Service by non-party 18+____________ Forum/Service State’s law__________________
Delivery to Party Authorized to Receive Service (e.g. indiv. = agent; corp.=officer, general manager)_______________________
Individuals: Dwelling house (home/usual place of abode e.g. sufficient indicia of permanence) with some person of suitable age and discretion then residing therein_______________________________________________________________________________ 
Joinder: whether claims and parties were added properly to avoid unnecessary expenses/inconsistencies, and handle related claims at once
Any claims can be added against same D (18)________ Any transactionally related party can be added (20)_______ Needed party (19)______________
Counter Cs: must assert if transact. related (13A) ________ Cross Cs, 3rd Party Cs: can assert, but only if transact related (13G & 14)_________
Transactionally related: arising out of same transaction/occurrence or series / common nucleus of operative fact
Mandatory Test for Excluding Claim Under Supplemental J: dismiss if following 3 requirements are met:
1) Linked only to diversity claim; 2) It is a claim made by a P against a party joined under rule 14, 19, 20, or 24 OR by persons proposed to be joined as Ps under rule 19 or 24; and 3) Inconsistent with §1332 requirements (e.g. Kroger)
Discretionary Factors to Drop Claim (no supp j): 1. Novel State Issue 2. Mostly State Issue 3. Fed Claim(s) Dismissed Early 4. Exceptional Circumstances
