Civ Pro Final Outline 12/13/06


1) Personal Jurisdiction

a. Intro

i. Pennoyer ( in what state(s) can the ∏ sue the ∆?

ii. Analysis is the same for state court and federal court

iii. The court that we go to has to have power over something

1. In litigation, the court is going to issue orders, in order for them to bind anyone, they had to have the power

2. The court can only possibly have power over the ∆ herself

3. OR over the ∆’s property

iv. In personam

1. The court has power over the ∆ herself (not her property)

2. Always better to have this one

3. Due process clause sets the outer boundary of when jurisdiction is allowable ( if it’s within the circle then judgment might be valid, but if it’s outside the circle then the judgment is void

4. Due process might not be enough, it has to also have a statue that gives it power ( frequently a long arm statute

v. In rem / Quasi in rem

1. Court has power over the ∆’s property (but not over the ∆ herself)

vi. Long arm statute

1. Analytically, the very first step is whether there is a statute allowing personal jurisdiction

2. Can be expanded to due process circle 

vii. Why does it matter where a suit is brought?

1. Home court advantage

2. Choice of law

3. Burden of travel may dissuade ∆ from showing up

4. Still have to consider venue

viii. Questions to ask

1. Does a statute allow for jurisdiction?

2. THEN… Does the constitution allow it?
b. In personam jurisdiction ( court has power over ∆ herself

i. General ( ∆ can be sued in the forum on a claim that arose anywhere in the world

ii. Specific ( ∆ is being sued on a claim that has some connection in the forum

iii. Constitutional analysis ( the Due Process Circle – how big can this be?

1. Pennoyer – power of the state to have power over people and the property within it’s boundaries, still important b/c it gives us…
a. Traditional basis of personal jurisdiction

i. ∆ is served with process while in the forum ( give general jurisdiction (presence

ii. ∆’s agent was served in the forum 

iii. ∆ is domiciled in the forum ( gives general jurisdiction

iv. ∆ consents to jurisdiction (you can waive jurisdiction and consent)
b. How could you fight this in federal court?

i. 12 (b)(2) ( motion to dismiss for lack of jurisdiction over the person

ii. This can be alone or with other motions but it must be in the 1st motion you submit to the court

iii. Once you submit any other motions you’ve waived the question of jurisdiction

iv. Anything other than 12(b) 3, 4, or 5 it forfeits your chance to file them later
v. State rules call this a special appearance
2. Millikan v. Meyer ( ∆ is a permanent resident of WY and ∏ sues him in WY but serves him outside WY

a. Under Pennoyer this doesn’t work since service has to be in the state

b. Once we get to IS, it doesn’t matter where the person is served, residency or domicile in the state would be enough

3. Hess v. Powloski ( Court wants to expand it and so it expands basis (H is in a car crash and gets out of the state before he’s served but MA has a statute – non resident motorist statute – if you drive into the state and get into a crash you’ve consent to the secretary of state as your agent for process in the state)

a. It is consistent with Pennoyer

b. There was service of process in the forum on the ∆’s agent

c. The agent was appointed by operation of law

d. Expands consent to IMPLIED consent as a state agent for the service of process

4. International Shoe ( we no longer have traditional basis but we now have a new doctrinal formula

a. Shift from power to reasonableness

i. If court had made min. contacts about consent it would have stayed about power

ii. Min contacts based on presence and therefore it becomes a question based on reasonableness

b. “Such minimum contacts with the forum that exercise of jurisdiction does not offend of traditional notions of fair play and substantial justice”
c. It is very flexible and amorphous (leads to an expansion of jurisdiction)

d. It is clear that we can get in personam jurisdiction even if ∆ is not served in the forum ( service of process can reach out of the state

e. No where does it say that it overrules Pennoyer ( in fact the minimum contacts language, right before it is says that it is the test IF ∆ is NOT present in the forum (implying that presence is still sufficient)

f. It seems that it has two parts of the test but you have to satisfy the contacts test before moving on to fairness
i. Contacts

1. One unrelated act ( not enough to be sued

2. One sufficiently related contact ( may be enough fro specific jurisdiction

3. Several related contacts ( enough for specific jurisdiction

4. Systematic and continuous contact ( yes for general jurisdiction

ii. Fairness ( once we’ve established contacts then we want to start looking at fairness
g. Court outlines two types of challenged

i. Substative ( based on the merits of the case

ii. Procedureal ( based on the process between ∏, ∆, and court

iii. Due Process contains both parts

5. McGee (1957) – TX Corporation sells one K in CA and is sued in CA for breach, is there jurisdiction? SC says yes

a. ∆ solicited the K from CA (it reached out)

b. ∏’s claim “arose from” ∆’s contact with CA ( relatedness

c. CA had an interest in providing for remedy for its citizens 
6. Hanson (1958) – no jurisdiction, Does FL over in personal jurisdiction over the DE bank, and SC says NO

a. Bank had no relevant contacts with FL

b. No contact because there is no purposeful availment

c. In order to have a contact, the ∆ must reach out to the forum in some way and here the DE bank did not reach out to FL (ms donner moved to FL, the bank didn’t reach out)

7. World Wide Volkswagen – NO jurisdiction

a. The only question was did OK have jurisdiction over the regional distributor that ONLY did business in CT, NY, NJ and did they have jurisdiction over the retailer that only did business in NY ( SC said no personal jurisdiction

b. Like Hanson there is no purposeful availment, the ∆ didn’t reach out to OK at all

c. It is foreseeable that car got to OK, but court said it got to OK based on unilateral action

d. It’s foreseeable the car would get to OK but court said it was relevant but the question is ( is it foreseeable that these ∆ would get sued in OK (not whether or not the car would get there)

8. Calder v Jones

a. You can have a contact with the forum, even though you don’t enter the forum

b. If you cause an effect in the forum then that is an contact

9. Keaton v. Hustler ( sued in NH because it was only place with open statute of limitations (∏ lived in CA)

a. Court allowed due to single publication rule

b. Hustler sent magazines to NH and knew it could be sued there

c. Doesn’t even try to look at ∏’s contacts w/ state

10. Kulko ( Mother sued father (NY) for child support in CA
a. Contacts with CA = marriage happened in CA, gave permission to daughter (bought a one way ticket), daughter received educational benefits of CA)

b. No jurisdiction on CA

i. Marriage was a fleeting contact

ii. Permission was the unilateral act of child

iii. Any benefits ∆ gets are benefits of daughter not being in NY, not of daughter being in FL

iv. Overwhelming public policy argument in favor of not allowing jurisdiction

c. Might have been different if it was jurisdiction by necessity

d. Court only looked at fairness to ∆, not overall fairness

11. Burger King (1985) ( It was brought in FL, they sued two franchisees who were running it up in MI and it was ruled that FL does have jurisdiction (choice of law was FL, not necessarily FL)
a. Court makes it clear that IS does have two parts ( contacts and fairness (two separate pieces)

b. You MUST have a relevant contact before we even look at fairness

i. All the fairness in the world will not give you jurisdiction if you don’t have contacts

ii. After you get contacts you still need fairness

c. Fairness ( the ∆’s argued that jurisdiction in FL was unfair and SC rejected the argument

i. The burden is on the ∆ to show that it’s unconstitutional

ii. Showing it’s unfair is not enough

iii. The court made it difficult

iv. It has to be so gravely inconvenient that you’re at a severe disadvantage in the litigation

v. Relative wealth of the parties does not matter

12. Asahi (1987) ( stream of commerce case, ∆ makes valve in state A and ships them to a manufacturer in state B and that manufacture puts the valves into his widgets and sells them in state C, D, E and so valves get to c,d,e, but ∆ didn’t send them there.  Does ∆ have relevant contacts in C, D, E.

a. If you get a stream of commerce on the exam you need to talk about minimum contact

b. 4 justices said it is a contact is I put my product in the stream and reasonable anticipate it will get to C, D, E ( Brennan

c. 4 other justices (led by O’Connor) say that’s not enough ( say you need that plus the intent or purpose to serve state C, D, and E (advertising, customer service, something else). Without availment it’s unilateral and it’s like WWV

d. 8 say that regardless of contacts fairness outweighs and defeats jurisdiction

e. Stevens wouldn’t take either side

13. Burhnam (1990) (NJ ∆ is served with process in CA for a CA lawsuit, the claim on which he’s sued has nothing to do with his activities in CA, so if there is jurisdiction it has to be general jurisdiction)

a. Does service of process within the forum still give you general jurisdiction OR instead do we need to apply minimum contacts

b. We don’t know because again the justices split

c. 4 led by scalia say that service in the state does give general jurisdiction because of it’s historical pedigree (we don’t need minimum contacts because the traditional basis lives by itself – since IS gave us a test to use when ∆ is not present when served)

d. 4 led by brennen say historical pedigree is irrelevant and it must be assessed under IS test and we need to look at contacts (it would have to be general)

e. There is no law based on this, even though everyone in the end agrees that there is
f. What happens if you weren’t in the state volitionally?

i. If you trick someone into forum it won’t work

14. Ireland (  ∏ has business interruption insurance from ∆ which ∆ won’t honor, ∏ sues in fed court and ∆ asks for an injunction in England which tells the US court to stop

a. In order to know if there are enough contacts we need discovery

b. ∆ claims the court doesn’t have jurisdiction to run discovery

c. Does the court have jurisdiction to determine if it has jur?

i. Jurisdiction is a person right which can be waived either expressly on implicitly

ii. By not complying with discovery, court has discretion to penalize ∏ and chooses to do that by allowing discovery

iii. You can not waive SMJ, but you can waive PJ (because it’s a person right, unlike SMJ)
15. Carnival Cruise ( Woman slips and falls during cruise, sues in WA, CCL removes to FL saying it was on ticket as a forum selection clause
a. Courts holds it was enforceable because it was
i. Done in good faith and fairly ( main place of business in FL, ships leave from FL, reduces confusion, benefit to passengers since lower cost of tickets

ii. Not by fraud

iii. And there was notice ( possibly it wasn’t good enough notice but ∆ here conceded the point
b. Both sides cite Bremen v. Zapata as precedent

i. This was a freely negotiated forum selection clause by two big corporations with equal bargaining power

ii. CCL used it to show forum selection clauses were legal

iii. Shute used to show dissimilarities between big corporations and unequal boilerplate contracts

16. Test for general jurisdiction

a. You can be sued on a claim arising anywhere in the world

b. There is general jurisdiction if the ties are continuous and systematic

c. Where corporation is incorporated and where an individual is domiciled

d. Helicopteros ( Helicopter crash in Peru
i. Waives specific jurisdiction so court doesn’t consider the relatedness of the contacts, instead looks to continuous and systematic contacts w/ TX

ii. Since contacts weren’t related to crash and since they weren’t systematic and continuous ( not enough
iii. Possibly would have allowed for it if there was no other place to go

iv. First time court clearly defines general instead of specific

v. Brennen dissents ( majority has a balancing test of the factors, brennen just adds them up

e. Coastal v. Staywell ( C files a declaratory judgment to fight the possibility that S will say copyright infringement
i. We still look at the defendant even if it’s the declaratory defendant

ii. Start with looking for specific jurisdiction looking just for contacts relating to sales of certain video – decides it’s not related enough for specific

iii. Looks for systematic and continuous for general – focuses on internet store as interactive availment of benefits of state

iv. Court grants motion for discovery to determine if there is general jurisdiction ( clear example of burden on defendant to prove jurisdiction
v. Mieczkowski ( Court allowed general jurisdiction based on internet connections in state
vi. LLBean ( when internet is a virtual store jurisdiction is more appropriate

17. Overview

a. Is there a traditional basis? Does one of the traditional basis for Pennoyer apply?  This may be enough by itself (but you must say that on the other hand, that even with a traditional basis SOME justices say you need min contacts test as well)

b. If there is no traditional basis… There are two prongs we need to talk about

i. Contacts ( there must be a relevant contact between ∆ and relevant forum

1. Purposeful availment – the ∆ must “Reach out” to the forum, she must avail herself of the forum in some way (can not be an accident or unilateral act of a third person)

2. Forseeability – it must be foreseeable that ∆ would get sued in the forum (not enough if product gets there)

ii. Fairness (only if there are contacts)

1. Relatedness – does the ∏’s claim arise from ∆’s contact with the forum, if we have this it may make up that we only have a small amount of  contacts with the forum (McGee shows this) (you don’t need relatedness if you have general jurisdiction, if you don’t have general and systematic then you would need fairness)

2. 5 other factors

a. Inconvenience – Burger King – the answer comes when Supreme Court says the ∆ has to show it is so inconvenient it is unconstitutional

b. State’s interest – McGee
c. ∏’s interest

d. Legal system’s interest in efficiency

e. Interstate interest in shared substantive policy

iv. Staturory analysis – on the exam the first question should be if there is a statutry allowance for personal jurisdiction

1. Every state has many statutes that allow for jurisdiction

2. Every state has some statute that is based on implied consent (non resident motorist statute – Hess v Powlaski ( these statutes are for specific jurisdiction

3. Every state has a long arm statue

a. Allows you to go after a non resident

b. Two types

i. You can go to the full extent of the Constitution

ii. Laundry list long arm ( things a ∆ can do that would allow for jurisdiction in that forum
4. Courts can disagree about the interpretation of these statutes

a. Some courts say that if you’re negligent in state A, then you haven’t committed a tort in state B

b. Other courts say that if ∏ is injured in state B then that is enough for a tort in state B

c. Hypos

i. ∏ drives down to OR for the day and buys a clock in OR and takes it home to WA and he puts it up on the wall and one day it breaks and injures the ∏ in WA.  ∏ wants to sue the clock maker ∆ who is an OR.  Does the WA have jurisdiction over ∆

1. Does a statute allow jurisdiction here?

2. There is no traditional basis here for jurisdiction
a. No consented, not present, etc

3. So you need to look at the long arm statute…

a. If it says it allows for torts… you can say ∆ didn’t do anything in OR and so no tort, but since ∏ was injured in WA and some courts say that is a tort and therefore would have jurisdiction

4. Constitutional anaylsis – does it fit in due process circle

a. Again say there is no traditional basis – so if we get him it has to be under IS

b. First thing we look at are contacts, does ∆ have a relevant contact with WA

i. Purposeful availment – did ∆ purposefully avail himself of WA in some way ( it seems to be no, the ∏ took it into WA and so it looks like WWV, but it may look start to look more like McGee at a certain point (how close he is to WA, if he advertised in WA, if it’s on an interstate).  Is it closer to WWV (where it’s unilateral) or it is closer to McGee (where it’s reaching out).

ii. Forseeability – is it foreseeable that ∆ would get sued in WA ( have to argue this both way, knowing the product would get there isn’t enough but 

c. Fairness factors

i. Relatedness – here it would be met - the ∏’s claim arises from object (like McGee, only one contact but found on basis of relatedness)

ii. Five factors of consideration – burden would be on ∆ to show it’s unconstitutional (∆ here is not going to be able to meet it), does WA have an interest here to make sure its citizens don’t get hurt, and then ∏ has an interest since he’s injured and can’t travel, and then last two
ii. Physiciatrist problem ( Smith lives in FL and goes to NY on vacation where he seeks mental health, has several therapy sessions in NY and then goes home to FL, in FL he calls the Dr. for a consulation and Dr tells him to take too many pills, Smith dies, can family sue Dr. in FL?

1. (to argue NO jurisdiction)

2. Distinguishable from McGee since the insurance company solicitated the business and here Dr. never soliciated Smith

3. Similar to Hanson where the court held no jurisdiction where ∆ did not invoke benefits and protection of FL law

4. To go in the other direction you could say Dr. knew Smith was a FL resident, whereas Hanson didn’t know trustee would move to FL

d. In rem and Quasi in rem – less important but not irrelevant (here the power is over the property, land, wristwatch, car)
i. In rem ( the dispute is over who owns the property? (quasi in rem type I)

ii. Quasi in rem (technically quasi in rem type II) ( it has nothing to do with who owns it, the ∆ owns it

1. Pennoyer v Neff ( Neff had left real property in OR and Pennoyer used that to get jurisdiction even though dispute was about attorney’s fees and not about land (it just needs to be seized at the outside)

iii. Two step analysis

1. Statute – an attachment statute (not a long arm) – the court can seize or attach property in the forum

2. What about the constitutional test

a. Pennoyer said all you needed to do is seize the property

b. Harris v Balk – intangible property is seized
i. Epstein attaches debt of Harris who owes Balk who owes Epstein

ii. Court allows for attachment of intangible property for 

c. Shaffer v Heitner – you still must asses whether the ∆ has contacts with the forum and the analysis is still the minimum contact tests (overrules Harris v Balk)

i. For in rem – when it’s about who owns the property then it may be enough

ii. For quasi in rem, there is no question that presence of property alone is not enough you’re still going to have to do the minimum contacts test

2) Notice ( Due Process required ∆ be given proper notice and a chance to be heard

a. Statutory Service of Process ( FRCP 4
i. Process consists of summon and a copy of the complain (two pieces of paper), summons is an official court governmental notice that you get from clerk of the court
ii. Rule 4(c) ( Service of process can be made by any non party who is at least 18 years old (very liberal)

iii. How do we serve an individual?

1. Start with rule 4(e)(2) ( three alternatives which are always okay
a. Personal service – you hand it to the person and it can be anywhere in the state
b. Substituted service – you are serving a substitute, it’s okay if it’s at ∆ usual abode or dwelling house AND you must serve someone “of suitable age and discretion who resides there” (babysitter would not work)

c. Serve the ∆’s agent – you can appoint the agent by contract or by law

2. 4 (e) (1) ( allows us to use any method for serving process that is allowed by state law (even though this is federal court)

a. Depends on the state in which the court is located or the area in which service is effects

b. Fed rules say to look at state laws to determine what is acceptable

iv. How do we serve a corporation ( 4(h) we have to serve and officer or managing or general agent of that corporation [4 (e)(1) also applies here]
v. Waiver of service of process ( Rule 4(d)
1. This is NOT service of process by mail, it’s a waiver of service of process

2. If ∆ returns it, it gives ∆ an extra 40 days to file so if you would rather only give them 20 days then you need to serve in person

3. If she does not waiver service then she may have to pay for personal service of process

4. ∏ just has to show they acted in good faith to get it to the ∆

vi. Geographic limits of service of process

1. 4(k)(1)(a) ( we can serve process throughout the state

a. A federal court in lower CA can serve process through the entire state of CA

b. A federal court can only service outside the state, if a state court could (we incorporate the state long arm statute to serve process outside the forum)

2. 4(k)(1)(b) ( bulge rule, but only for ADDING parties, but not available to serve process on a regional basis

3. 4(k)(1)(d) ( long arm statutes

4. 4(k)(2) ( DEFAULT rule – serving summons establishes personal jurisdiction in federal court over a ∆ who is not subject to jurisdiction in any court of general jurisdiction of any state
vii. 4m ( Time limit for service – after you’ve filed you get 120 days

b. Constitutional standard for serving process
i. Pennoyer v. Neff (today’s version)

1. Publication notice would not have been adequate

2. If P could prove that N was avoiding him then the court may have allowed for publication service

3. Differences in facts lead to competing ideas about when this is fair

ii. Mullane ( Compilation trust published in paper just the names of the trusts even though they had previously sent things in the mail to people
1. “Notice must be reasonably calculated under all the circumstances to apprise the ∆ of the suit”

a. All of the rules under 4 are constitutionally sufficient even though the ∆ may never have gotten the notice (since they are all considered to be reasonably calculated)

b. Reasonable is going to differ with the nature of the case (but there will be a minimum level)

c. Reasonableness is part of great balancing on SCOTUS

i. Takes ∆’s individual interest into account

ii. ∆ can’t put unreasonable obstacles in front of ∏
2. Notice by publication ( constructive notice

a. Almost always in newspapers in real small print

b. Almost always invalid since it will be so rarely reasonably calculated to reach people

3. There are some cases where publication may be okay but it should be a last resort

4. At the minimum you need an opportunity to be heard
3) Subject Matter Jurisdiction 
a. Overview ( This is over the claim ( what court do we go to in the state (state court or federal court)
i. Federal court have limited subject matter jurisdiction (this is from the Constitution, Article III, Sec 2)
1. Madisonian compromise gave Congress the power to create courts (and the power, theoretically, to get rid of the courts)

2. How do we know if a fed court has jurisdiction?

a. First – would it be constitutionally permissible?

i. All cases “arising under” the constitution, laws of the US, and treaties ( Fed Question Jurisdiction

ii. When US is a party

iii. Controversies between two or more states

iv. Between a state and citizens of other states

v. Citizens of different states ( Diversity Jurisdiction

vi. And some others…

b. Second – would it be statutorily permissible? §1331
i. Language is very similar to Constitution

ii. BUT Congress interprets it much narrower

ii. State court have general subject matter jurisdiction

1. State can divide up how it wants to hear the claims

2. But in the aggregate they can hear any claim at all

3. The only exception to this is some federal question cases have exclusive federal question jurisdiction

a. Anti-trust

b. Patent infringement, etc

b. Diversity of citizenship NOT diversity of domicile or residency ( 28 U.S.C. § 1331 – two requirements

i. Citizenship

1. Citizenship of an individual is based on domicile which is established…

a. By presence in the state AND

b. The intent to make that your permanent home

c. It is impossible to have more than one domicile but you always have one, at birth it defaults to your parent’s domicile

d. Hypo ( domiciled in OK, goes to college in MA, goes to law school in CA, med school in PA for four years, all this time he has said he doesn’t want to go back to OK but his domicile is still OK.  The flipside there is WWV the ∏ have all the intent to set up a home in AZ they never get there and so they are still domiciled in NY

2. Citizenship of a corporation ( 28 U.S.C. §1332 (c)(1) tells us the citizenship of a corporations

a. Of all states where incorporated

b. The one state where it has its principle place of business

c. So a corporation could be a citizen of two places at one time

d. What do we have to consider in order to decide the principle place of business?
i. The nerve center ( where the decisions are made

ii. The muscle center ( where corporation does more stuff than anywhere else

iii. Courts look at “total activities” meaning you have to look at both the nerve center and the muscle center ( most courts look at nerve center UNLESS ALL of corporation’s activities are in one state in which case it will use the muscle center

iv. But a corporation can only have ONE principle place of business
3. Strawbridge – there must be complete diversity ( it’s defeated if any ∏ is a citizen of the same state as a ∆ (rule is stricter than constitution)
4. Mas v Perry ( wife (from MS) and husband (from France) sue landlord (from LA) for installing two way mirrors
a. Not domiciled in LA since they were students w/o intent to stay

b. Court decides to not assign wife to husband’s domiciliary since that would mean she’s a US citizen domiciled abroad and therefore would have no federal jurisdiction

c. §1332 (a)(2) ( good for the husband since he’s an alien
d. §1332 (a)(3) ( good for wife and husband together since it’s citizens of different state when citizens of foreign states are party
5. Saadeh v. Farouki ( Greek citizen sues Jordanian citizen who is a permanent legal resident of the US
a. Looks at §1332 (a) ( Which considers legal permanent residents to be citizens of the state in which they reside
b. BUT only applicable when it decreases the number of cases that can be brought as diversity

c. “Doctrine of avoidance” – when there are two possible interpretations of a statute the courts will pick the one that is constitutional
ii. Amount in controversy

1. It must exceed $75,000 (not counting interest on the claim or costs)

2. ∏’s claim governs unless it is clear to a legal certainty that she can not recover that much

3. Aggregation ( it’s where we must add two or more claims to get over $75,000 that is aggregation

a. Rule ( we aggregate claim is there is 1 ∏ vs. 1 ∆ (even if all the claims are totally unrelated legally and factually)

b. There is no aggregation if there are multiple parties on either side

c. For joint claims you the total value of the claim (regardless of the number of people) (a joint claim is going to use the word “joint”)

d. If ∏ turns out to get less than amount in controversy then court MAY reassign court costs

4. Injuntion

a. Most courts look at the value of ∏ for getting injunction

b. May look at the loss to∆ if ∏ gets injunction

5. Counterclaims

a. If claim is compulsory  then it doesn’t need to meet amount in controversy
b. If it’s a permissible claim then it does need to meet limit

c. Federal question jurisdiction – 2nd main way §1331 allows for federal jurisdiction – no consideration of citizenship and amount in controversy

1. Two things to consider

2. You look ONLY at the complaint (only in what the ∏ has filed, not at what ∆ may have filed)

3. In the complaint you look ONLY at the claim itself

4. That claim has to arise under federal law ( this is the well pleaded complaint rule

ii. Ask one question… is ∏ enforcing a federal right?

1. Mottley (1908) ( ∏ have a free lifetime pass on the railroad and Congress passes a law (which means it is a federal law) saying Congress can not honor free passes, ∏ sue the railroad and in their complaint they say two things

a. A well pleaded complaint would say – breach of K 

b. A minimalist complaint here would not bring up a fed issue

c. That federal law does not apply here so SC won’t hear case
d. Case goes to state court and comes back to SC on appeal

i. This time SC had jurisdiction since it wasn’t based on original jurisdiction

ii. Even though Constitution and statute has same wording, §1331 is much much narrower

iii. SC jurisdiction for appeal is based on a diff section

e. BUT… NO federal question jurisdiction here.  Mottley’s are not enforcing a right under that federal law; the claim is just a breach of contract.  The stuff in the complaint is an anticipated defense, so there is no federal question jurisdiction ( is ∏ enforcing a right under federal law?
2. Smith v. Kansas City Title and Trust ( State law cause of action but court allowed fed jurisdiction

a. Seems same as Mottley but crucial difference ( KC HAS to tell court about federal law in order to explain state law

b. Here, state law in incorporating other legal standards including federal law

c. Difference because we have a state law cause of action and a federal law blocking the state law

3. T.B. Harms ( ∏ is suing for a declaratory judgment that ∏ still the owner of certain copyrights
a. Copyright seems to be a federal doctrine but here we don’t need to determine the validity of the copyright, only the ownership
b. You can distinguish it from Smith because…

i. In Smith you HAVE to go into federal law

ii. Here, ∏’s argument is based on state law and you could resolve it without going into fed law

c. Court considers declaratory judgment as how would it look if it was actually brought, so it does NOT expand federal question jurisdiction (D∆ imaginary well pleaded complaint)
4. Merrell Dow ( ∏s sue drug companies for being negligent under state law and federal law based on FDCA
a. Here we would have federal law incorporated in the state law claim
b. It seems to be okay since it involves a federal claim

c. But it’s a federal claim that doesn’t allow for a private civil remedy and so we have no federal cause of action

d. Federal court won’t be able to hear it since no federal cause of action but it might still be able to be heard in state court
iii. Mottley sets the stage and Smith carves out an exception, TB Harms clarifies and then Merrell Dow carves out an exception of Smith

d. Supplemental jurisdiction (∏ must have satisfied either diversity or fed question to get into federal court, but there may be additional claims in that case) ( For every claim in federal court, there must be subject matter jurisdiction, not just the original claim, but for every claim in federal court

i. For every single claim… does it diversity of citizenship or does it invoke federal question

1. If yes ( then it can get into federal court by itself
2. If no ( then you might still be able to get it into federal court based on supplemental jurisdiction

ii. Supplemental jurisdiction can get claims into federal court that wouldn’t otherwise (the original claim must still meet one of the two original, but
1. United Mines Workers v Gibbs (1966) ( labor disputes in coal mines of KY, ∏ asserted two claims, one arose under federal law, one under state law but from under the same claim

a. P (TN) ( FQ ( D (TN) (based on federal law)

i. Okay in federal court

ii. Arose under federal law and so it’s okay

b. P (TN) ( SL ( D (TN) (based on federal law)

i. Is not a federal question (based on state law)

ii. Also does not invoke diversity

c. BUT it arises from a “common nucleus of operative fact” ( most courts equate that from arising from a transaction or occurrence

d. On facts of Gibbs it is the common nucleus and so YES to supplemental jurisdiction
e. If court grants supplemental jurisdiction then dismisses the federal claim, things for the court to consider…

i. Dismiss to state court if ( Predomination of state claim (amount of proof, scope of question, remedy), and if it can be dismissed before it goes to trial

ii. Don’t dismiss if ( It’s closely tied to federal policy, an important issue of federal preemption

iii. OVERALL a doctrine of discretion

2. Hern ( cited as precedent in Gibbs

a. If state and federal claims form a separate but parallel ground for relief then there will be jurisdiction

b. Anachronistic b/c before 1938 there was a list of causes of action, now FRCP make every civil claim the same cause of action
c. Gibbs makes a new test and abandons this reasoning

3. Aldinger & Fanley ( ∏ sued ∆1 on a federal claim and ∆2 on a separate state claim which is different from Gibbs since these are two separate ∆s and therefore no federal jurisdiction over claims of 2∆ (overruled by statue)
4. Finley ( Same as above but ∆1 was exclusively federal claim and so they couldn’t be brought together in state court – court says that doesn’t matter and they have to be done separately (overruled by statute)
5. Kroger ( Worker dies due to electrocution at work and sues power company

a. Kroger serves Omaha = 1, Omaha sues Owen = 2, Kroger sues Owen = 3 (this is pendant party jurisdiction)

b. Omaha is a 3rd party ∏, Owen is a 3rd party ∆
c. 1 is fine because it’s complete diversity, 2 is not and 3 is not okay either because it’s not complete diversity

d. Kroger claims it should be okay because it was done in steps but court says it doesn’t matter if it was all brought at the same time or in steps
6. 28 U.S.C. §1367  ( codified supplemental jurisdiction
a. Does §1367 (a) grant supplemental jurisdiction to this claim? Yes if it meets Gibbs (common nucleus of operative fact)

b. Does §1367 (b) take away supplemental jurisdiction? This section cuts back from (a), in the following ways…

i. ONLY applies in diversity cases

ii. Does not apply if we are there on federal question

iii. Removes supplemental jurisdiction from certain claims in diversity cases BY ∏

iv. In order to trigger the exception that would override supplemental jurisdiction you have to meet…

1.  The claim is made by ∏
2. Against a party who was added and not as a plaintiff
3. Which would otherwise be inconsistent w/ §1332 (main claim is diversity and no independent SMJ)
7. Exxon Mobile v. Allapattah Services Inc. ( Exxon dealers bring a class action, lots of ∏ suing Exxon, and filed as diversity case

a. Ben-hur ( in diversity cases, only the citizenship of representative ∏ counts
b. So here the court is looking at the amount in controversy and if everyone needs to meet it?

c. Court decides to be literalists and looks at the rule about adding parties and class action ∏s don’t apply

d. We can’t add people for diversity because it would infect the first claim making it so that we never had original jurisdiction but for amount in controversy it doesn’t infect or contaminate the original claim

iii. HYPO ( Gibbs under supplemental jurisdiction?
1. §1367 (a) does apply and does grant supplemental jurisdiction

2. §1367 (b) does NOT apply since it’s NOT a diversity jurisdiction case

iv. Removal

v. ∆ sued in state court might be able to remove from state court to federal court

vi. §1441, §1446, §1447 are all relevant to the issue of removal

vii. Rules to be aware of

1. It’s a one way street ( only goes from state to federal

2. Only ∆ can remove

3. You remove within 30 days of service (not from filing, from service) of the document that first makes the case removable

4. You can remove the case IF there is federal subject matter jurisdiction (fed courts have to be able to hear it)

5. Federal venue statutes do not apply to cases removed to federal court

6. Two exceptions ONLY for diversity cases

7. No removal if any ∆ is a citizen of the forum

a. On exams when an exception applies, first talk about the rule and then move on the exception

8. No removal of a diversity case more than one year after it was filed in state court

a. If it’s been sitting in state court for more than a year

b. You have 30 days from when it becomes removable but it’s possible that it wouldn’t become removable until after it’s been sitting in court for more than a year
4) Venue

a. Overview

i. 3rd major hurdle you have to reach = jurisdiction, notice, venue
ii. Exactly which court do we go to?

iii. Subject matter jurisdiction just says you can go to a federal court, but venue tells you what federal district you can go to

iv. Where do people/corporations reside?

1. Individual resides in their place of domicile

2. A corporation can reside in ALL districts where it is subject to personal jurisdiction (§1391 (c))
a. This means most of the time you can sue corporations anywhere you want

b. When a state has separate districts then the contacts of each have to be considered

v. Fed courts deal with the districts in each state (there may be multiple)

vi. It is possible (Livingston v Jefferson) that location for venue and personal jurisdiction are mutually exclusive

b. Basic Provisions for venue

i. §1391 (a) ( Diversity question cases

ii. §1391 (b) ( Federal question cases

iii. In either case (a) or (b), ∏ can lay venue in either…

1. Where any ∆ resides, if all ∆ reside in same state

a. If all ∆s reside in different district of the same state, you may lay venue in a district where any one of them resides

b. Venue deals with residency (not citizenship!)

2. Any district where a substantial part of the claim arose

a. (a) and (b) differ in part 3 (but these almost never happen)

3. If neither of these applies, then venue is any judicial district…

a. (a) where any ∆ is subject to personal jurisdiction

b. (b) where any ∆ may be found
iv. § 1391 (d) ( An alien can be sued anywhere

v. § 1391 (e) ( When the ∆ is the US or an officer of the US acting as such

1. May be brought where… a ∆ resides

2. a substantial part of the events occurred

3. OR, if no real property is involved where ∏ resides

a. Here you could look at where ∏ resides

vi. §1391 (f) ( Rules for when the civil action is against a foreign state

vii. §1391 (g) ( Deals with IRS

viii. Dee-K v. Haveafil ( federal anti-trust case

1. Notice – worldwide service allowed by Clayton Act in antitrust matters
2. Jurisdiction – 4(k)(2) allows use to use aggregation of contacts to establish personal jurisdiction anywhere
3. Venue - §1391 (d) allows aliens to be sued anywhere

c. Transfer of venue

i. Moving within the same judicial system (one federal court to another federal court)

ii. Terminology

1. Transferor court ( original court where case was brought

2. Transferee court ( new court where case is going

a. In order to move here, the transferee court must be a proper venue 

b. And it must have personal jurisdiction over the ∆

c. (and these must be independently true, the ∆ can’t waive these)

iii. Statutes

1. §1404 (a) when transferor is a proper venue

a. Here you look at convenience (for parties and witnesses)

b. AND look to the factors of justice

c. Where court acknowledges they are a proper forum but another place would be better

d. New court still has to have proper personal jurisdiction and venue

2. §1404 (b) allows transfers from one court to another in the same district but that are in different divisions

3. §1406 (a) when the transferor is an improper venue

4. §1631 – transfer for subject matter jurisdiction but highly unusual since this is the same in all federal courts

5. §1407 – concerns pre trial motions of cases that are in more than one district, this combines cases for all pre trial hearings and then disperses them again for the actual trial
iv. Van Dusen ( airplane crash in Boston, some suits were filled in PA since those ∏s wouldn’t have been able to collect in MA

1. ∆ asked for transfer on basis of convenience but really so PA ∏ couldn’t litigate

2. Court said ∆ could transfer but that ∏ would keep rules of law of the original court

v. Erie ( fed courts apply choice of law rules of the state in which they reside

vi. Ferens ( Farmer in PA sues in MS since statute of limitations has run in PA and ∆ (John Deere) is incorporated in MS
1. According to Eeire, MS applies MS procedural rules and PA substantive rules so ∏ files in MS and then tries to transfer to PA

2. ∆ argues that ∏ shouldn’t be able to transfer after already choosing the forum

3. Court says that 1404 is not about choice of law, but about convenience and that should apply to any party (and to court), plus it won’t change law because original court choice of law still applies

4. Scalia dissent – thinks this just increases forum shopping since if it was really inconvenient court would sua sponte transfer on it’s own
d. Forum non convenies ( where a court dismisses because the litigation would be more appropriate elsewhere (not transferring, it’s dismissing)

i. We’re dismissing because transferring is impossible since the more convenient court is in another judicial system (may be conditioned on parties waiving defenses) ( frequently comes up when it’s in a foreign country

ii. Gilbert ( Brought diversity action in NY where ∆ was incorporated even though fire and damages were all in VA (where ∏ was from)

1. Brought before transfer, but since this moved domestically, now it would be transfer and not FNC

2. Moved to VA since that was where proof and witnesses were, weighs public and private interest

iii. Piper Aircraft v Reyno (all deceased are Scottish, pilot was Scottish, crash was in Scotland, filed in state court in CA, removed to fed court, transferred to PA, filed to dismiss on grounds of FNC)
1. Fed court in PA dismissed to allow them to litigate in Scotland

2. Good for ∆, b/c there is no strict liability and no punitive damages abroad but court said that didn’t matter that they would recover less

3. Court laid out factors in deciding whether or not they should dismiss for FNC based on Gilbert ruling
a. Public factors ( court congestion, local interest, having court apply law it knows, application of foreign law, burdening citizens with unrelated jury duty
b. Private factors ( ease of accessing proof, availability of compulsory process for unwilling, witnesses, problems with viewing premises
4. Normally requires a strong showing to dismiss for FNC

iv. Asahi ( the SC didn’t have power to tell a state court that they should have dismissed for FNC, even though state courts have a similar rule 

5) Challenging jurisdiction

a. How does a ∆ challenge 

i. In some state courts you have to file a special appearance and if you don’t file a special appearance at the beginning then you waive your right
ii. In federal court it’s based on Rule 12 of FRCP

b. Federal rules you a different theory

i. Here we want to force ∆ to raise certain defenses at the outset (and you are not punished for raising multiple at one time)

ii. Outlined by FRCP 12
1. Within 20 days of being served with process you have to respond either by motion or answer (anything else risks default judgment)

a. A motion is not a pleading, it is a request for a court order

b. It might be a motion to dismiss on one of the grounds of 12(b) which lists 7 defenses (which can be raised either by motion or in the answer)

i. Subject matter jurisdiction

ii. Personal jurisdiction

iii. Venue

iv. Insufficient process

v. Insufficient service

vi. Failure to state a claim

vii. Failure to join an indispensable party

c. 12(g) and 12 (h) ( Specific timing about defenses

i. 2,3,4, and 5 must be put in the FIRST Rule 12 response or else they’re waived

ii. 6,7 can be raised any time through trial on the merits

iii. 1 can be raised any time in the case 
iii. In state court it’s called a special appearance
1) Removal & Remand
a. §1441 – Actions removable, generally
i. §1441(a) ( Any case with original fed jurisdiction can be removed by any defendant (not Π) to the federal district in which the state court sits

ii. §1441(b) ( Original jurisdiction can be conferred by §1331, or §1332 but if §1332 the case can not be removed if it was brought in a state where any defendant is a citizen

iii. §1441(c) ( If main claim is §1331 and there is at least one non-removable claim the fed court has discretion to decide to remove the whole thing or remand where State law predominates

1. Allows judges to remand back to state court

2. §1367(c) dismisses claims and lets Π bring it again

iv. §1441(d) ( A foreign state ∆ can remove w/o time limit

v. §1441(f) ( The fed court still can have jurisdiction even if the state court was incorrect in its jurisdiction
b. § 1445 ( Types of cases that can not be removed to federal court (including worker’s come and domestic violence)

c. § 1446 – Procedure for removal

i. Short plain explanation for why you’re removing

ii. Must be filed within 30 of becoming removable

iii. Must be filed within 1 year after start of the action

d. §1447 – Procedure after removal

i. §1447(a) ( As soon as papers are filed in state court, fed court can take over

ii. §1447(c) ( 30 days to remand for diversity or until the end of the case for SMJ

iii. §1447(d) ( Order to remand is not reviewable on appeal (but there is a writ of mandamus)

e. Lewis v. Caterpillar ( incorrectly removed to fed court based on §1332
i. Court makes a mistake, assumes diversity to be only between parties who have claims against each other, instead of any Π against any ∆

ii. Ginsburg pragmatically says that in interest of economy and efficiency once it’s done, it’s done

f. Williams v. Caterpillar ( Doctrine of complete pre-emption is so dramatic it would force a claim into fed court

i. In this case the it could have been filed as state OR fed claim so court allows it to stay as a state claim

ii. BUT introduces possibility state claim could be completely preempted

2) Joinder of claims

a. Rule 18 – Joinder of Claims and Remedies
i. 18(a) ( One Π can sue one ∆ on as many claims as Π wants once one good claim is established (but supplemental is limited by 1367)
ii. 18(b) ( When decision of one suit is based on decision of another, the two claims may be joined (including claims in the alternative)
b. Rule 13 – Counterclaim and Cross-claim
i. 13(a) ( A compulsory claim is one that arises out of the same transaction or occurrence and does not require any third parties over whom the court can not acquire jurisdiction.  If you don’t bring it now you lose the chance

ii. 13(b) ( Unrelated claims are allowed as permissive against already existing parties
iii. 13(c) ( ∆ is allowed to ask for more $ than Π

iv. 13(e) ( You can bring later counter claims only with the permission of the court

v. 13(g) ( Cross-claim must be of the same transaction or occurance of either the claim or the counterclaim (much different from 13(b)), might necessitate bringing in extra parties, can be based on indemnity but doesn’t have to be

vi. 13(h) ( Additional parties to counter claims and cross-claims can be added in accordance with rule 19 and 20

c. Plant v Blazer ( Truth in Lending Act, bank counterclaims, is it compulsory

i. Four prong test: Commonality of issues of fact and law, res judicata, substantially same evidence, “logical relationship”

ii. Court says that it is the same issue of fact and law and therefore it should be brought together here (especially since by splitting it up it may force ∆ to pay out money that it should get back but Π will spend it all before ∆ can get any of it back)

iii. This case is pre §1367, what about post §1367? It would arise under CNOF which is broader thank “logical relationship”

iv. Allows for theoretical possibility that some permissive claims would be within the CNOF even though not from the same transaction

3) Joinder of parties

a. Rule 42 – Consolidation, Separate Trials
i. 42(a) ( Separate cases can be consolidated for trial when efficient

ii. 42(b) ( Court also has discretion to order separate trials when it thinks that it would be in the interest of efficiency

b. Rule 20 – Permissive Joinder of Parties
i. 20(a) ( There must be some connection between Π’s right to recover (one could be reliant or one could be in the alternative), and the claims have to arise from the same transaction or occurance and have some common question of law or fact

ii. 20(b) ( Court has discretion to separate trials

c. Rule 21 – Misjoinder and Non joinder of Parties ( Misjoinder is not grounds for dismissal, just separate the cases or the parties

d. Mosley ( 10 claims of discrimination, trying to bring them as one

i. Since we need systematic discrimination it would be a common question of law and fact

e. Rule 14 – Impleader and Third Party Claims
i. Allows third parties to be brought in on an indemnity action

ii. If 3rd party served within 10 days, you do not need to obtain leave to make service

iii. You have to be able to convince court at ∆2 might be subject to some of the costs

iv. 3rd party can now raise any defenses that ∆ could have raised
v. If ∆ counterclaims, Π can bring in a 3rd party ∆ (as long as §1369 allows it)

f. Price ( Maker of chicken houses is sued and wants to join nail manufacturer

i. State law does not allow for joint contribution, Π can sue either but ∆ can not get anyone else to contribute to judgment

ii. ∆ can not join ITW as an alternative defendant – they’re saying “it’s not me, it’s them,” which keeps them from joining ITW on basis of indemnity

iii. Indemnity has to be able to be worded “If I’m liable then they are as well, as opposed to – it’s them, not us)

g. Rule 19 – Joinder of Parties Needed for Just Adjudication

i. 19(a) ( If joinder will not deprive the court of jurisdiction a party shall be joined as ∆, Π, or involuntary Π if

1. In party’s absence, complete relief can not be accorded to current parties

2. Party claims an interest and their absence may impair or impede their practical ability to protect that interest OR leave any current party subject to inconsistent obligation

ii. 19(b) ( If a person can not be joined in accordance with the rules above the court must decide if they are necessary or indispensable and if indispensable it must dismiss the action, determination is based on the following

1. To what extent a judgment would be prejudicial to either the current or the absent parties

2. The extent to which the prejudice can be lessened or avoided

3. Whether a judgment in that person’s absence would be adequate

4. Whether the Π will have an adequate remedy if action is dismissed

h. Helzburg ( contradictory jewelry store leases

i. There is potential prevention of complete relief based on 19(a)(2) – unfair to absent party and possible inconsistence judgments

ii. Third party given option to intervene but they choose not to, and since the contradictory situation is the fault of ∆, court rules third party is necessary but not indispensable

iii. 19(b)(3) – Prevents inconsistencies in future judgments but saying 3rd party can later sue ∆ but only for damages, not specific performance

i. Rule 24 – Intervention

i. 24(a) ( Intervention as a right, court has no discretion when claim is filed in a timely manner and
1. A statute confers an unconditional right to intervene OR
2. Applicant claims an interest relating to the property or transaction AND as a practical matter their interest may be impaired AND there is no other party who could represent those interests
ii. 24(b) ( Permissive intervention allows for the possibility of intervention when claim in filed in a timely manner and

1. A statute confers a conditional right OR

2. There is a common question of law or fact

3. In using discretion court should determine if

j. NRDC v. USNRC ( Nuclear agencies want to join even though there is already a nuclear company

i. Court says that we don’t know about inside industry policy and current parties may not represent others interest

ii. Seems to say that even a slight possibility that another party’s interest will be impaired and that there is no other party to represent those issues then they should be allowed to intervene as a right

k. Martin ( Originally a suit by black firefighters as a civil rights suit, then white firefighters bring suit saying injunction was unfair to them

i. You can NOT require someone to intervene, and failure to intervene does not mean you lost any potential to sue in future

ii. Based on Rule 19, Bl FF could have compulsory joined other necessary parties

iii. Does not want to place burden on outside parties to join under 24

iv. Current parties are better situated to know about litigation and who should be joined so court puts burden on them

l. Rule 22 – Interpleader ( When there are multiple possible Π whose claims might subject ∆ to multiple liability, they can be required to interplead, even if their claims do NOT have a common origin but are adverse and independent of each other (see chart 1)
m. Tashire ( Insurer of truck driver (who has capped insurance) 
i. SCOTUS finds stakeholder does not need to wait until claims are reduced and so interpleader is allowed
ii. Rule 22

n. Imeldo Marcos ( Marcos tries to intervene and court considered three factors in its consideration

i. Timeliness – she was involved in pre-litigation settlement talks and everyone knew she would try to join so it’s okay

ii. Interest – Marcos alleged an interest in the property at stake and this is procedural so that’s enough

iii. Possible Prejudice and Lack of Representation – Π’s interest may be impaired and not adequately protected by parties

iv. Therefore Marcos fulfills requirements for intervention by right (24(a)(2))

4) Class-Actions

a. Rule 23 – Class Action

i. 23(a) ( A class action must be all of the following

1. So numerous that joinder is impractical

2. Commonality questions of law or fact

3. Claims or defenses of representative are typical of the whole class

4. The class will be represented fairly and adequately
ii. 23(b) ( A class action must fall into one of the following

1. Separate actions would create a risk of

a. Inconsistent or varying judgments

b. Limited Fund

2. Relief is generally applicable since it’s sought as declaratory relief or an injunction

3. Common questions of law or fact predominate and bringing this as a class suit is superior based on…

a. Interest of individuals to bring it separately

b. Proceeding/pending litigation

c. Desirability of litigating in this forum

d. Possible difficulties (manageability)
iii. 23(c) ( Determining whether or not to certify

1. Court has to determine relatively quickly

2. Court must provide certain notice to members

a. Court should direct members to use best practical notice

b. Potential members must be able to opt out

c. Default must be an opt in

3. 23(c)(4) – Court can divide class into subclasses when it feels as though it’s appropriate

iv. 23(e) ( Court must approve settlement

v. 23(f) ( Allows for interlocutory appeal at discretion of appellate court, first court decides if they want to take the appeal and then if certification was acceptable

vi. 23(g) ( Court has discretion if determining whether counsel is appropriate

b. Communities for Equity ( alleging discrimination on basis of gender

i. 23(a)(1) Numorisity – a state of girls is enough to qualify
ii. 23(a)(2) Commonality – discrimination suffered is specific enough to be common to all girls

iii. 23(a)(3) Typicality – systemic discrimination makes them typical

iv. 23(a)(4) Adequacy of Rep – lawyers and named Π are fine

v. 23(b)(2) NOT looking for damages, just fair playing time

vi. Class action helps prevent mootness in case girls graduate before the case is settled

c. Dalkon Shield ( a CA state (for all damages) and nationwide (for punitive damages) class action suit
i. Court denies class certification in nationwide suit
1. 23(a)(2) Commonality – Punitive damages awards vary by state
2. 23(a)(3) Typicality – No one is willing to serve as named Π

3. 23(a)(4) Adequacy of Rep – no lawyers are willing to serve

4. 23(b)(1)(B) – Court erred by just accepted ∆’s word that it had limited funds, it needs determine for itself this is true
ii. Court denies class certification in CA statewide suit

1. 23(a)(3) Typicality – Thinks it would be difficult b/c you would need representative Π for every type of claim and that ∆ had a duty in each type of case

2. 23(b)(3) Based on superiority and predominance as reasons for making this a class action, and finds class certification is improper

d. Heaven ( Car company counterclaims on a Truth in Lending Claim class action, court agrees that claim is compulsory and that such a claim would make class certification improper (class action still has to interact with other joinder devices)

e. Eisen ( class action brought on behalf of odd lot traders for small amounts each
i. Meets 23(a)

ii. 23(b)(1)(A) – not enough claims will be brought to have inconsistent claims

iii. 23(b)(1)(B) – claims aren’t big enough to justify a limited fun

iv. 23(b)(2) – want damages, not an injunction

v. 23(b)(3) – Breaks down on manageability, and notice in particular (though court seems okay with possibility that goals could be served even if no Πs get money) – Πs always have to pay notice costs, since that decision is based on procedure, not merits

f. Ortiz ( Asbestos global claims

i. Considers both certification and settlement issues

ii. Limited fund ( court does not think this is a limited fund (or at least not yet)

1. We need to show there’s actually a limited fund

2. And that it is paying out equally to Π

iii. Subclasses (Amchem requires subclasses when you have present and future claims)

1. Differentiate between present and future claimants

2. Also between pre and post 1959 claimants

g. Shutts ( ∆ appeals on basis that class action Πs didn’t get proper notice
i. Minimal due process needed for absent class action plaintiffs

ii. 23(b)(3) – best reasonably practical notice (a la Mullane) that has an opt out option
iii. Others – reasonable notice as court sees fit

5) Pleading

a. Rule 8 – General Rules of Pleading

i. 8(a) Claims for relief all must have

1. A short plain statement includes a basis for jurisdiction (so you need certain types of facts)
2. Short plain statement showing that pleader is entitled to relief

3. Demand for judgment that you want

ii. 8(b) Defenses

1. Short and plain

2. Must admit or deny each averment and set out defenses to each claim

3. Allows you to say you don’t have enough information but have to put forth a good faith effort

iii. 8(c) Affirmative Defenses – have to be plead in response

iv. 8(d) Issues requiring a response are admitted if not denied

v. 8(e) Pleading Should be Concise

1. Pleading will be simple, concise, and direct

2. You can give all your claims and defenses even if they’re inconsistent with each other
b. Rule 7(a) – There should be a complaint, an answer, a reply to a counterclaim, and answer to a cross-claim, (possibly a third-party complaint and answer) but no other pleadings will be allowed
c. Rule 10 (b) – Each paragraph will be a single set of circumstances

d. Rule 12 – Defenses and Objections
i. 12(a) – You normally have 20 days to serve an answer, but if you waive service of process you get 60 days, after court responds to a motion you get an extra 10 days to file another answer (which can give you extra time to form the response)

ii. 12(b) – Most of the responses

iii. 12(d) – Court can have hearings to decide about answers filed and defer until the trial

iv. 12(e) – If party files something that is vague or ambiguous the court can require the party to refile with a more definitive statement
v. 12(f) – The court may order stricken from any pleading any defense that is insufficient or scandalous

vi. 12(g) – If you make a motion under Rule 12, you can join it with any other motions, if you fail to join it, you won’t be able to join it later except as allowed in 12(h)

vii. 12(h)

1. 12(h)(1) – You waive any 12(b)(2)-(5) defenses if you fail to consolidate them

2. 12(h)(2) – Claims under 12(b)(6), defense of failure to join indespensible party under 19, an objection of failure to state a legal defense to a claim make be made in any pleading under rule &(a) or by motion for judgment on pleadings, or at the trial

3. 12(h)(3) – Parties can always suggest that court doe not have subject matter jurisdiction

e. Rule 84 – Forms in Appendix of FRCP are sufficient

f. American Nurses – alleging sex discrimination b/c nurses paid less

i. Π almost plead themselves out of court by giving too much information

ii. BUT Posner says a jury might find causation that would allow them to find discrimination and courts should try to keep pleading in court if at all possible there is a claim

g. Stratford – dentist sued insurance co who countersued for fraud

i. Claims of fraud have to include particularity

ii. Insurance company here did not give enough specifics but court allows them to replead

iii. We have a higher standard for fraud to keep people from fishing for suits, we need to put ∆ on notice about factual ground on which claim is base – closest to code pleading

h. Leatherman – does municipality’s immunity keep it from being sued under §1983

i. §1983 allows for limited liability for respondiat superior protected towns from damages and from having to litigate

ii. BUT heightened pleading is not necessary since it is not specifically set out in any statute or FRCP
i. Gomez – Police officer sues city for improper dismissal
i. Court has to decide if ∆ has burden of pleading it acted in good faith of Π has burden of pleading it acted in bad faith

ii. We want to look at who has better access to information and court says issue of good/bad faith is a defense and so ∆ has burden of pleading they acted in good faith

iii. Since this would be hard to determine, it may make a practical different since pleading is hard to prove and burden would tip scale

6) Amendments

a. Rule 15 – Amended and Supplemental Pleadings
i. 15(a)

1. You can amend once as a matter of course within 20 days

2. After that, leave shall be freely given to amend again when justice so requires

3. A party shall respond to the amendment within at least 10 days

ii. 15(b) – once issues have been raised and not objected to then they’re in by implied consent

iii. 15(c) – An amendment relates back to the date of the original pleading when…

1. Relation back is permitted by law that provides for SoL

2. Claim or defense arose out of same conduct, transaction, or occurrence

3. If part 2 is satisfied, you can also change the name of the party if the real defendant has actual notice and will not be prejudiced and knew that but for a mistake the action would have been brought against the other party

b. Beeck v. Aquaslide

i. Seems unfair to Π to allow amended pleading since SoL has passed and Π will not be barred from recovery

ii. BUT also unfair to force Aquaslide to pay for a slide they didn’t make

iii. No bad faith of ∆’s behalf and judicial economy – court allows amended pleading

iv. Justice so requires seems to allow amended pleading EXCEPT when it would be unfair to the party seeking to amend

c. Relation back

i. Moore – can NOT amend (lack of informed consent v. medical malpractice)

ii. Bonerb – CAN amend (negligent maintenance v. counseling maintenance)

iii. Azanbal – CAN amend (medical malpractice v. informed consent)

iv. Court uses “common nucleus of operative fact”
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