I. Ascertaining Applicable Law

A. Erie, the Rules of Decision Act, and the Constitution
i. Rules of Decision Act - federal courts must follow only statutory state laws + general law

ii. Erie (1938)
1. state law includes statutory and case law and governs substantive issues

2. except in matters governed by the u.s. constitution or acts of congress, apply state law

3. twin aims

a. discourage forum shopping

b. avoid inequitable administration of law

iii. Guaranty Trust Co v. York (1945)
1. federal court is bound by state law where it is outcome-determinative
iv. Byrd v. Blue Ridge (1958)
1. state laws cannot alter the essential function of federal courts (7th amendment)
2. trial by jury trumps state law

B. Erie and the Rules Enabling Act

i. state law loses to:

1. constitutional provisions
2. FRCP, unless they “abridge, enlarge, or modify” a substantive right

3. federal statutes, if valid

ii. Hana v. Plumer (1965)
1. where the matter is arguably procedural, federal law applies

2. where state law conflicts with FRCP, FRCP prevails regardless of effect on outcome

iii. Walker (1980)
1. state law controls statutory limits

2. FRCP affect timing of federal rule tolling but doesn’t affect state statutes of limitation 
iv. stewart org v. ricoh (1988)
1. federal rules apply in change of venue motions
2. 28 USC § 1404 is a statute created by and Act of Congress
v. Gasperini v. center for humanities (1996)

1. 7th amendment does not preclude appellate review of trial judge’s denial of motion to set aside a jury verdict as excessive

C. Applying Erie and Ascertaining State Law
i. federal courts should apply conflict-of-law rules of the state where the court sits

ii. mason v. American emery wheel works (1957)
1. federal court need not apply state supreme court ruling that has lost its “vitality”

iii. where state law is unsettled

1. lower federal courts generally attempt to predict what highest state court would do

2. sometimes certification
3. remember twin Erie rule aims

4. federal decision predicting rule is not binding in state court

II. Resolution without trial

A. Summary Judgment

i. burden of production

1. usually plaintiff

2. threshold amount of evidence to raise a claim

ii. burden of persuasion

1. preponderance of evidence

2. clear and convincing evidence

3. beyond a reasonable doubt

iii. rules

1. where no genuine issue as to any material fact remains, the court may grant summary judgment if the info presented would entitle one party to directed verdict

a. Lundeen v. Cordner (1966)

2. where material facts are at issue (damages), summary judgment is improper

a. cross v. us (1964) french teacher

3. summary judgment must be entered against a party who fails to make a showing sufficient to establish the existence of an element essential to his case and on which he bears burden of proof at trial

a. Celotex Corp v. Catrett (1986)

4. in ruling on a motion for summary judgment, a court asks: could a reasonable jury find that the plaintiff has proved his case by [insert standard here]?
a. Anderson v. liberty lobby, inc.

iv. FRCP 56
1. (a) to move for summary judgment, plaintiff must wait 20 days from start of action or until defendant has filed motion for summary judgment

2. (b) defendant may move for summary judgment any time

3. (c) if there is no genuine issue of material fact, summary judgment. can render summary judgment on liability only where there is genuine issue re: damages

v. adickes v. s.h. kress (1970)

1. teacher with black students denied service

2. facts contained in moving party’s materials must be viewed in the light most favorable to the party opposing the motion

3. where evidentiary matter in support of motion does not establish absence of genuine issue, summary judgment must be denied (even if no opposing evidentiary matter is presented)
B. Dismissals and Defaults

i. FRCP 41

ii. voluntary dismissal

1. second voluntary dismissal is viewed as adjudication on the merits

iii. link v. Wabash – misconduct of attorney imputed to client

iv. a default judgment may not be entered against a defendant who has filed an answer

1. coulas v. smith

III. Trial

A. Right to trial by jury – 7th amendment
i. 7th amendment preserves right to trial by jury as it existed at common law

1. jury pros: broader experiences, common sense, legitimacy, fairness

2. jury cons: passion/bias, competence, inconsistency, inefficiency, burden on jurors

ii. How to decide whether a statutory claim should go to jury (curtis v. loether)

1. nature of the claim

2. remedy sought

a. damages ( jury

b. restitution (backpay, reinstatement, injunction) ( no jury

iii. right to trial by jury can’t be lost to a prior determination of equitable claims

1. except under the most imperative circumstances

2. beacon theatres 1959
a. fox tries to avoid jury by suing for injunction first and waiting for countersuit

b. trial by jury must go first if it’s close
3.  “accounting” is a legal issue and so right to jury exists – dairy queen 1962
4. bankruptcy action is equitable, so no right to jury - katchen v. landy 

a. bankruptcy court can’t have a jury

b. legal claim is incidental

5. ross v. Bernhard 1970

a. derivative suit (didn’t exist earlier) has right to jury

b. considerations to determine “legal” nature of issue

i. nature of action
ii. remedy sought

iii. abilities and limitations of juries

1. has been used in some lower courts to deny jury trial for complexity

iv. actions entitled to jury

1. if statute creates legal rights enforceable in courts of law

a. trademarks

b. immigration

c. anti-trust

2. action analogous to common law action in debt ( right to jury

i. violation of clean water act is like common law action in debt (tull v US)
1. judge decides on amount (courts undecided on this issue)

b. atlas roofing v. osha review commission

i. administrative forum, no right to jury

3. plaintiff in action against union for breach of duty

a. chauffers, teamsters and helpers local 391 v. terry 1990
i. compared action against union (by members) to breach of fiduciary duty (equitable) and breach of contract (legal)

ii. remedy sought (damages) is legal

4. question on the meaning of a contract 

a. Dobson v. masonite corp

5. declaratory actions presenting traditional common law issues

6. recovery and possession of land

7. stockholders’ derivative actions for damages

8. civil rights actions to recover damages

B. Choosing the jury
i. FR 47

ii. FR 48 size – 6-12
iii. theil v. southern pacific

1. no exclusion of below community groups:

2. economic, social, religious, racial, political, geographical

iv. flowers v. flowers 1965
1. disqualification for bias allowed only if it can be naturally inferred that juror’s state of mind does not permit acting with impartiality
v. Edmondson v. Leesville 1991 

1. no use of peremptory challenges to exclude for race

C. Judgment as a Matter of Law

i. FR 50

ii. Galloway 1943

1. no conflict with 7th amendment

iii. Baltimore and Carolina v. redman 295 US 654 1935

1. ??

iv. slocum v. ny life insurance 228 us 364
1. ??

D. Instructions and Verdicts

i. FR 49

1. nollenberger v. united air lines (reversed on appeal)
a. general verdict and special interrogatories inconsistent

b. options: return both to jury for reconsideration or use special interrogatories

ii. FR 51

iii. FR 52

E. New Trials

i. FR 59

ii. FR 61

iii. aetna casualty v. surety co. v. yeatts 1941

1. federal trial judge has discretion to set aside jury verdict and grant new trial

iv. marsh v. Illinois cent 1949

1. if judge believes evidence is overwhelmingly against verdict, judge can grant a new trial but not jnov

v. dyer v. macdougal 1952

1. judge’s belief of witnesses is not relevant to directed verdict but is to new trial

vi. fisch

1. additurs and remmiturs

2. trial judge can make denial of motion for new trial conditional on + or - damages

IV. Appeals

A. Final Judgment Rule

i. 28 usc §1291 

ii. 28 usc §1292

iii. FR 54b

iv. partial summary judgment is not appealable

1. liberty mutual v. Wetzel 1976
2. appellate jurisdiction is never waived and can be brought up sua sponte

3. jetco v. gardiner 473 f2d 1228
B. Exceptions

i. multiple claims in federal court

ii. atlantic city v. ge

1. pre-trial appeals on interlocutory orders will not be granted if they can be appealed from an adverse judgment at trial

iii. Gillespie v. us steel


1. appeal on issues not finally decided can be granted

a. if trial judge certifies to appellate court

b. and appellate court permits appeal

c. controlling question of law
V. Effects of Judgments

A. Claim Preclusion (res judicata)

i. elements

1. identical parties

2. final, valid judgment on the merits

3. matters properly considered in first action

4. can be barred by failure to raise in the first suit

ii. res judicata applies even when first case is overruled

iii. rush v. city of maple heights

1. personal and property injuries resulting from same act must be in one suit
iv. matthews v. nt racing

1. suits with identical parties and claim that has reached final judgment is barred
v. jones v. morris plan bank

1. actions on a single indivisible contract can not be divided into distinct parts

B. Issue Preclusion (collateral estoppel)

i. cannot be barred by failure to raise in first suit

ii. Cromwell v. county of sac 1876
1. suit 1 on one set of bonds did not preclude suit 2 on another set of bonds issued at the same time

iii. russel 1876

1. issue must have been actually litigated in the first suit to be precluded
iv. irs v. sunnen

v. rios 1963
1. judgment entered is basis for issue preclusion (not jury verdict)

vi. us v. moser

C. non-mutual preclusion

i. Ralph wolff v. new Zealand insurance co (1933)

1. 2 insurers claim estoppel by 1st judgment for 7 other insurers

2. parties must be identical

ii. Bernhard v. bank of America (1942)
1. California (minority)

2. non-mutuality is okay if the party against whom judgment was raised was in 1st suit

iii. parklane hosiery (1979)
1. offensive non-mutual preclusion is at the discretion of trial judge

2. factors

a. could the plaintiff have easily joined in the first action

b. is the application unfair to the defendant

