CIVIL PROCEDURE OUTLINE

I).
Erie Railroad v. Tompkins – Case of a man, hit by a train car, who loses his arm.  The question then became:  What standard of law to apply in this case?  



a).  The Railroad wanted PA standard of care to apply, since it was a higher threshold.  




b).  Tompkins wanted a lower threshold of care to apply.  

c).  The railroad derived its standard of care from the PA state law, while Tompkins derived his standard of care from the “general” federal common law.  



d).  Question exists – what is the “general” federal common law?  


1).  This becomes the main issue of the case – the “general” federal common law.  

a).  The “general” federal common law is applied in diversity cases, wherein the two parties, diverse from one another come into court, on a non-federal question.  

b).  For approximately 100 years, the federal courts, in deciding these cases, had developed a “common law” that applied to these types of cases.  So, what is the problem?   This was based on Swift v. Tyson, wherein you could only follow state law if it was codified, not judge made.  

i).  EXTREMELY beneficial to out of state actors – since the out-of-stater could go into federal court, where it could not be removed if it was an in-state defendant, and could go to state court, where it could not be moved to federal court by the defendant, the out of stater really got to pick and choose where they wanted to go.  HUGE DEGREE OF FORUM SHOPPING.  

a).  The rationale here was that since an in-state defendant could not remove to federal court, if the out-of-state plaintiff sought to sue in state court, due to the law being more favorable, then the in-state defendant was stuck in that court.  

b).  The out-of-stater thus had a benefit in being able to forum shop between the state and the federal courts within a given state.  

c).  Parties who had a number of dealings across state lines had a benefit by virtue of the fact that no matter where they went in the U.S., they had the benefit of knowing what laws they would be held to in a court in that states – interstate planning was much easier.  

ii).  This was also contrary to a separation of powers, wherein the judiciary was creating laws that not even Congress was creating.  

c).  Thus, decisions were being rendered, with outcomes in federal court, that would not have occurred in state court.  

d).  In addition, factors that were rending cases outcome determinative were going on in both the state and federal courts, with the outcomes being dramatically different.  

2).  The court looks to the Rules of Decision Act – which addresses the laws “of the several states.”  


3).  This leads to Erie’s outcome, which breaks into several parts.   

A).  In DIVERSITY CASES, federal courts must apply the law that would be applied by the courts in which they sit.  The job in DIVERSITY CASES is to apply state law.  

B).  The courts must, if they do not know what the state courts would do in a case such as this, or if precedent is not readily available, predict how the state courts would rule.  



C).  Erie analysis – Quick Shot.  




1).  Is this covered by the Rules of Decision Act?  




2).  Is there a conflict with state law? 




3).   a).  Is this outcome determinative?  




       b).  Does this encourage forum shopping? – state law should be uniform in a 





given state.  

       c).  Would this lead to a misallocation of justice, whereby out of staters      

       have greater options between state and federal courts? 

II).  There are still problems, though, since there is the question of who’s procedure to apply in a given case.  There is a substantive/procedural dichotomy.  There is also the question of determining the content of state law.  


A).  The Content of State Law.  

1).  Salve Regina College v. Russell – circuit courts used to be very deferential to federal trial courts since they felt that the federal trial courts had a greater degree of experience in the issues.  

a).  The circuit courts would apply the “clearly erroneous” standard, reversing the federal trial court’s decision only when the decision was totally off.   

b).  The federal trial court acknowledged that the state supreme court had not ruled on this issue, but attempted to interpret state law.  On appeal, the appellate courts reviewed this under a “clearly erroneous” standard.  

c).  The Supreme Court said, “No.”  Appellate courts, in reviewing a district court’s determination of state law, must apply the de novo standard of review.  

2).  In determining which law to apply in the court room, the federal court asks what a state court judge, hearing the case would do.  

a).  The federal court judge must apply the law that the state court judge would apply.  

b).  If the state court would have applied the laws of another state, given the interests at hand (interest of the states in having their questions of law addressed), then this is what the federal court is expected to do as well.  

3).  However, the question arises as to which law to apply when the question is not substantive, but is instead, procedural.  




a).  Guaranty Trust Co. of New York v. York – question regarding    

      statutes of limitations.  





i).  Does the rule regulate in court behavior, and if so, to 

     what extent?   





ii). Does the rule regulate out of court behavior, and if so, 

      to what extent?  

b).  This case is held to be outcome determinative, since it would affect whether or not the case goes forward.  Since this case could not go forward in state court, it therefore cannot go forward in federal court, due to the statute of limitations.  

i).  All cases are outcome determinative in one way or another, but you have to look at it, and do the analysis.  Would this be outcome determinative to such a degree that it would not be allowed in a state court?   

4).  Does this lead to a risk, though, that federal courts have to follow all state laws and practices?  The court answers this, with a no.   

a).  Byrd v. Blue Ridge – case of a definition of an employee, and the fact that this definition in state court would lead to a judge trial, and in a federal court would lead to a jury trial.  What way should the court go?  





i).  The first question is, “Is this outcome determinative?”  

ii).  The second further question is as to whether or not this case is one that is tied up with federal interests.  

iii).  The court holds that when it is a matter of “form and mode,” where applying a separate rule will affect the outcome, but there are important countervailing federal considerations, that you must apply federal law.  

a).  You do a balancing test, where federal courts have an interest in preserving their practices in federal court, against state court’s interest in preserving their own practices.  

b).  Hanna v. Plumer – Personal injury suit where delivery upon the party was made in accordance with federal civil procedure guidelines, not under state law guidelines. 

i).  If there is a Federal Rule of Civil Procedure, the analysis is changed drastically.  

ii).  If there is a Federal Rule of Civil Procedure, you have a different starting point – the Rules Enabling Act 28 U.S.C. 2072.  (of course, for the exam, you would need to walk through both parts of the analysis).  

iii).  The court holds that where matters of form and mode (procedure) are unlikely to affect the outcome in federal court, then you apply the federal rule of civil procedure.  

iv).  However, if the federal rule of civil procedure tramples on a state substantive right, it cannot proceed.  

II).  Rules Regarding Judges and Juries.  

A).  The right to a jury trial is preserved in the 7th Amendment – note that it says “preserved,” not “guaranteed.”  


B).  Breaks into two different types of courts.  



1).  Courts of equity. – injunctive relief.   



2).  Courts of law.  – monetary relief.  

i).  It used to be that federal judges would sit in both equity and law in deciding cases that came before them.  

ii).  This required that if you had claims of both law and equity, you could not have the two claims heard together.  You had to split them.  




iii).  This had preclusive consequences.  

a).  The court of equity had the right to hear the claim first, and as a result, any facts resolved by the court of equity were binding on the court of law.  

C).  Beacon Theatres, Inc. v. Westover – case of the theater chain, where the other party sought to preclude the first party from bringing a threatened law suit.  



1).  Claims of both equity and law were brought.  

a). Fox : Claim for Injunctive Relief – under common law, claims for injunctive relief were claims of equity.  

b).  Beacon:  Counterclaim regarding Federal Antitrust Laws – did not exist in 1781, which fails the 7th Amendment test, since the 7th Amendment is supposed to be a preservationist amendment for the laws as they existed at the time of the formation of the 7th Amendment.  However, this was an action in common law.  

c).  Fox:  Claim for Declaratory Judgment – which did not exist in 1781 – not part of the common law – not seeking money – may be either equity or legal.  

i).  In a case like this, focus on the remedy to be sought to determine if it is equitable or legal.  



2).  The court here says that claims of law and equity have merged.  

a).  Since the claims have merged, the court says that the question of law must go first.

b).  The jury will hear the claim on monetary relief, and will 

determine facts from there.  

c).  Following this, the judge will then be bound by the decisions of the jury.  


i).  The question, though, does develop as to what facts the jury decided.    

D).  Chauffers v. Terry – The question to be resolved is “When will Congressionally created causes of action call for a jury trial under the Constitution?”  




a).  The legal matter in question is a mix of facts both equitable 




and legal.  




b).   The 7th Amendment does not apply right off the bat here. 





i).  Preservationist amendment. 






1).  Maintains the common law of 1781. 






2).  Maintains the rules and laws of 1781.  




c).  Congress can cause problems by virtue of one of two things. 





i).  By writing the statute so that it is silent on the issue of a 





jury trial.





ii).  By writing the statute so that a judge is required to hear 





case, when it is clear that this is something that the 7th 





Amendment instructed that this is an issue that should go 





before a jury.  




d). Two Steps 

i).   What is the analogy?  

ii).  What is the remedy?  


a).  If it is legal (monetary), then it goes to the jury.  


b).  If it is equitable (injunction), then it goes to the 


judge.  


E).  Rule 50 – relevant standard for taking a case away from a jury.  




a).  J.M.L. – Judgment as a matter of law.  

i).  Can be made at any time, but is commonly made at three times.


1).  At the close of the plaintiff’s evidence. 


2).  At the close of all of the evidence.  


3).  After the jury’s verdict, with a J.N.O.V.  

ii).  Has the plaintiff entered into the garden of rationality?  




b).  J.N.O.V. – Judgment after the verdict is rendered.  





i).  The judge essentially nullifies the jury’s verdict.  





ii).  Preferred to J.M.L., since there is less time 

wasting/expense wasting.




c).  These are questions of law, not of fact.  





i).  The questions merely ask, “Could a rational trier of fact 

come out this way?” 





ii).  These are not judgments on the sufficiency of the 

evidence.  


F).  Rule 59 – New Trial.  – assumes that any jury verdict is within the garden of rationality. 




a).  If there has been an error in the trial court/process, the judge 




can reverse the jury’s verdict and grant a new trial.  




b).  The judge MAY consider the credibility of the witnesses here.  




c).  May grant a new trial, even if they believe the process was fair, 




but the result was wrong.  




d).  The case would then go to a second trial, although some states 




do allow interlocutory appeals immediately.      

G).  Lavender v. Kurn – case of the guy who was hit by something hanging off the train, and killed.  Looking at the facts, it was clear that this case could have come out differently.  Evidence 

conflicted on a number of points.  



a).  The question came about as to whether there was enough evidence here to 



take the case to the jury.   Just because it was not physically impossible, is this 



enough to take the case to the jury?  




i).  The judge is there to determine whether there is enough evidence 




for the case to go to the jury, if there is enough evidence for the jury 




to find for the plaintiff.  




ii).  It is not for the judge to say, “Well, there is equal evidence on both 




sides, let’s let the jury decide.”  




iii).  The question instead is, “Could a factfinder rationally choose 




between these two options if there is no other evidence in the picture?”  




iv).  If the two choices for the jury are two that cannot be distinguished 




between, we are reluctant to let the jury choose between the inferences.  




v).  The question, thus, is one of rationality – “Could a rational 




factfinder come out this way?”  -- the jury is allowed to choose which 




set of evidence they find more plausible.    





vi).  Look to Rule 50 as the guiding post.  – suffic. of evid. standard.






vii).  Clearly direct evidence will be accepted, but so will circumstantial 





evidence, and the jury will be allowed to decide.  


H).  Pennsylvania Railroad Company v. Chamberlain – Case of the railroad line, the vanishing


worker, and the loud noise – was there enough evidence to take this case away from the jury, and 


warrant a directed verdict?   




a).  The court says no, and says that the standard to be met here is one of




whether or not there is sufficient evidence upon which a jury may find a verdict




for the party producing it.  




b).  Relevant standard for taking a case away from the jury is Rule 50 –




the plaintiff has to introduce a civil case, with sufficient evidence, from which




a rational trier of fact could find in favor of the plaintiff, based on the evidence





i).  The plaintiff COULD prevail in front of a jury.  






a).  If the plaintiff has introduced rational evidence to prevail 






in front of the jury, then a JML/Rule 50 motion should be






denied.  






b).  The judge is not supposed to be weighing the evidence – 






instead, just ask as to whether a rational trier of fact could 






come out this way.  






ii).  Common times for a JML to be granted. 






a).  At the close of the plaintiff’s evidence.  






b).  At the close of all of the evidence.  






c).  After the jury renders its verdict, by the party who lost.  







i).  This is a J.N.O.V., and can only be made by the 







party who lost if they made a directed verdict request 







at the end of all of the evidence having been







presented.  





iii).  When this question goes up on appeal, the appellate court is 





looking to whether or not the granting of the motion was appropriate, 





and the standard of review is de novo.  






a).  Different from the standard of review for a new trial.  


I).  Howard v. Wal-Mart Stores, Inc. – case of the slip-n-fall – wherein a woman sued Walmart, on what she said was questionable evidence.  





a).  The evidence might have been circumstantial, true, but there was enough 




evidence there for a rational finder of fact to come out the way that they did.  


J).  Latino v. Kaizer – Judge granted a new trial, since a JNOV would not have been appropriate (there was enough evidence for a rational finder of fact to come out the way they did), and a new trial was more fitting, since the judge did not believe the evidence put forth by the defendants.  A new trial may be granted, even when the verdict in the first trial fell within the garden of rationality.  



a).  The standard for granting a new trial is “verdict against the weight of the evidence.”  




i).  The judge can engage in a weighing of the evidence, which s/he is not 




supposed to do during the D.V. motion.  




ii).  Standard of review for the grant/denial of a new trial motion is whether or 




not the trial judge abused his/her discretion.  





a).  Under this, the appeals court judge will not substitute his/her own 





opinion for the district court judge’s opinion – give deference to the 





district court in granting a new trial.  




iii).  The new trial motion is fine, since, at the creation of the 7th Amendment, 




judges were able to review evidence put forth – JNOV is the new, weird rule.  





a).  Granted due to either a procedural error or a evidentiary error.  




iv).  While the standard “Against the Weight of the Evidence” is not actually 




in Rule 59, it does apply.  



b).  If a new trial has been granted, you have to wait until the end of the new trial in order



to appeal the granting of the new trial—due to the final judgment rule.  



c).  Usually a new trial motion will be supported, but the abuse of discretion will kick in 



when something like the telling of two different stories is the rationale for the new trial.  



d).  Rule 59 is there to police what went on within the jury – the judge may not ask what 



the jury’s thought process was, but the granting of a new trial is a wild card that the judge 



can hold onto.  


K).  Gasperini v. Center for Humanities, Inc. – Diversity suit in federal court.  



a).  Federal courts may not reduce the award for damages.  However, they may…




i).  Order a new trial from square one. 




ii).  The district judge could order a new trial solely on the issue of damages. 




iii).  Order a remittitur –district judge threatens a new trial, on either issue, or




allow the plaintiff to accept the damages that the judge sets.  

b).  The standard for excessiveness in federal court is narrower than the standard for the new trial.  This is an “abuse of discretion” standard.  




i).  The judge simply asks whether the damages award shocks the conscience.  



c).  In the New York state courts, the  courts ask whether the award deviates materially 



from the damages awarded in similar cases.  The appellate courts asks if it is in the 



ordinary range of damages.  This is the same standard of review in both the appellate and



state courts – Thus, it is a de novo standard of review.  So, under an Erie analysis – 



which standard applies?  



d).  Erie Analysis Begins.  




i).  Is there a federal rule of civil procedure or federal statute or constitutional 




provision that would speak to the appropriate standard of review?  (if yes, you 




can avoid a full blown erie analysis – as per Hanna).  Federal courts 




tend to read the federal rules narrowly in order to avoid conflicts with state law.  




ii).  If part (i) does not apply, you then go to the next step, which is an analysis 




of the outcome determinative consequences of the rule.  





a).  Does the conflict between the federal rule and the state rule 





encourage forum shopping?  





b).  Would there be an inequitable administration of justice 





due to the federal rule v. state rule tension?  




iii).  Even if it is outcome determinative in some sense, the court’s decision in 




Byrd says that the next step would be to balance competing state and federal 




interests in having their approach applied.  





a).  Here, the federal side has an interest in allocative functions between 





judge and jury.  





b).  On the state’s side, there is an interest in a combination of 





procedural and substantive issues.  






i).  Look to what they are regulating – in or out of court 






behavior?  




iv).  Look at the 7th Amendment – is this conflicting?  Since the 7th Amendment




is a preservationist amendment, and since it states that you cannot reexamine 




a question of fact as found by a jury in the common law, this is inconsistent.  


L).  Summary judgment.  – codified in Rule 56.  



a).  Deals with concepts identical to those in judge-jury cases; designed to protect the 



sufficiency of the evidence at trial standard.  



b).  Distinguished from directed verdicts, since it just looks at the paper record, and does 



not take into account any witness testimony, because there hasn’t been any witness 



testimony.  




i).  So, you look at what comes about during the course of discovery.  




ii).  Discovery is when you get the materials/etc that will be available at trial. 





a).  The deposition process – depose the witnesses. 





b).  Interrogatory – Direct this at the other party, and they respond in 





writing.  





c).  The concept of relevance – what you look at during discovery is 





broader than what can be admitted at trial.  





d).  The results of discovery are what provides the foundation for 





summary judgment.  


M).  Celotex Corporation v. Catrett – case of the guy who was exposed to asbestos, and his widow 


sued.  



a).  First question to ask:  What evidence can Celotex put on that plaintiff’s decedent was



NOT exposed to asbestos?  




i).  The court can only consider evidence which would have been able to be




introduced at trial in order to do its summary judgment analysis.  



b).  The court looked at the evidence, and said, “there is not enough here for the rational 



trier of fact to come back in support of the plaintiff’s claim.”  




i).  The question is as to whether there is evidence to sustain the question at trial.  



c).  The Supreme Court clarifies a couple of things.  




i).  You can move for summary judgment by putting on affirmative evidence




negativing the claim of the plaintiff.  




ii).  You can come forward and point out that there is an absence of facts to




support the other party’s claim, after a period of discovery.  


N).  Nidds v. Schindler – case of the man fired, due to his age.  



a).  How do you beat back a motion for summary judgment?  




i).  A motion will still be granted, even if your only defense is that you want to 




bring this question before the jury, to test the veracity of the claims.  





a).  If credibility is to be an issue, the nonmoving party needs to





produce evidence that the other party’s witnesses’ credibility is 





questionable.  




ii).  You have to bring forth evidence that a reasonable finder of fact could 




ultimately find in your favor.  


O).  Appeals.  – codified in 28 U.S.C. 1291.  – Courts of appeals have jurisdiction over final


decisions.  



a).  28 U.S.C. 1291 – this is the final rule statute – so, as the trial goes on, keep a 



list of errors (there are likely to be many), and then, attempt an appeal on them, once



a final judgment has been rendered.  – 1291 is a rule to encourage lawyers to package up 



all of the errors that have been made, and broach them all at the end of the trial.  




i).  Additionally, since most reviews occur de novo, and since most judges 




are correct 9/10ths of the time, allowing for immediate appeal would just tie up 




the process.  It is even trickier with abuse of discretion standards of review.  




Without this, there would be colossal interruptions to the trial process.  



b).  Statutory and Rule Based Departures from the final judgment Rule. (interlocutory)




i).  1292(b) – allows for discretionary appeals – have to get permission of both 




the trial court and the appeals court to go forth with this – RARE.  – the issue




has to be a controlling issue – question of law, which is dispositive of the case.  




Has to be an issue where there is expansive disagreement on the issue.  





a).  So, you are saying to a judge, after the judge renders a decision, “





Hey, you might be wrong!  Let’s appeal!”   -- chances are they will say 





no, and this is COMPLETELY unreviewable.  And, even if it goes to 





the appeals court, if the judge there says no, again, COMPLETELY 





unreviewable.  




ii).  1292(a) – Allowing for immediate appeals of grants/denials of injunctive 




relief, i.e. equitable remedy/seeking to change behaviors.  





a).  Injunctions can be both preliminary and final.  Prelims are subject 





to interlocutory appeal.  




iii).  Rule 54(b) – applies in a case with multiple parties/multiple claims.  If the 




district judge disposes of one claim, this is immediately appealable, with regards 




to that slice of the litigation.  





a).  Again, this is subject to the approval of the district court judge, but 





they can do it.  


P).  Liberty Mutual Insurance Company v. Wetzel – Case involving both injunctive relief and 


monetary relief – the court ruled in summary judgment on the discrimination claim, but did not 


address the monetary claim.  




a).  The Supreme Court held that, no, this could not be appealed, since this 




was not a final judgment on the matter.  




b).  The court walks through the analysis, and looks at the three different 




exceptions.  


Q).  Lauro Lines v. Chasser – case of the Achille Lauro.  – case is brought in NYC, even though 


there was a forum selection clause as part of the ticket.  There was no final judgment here.  




a). In doing its analysis, the court looks at whether or not the hearing of the case




outside of Italy will somehow deprive the defendants of a right that they would 




lose.  For instance, is this like an example of double jeopardy, where you have a 




right to not go through with the proceeding?  





i).  The court says no, this is not similar.  While it might be massively 





inconvenient, nothing intrinsic would have been lost by dint of having 





to proceed outside of the forum.  


R).  DeWeerth v. Baldinger – case of the art work, where NY state passed a law post decision, that 


went contrary to the instincts of the deciding judge.  




a).  Rule 60 comes into play here – Relief from mistakes – DeWeerth comes 




back, saying, “I should get relief under Rule 60!!”  





i).  The court disagrees – mistakes in the reading/interpretation of the 





law, where the law is not clear cannot be reversed when the law is 





clarified, and it contradicts with the earlier decision.  


S).  Anderson v. Bessemer City – case involving a woman who believed that she was not hired for 


a job, due to her gender.  



a). Case is handled entirely in front of a district court judge, perhaps because neither 



party made a motion for a jury trial.  



b).  Case involving a question of fact, “Was she not hired, due to her gender?”  This is a 



question ordinarily for the jury to resolve.  



c).  Steps involved. 




i).  The judge must go through the usual J.N.O.V. process, as usual.  





a).  Bear in mind that the finder of fact here is the judge, not the jury.  




ii).  Is there any other fact review that could be had, besides sufficiency of the 




evidence?  (could grant a new trial, on an abuse of discretion standard).  




iii).  Will there be any review in the appellate court, unrelated to the issue of a 




new trial?  There is not a jury here, so the 7th Amendment is not a bar – facts 




were not found by the jury.  





a).  Rule 52(a) allows for express findings of fact and conclusions of 





law, as required from the judge.  






i).  You can look, then, at the reasoning process.  And 






since there is no jury, the judge can spell out their reasoning.  





b).  The standard of review for a decision made by a district judge 





is clearly erroneous – not ‘kind of’ erroneous.  

c).  Bear in mind the continuum – on one end, 1292 (b) – no review (i.e. lack of appeals on interlocutory reviews), and on the other end, 

de novo – complete lack of deference (i.e. j.n.o.v).  

i).  The court says that you have to be fairly deferential in bench trials.  

ii).  The clearly erroneous standard is NOT AT ALL applicable to jury trials.  

iii).  Additionally, facts as found by arbitrators are NOT 

reviewable.  

T).  Semtek International Incorporated v. Lockheed Martin Corporation – case regarding preclusive consequences of assorted actions, and the question as to whose preclusion law to apply.  


a).  Court engages in an Erie analysis.  

i).  Is there any federal positive law out there?   Statute, rule, treaty, Constitutional direction?  F.R.C.P. 41(b) – read narrowly, and doesn’t fit our facts.  


a).  Looks at forum shopping/disparate results between state/federal.  


b).  Also reads narrowly, since to read otherwise, this could fall under


Hanna, part II, and would be unconstitutional.  

ii).  Scalia’s conclusion is that federal common law governs the preclusive consequences here.  


a).  To cut down on forum shopping, Scalia says, “Let the state law


apply.”  

iii).  Recap.  


a).  Step one – court concludes that preclusive consequences of federal 


court diversity cases will be governed by the relative state preclusion


law.  Starts with the assumption that preclusive consequences are a 


question of federal law.  


b).  Step two – Where does the measure of federal preclusion law come 


from?  


U).  Ty v. Jones – case of the Beanie Babies – asking for injunctive relief prior to the outcome of 

the case.


a).  Seeking a preliminary injunction prior to the beginning of the case.  



i).  P will claim that he will suffer irreparable harm.  



ii).  P will also have to put up a security bond, just in case D wins, to cover the



losses by D.   




a).  See the irony (irreparable for P, but ignoring irreparable for D).  


b).  The court holds that, in this case, it is unconstitutional, since it violates due process.  



i).  You need to have some kind of hearing, prior to the granting of a preliminary 



injunction, in order that the full notice and hearing rights after the filing are 



observed.  




a).  Cannot seize property with no advance.  




b).  Note that private actions do not count – only when you use 




state/gov’t resources can you claim this.  





i).  Restraining orders are an exception.  


V).  Fee Shifting.  – American rule is NOT loser pays. 



I).    City of Riverside v. Rivera – 48 U.S.C. 1988 – civil rights statute allowing fee



shifting.  




a).  The court says in this case, that it is totally fair to have a loser pay the 




attorney’s fees, even if the attorney’s fees dwarf the award.  





i).  This is in the interest of public policy.  





ii).  Shouldn’t there be judicial scrutiny with regards to reasonableness?  



II).  Rule 68.  




a).  Marek v. Chesny – case of the lawsuit where the costs dwarfed the award.  





i).  Defendants offered $100K.  At the time of the offer, $32K in 





attorney’s fees had been racked up.  





ii).  Plaintiff won an award of $60K.  





iii).  $60K + $32K = $92K --- less than the $100K.  






a).  If the jury comes in with an award higher than the offer, 






Rule 68 does not apply.  





iv).  So, since the $92K was less than the $100K, the fees that were





generated post-offer are not to be shifted to the defendants.  

	Issues Resolved by Erie
	Issues Resolved By Erie’s Application
	Issues Unresolved by Erie

	Issues decided by rule or statute
	Choice of law rules
	Forum non conveniens

	Sanctions against frivolous litigation. 
	The choice of law rules of the state court in that state – Klaxon – apply the law of the state in which the court sits. 
	Fee shifting

	Evidentiary Rules
	Burden of proof governed by state law
	

	Privileges
	Standard of review in judge-jury decision making (Byrd –fed)
	

	Timing of pleadings, appeals, objections to PJ
	Statute of limitations (substantive) York.  
	

	Transfer of Venue (1404)
	
	


QUICK SHOT ON LEGAL V. EQUITABLE:  Breach of contract claim (factual – jury); Specific performance questions (judge); Legally enforceable contract (judge); Injunction to abate a nuisance (judge); Harm caused by a nuisance (jury); Fraudulent signing of contract (judge); Fraud as a defense (judge); replevin/rightful possession (jury); recovering value (conversion of chattel) (jury); wrongful occupation of land (trespass) (jury); Eject D from land (trick question -- question at common law – thus, jury); trademark infringement (judge); clouds in title (equity).  

REMEMBER:  States are not bound by the 7th Amendment.   





assess which state substantive interests are at stake?  


 assess which legitimate federal procedural interests are at stake?  





mention state interests in their own procedure.  





For Hanna Part One, do a mini-Erie:  Outcome determinative?  Forum shopping?  Misallocation of justice?  








