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MBD

I) “Discovery is the lifeblood of litigation” – Prof. Molot
a. Intro

i. Roadmap

1. Whether the information is within the broad presumptive scope of discovery under 26(b)(1)?

2. Whether one of the exceptions to discovery of relevant information applies?

ii. Purposes of Discovery
1. To preserve relevant information that might not otherwise be available at trial

2. To ascertain and isolate the issues that are actually in controversy btw the parties (narrow the scope)

3. To find out what testimony and other evidence is available on each side of the disputed factual issues (uncover information)
iii. Policy in favor of Broad Discovery

1. Fairness: everyone is on the same playing level if everyone has to disclose (wealthier party is not at an advantage of affording more through investigation)
2. Abuse: prevents abuse by mandating broad discovery and prevents squabbling

3. Most likely to leave to best-informed court decisions, and accurate results

iv. Policy against broad discovery

1. Mandating broad discovery may be a disincentive to do your own work and allow you to piggy back (but you need to know what you’re asking for and you don’t want to get caught off guard)

2. Fishing expiditions. Privacy interests, can be long and costly
b. Scope of Discovery – Ways in which it may be limited

i. FRCP 26(b)(1) ( Must be relevant to the case, reasonably calculated to lead to admissible evidence (does not itself have to be admissible) and not privileged (this part is reminiscent of Kelly)

1. 26(b)(2) – Gives judge discretion to limit discover, total cost must be considered (court generally doesn’t want people to settle just because it would be cheaper to settle than to pay for discovery), Limits what is discoverable, if… 

a. Discovery is unreasonably cumulative, duplicative, or elsewhere obtainable

b. Party can easily get info elsewhere

c. Likely burden far outweighs benefit

2. 26 (c) – Protective orders – a party can request a protective order after they’ve conferred with the other party and for good cause show ask for an order to limit discovery requires judge compare hardship to each party if discovery is allowed/barred and decide what part/how much of the information will be allowed and in what form, information can be barred (even if within 26(b)(1) in order “to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense”)

a. Left to judge’s discretion to prevent abuse of discovery system

b. Also can be used to protect trade secrets (see Marrese)

ii. Automatic disclosure (FRCP 26) 
1. 26(a) – Mandatory disclosure gets the ball rolling ( A party MUST turn over certain information prior to a discovery request (w/i 14 days of meeting btw parties unless court sets different time)

2. 26(a)(1) – You have to disclose information relevant to any arguments you are going to use as well as…

a. Names, addresses & phone numbers of people likely to have information about disputed facts

b. Copy or description of all documents relevant to disputed facts

c. Computation of damages and evidence on which $ is based

d. Insurance agreements that may satisfy all or part of judgment
3. 26(a)(3) – Pretrial Disclosures – parties must provide names of witnesses who may be called and depositions of those witnesses who won’t testify at trial (at least 30 days prior to trial)
4. 26(e) – Duty to Supplement – party must supplement if…

a. New info shows answer to be incomplete or incorrect AND

b. New info is unknown to opposing party

5. 26(f) – Parties are jointly responsible for planning a conference to meet and deal with any issues regarding discovery and settlement options (courts can exempt parties from this requirement)

6. 26(d) – Conference required by 26(f) above must occur before discovery is sought from any source other than mandatory initial disclosure 

7. Cummings v. General Motors ( A party is not obligated to disclose witnesses or documents whether favorable or unfavorable that it does not intend to use, shows that you need to know what to ask for and/or ask for everything

iii. Cases

1. Kelly ( Only says you need to turn over what you knew before suit, not what you’ve learned during investigation (no longer good law)

2. Lindberger v. GM ( Uses new rule and says you have to turn over everything (regardless of when you learned it) but only if it is asked for or if you are planning on using it

a. Π’s discovery request for design changes would be proper even though unable to be introduced at trial… because once you know possible alternatives you can go about asking why

b. Evidence of design changes are inadmissible for public policy reasons, companies wouldn’t make changes if improvements could be used against them causing products to remain unsafe

3. Marrese ( Trial courts will have a lot of discretion is constructing an appropriate protective order (Rule 26(c)) –  (discovery can be structured so it has limited purpose), courts must balance interests of the parties, in this case order allowing Π to see ∆’s files was an abuse of the discretion granted under 26(c); appeals court (and what is done most often) would direct LC to look at ∆’s files in camera and redact information

4. Seattle Times Co. v. Rhinehart ( Newspaper (Π) asks for donor list and S Ct rules that press does not have 1st amend exception to protective order and can not publish information (interest in avoiding abuse of discovery outweighs 1st amend rights); protective order valid b/c good cause

c. Exceptions to Discovery – A/C, WP, experts

i. Work Product  (FRCP 26(b)(3)) 

1. Three elements

a. Materials prepared in anticipation of litigation (notes, written statements etc)

b. By or for any agent or representative for the client (attorney but also CPA, consultants)

c. Must be claimed and not waived (26(b)(5) – when party withholds information for reason of privilege the party must expressly claim such privilege and describe them so other party can assess) 
2. WP protects opinions but not facts (facts are always discoverable); oral materials will be harder to discovery than written materials b/c oral materials are harder to withdraw impressions from

3. “Lawyer work” (strategy, tactic, opinion) has absolutely immunity 
4. Sometimes it can get in ( Person seeking may get information if they can show substantial need and that they would not otherwise be able to get information without undue hardship (but never mental impressions)
5. Hickman v. Taylor ( ∆ anticipated and interviewed witnesses and Π wanted information but not allowed (although calculated to lead to admissible evidence) because it was product of attorney and information could be gotten elsewhere, “forcing an attorney to repeat or write out all that witnesses have told him and to deliver the account to his adversaries gives rise to grave dangers of inaccuracy and untrustworthiness” (court also worried about lawyers being called on stand and having to testify)
6. “Some day this might go wrong” is not in anticipation of the litigation, “holy shit this has gone wrong” is in anticipation of litigation.
ii. Attorney – Client Privilege ( (federal common law – absolute privilege)

1. Four elements

a. Communication must be with a client (Disclosures made by corporate emp’ees to corporate attorney are within the ACP – any lower emp’ee is a “client” for this definition, this client can also be someone who seeks to be a client)

b. Made to an attorney acting as such (can not be while having drinks)

c. Communication made by the client, without presents of strangers (to ensure confidentiality) for the purpose of legal advice (but not for purpose of committing a crime)

d. Privilege must be claimed and not waived (FRCP 26(b)(5)) you have to expressly claim ACP; if waived can be forced to disclose all communications about subject matter; can only be claimed by upper level emp’ee of corporation)

2. Upjohn v. United States – set out two levels of emp’ee, those whose communication is privileged (all employees) and those who can claim the privilege (upper level employees)

iii. Comparison ( WP is broader that ACP

1. Protects attorney materials even if undisclosed to client

2. Protects materials even if created by another agent

3. BUT narrower in sense that it has to be in anticipation of litigation (not day-to-day communications) AND a showing of need will trump privilege

iv. Expert Testimony (FRCP 26(b)(4))

1. 26(a)(2) – Requires parties to disclose names of testifying experts together with the reports and their opinions and the basis for their opinions
2. 26(b)(4)(A) – Testifying experts – other side can depose expert
3. 26(b)(4)(B) – A non-testifying expert’s opinion is discoverable only upon showing of “exceptional circumstances” substantially similar to work product privileges
4. Krisa ( Split in circuits about whether drafts of experts reports fall under attorney work product (and are privileged) or under testifying expert work (and therefore are discoverable) (this court holds is it WP)
d. Mechanics of Discovery ( Parties will want to use all methods in conjunction to obtain information
i. Depositions (FRCP 30)

1. 30(a) – Oral deposition allows a party to question any person under oath regardless of whether they are a party or not

2. 30(a)(1) – Notice of deposition is sufficient to compel a party to be deposed, but a subpoena is required for a non party (party does not need court permission even if it’s a non-party)
3. 30(a)(2)(A) – Permission of court necessary if any party takes more than 10

4. 30(b)(6) – A party can require a corporation or association to provide someone who has information known or readily available to corporation

5. Generally helpful because you can catch people off guard and follow up
6. 30(c) – Person being deposed must answer all questions (people can object and that will be noted but party still has to answer) (“testimony is taken subject to the objections)
7. 30(d)(1) – Any objection must be stated during the deposition, party may not answer only when the objection is to preserve a privilege, or enforce a limitation directed by the court (instead objections are made, question is answered and objection can raised again at trial – unless attorney client privilege)

8. 30(g) – If party taking deposition does not serve a subpoena on witness and witness fails to show, that party is responsible for rsbl expense

9. Polycast Tech v. Uniroyal ( Since one member of non party corporation has been deposed court looks to see if second deposition would be duplicative, allows second deposition after deciding second person would have new and better information

10. Rule 32-Depositions can be used in court proceedings when…

a. For the purpose of contradicting or impeaching a witness

b. If the witness if party to the suit (is MS suit Bill Gates was an officer of the corp and therefore video could be shown to make him look suspect)

c. Witness is unable to attend/more than 100 miles
11. Rule 45 – Depositions for non parties (require a subpoena)
ii. Interrogatories (FRCP 33)

1. 33(a) – Party can serve other party (no non-parties) up to 25 interrogatories (or more with leave of court), but the court will count “subparts” as separate parts if they are asking about different things (can relate to anything that comes up under 26(b)(1))
2. 33(b)(2) – They must all be signed (making them subject to sanctions)
3. 33(d) – If answer is part of a business record and burden of finding the answer would be the same on either party, it is sufficient to hand over records and allow requesting party to find answer
4. In re Auction Houses ( Under modern interrogatory rules you can’t just say you don’t know you have to show that you made an effort and still couldn’t find out “a party served with interrogatories is obliged to respond by furnishing such information as is available to the party” (here, party would have to cut off severance pay of an employee whose severance contract required he be available)

iii. Document Production (FRCP 34)
1. 26(a) only requires parties turn over documents that they are using, 34 gives us another rule requiring parties to turn over documents that are helpful to the other side (also 26 just requires identifying the documents, not actually turning them over)

2. 34(a) – A party can request to enter land or produce tangible things for inspection that are in possession of the party within scope of 26(b)after the 26(d) required meeting 
3. 34(b) – Items must be described “with reasonable particularity” which is flexible standard
a. Party must respond w/i 30 days and if denying request must state why

b. Documents can be produced in compliance with ordinary business measures

c. Must be complied with or rejected and if rejected you have to say why
4. Rule 45 – allows a virtually identical procedure to obtain materials from nonparties

5. Defensive strategy – a party may interpret the request broadly or narrowly giving opponent too few or too many documents (but under FRCP26(a)(1)(B) party has to identify (not necessarily turn over)

6. Many attorneys combine Rules 33 and 34 and ask parties to produce all documents identified in opposing party’s answers to interrogatories

7. Zublake v. UBS Warburg LLC ( Electronic data is available the same as paper; Court here also considered who will pay for discovery, generally producing party pays but sometimes, cost shifts based on…

a. Extent to which request is specifically tailored

b. Availability of information from other sources

c. Total cost of production compared with amount in controversy

d. Cost of production compared to resources of each party

e. Ability and incentive to control costs

f. Importance of issues at stake

g. Relative benefits to parties of obtaining information

iv. Physical and Mental Exams (FRCP 35) – only type of discovery that requires a motion
1. 35(a) – A party may request an exam of a party to the case that is in controversy, if good cause is shown (higher standard than other discovery, more than relevancy, closer to necessity)

2. 35(b) – Party being examined is entitled to request a copy of the report from the other side’s examiner, but then must turn over, at request, reports of any examination conducted itself
3. Schlagenhauf v. Holder ( Broad interpretation of “party to the suit,” so long as you’re part of the overall action that is enough, court also says ∆ can be subject to test since chain of events actually began with ∆’s actions; also says “good cause requirement is not a mere formality” and so only those tests which are necessary can be ordered (based on information in pleadings and complaints)
v. Requests to Admit (FRCP 36)

1. Not really considered discovery device since no information is being disclosed, more a way to speed through trial since anything not admitted has to be authenticated with takes time

2. 36(a) – Party answers by admitting, denying, or claiming that they do not know (but they must say why), failure to answer = implied admission (and you can’t say you don’t know, instead you have to show that you’ve made a reasonable inquiry and that you couldn’t find it)
3. 36(a) – A failure to reply is considered an admittance but courts could grant a relief for failure to respond but since this left requesting parties uncertain about validity now parties can request that something be deemed
4. 36(b) – Items admitted can be withdrawn if court feels it would advance merits of action and if party relying on admission is not prejudiced (also, admission only count for present action ( no preclusion)
5. 37(c) – If you deny something that is later proven at trial, you can be forced to bear the cost of proving it (but not if it was the crux of the case)

vi. Use of Depositions at Trial (FRCP 32)
1. 32(a) – Depositions can be used against any party who was present/represented at the deposition to (1) impeach a witness, (2) opposing party, (3) now dead, or more than 100 miles from court house, or unable to testify due to age or infirmity

2. 32(a)(4) – If only part of a deposition is used the other party can request the whole thing is show 
3. Microsoft – When Gates
4. Battle v. Memorial Hospital ( In deciding whether or not to allow use of “discovery deposition” during trial court uses “similar motives” test – whether the questioner is on the same side of the same issue at both proceedings as well as whether questioner had a substantially similar interest in asserting and prevailing on the issue ( Rule 32 – Use of Discover at Trial
e. Duty to Cooperate

i. Discovery gets to the trial court (as an issue) if a protective order is requested (FRCP 26(c)) OR compliance is refused and opposing party moves to compel (FRCP 37(a))

ii. FRCP 26(g) – Discovery requests must be signed by attorney seeking disclosure, complete, and requests must be relevant (signing the request certifies that it is appropriate, not unreasonable, not done to harass and allows court to sanction attorney and/or client for any problems) 
1. Consistent with rules and in good faith

2. Not for any improper use such as to harass or cause needless delay or hardship

f. Sanctions
i. FRCP 37 (Sanctions) ( Failure to comply with an order can result in… issues of fact taken against you; wiaver of claim or defense; strike a portion or dismiss whole claim; hold you in contempt of court (you can’t be held in contempt for failure to comply with med exams); you also may have to pay fees
1. 37(a)(2) – Party can ask for as motion compelling disclosure (appropriate court for a party is where the action is pending, appropriate court for a non party is where discovery is taken). But only can compel after showing that it tried to talk to the party
2. 37(b) – If a party fails to produce something the court can compel it
ii. Cine( Π continually refused to answer and comply with discovery requests, court determined that noncompliance was willful and recommended dismissal

1. “At fault” includes more than just willfulness and bad faith, also includes gross negligence, as here

2. Gross professional negligence places significant and unnecessary burdens on legal system, policy to deter counsel from ignoring responsibilities

3. Π may suffer as a result but litigant chooses counsel at own peril
4. Sanctions serve three purposes ( insure party does not benefit from its own failure to comply, specific deterrence, and general deterrence (this requires fault)
II) Ascertaining the Applicable Law

a. Erie and the Rules of Decision

i. 28 USC § 1652 – Statute passed by Congress requiring federal courts sitting in diversity to follow the “laws of the several states except where the Constitution or Treaties of the US or Acts of Congress otherwise require or provide”

1. Rules of Decision requires that state substantive law applies, but not necessarily state procedural law

2. The Problem – What is state law?

3. Goal – Discourage forum shopping consistent with rule that procedure should not be outcome determinative

ii. Swift v Tyson (law from 1842 – 1938)

1. NY state court would allow a defense of fraud, but general business practice ruled against that, would NY fed court be required to allow defense of fraud?

2. Judge Story says that “In the ordinary use of language it will be contended that decisions of Courts constitute laws”  ( state statutory law (or lonstanding custom) but not state decisional law counts; judicial decisions are not “laws”

3. Thinks that this will lead uniformity since all fed courts have to follow S Ct and eventually state courts will follow lead of fed courts

4. Effectively required federal procedural law to duplicate state procedural law but allowed federal substantive law to exist separate and apart

iii. Eire v. Tompkins ( Overrule Swift (under fed common law (but not state common law) RR had duty of care, held: RR did not have duty of care) (decision based on constitutional decision lack of fed judicial power to create substantive law)
1. In diversity cases fed courts must apply statutory & common law of the state ( no federal common law (state substantive laws apply, but federal procedural law applies)
2. Where a federal court sits in diversity jurisdiction, state substantive law should be used to resolve the merits of the case (includes case law and statutory law)

3. Policy argument – promoted forum shopping leading to unjust results, (exactly what Story hoped to avoid)
4. Constitutional argument – possibility that different laws apply would violate equal protection

5. Statutory argument – legal scholars find that in prior drafts “state law” meant to include both written and unwritten laws (Story’s interpretation was wrong, he misinterpreted)
6. Jurisprudential argument – no longer believes in positive law, and uniformity that Story hoped for never occurred
iv. York (when is something state substantive law, and when is it merely procedural) (decision based on policy, whether it would create same outcome)

1. York test ( If outcome determinative then the rule is substantive and fed court must apply state rules (even if it was technically procedural)
2. Where state SoL had run but fed SoL hadn’t, court uses outcome determinative test… if outcome-determinative, then substantive, then follow state law

3. No forum shopping or inequitable decisions so fed courts (in diversity) must follow state practice for quasi-procedural areas

4. Ragan – state tolling statute followed, can not give a action a longer life in federal court than it would have had in state court (no direct conflict b/c FRCP 3 doesn’t directly deal with SoL timeframe)
5. Cohen – fed court applied state law required a bond even though FRCP didn’t require b/c NJ law did not contradict FRCP but addressed different concerns

6. Woods – company not able to use state courts can’t use fed courts in that state

v. Bryd – outcome determinative is not a bright line rule especially as in here where it concerns having a jury which is an “essential character & function of a federal court”; since no certainty that a different outcome would occur not outcome determinative
1. Even if a state procedural law is outcome determinative, federal rule may be applied if there is a countervailing government interest
2. Here the right to a jury was a sufficient federal interest to outweigh the Erie
vi. Bernhardt – the difference between arbitration and normal court proceedings is substantive and not merely procedural

b. Erie and the Rules Enabling Act

i. 28 USC § 2072 ( Congress passed a statute saying that the  S Ct could proscribe general rules of procedure and practice but that these rules could not abridge, enlarge, or moridy any substantive right (What happens when there’s a conflict between FRCP and state law?)

ii. Hanna v. Plumer
1. York outcome determinative test no longer appropriate because everything at a certain point is outcome determinative leading to a new test…

2. Looks to policy behind Erie to see if decision would lead to either (1) forum shopping or (2) inequitable outcome

3. If the rule is on point then any arguably procedural rule TRUMPS state practice even if it turns out to be outcome determinative

iii. Sibbach v. Wilson & Co – medical exams are procedural (even if they also affect substantive rights)

iv. Contemporary Test for fed court sitting in diversity

1. Q1: Is there a federal rule, statute, or constitutional provision on point? (in order to be on point it must be in direct conflict with state law ( doesn’t matter if it’s state statute or state common law)

2. Q2a: If yes, is that federal rule, statute, or constitutional provision arguably procedural?

a. If yes, federal law is valid (per Rules Enabling Act if a statue, constitution through supremecy clause) ( this is a LIBERAL test)
b. If no, then state law is valid (per Rules of Decision saying no substantive fed common law)

3. Q2b: If no, apply outcome determinative test and ask whether the difference is outcome-determinative such that it would lead to (1) forum shopping or (2) inequitable administration of the law?

a. If yes, state law is valid

b. If no, judge uses discretion and can do what they want (fed common law or state common law based on importance of what is at issue)

v. One problem with ascertaining conflict is determining when state law is in direct conflict with a federal statute

1. Walker v. Amco Steel Corp ( court holds that there is no direct conflict btw FRCP 3 and state law but rather between fed common law and state common law (since FRCP doesn’t directly address tolling of SoL)

a. Finds tolling law to be judge made so follow state law b/c otherwise it would be inequitable

b. In order to be inequitable administration must be really unfair
c. FRCP 3 does not toll the statute of limitations, that aspect is judge made law
d. Footnote ( FRCP will normally be given “plain not narrow” reading (result-Ragan stare decisis)
2. Burlington ( A state law that has a mandatory penalty is in direct conflict with a federal rule allowing discretion (procedural because this only affects process of enforcing rights, not the rights themselves)

3. Stewart Organization v. Ricoh ( When state law (which strongly disfavors forum selection clause) limits the statutory discretion of federal law, federal court should use its discretion regardless of state practice
a. §1404 federal law says you take it into account somewhat and this is on point and it is arguable procedural and therefore it governs
4. Gasperini v. Center for Humanities ( Difference in state in fed law both in substantive standard for reviewing damages (materially deviates v. shocks the conscious) as well procedural (how much discretion appellate court gives trial judge)
a. State law (whether award “material deviates”) determines whether award amount will be reviewed 

b. Fed law governs review of lower court (trial could can only be overturned for “abuse of discretion” versus the state court which asks if it “materially deviates”) because otherwise it would violate the 7th amendment refusing re-examination of verdict 
c. Test ( If it “material deviates” then it can be reviewed AND THEN if on review, appellate court decides that trial court abused it’s discretion (by applying “shocks the conscious” test) then it can be overturned

vi. Is there a Federal Rule/Statute/Provision on point?
1. If YES ask:

a. Is it broad enough to have direct conflict?  (Hanna)

b. Is it Consstitutional under REA?
i. Constitutional Provision: this automatically trumps both substantive and procedural state law

ii. Federal Statute: this governs if arguably procedural

iii. FRCP: this govens if the Rule is in direct conflict & broad enough ( does it affect enforcement rather than the substantive right itself?

2. If NO:
a. Is the law substantive or procedural?
i. If substantive ( state law applies (Erie)

ii. If procedural ( federal law applies

1. Is it outcome determinative (York) in such a way that it would lead to forum shopping & inequitable outcome?

2. If YES, then state law applies, BUT

iii. Fed law may still apply if countervailing gov’t interest (Byrd)
c. Ascertaining State Laws

i. Klaxon ( Federal courts must apply the conflicts-of-law rules of the states in which they sit; proper function of federal courts is to ascertain what the state law is, not what it should be (declared by or interpreted/decided by state high court)

ii. Mason v. American Emery Wheel Works ( Federal courts are not obliged to apply state law as it stands where decisions are very old or nonexistent, federal court should apply state law as it would stand today in a state court (certification can get around this dilemma so we don’t have to consider the state court acting hypothetically)
iii. McKenna v. Ortho Pharmaceutical ( in absence of clear rule state court must reasonably predict how state high court would rule (lower state decisions, dicta, etc)
iv. Meridith ( federal court must still decide even if state court hasn’t spoke, can’t duck the issue
v. Louisiana ( fed court can delay the proceeding if the state court has taken the issue so fed court
vi. If state law is silent ( Fed court should apply the law as he believes would be announced, by the State Supreme Court (fed court only bound by State Supreme Court not middle courts), can certify issues to state S Ct but will be costly and time consuming
vii. Effect of Federal Court Judgment ( State courts are not bound by federal judges predictions about state law
III) Disposing of a Case by Motion
	12(b)(6): Failure to state a claim

FRCP 41(a): Voluntary Dismissal
	FRCP 56: Summary Judgment
	FRCP 50(a): JML
	FRCP 50 (b): RJML

FRCP 59: MNT

	Discovery
	Trial
	Jury Decision
	New Trial

	Motions for Judgment on the Pleadings:

Attacks sufficiency of the pleadings assuming facts to be true (Π must move for VD before ∆ files answer or motion for SJ)
	Motion for Summary Judgment attacks the basic merits of the opponent’s case (designed to show the case is without merit regardless of what the pleadings say), may support by discovery and affidavits
	
	RJML must be moved for within 10 days after judgment entered (and JML has to have been filed previously)


a. Resolution Based on Evidence from Discovery – Summary Judgment

i. 12(b)(6) – Failure to state a claim, once you get past this you have discovery, and then SJ – essentially claiming that party alleged something was true but can’t prove it
1. FRCP 56 – governs summary judgment and provides in relevant part that
2. Either Π or ∆ can move for SJ (court can grant partial SJ)

3. 56 (c) – Court can grant SJ is no genuine issue of material fact and that moving party is entitled to judgment as a matter of law, looks at evidence in light most favorable to non moving party (but at discretion of court, so even if strong case judge can still deny motion)

4. 56(e) – After motion for SJ is made, an adverse party can not rest upon the mere allegations or denials of adverse party’s pleading but must set forth specific facts showing that there is a genuine issue for trial

5. 56(f) – Court may order a continuance to allow party to finish affidavits, if justice so requires

6. SJ has all claim preclusive effects of a full adjudication on the merits (but not issue preclusion, not actually litigation)
7. Material fact = will affect outcome
8. Genuine issue = if a reasonable jury could reach difference conclusions concerning that fact

ii. PRECLUSION ( Is both “on the merits” and “actually litigated” so has both CP and IP effect
iii. Things a non-movant can do to defeat a motion for summary judgment

1. 56(e) – Put forward your own slam-dunk evidence

2. 56(c) – Point to the other side’s evidence and say its not convincing

3. 56(f) – Request more time for discovery (need a game plan)

	Party
	Movant
	Non-Movant

	Burden of proof (usually Π, unless ∆ putting forward affirmative defense)
	MUST (per FRCP 56(c)) put forward slam dunk evidence that there is no GIMF, enough that no reasonable jury could come to any other conclusion and that party is entitled to judgment as a matter of law
	Must present evidence (per FRCP 56(e)) that there is a GIMF (and that jury might find in it’s favor t/f still a dispute) OR

Can ask for additional time (per FRCP 56(f)) if they offer up a discovery plan to get evidence for FRCP 56(e)

	No burden of proof (usually∆)
	Can allege that party with burden does not have sufficient evidence to support claim and carry burden of product @ trial; generally it’s hard to prove a negative but can show that Π falls short of what Π needs (per Celetox) OR

Can present own evidence that there is no GIMF (disprove material element of opposing case (per FRCP56(e)))
	Can put forth own rebuttal evidence under FRCP 56(e) that shows there is a GIMF (and that rsbl jury could find in its favor)  OR

Can allege that movant’s evidence fails to meet FRCP 56(c) burden of showing no GIMF (poke holes in the argument and point out ambiguities in evidence) OR

Can ask for additional time under (FRCP 56(f) to get FRCP 56(e) evidence


iv. Requirements for SJ are going to depend on who has burden of proof…If BOProduction lies with a party, they must put forth evidence for each element of the case

1. BOPleading: 12(b)(6) is not met

2. BOProduction: SJ if no rsbl jury could find for you (if BOProduction not met after discovery SJ is granted, if not met during trial, JML is granted, if not met after the verdict court can grant RJML)

3. BOPersuasion: can you convince the jury
4. Three contexts where SJ is likely to be granted

5. Where Π’s case is without legal basis (even if allegations are true)

6. Where all evidence points one way, no GIMF

7. Iron-clad defense and therefore no matter what Π has, no GIMF

v. Lundeen v. Cordner ( SJ appropriate when one party’s affidavits/evidence are uncontested and sufficient
1. When Π is the movant, he must prove through affirmative evidence that he has right to judgment as a matter of law and that ∆ has nothing to bring up a material issue of fact
2. Desire to cross-examine witness is not enough for denial of SJ (person could have been deposed)

3. Π presented no evidence undermining credibility of affidavits and submitted no counter-affidavits to support her conclusion 
4. (Credibility of an affiant could call into question a motion for SJ BUT opposing party would have to produce some reason for questioning affiant, here there was no reason to doubt veracity – 56(e)) 

vi. Cross v. United States ( SJ is improper based on Π’s own explanation of intent

1. Π’s affidavit didn’t preclude possibility that triable issues were presented therefore no SJ

2. SJ is inappropriate where inferences which parties seek to have drawn deal with questions of motive, intent, and subjective feelings and reactions

3. ∆ filed no counter-affidavits but SJ denied because Π didn’t meet BOProduction

vii. Dyer v. MacDougal ( SJ appropriate when there could not be an effective appeal from judge’s disposition of a motion for a directed verdict (tiny evidence won’t defeat SJ)

viii. Adickes v. SH Kress ( ∆ failed to meet burden that there was no GIMF t/f Π doesn’t have to rebut and SJ still defeated, where evidentiary matter in support of the motion does not establish the absence of a genuine issue, SJ must be denied even if no opposing evidentiary matter is presented
1. When ∆ is moving party, ∆ only has to disprove Π’s allegations, unlike Π does not need to prove its’ own side affirmatively as well because ∆ doesn’t have burden of prood

2. ∆ has to deny or refust by affidavits of some kind and here SJ denied because ∆ did not
ix. Celotex Corp v. Catrett ( ∆ may move for SJ simply by pointing to the fact that Π has not met his BOProduction

1. When ∆ is movant (and not pleading affirmative defense) all that is necessary is to point to Π’s failure to establish an element of the claim
2. It is sufficient for a ∆ in a suit to affirmatively point to the lack of evidence on Π’s side (that Π failed to meet burden of production) in order for ∆ to win
x. Anderson v. Liberty Lobby ( Judge must view the evidence present through the prism of the substantive evidentiary burden (where Π would need to prove by “clear and convincing evidence” at trial, that will raise standard in deciding SJ)
1. SJ can be granted when no reasonable jury could find for the non-moving party when applying the appropriate standard
2. Judges have to take BOPersuasion into account when considering SJ
xi. Matsushita Electric v. Zenith ( When Π can’t show motive of ∆ SJ is unlikely because w/o a motive a reasonable jury could find for ∆
b. Resolution Based on Evidence at Trial – Judgment as a Matter of Law
i. FRCP 50 – No legally sufficient evidentiary basis for reasonably jury to find for one party and therefore other side wins; JML combines direcfted verdict and jnov; same standard as SJ (see time frame chart above)
1. Either party can ask for JML but generally will be ∆,  generally be sought after Π’s evidence or at end of the trial (can be any time before submission to jury)
2. JML is granted where there is (1) insufficient evidence or (2) controversy over legal standard
3. 50(a) – JML may be granted if there is no legally sufficient evidentiary basis for a reasonable jury to find for the non-moving party

4. Appeal ( if JML is granted, a reversal on the Appellate level results in a new trial

5. 50(b) – Renewed JML is only allowed if you’ve first moved for a JML, based on the conclusion that the verdict reached by the jury is unreasonably
a. Must have filed a motion for JML some time prior to the conclusion of the trial

b. Renewed JML must be made within 10 days of entering judgment

c. Policy – possibly better to wait for a Renewed JML so that if it gets overturned you can enter verdict rather than having new trial

6. 50(c)(1) – If ∆ has moved for new trial and renewed JML, court must rule on both
ii. How much evidence is needed to defeat SJ? When there is NO evidence for which an inference could be drawn then the party that bears BOProof loses; where there is CONFLICTING evidence, from which an inference could be drawn, it goes to the jury
1. Galloway v. United States ( Gaps in the evidence that are too big mean the party bearing BOP loses (if the evidentiary gap is too big, court will not let jury fill it)
2. Neely v. Martin ( When ∆ would otherwise be entitled to a jury trial, SJ and DV do not violate 7th amendment because SJ & DV are constitutional

3. Denman v. Spain ( Π had BOP for prove ∆ was acting negligently and that it was the proximate cause of the accident, Π had weak evidence ∆ was negligence and no evidence it was the proximate cause; Jury could have believed either side but they would just be guessing (probably was proximate cause, but no evidence), t/f JML granted

4. Kircher v. Atchison ( Conflicting evidence about how Π’s hand was severed and t/f can go to jury (no SJ); differentiated from Drenman because in Drenman that were two equally probably explanations whereas here there is one extremely likely explanation (a reasonable inference could be drawn from evidence even if conflicting)
5. Rogers v. Missouri ( Conflicting evidence makes SJ inappropriate, judge should not weigh evidence, should only ask whether a reasonable juror could support the verdict given evidence presented (here Π needed to show only some employer negligence); differentiates from Denman b/c juries can choose when lots of evidence but can’t guess when no evidence
iii. BOP is same as for SJ (see chart above); burden is generally on Π but ∆ has BOP for affirmative defense

1. Hartwig v. Kanner ( Π entitled to a JML, ∆ defense is fraud which is an affirmative defense (which has three elements that must be proven) and therefore has BOP so JML is proper b/c no credible evidence to sustain a verdict in favor of ∆

2. BOProduction is a matter of law, BOPersuasion is a matter of law or fact, Interpretation is always a question of fact that must be presented to jury

iv. Renewed JML
1. FRCP 50 (b) – If a party was denied motion for JML before the case was given to jury, after verdict party may renew JML motion and judge can (1) let verdict stand or (2) enter JML
a. Having jury decide saves case from being retried if reversed on appeal

b. 50(a)(2) – Party cannot move for RJML unless moved for JML before case went to jury; denial of first motion acts as reservation 
c. Same standard – judge views evidence in light favorable to nonmoving party and find that no reasonable jury would have found the way it did

d. Must file within 10 days of entry of judgment

2. Slocum (old rule) ( once trial court has denied a ∆’s directed verdict motion and allowed the case to go to the jury, the court could not order a judgment contrary to jury but could only order new trial

3. Baltimore & Carolina v. Redman (new rule) ( distinguished Slocum because here judge reserved the decision (so jury verdict was still subject to his decision)
4. NOW… FRCP 50(b) – codified what happened in Baltimore; if JML is denied it is automatically reserved so as long as party renews within 10 days, its okay

a. 50(b)(1) – verdict returned allows court to (1) let judgment stand, (2) order new trial, or (3) direct entry of RJML

b. 50(b)(2) – if no verdict returned judge can (1) order new trial or (2) direct RJML

v. Motion for a New Trial (FRCP 59)

1. 59(a) – Judge may grant a new trial to any or all of the parties on all or part of the issues, “for any of the reasons for which new trials have heretofore been granted in actions at law [and equity] in the courts of the US”
2. Against weight of evidence ( Common law (not in 59(a))
3. Motion must be filed within 10 days, jurisdictional, can be raised sua sponte; judge can grant MNT even if a reasonable jury could find the way they did (and therefore JML is inappropriate) if verdict is against clear weight of the evidence; as such MNT requires judge to weigh the evidence to a certain extent – this does not violate 7th amendment because at common law judges could grant new trials
4. Dyer v. MacDougall ( JML/RJML judge must disregard own views about witness’ credibility, but when it’s MNT he may base his action on belief or disbelief of some of the witnesses
5. Bowditch v. Boston ( A directed verdict is appropriate where the judge could call for a new trial if the jury came back in favor of the other party (but this is confusing two different standards, Molot says it’s incorrect)

vi. Standard of Review – A judge’s decision on a MNT will be reviewed for an abuse of discretion (making it nearly impossible to overturn) whereas a JML is reviewed de novo

1. Aetna v. Yeatts ( jury ruled for Dr despite most evidence being for Π, judge denied Π’s MNT & JML, MC affirmed denials noting that (1) std of review was abuse of discretion and (2) MNT is to keep jury from being capricious whereas here there was reason for jury to find the way they did

2. Dyer v. Hastings (  In order to grant a new trial the verdict “must be against the substantial weight of the evidence”
3. In re Green’s Estate ( When MNT granted on showing of insufficiency of evidence it will only be overturned for abuse of discretion
vii. Motion for both JML & MNT?  Movant more likely to be granted new trial

1. FRCP 50(c) – If both JML & MNT are sought judge rules on both and can conditionally grant MNT if JML is reversed on appeal

2. Marsh v. Illinois ( Although evidence is overwhelmingly against Π that is enough to justify  a jnov, so judge grants JML and denies MNT appeals court reviews JML de novo and reverses failure to grant MNT because if judge thought no reasonable jury (JML standard) then he would have had to find it was against substantial weight of evidence (MNT standard)
3. FRCP 50(d) – If judge denies both JML appeals court can by motion of other party, or sua sponte grant new trial
c. Voluntary Dismissal and Default

i. Voluntary Dismissal (FRCP 41(a))

1. 41(a)(1) – Π can move for voluntary dismissal ONCE either 
a. Before adverse party has answered or filed a motion for SJ or 
b. With ∆’s consent, first time dismissal is without prejudice

c. BUT it will be considered “on the merits” if Π dismisses same claim 2nd time

2. 41(a)(2) – Otherwise can get a voluntary dismissal with consent of the court
3. McCants v. Ford ( After 1 year of discovery Π realizes SoL had run and  judge grants voluntary dismissal (41(a)(2)) (denying ∆’s motion for SJ) since it wouldn’t be prejudicial since ∆ can use discovery in next case
4. BUT court may deny a voluntary dismissal motion if it finds that Π has not applied “due diligence” in prosecution or is forum shopping
ii. Involuntary Dismissal (FRCP 41(b))  - ∆ can move against the Π for failure to prosecute, there is no set standard for determination, trial court discretion, grant of failure to prosecute has an affect of adjudication on the merits but not actually litigated
1. Π cannot stall, must proceed “with due diligence” w/in a “reasonable time,” and if dismissed here, done so “with prejudice” Π can not refile
2. Messenger v United States – main concern is whether Π acted w/ due diligence

3. Link v. Wabash – Π failed to attend pretrial conference (trial date six years after action) and court dismissed action sua sponte, action upheld – when failure to prosecute is egregious ct may dismiss complaint for failure to prosecute w/o giving notice (reviewed only for abuse of discretion)

4. Cleminishaw Co v. City of Norwich – fines can be imposed under 41(b) as a lesser penalty even though rule only provides for dismissal

5. GCIU v. Chicago – dismissal with prejudice was improper despite 22 month delay because parties had been actively negotiating

iii. Default (FRCP 55)

1. 55(a) – Entry of Default – Clerk will enter default against party when defaulting party has failed to plead or defend as required ( no claim or preclusive effect
2. 55(b) – Entry of Judgment of Default can be done by (1) clerk – if sum at issue is certain and ∆ has not appeared (failed to plead or defend) then Π can get only what was asked for in complaint or (2) by the judge (in all other instances) who must give 3 days notice if defaulting party has shown up at any point

3. Default judgment ( Claim but not issue preclusive effect
4. Coulas v. Smith ( Once you’re “appeared” in some way, you can not default, so even though ∆ wasn’t at judgment, it was still a decision on the merits rather than a default, any time you appear a default judgment is inappropriate

5. Bass v. Hoagland ( Once an answer is filed, a ∆ can not be in default under Rule 55
6. C&H Transportation v. Wright ( Default judgment against ∆ open to appeal if Π did not plead COA
7. Rule 37 – Penalty default as a sanction (Cine)

8. 55(c) – Court can set aside entry of default or a default judgment for good cause shows (most jurisdictions require this to be within one year)
9. 54(c) – In default judgments, Π is limited to getting only the recovery requested in the pleading

10. For purposes of Res Judicata – Default Judgment is claim preclusive BUT if ∆ didn’t know about lawsuit then the judgment is not a valid judgment on the merits and therefore is not a bar
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IV) Trial

a. Respective Roles of Judge and Jury

i. Pure LAW is for the JUDGE
1. Markman v. Westview Instruments ( Interpretation of a patent claim is a questions of law for court, not question of fact for the jury (because it requires careful interpretation of someone with training and discipline like the judge)
a. Prior jurisprudence – inconclusive

b. Functional consideration – judges better suited to decide patent terms

c. Importance of uniformity – in patent contexts, stare decisis concerns outweigh individualized justice concerns
2. Interpretations of statutes go to judges (patents are analogous to statutes), and when we leave issues to judges we can precedent AND explanation
3. No right to a jury trial in equity suits such as injunction or specific performance
ii. FACT is for the JURY (as well as the application of the law to the facts)

1. When reasonable people can disagree it is usually a matter of fact

2. Judge defines legal standard for negligence, Jury applies that to the facts, but judge can set bounds on what is reasonable application (SJ/JML) and judge sets out rule and makes evidentiary hearings

	Pro-Court
	Pro-Jury

	Law
	Fact

	Expert
	Communal

	Uniform
	Particularized

	History
	History


3. Dobson v. Masonite ( ∆ claims depend on whether it is a K for goods or services, this determination calls for interpretation of the agreement, therefore it’s a question of fact for the jury (also b/c K interpretation btw only 2 parties)
iii. FRCP 38 – Jury Trial of Right as preserved by the 7th amendment (failure to request will constitute a waiver of that right)

iv. FRCP 39 – Trial by Jury or by Court

b. Instructions and Verdicts

i. Jury Instructions (FRCP 51)

1. 51(a) – Party can file jury instructions at close of evidence or any time prior, or a party can file after the close of evidence if issue could not have been anticipated at an earlier time and with court’s permission
2. 51(b)(1) – Court must inform parties of proposed instructions
3. 51(b)(2) – Must give parties a chance to object on the record (and out of jury’s hearing), 

4. 51(b)(3) – May instruct the jury at any time before trial begins & before the jury is discharged
5. 51(c)(1) – A party who objects must do so on the record and state reason for objection
6. Kennedy v. S. CA Edison ( Judge is NOT relieved of obligation to give proper jury instruction where the parties haven’t provided one, judge MUST correct errors and give proper instructions, will not be harmless error if judge gives incorrect instruction; when court is given applicable but incorrectly worded jury instruction it has a responsibility to give the proper instruction for that element

7. Nunley v. Pettway Oil ( Judges have power to comment on evidence but its rarely used for fear it will be seen as influencing juries and overturn verdict

8. Molot thinks resources would probably be better used if judges attempted to actually educate the juries about law instead of reading in a monotone

9. Nollenberger v. United Airlines ( Answers to interrogatories don’t need to exactly add up for worth of life determination in wrongful death suit
10. Romano v U-haul ( Have to actually object to jury instructions, can’t just request instructions

11. Writz ( Both parties have a burden to make sure judge gives correct instruction
ii. Verdicts (FRCP 49)
1. General verdicts – jury only says which side they found for and how much (can’t know if they listened to judge’s instructions or what they thought)
2. General Verdicts w/ Interrogatories – written answers to some issues and general answer

a. If conflict judgment is entered based on interrogatory or jury is sent back

b. If interrogatories conflict with each other, jury is sent back or new trial

3. Special verdict – judge can require jury to give written findings on each question of fact, party must demand submission of omitted issue or else waived right, does not conclusively determine liability
a. Benefits ( Easier on appeal, understand what the jury actually did

b. Harm ( Takes more time, more likely to be reversed (??), historically jury gets to do it in secret
c. Right to a Jury Trial

i. Seventh Amendment

1. “Suits at common law where value exceeds $20, the right to a jury trial shall be preserved and no fact tried by a jury shall be re-examined in any court of the US, then according to the rules of the common law” (doesn’t create a right, merely preserves right that was available at common law at 1791)

2. Courts of law ( specific categories (K or tort), money damages = right to a jury

3. Equity courts ( fill in the holes of legal claims, damages to make things right and fair = no right to a jury
ii. Mixed cases of law and equity

1. Every LEGAL issue is entitled to a jury trial according to Beacon

2. So breakdown case into each issue and decide whether issues are law/equity

3. Look at (1) Nature of remedy and (2) historical analogies

a. Legal ( damages (punitive), $$$, tort & K claims

b. Equitable ( Injunction, specific performance, restitution

c. Some questions “was there pollution” are both law and equity

d. Legal and common questions get a jury, equitable questions to judge

4. If equitable claim by Π and legal defense or counterclaim by ∆, legal claims must go first and must be tried by a jury (before equity issues go to the judge)
iii. Modern Jury

1. Functions ( determines facts, evaluates lacks in terms of legal consequences, presents the results of finding of facts in form of a verdict

2. Does not act as finder of fact on preliminary questions such as admissibility and exclusion of evidence (usually happens before the trial)

3. Chains of Inferenece ( can infer existence or non-existence of missing facts from other facts

4. Controls on the Jury: the judge has control over evidence, instructions, and JML

5. Criticisms of a jury: not precise or constant, too sympathetic to Π, too harsh on deep pockets, lacking in expertise, costly and time consuming

6. Defenses to juries: reflect values of community, popular justice rather than rigid justice, historical sense of “inviolate right” to a jury trial (7th amend “preserves right”)
iv. Cases with mixtures of law and equity

1. Beacon Theaters v. Westover ( Equitable claim and legal counterclaim – Π’s claim was equitable but ∆’s counter claim was legal, court held that ∆ was entitled to a jury for its legal claim first even though Π had beaten it to the punch, In order to grant injunction you would have to decide on facts and legal issue, leaving nothing to the jury, In merged law an equity, 7th amend right should be expanded, not contracted
a. Trying equitable claims of lawsuit before legal ones results in an effective injunction of legal claims (and therefore isn’t allowed)

b. Where both equitable and legal claims in a suit, the legal claim must be decided by a jury (and done first) and then the judge can enter judgment for equitable relief
c. Declaratory relief is entitled to a jury as a legal claim (if underlying claim is legal)

d. Generally, based on this he will give preclusive effect to the jury finding (common law)
2. Dairy Queen v. Wood ( Must grant at least partial trial so long as there is any legal issue (even if incidental to central equitable issue), uses essentially well pleaded complaint rule to see what is really the central action regardless of what party says
a. Here the “accounting” claim was found to actually be a debt action which is legal
3. Ross v. Bernhard ( Where equitable claim is a precursor, you can do the equity first and then have a jury trial on legal points (but where there are both legal and equitable claims, Π entitled to jury trial for all legal claims) – here there was an equitable claim regarding whether or not the stockholders could bring the suit and since it did not raise the same issues and was required to get to the legal issues, it was decided first

4. Katchen v. Landy ( Bankruptcy suits are generally going to be equitable and when legal claims arise as part of a bankruptcy process the Bankruptcy Act converts the legal claim into an equitable one, if the fraud claim was only claim it would have been legal but the bankruptcy proceedings change the nature of the claim making it equittable 

5. Granfinancier ( Once you step into bankruptcy proceedings, all the claims will be converted to equittable claims but just because there’s bankruptcy involved in some way doesn’t mean everything will be equitable, but if you’ve been drawn in as a creditor then everything will be equitable (otherwise look to history & remedy)
a. Different from Katchen b/c in Katchen it was about how to split the pie, here it was separate
v. Bankruptcy

1. ABC sues XYZ but XYZ has filed for bankruptcy so XYZ can’t pay ( equity

2. XYZ is bankrupt and trustee realizes XYZ made fraudulent payment to ABC a month ago so XYZ sues ABC to get it back ( equitable (Katchen)
3. XYZ is going bankrupt but EFG owes XYZ money so XYZ sues EFG ( legal – K claim for damages and requires a jury trial (Granfinancier)
vi. Complexity Exception – S Ct has never said a complexity exemption exists but if it exists at all you could get there through a due process argument 
1. Financial Securities (9th Cir) ( No exception, jury keeps it, judge can make less confusing

2. Japanese Electronics (3rd Cir) ( Takes cases from jury when it’s so complex that it would violate 5th Amend due process rights

vii. Statutory rights are still subject to 7th amend, must look to see…

1. Nature of the statutory action ( Right created by the statute must be analogous to a right that would have rec’d a jury trial in 1791 (here it was like a tort)

2. Nature of remedy sought ( Remedy must be one traditionally granted by juries ($$ generally legal, injunctive generally equitable, if both legal claim goes 1st)

3. Right given by Congress must be able to be vindicated in an Article III court (foreshadowing of public rights exception dealt with by Art I courts)

4. Curtis v. Loether ( 7th Amend extends rights to a jury trial to action enforcing newly created statutory rights, this does to Congress what Dairy Queen did to plaintiffs – court looks at substance of what is being pled (or created by congress) and decides if a jury trial is appropriate regardless of way it is worded; Right to a jury trial extends beyond common-law forms of action recognized in 1791 to include newly create rights
a. Analogous to a historical common-law claim?

b. Nature of Relief Sought – legal or equitable (much more important)?
5. Tull v. US ( Of the two inquires the nature of remedy sought is more important
viii. Public Rights ( When Congress gives adjudication rights to non-Article III court there is no right to a jury trial b/c government would otherwise have immunity and so since they consent to being sued they can choose their forum
1. When gov’t acts in sovereign capacity to enforce a public right (created by statute), 7th amend does not prohibit congress from assigning initial determination to a non-judicial body that does not use a jury – when a claim is between a citizen and the government concerning a “public right” there is no requirement of a jury trial
2. Atlas Roofing ( When Congress creates a NEW statutory right AND it is a public right then it may fall under public right exception 
a. Government normally has immunity, so if government is on one side of the v it will probably fall under this exception, it also must be of the type that the government didn’t need to lodge in the first place – we won’t really understand this part, so just note it
b. Right to a jury turns on nature of the case and the forum in which it is to be resolved
ix. Chauffeurs, Teamsters v. Terry ( Truckers sue union for violating fair representation court looks to (1) nature of statutory action – court looks at underlying issues in claim and decides one part of claim is like trustee/beneficiary action (equitable), other part of  the claim is K (legal) and (2) nature of remedy sought – here it is back pay (which is generally equitable but here is legal since they’re seeking it from union, not employer), union wasn’t unjustly enriched, it’s a punishment and therefore its legal – therefore remedy sought is legal and no public rights exception therefore Π entitled to a jury trial
1. Concurrences want to do away with historical inquiry

2. Dissent wants to keep first inquiry and that majority has gone too far parsing legal claims out from equitable ones
3. If damages are sought but they are just incidental to injunctive relief than damages will be construed as equitable; attorney malpractice is legal, arbitration awards are equitable as are trust/trustee
x. 7th amendment only guarantees civil jury trials in federal (art III) courts

xi. Summary

1. When combined legal and equitable claims – party is entitled to a jury trial on legal claims first (Beacon; Dairy Queen) – but if threshold issue and no effect, equitable claim can go first (Ross)
2. 3 Part Analysis

a. Historical Analogous Claim ( Look at actual issues, not what party or congress claims the issues are (Chauffeurs; Ross; Curtis)

b. Remedy Sought ( Equitable (restitution – putting on back where they were, back pay in Title VII cases – congress has specified, injunctive) OR Legal (money damages – Tull, Back pay possibly – Chauffeurs, Punitive Damages – Curtis v. Loether)
c. Public Rights Exception ( If claim is in an area that is a “public right” then Congress may give it to an admin law judge, gov’t must be subject to the action (Granficanciera does not fall into public rights exception just because it is bankruptcy court); if congress takes it away from jury it has to be given to a an ALJ
V) Effect of a Judgment
a. General principles

i. Finality – speedy and efficient adjudication, sometimes court is more concerned with being done with the claim then getting it right, FRCP allow for liberal joining of claims and parties and amending of claims but once you’ve had a full chance res judica mergers/bars any further claims
ii. A party has only one chance to litigate a claim (brought or should have brought): res judicata/ claim preclusion

iii. A party only gets one chance to litigate a factual issue: collateral estopple / IP

iv. A party is entitled to one full and fair chance to litigate
v. Preclusion may be waived unless raised in a timely manner (usually at beginning of litigation)
vi. Policy it to avoid multiple suits on identical entitlements or obligations btw same parties  but may, make it less efficient since it gives people incentive because it encourages people to bring litigation that they are afraid they will otherwise
b. Claim Preclusion (Res Judicata)
1. Same Claim (fed definition = same transaction or occurrence, brought or could have been brought)

a. IBM acquires Microsoft, privity such that IBM can not relitigate Microsoft’s claims

2. Same Parties (or those in privy)

3. Final, Valid, and On the Merits (goal is finality, not fairness)
ii. Same Claim ( The second suit must include matters properly considered included in the first action (actually litigated or should have been litigated), if the FRCP allows joinder of claims then they should be joined or will be lost, but if they can’t be brought together (see exclusive fed claims below) no preclusion
1. Modern definition of claim ( arise from the same transaction or occurrence, you get one chance to bring everything that could arise out of same T/O (Rest. Of Judgments § 24 cmt a – a factual grouping constitutes a single transaction when the facts are related in time, space, origin, or motivation; they form a convenient trial unit; and their treatment as a unit conforms to parties expectations or business understanding or usage)

2. Rush v. City of Maple Heights ( Π should have brought claim for injury to person and to property t/f judgment on one merges and claim for other is precluded (narrows Vasu that holds when it is insurer and insured they are not in privity with each other and so a claim for one does not bar claim by other)

3. Jones v. Morris Plan Bank (Π wins – merger)( Acceleration clause meant entire amount due but bank didn’t so for whole amount so lost ability to bring it later; action for overdue debt merges with foreclosure action; look for an acceleration clause that gives the option of collecting all or part

4. Joinder of parties is permissive, not compulsory under FRCP so Π’s right to recover from separate ∆s are considered separate claims (but may still be IP now that mutuality is no longer required)
iii. Same Parties ( The parties to the subsequent action must be identical to those in first action (or in privity with them)

1. Matthews v. NY Racing ( Π sued security company who won (final, valid, and on the merits) then Π sued racetrack on same claim, court held that racetrack hired security company and so was in privity, therefore Π needed to bring all claims together and anything not brought was now precluded (corporation can only act via their agents so if their agents are not at fault neither are they)
2. FRCP 18 ( Allows claims to be brought together, claim preclusion says if you don’t bring them together then you’ve lost the chance forever (meant to avoid piecemeal litigation)
iv. Final, Valid, and “On the Merits”

1. Final ( Upon entry of judgment regardless of status of appeal
2. Valid ( Jurisdiction was appropriate

3. On the Merits ( Any time there was the opportunity to be heard

a. 12(b)(6), Summary Judgment, JML/RJML, dismissed “on the merits” pursuant to 41(b), at the end of the trial
b. Settlements will default to CP, but parties can K around it
c. Default Judgments are “on the merits” for claim preclusion
d. Voluntary dismissal is not “on the merits” the first time
v. Defense Preclusion ( At common law, if ∆ were to raise an affirmative defense (shield), but not make a counterclaim, he would be precluded from bringing the claim later in a separate trial (sword) BUT this common-law rule has been superseded in the federal courts by FRCP 13(a)

1. Mitchell v. Federal Bank ( Farmer tried to use excess profit of potato crop as a defense (shield) and then later to recover the extra (sword), court held that he couldn’t use it for both and so affirmative claim (2nd claim) was barred

a. Kirven ( withdrew defense that would have also been the sword, therefore he could bring it later as an affirmative claim

b. O’Connor ( building defended based on builder doing a bad job (shield) and so then lost chance to bring suit to recover for damages (sword)

2. Linderman v. Hillenbrand ( Seller refused to pick up washing machine and court allowed H to bring separate cause of action, seems as though it would be same transaction but perhaps judge thought no one would leave it there (but unlikely to be allowed if it was in federal court under FRCP 13(b))
3. If brought in federal court, Rule 13(a) requires will require ∆ to bring all defenses once
4. In order to be CP, it does not have to be “actually litigated” so long as there was an opportunity to litigate (even 12(b)(6) is an opportunity)
vi. Counterclaims

1. Merged claims ( when Π wins, any claims that could have been brought are merged so that they cannot be brought separately in the future

2. Barred claims ( when Π loses, claims are bound up together so they are all barred in the future

3. Permissive counter claims ( If they are not arising out of same transaction or occurrence then ∆ can bring them up but does not have to (and so could save them for the future), BUT if ∆ brings up one claim arising from the new circumstances then the claim will merge with all claims from that circumstances and he will not be able to bring any of them in the future

vii. Policy Interests

1. Federated v. Moitie ( 5 Π won on appeal, 2 Π went to state court and then were barred by earlier loss when ∆ removed back to fed courts which dismissed for RJ, court held dismissal stood because “doctrine of RJ served vital public interests beyond individual determination of equity”

2. Efficiency – most efficient way to approach preclusion and to make sure that judicial resources are not being wasted in relitigating the same facts

3. Finality – fair to ∆, do not need to be worried about being sued for same thing

4. Fairness – may seem unfair to Π but they are allowed to bring all their claims with the first so they have a remedy, fair to witnesses because they only have to be summoned once

5. Consistency – eliminates damager that different juries will come to difference decision on the same claim and undermine faith in judicial system

	Claim Preclusion 
	Stare Decisis 

	- Binding only on the parties to the original litigation
	- Binding on everyone

	- Absolutely binding on the original parties 
	- Not absolute ( parties are free to argue that the precedent should not be applied in their case

	- Meant to prevent questions of fact or of the application of law to the facts of a specific lawsuit
	- Meant to prevent relitigation of legal questions

	- Operates inter-jurisdictionally
	- Usually restricted to a specific jurisdiction

	
	- Lends legitimacy to the system ( predictive power


c. Issue Preclusion (Collateral Estoppel)

i. Requirements
1. Actually litigated (even if it was raised, it will not be considered actually litigated if it was admitted)

2. Same Issue

3. Necessarily decided ( Actually decided and supportive of the outcome
ii. IP precludes issues from being litigated once they’ve already been litigated between those same parties, bars the re-litigation of issues actually litigated and essential to the judgment

iii. Must have been Actually Litigated
1. CP bars that which was litigated and that which should have been litigated, IP requires it have been actually decided, parties in Suit #1 must have addressed the issue that in question, IP does not apply when subject is same but issue is difference
2. Cromwell v. County of Sac ( Each bond is a different issue and so no issue preclusion because court had not yet determined whether Π is bona fide owner of bonds (even though earlier suit decided same bonds were invalid while held in different hands)

3. Blanchette v. School Committee of Westwood ( Arbitration does not preclude Π from addressing civil rights claim in court, two separate sets of rights
4. Must have been aggressively litigated, if ∆ had no incentive to litigate in first suit it would be unfair to assert Issue Preclusion in a second suit

iv. Must have been Necessarily Decided
1. If it was a general verdict then “necessarily decided” is enough, but for a special verdict have to look at it closer b/c it could have been decided without being necessary to the outcome – consider whether it could have been appealed

2. Russell v. Place (General Verdict) ( If outcome of earlier action could have rested on several alternative holdings or if the issue in the earlier trial was “stipulated” rather than adjudicated, there is no IP, here court found for Π but they could have done that based on either of two claims by Π, therefore neither was IP b/c general verdict didn’t specify on what grounds Π won – requires certainty, must have been expressly and necessarily determined

3. Rios v. Davis (General Verdict) ( Determination of the issue must have been necessary to or supportive of the outcome of the first case (only occur with special verdicts when jury finds more than necessary for verdict); when either Π’s neg or ∆’s non-neg would have been sufficient for Π to have won on an earlier suit to win, no issue preclusion on either since neither was necessary to outcome (b/c party can not appeal losing issue if they won on the overall claim)

4. Special Verdict ( If there are alternative holdings in a special verdict, either of which could support the verdict individually, BOTH holdings will stand as if actually decided and necessary to the outcome for purposes of IP (fits policy since either, or both, are appealable)
5. Decide if the issue must have been decided in order to reach the first verdict and if it must have, then it is precluded (if this issue had been decided differently would it have changed the outcome)

6. Parties in first suit must be adverse to one another, not jointly liable to a 3rd party (Rios)

7. Alternative Holdings: When neither finding is necessary, but either would be sufficient, both are given preclusive effect

v. Must be Same Issue ( Same legal problem based on considerations of factual identity, legal standards, burden of proof imposed party to show change in fact or law
1. US v. Moser ( Change in law between suits, usually still precluded, Navy captain had “war time duty” during Suit #1, definition changed so would no longer include him but Suit #1 precludes it from being re-litigated (finality, not justice is goal – no change in fact so issue precluded even when law changed)
2. IRS v. Sunnen ( Possible exception – issue not precluded where there has been a major change in law or fact, here no prelusion because (1) each tax year counts as a different issue (t/f different facts) OR (2) law had substantially changed and t/f ∆ could not break law now because he won earlier – must be a BIG change in law
3. Same K, different parties – Party could argue K dependent on meeting of minds or course of perform.
vi. Must be Final, Valid, and On the Merits (look at required quality of judgment)
1. Final ( Final upon entry of the judgment regardless of the status of appeal

2. Valid ( Proper jurisdiction

3. On the Merits ( Any time there was the opportunity to be heard (but IP also has actually litigated requirement above that must be met)

a. Generally ( 12(b)(6), SJ, JML/RJML, Dismissed “on the merits’, end of trial will be on merits

b. Settlements ( Will not result in preclusion unless K’ed for because although on the merits, it won’t have been actually litigated, assume not precluded

c. Not “on the merits” if it is voluntary dismissal (the first time)
4. Hanover v. Anderson ( the preclusive effect of a consent judgment must be measured by the intent of the parties, it must be clear both parties have agreed to reserve an issue or claim and it must be precisely stated what issues or claims are being reserved

a. Reserved claim must be incorporated into the offer of judgment itself AND it must have been part of original complaint, settlements have claim and possibly issue preclusion
b. Π who accepts judgment that conforms to one of alternative prayers for relief may not seek additional damages from the same COA

c. Courts want to encourage settlements so generally they will look to parties intent

5. Default Judgment will be CP (b/c “on the merits” and opportunity to litigate) but not IP (b/c not “actually litigated”) UNLESS subsequent claim was not foreseeable at time of default (then neither CP not IP)

6. Housing Authority v. YMCA ( parties were called to settle dispute for same land that had already been settled by parties in privity with current parties 50 years earlier – default judgment earlier was preclusive as far as subsequent claims but not necessarily for subsequent issues
vii. Policy (Fairness of binding)

1. Appeal – if A can’t appeal, it would be unfair to enforce judgment without allowing re-litigation

2. Incentive – unfair to bind A if there was no incentive or disincentive to litigate in first suit

viii. Different Agencies (and Finality) ( Holmber v. State ( preclusion between different agencies

1. No preclusion where one board is independent of state (even if state comprises part of it) and other board is state run (b/c not same parties)

2. First suit will be final even if currently up on appeal

3. BUT… generally litigation conducted before one agency or official is binding on another agency or official of the same government (so long as representative of US had authority to represent its interest in a final adjudication)

4. If tribunal functions diverge then no preclusion (defeated where agencies represent different interests) but preclusion may still be allowed even if different standard (so long as they aren’t too different)

ix. Federal courts give claim and issue preclusive effect to federal administrative agencies if those agencies are acting in a judicial capacity

1. Federal agencies give claim and issue preclusion effect to other federal agencies if those agencies are acting in a judicial capacity and they have such similar functions that one agency can adequately represent the interests of the other

2. Courts just require judicial capacity, agencies have two elements
	Type of Decision
	Claim Precluded?
	Issue Precluded?

	Stipulations
	n/a
	No

	Entry of default
	No
	No

	Default
	Yes 
	No 

	Settlement
	Yes (unless reserved - Hanover)
	No (unless reserved – Hanover)

	SJ
	Yes
	Yes 

	JML
	Yes 
	Yes 

	Voluntary Dismissal
	2nd time around
	No 

	Failure to Prosecute
	Yes
	No

	12(b)(6)
	Yes
	Yes (???)


d. Persons Benefited and Persons Bound by Preclusion
i. Traditional Model ( A judgment was binding only on parties and privies with them, and a judgment could be invoked only by parties and their privies (had to be a party in suit #1 to be bound or to benefit)

ii. Decline of Mutuality Doctrine

1. New rule ( no mutuality required to benefit from IP, only to bound;  you can not be bound unless you were a party in suit #1, but you might be able to benefit even if you were not a party
2. IP no longer requires mutual estoppel or privity when used as a defense
3. First ask regular IP questions, then additional ask… is the party against whom the plea is asserted an original party (or in privity)?  Can the party seeking the benefit bind the other party?
iii. Bernhard v. Bank of America ( although ∆1 and ∆2 were not in privity with each other, ∆2 can still benefit where Π was the same as in suit #1 (where Π is same, he can be bound)

1. Π had “full and fair” opportunity to litigate

2. Allowing Π to litigate against different ∆s would give him two days in court

iv. Federal Adoption of Defensive Non-Mutual Issue Preclusion – where IP is used as a defense to a later claim; same Π (who lost once and will be barred now) different ∆

v. Blonder Tounge Labs v. Univ IL Foundations ( where Π has had one full and fair opportunity to litigate an issue and lost, the issue was precluded in subsequent suits (even if ∆ in those suits was not a party to original suit)

1. Court is more willing to let different ∆ to bind same Π then they are to allow different Π same ∆
2. Defensive IP promotes judicial economy giving incentives to all potential ∆s and uniformity
vi. Offensive Non-Mutual Preclusion ( Offensive IP normally happens when ∆ in a prior suit has lost and a new Π sues and tries to preclude issues in original suit

1. Judicial resources ( whether Π could have joined first suit or did Π had to bring action later

2. Fairness ( Incentive for ∆ to litigate 1st suit, prior inconsistent judgment, procedural advantage

3. Offensive non-mutual preclusion is not permitted against gov’t

vii. Parkland Hosier v. Shore ( Mutuality no longer applies to IP

1. Offensive non-mutual IP could be troublesome because it would encourage parties to wait but it is not barred entirely, okay when trial judge has determined that…

a. Were you waiting-in-the-wings?

b. ∆ had an incentive to vigorously litigate/defend (future suits foreseeable)

c. No procedural unfairness (forum #1 was fair to ∆)

d. No prior inconsistent decisions (if multiple Πs sue ∆ they have to have same result)

2. Here ∆ had incentive, full, and fair opportunity to litigate and Π wouldn’t have been able to join earlier suit (since it have been brought by government agency)

3. Preclusion can still work even it denies a jury trial (suit #1 had no jury, but suit #2 had a right to a jury, Beacon rule doesn’t apply where there are two separate cases and first was equity)
e. Intersystem Preclusion
i. Sources of Authority

1. Full Faith & Credit Clause (Art IV, §1) – Requires states to honor judgments from other states

2. Full Faith & Credit Statute (28 USC §1738) – Requires courts to provide the same preclusive effect as the rendering state court
3. Semtek – State court must give preclusive effect to prior case heard in federal court (maybe state if div)

ii. Directions of Intersystem Preclusion

1. State ( State = FF&C Clause, FF&C Statute (use rendering courts rules)

2. State ( Fed = FF&C Statute (use rendering courts rules)

3. Fed ( State = In diversity apply state rules of where it was heard, in fed Q apply fed preclusion rules
iii. Hart v. American Airlines – NY state court applies preclusive effect to TX fed court, allows preclusion b/c ∆ had full and fair opportunity to litigate in first court, courts would have applied same substantive law, no mutuality requirement (but first had to meet requirements for IP)
iv. Finley v. Keslin ( A state can enhance but not limit the preclusive effect of a prior state’s decision, essentially saying you think rendering court did such a good job you’re going to follow it regardless (but this is the exception, not the rule)
v. Thompson v. Thompson ( §1738 does not provide for a private cause of action to sue in federal court, statute tells fed courts how to handle decisions of other court but does not give person COA in fed court just because they think the state court did not correctly follow §1738 (§1983 is not a COA either, just a remedy)
vi. Parker v. Hoefer ( NY enforces judgment on a law it does not have

vii. Allen v Curry ( §1983 claims are not an exception to §1738 and t/f state decision on issues in criminal suit would have preclusive effect on later civil (§1983) suit ( fed issue precluded in state court
viii. Migra – prior state-court adjudication precluded Π from bringing a later suit in federal court even though the later action  was based on a constitutional issue that Π could have but failed to raise in state action

ix. Marrese v. American Academy – BUT when federal jurisdiction is exclusive, no CP
1. Fed court looks to what state would do and since state court can’t hear it, there won’t be any law about how to deal with exclusively federal issue

2. O’ Connor uses “prior jurisdictional competency” rule which prohibits preclusion of a claim beyond rendering court’s jurisdiction

x. Semtek v. Lockheed Martin – Recognizing court uses state court preclusion rules when rendering suit was a federal court in diversity (preclusive effect of substantive issues, doesn’t address procedural issues)
1. Not all judgments “on the merits” are entitled to preclusive effect, the court would also had to pass directly on the substance of the claim

2. If Rendering court is federal court in diversity recognizing court must look to rendering state’s preclusion rules, but dicta says –if first court is fed court based on federal question then rendering court rules are federal rules

VI) Post-Trial Correction of Errors 
a. Trial Court Motions Allowing Trial Court to Hear/Effect Case again
i. New Trials ( Per FRCP 59 a court may grant a MNT if the jury’s verdict is against the clear weight of evidence

1. Judges can grant new trial for reasons granted at common law if done within 10 days
2. You can grant a new trial for the same reasons under 60 as under 59 but 59 requires them to be within 10 days whereas 60 requires that they are all within  a reasonable amount of time and first three, within a year

ii. FRCP 50 ( RJML

iii. FRCP 60 (b) court can relieve a party from final order or proceding (doesn’t have to be within 10 days) (1-3 have a 1 year deadline, 4-6 have to be reasonable)
1. Mistake, inadvertence, surprise, or excusable neglect ( Have up to 1 year, a mistake of law is not a valid excuse and will not be excusable neglect

a. Generally a mistake of law will not be a valid excuse

b. Briones v. Riviera ( excusable neglect is understood to encompass situations in which the failure to comply with a filing deadline is attributable to negligence (negligence will rarely give you a new trial)
c. Factors to consider for excusable neglect

i. Danger of prejudice for opposing party

ii. Length of delay

iii. Reason for delay

iv. Whether party acted in good faith

d. Generally used after default judgment

2. Newly discoverable evidence (have up to 1 year)
a. Patrick v. Sedwick ( Must be evidence that existed at the time of the trial that was newly discovered since the trial (here it didn’t exist at trial and t/f no grounds for new trial)

b. Swift v. USAMEX ( New timing method showed faster reaction time, new trial allowed for evidence, court said facts always existed, just couldn’t measure it until now

c. New Evidence Standard

i. Will probably change the result on a new trial

ii. Discovered since trial

iii. Could not have discovered prior to trial with due diligence

iv. Material

v. Not merely cumulative or impeaching

3. Fraud, misrepresentation, or other misconduct of an adverse party (have up to 1 year)
a. Court used to only allow a new trial when the verdict was based on intrinsic evidence (Smith v. Great Lakes – extrinsic fraud is fraud that should have been discovered during trial)

b. Hazel-Glass ( A deliberately planned and carefully executed scheme to defraud not only the Patent office buy the circuit court of appeals is grounds for a new trial (even if extrinsic)
c. Peacock Records ( Perjury has permeated the fountains of justice and so isn’t considered

4. Judgment was void ( court lacked jurisdiction (reasonable time)
5. A prior judgment upon which the judgment was based was reversed (reasonable time)
6. Any other reason justifying relief from operation of the judgment (works for extraordinary circumstance) unclear whether this has to be done within a year or just reasonably
b. Appellate Review and Final Judgment Rule
i. 28 USC §1291 ( appellate courts can only review final decision (NOT final where damage TBD)

1. Liberty Mutual v. Wetzel ( S Ct dismisses saying MC didn’t have jurisdiction to hear appeal b/c not final when LC hadn’t yet addressed all relief sought

a. 54(b) – not applicable when a single claim with multiple forms of relief
b. 1292(a) – not applicable because it’s not an injunction

c. 1292(b) – not applicable b/c no controlling question of law (and no indication appeals court would have taken it under their discretion)
2. Jetco ( Overall never a complete final judgment (split between finding for ∆3, and then for ∆1 and ∆2) but court finds practical, not technical considerations are what counts as final
ii. Exceptions

1. §1292(a)(1) ( Injunctions

2. §1292(b) ( 
a. Controlling questions of law

b. Requiring a ruling on a question on which there is substantial disagreement

c. Immediate appeal will advance the litigation

3. 54(b) ( Allows appeal on one or more but fewer than all claims if court expressly says… no just reason for delay AND the court expressly direct entry of judgment

a. Defines claims as “could be decided independently of each other”

4. Not multiple forms of relief, but rather multiple claims

5. Sears Roebuck v. Mackey ( 54(b) provides a practical means of permitting an appeal to be taken from one or more final decision on individual claim without waiting for final decisions to be rendered on all the claims in one case

a. LC has lots of  discretion to certify the cases for appeal when some but less than all are ready

b. So long as can be heard separately then LC can choose to certify them as such

6. Cold Metal ( an appeal is appropriate under 54(b) even though a counterclaim arising out of ST/O has not yet been decided

iii. Collateral Order Doctrine

1. Cohen v. Beneficial ( 3 Requirements

a. Conclusively determine an issue, 
b. Resolve an important question independent of the merits, and 
c. Be effectively unreviewable on appeal from final judgment

2. Bond requirement, Contempt for failure to comply with court orders, and Immunity from suit would be subject to collateral order, whereas discovery orders & immunity from judgment are generally not
c. Standards of Appellate Review
i. 52 (a) – findings of fact, whether based on oral or documentary evidence, shall not be set aside unless clearly erroneous (due regard is given to trail court to judge credibility of witnesses)

1. Only applies to bench trials

ii. Can the appeals court review facts?
1. Corcoran v. City of Chicago ( court has power to set aside jury verdicts as against the weight of evidence, but should only do so when justice requires (if conflicting evidence then should grant new trial)
2. Pullman-Standard v. Swint ( Whether there was discrimination was a factual inquiry and so court should only review it for being clearly erroneous, regardless of whether facts are ultimate or subsidiary

a. Court of Appeals looked at facts de novo which was the incorrect legal standard, in fact they believed the trial court used the wrong legal standard so they should have said that based on de novo the court used the wrong 

b. Whether MC applied clearly erroneous standard is an issue of law for the S Ct to review de novo

c. Instead of looking at it themselves the appeals court should have given LC second shot

3. Inwood Labs v. Ives Labs ( You use “clearly erroneous” standard

4. Bose Corp ( Determination of actual malice is considered a legal matter, because it’s tied up with 1st amendment issues the appeals court can dig in and have a more comprehensive overview… not as far as denovo but they can second guess trial court
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Discovery:


Mandatory disclosure


Interrogatories


Depositions (experts, witnesses etc.)


Requests for Admissions





Ways a case may end before trial:


Voluntary dismissal: FRCP 41(a)


Failure to prosecute a claim: FRCP 41(b)


Default Entry and Judgment


Settlement


Summary Judgment (appealable only if judgment is final; partial summary judgment is also appealable if separate claim is severable from all other claims).





Jury Trial:


Instructions and verdicts (general v. special verdict)


JML (would rsbl jury have sufficient evidence to support verdict for non-movant?)


Jury Verdict





Trial without a jury:


Decision must be final and not an interlocutory decision


If appealing application of law, app. ct. applied de novo std of review


If appealing application of fact, app. ct applied “clearly erroneous” std of review


If requesting a new trial, app. ct. applies “abuse of discretion” std of review


If seeking relief from judgment, must meet one of six exceptions





Trial:


Right to a jury trial


Effect of previous judgment (issue v. claim preclusion)


Ascertaining applicable law











Judge did not abuse his discretion: JML stands on appeal





Judge abused his discretion and his decision is reversed on appeal:


Reinstate jury verdict


Grant new trial


Give JML (if trial judge denied it first time)








Trial court judge:


RJML (same standard as JML) & MNT (grant/deny and specify grounds)





Judge abused his discretion and his decision is reversed on appeal:


Reinstate jury verdict


Grant new trial


Give JML (if trial judge denied it first time)





Judge did not abuse his discretion: JML stands on appeal





JML granted





JML denied
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