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1. DISCOVERY

a. Introduction

i. Basic way in which facts are exchanged

ii. Two goals
1. Find out info you can use to make your case

2. Find out about the other side’s case

iii. Basic doctrine today: NO SURPRISES during trial
iv. Studies show that in many cases there is no discovery at all
v. Timeline of a case

1. Complaint

2. Pre-answer motions

3. Answer

4. CC

5. Response

6. Discovery—takes up the bulk of time
vi. In most fed cases of any significance, discovery takes up a lot of time because

1. Increasing tech capability

2. The legal regime in which we operate has moved everything from pleading stage to disc stage—modern idea of notice pleading—giving the other side an idea of what you’re going to talk about

3. Abuse by litigators:

a. Ds overwhelm Ps with discovery by

i. Not complying

ii. Overwhelming ea other with TMI to digest

b. Ps use it as a blackmail tactic

vii. Judges like to decide cases, not referee fights; judges don’t like to deal with disc fights
b. Overview of the Discovery Devices

i. Required Initial Disclosures—Rule 26(a)(1)
1. Must discl info “that the disclosing party may use to support its claims or defenses.”
a. (A) Indivs likely to have discoverable info that the disclosing party will use to support its claims/defense (but not solely for impeachment)
b. (B) Docs that the party may use to support claims/def
c. (C) Computation of any category of dmgs AND docs relied on for the computation
d. (D) Insurance—read the rule carefully
e. (E) Categories of proceedings exempt from initial disclosure reqs—read the rule carefully
2. A lot of times Ps claim punitive damages b/c it gives them a way to get access to D’s financial records

ii. Depositions—Rules 30 and 31
1. Witness is placed under oath and responds to questions.
2. Anyone w/ discoverable info can be deposed

3. Coaching the witness: Ex: “if you know, if you remember”

a. Not allowed under Rule 30(d); make objections without suggesting an answer to the witness

b. Instructions not to answer—Rule 30

c. You may not instruct someone not to answer unless you’re protecting a privilege

d. Tip: Wait until you’ve got 3 clear examples on the record of the opposing lawyer instructing the witness

4. Deposition Upon Oral Exam—Rule 30
a. Notice (30(b))—Pty taking depo must give reas notice to every party to the action—must state the means of recording depo in the notice
b. Depo must be conducted before an officer appointed or desidnated und Rule 28.

c. Corporations

i. When a pty seeks info from a corp or other org, party can name the org as the deponent and describe the matters on which depo is sought.  Org must then ID the appropriate person to be deposed—Rule 30(b)(6).

d. Objections (30(c))—all shall be noted by officer upon record of depo.

i. Lawyer defending a deposition has two options

1. Object with reference to some known rule

2. Claim a privilege and instruct witness not to answer

e. Schedule and duration—30(d)
i. No more than 10 depos

ii. One day, 7 hours

iii. Ct must allow add’l time if nec

f. Review by witnesses—30(e)
i. Deponent can request 30 days to review; officer will certify that review was had

g. Certification and delivery by officer—30(f)
h. Failure to attend or to serve subpoena—30(g)

i. Failure to attend: Pay reas expenses/atty’s fees

ii. Failure to subpoena: reas expenses & atty’s fees—but read rule closely—lot’s of “if”s
5. Deposition Upon Written Questions—Rule 31
a. (a) Serving questions; notice
i. When leave is req’d—same as oral (Rule 30)

ii. Must serve Qs on every other party w/ name and address of deponent and name, title, addy of officer

iii. Orgs—same as Rule 30

iv. W/in 14 days after notice and written Qs served, a party may cross-serve Qs on all other pties.

b. (b) Officer to take responses and prepare record

c. (c) Notice of Filing

6. Use of Depositions in Court Proceedings—Rule 32
a. Any party

i. Contradicting or impeaching testimony of deponent as a witness, or any other purp allowed by FREvid.
ii. Witness is dead

iii. Witness at 100+ miles from trial or hearing, is out of US (unless pty offering deposition told them to leave

iv. Witness unable to testify b/c of age, illness, infirmity, imprisonmt

v. Unable to get attendance by subpoena

vi. Exceptional circs

b. Adverse party

i. Org testimony—for any purp
iii. Interrogatories—Rule 33
1. Written questions requiring written responses—answers and objections due in 30 days
2. Can relate to matters that can be inquired into und 26(b)(1)

a. Can involve opinion or contention that relates to fact OR

b. The application of law to fact, but see 33(c)
3. No more than 25 to be answered by the pty served (limit can be modif by stipulation or court order)

4. Admissible as evidence—hearsay, but come in under an exception that a statement of a party may come in

5. If the lawyer knows the answer but client doesn’t ( contention interrogs

a. What if you said, state whether you admit that violation of a statute constitutes negligence per se in this JD?

6. Option to produce business records—33(d)

a. When burden on pty requesting info would be same as on pty providing it, providing party can specify relevant records and allow asking party to examine them.
7. Disting from Depositions
a. For Depos, deponents answer based on knowledge at the time of the depo.  For interrogs, must provide facts that are reas available to them, even if this means reviewing files of docs.
8. Good way to get objective info such as names, dates, and lists of docs

9. Problem with interrogatories: LAWYERS DRAFT THEM

a. Doesn’t mean you shouldn’t use them, but you shouldn’t expect to get much out of them

iv. Production of Documents and Things—Rule 34
1. A party may require any other party to produce documents or things.  Any papers, photos, or objects relevant to the subject matter of the case may be obtained from any party (but if documents in the possession of a non-party are desired, a subpoena must be used) but not from a non-party.

2. Answers/objections w/in 30 days

3. Must specify reasons for objection  
4. Note how broad the rule is—can apply to inspection of land, can get D to turn over offending widgets in a patent infringement case, etc.
v. Physical and Mental Exams—Rule 35
1. When the health, physical, or mental condition of a party is in controversy, the ct may order exam by a “suitably licensed or certified examiner.”
2. Note that unlike other devices, Rule 35 req’s a court order.
3. Order is appropriate only where:
a. Movant shows “good cause”
b. AND the mental or physical condition is “in controversy”
c. Also, movant must notify person to be examined and all parties to the action
d. Schlagenhauf v. Holder: Requires an affirmative showing by the movant that each condition as to which the exam is sought is really and genuinely in controversy and that good cause exists for ordering ea particular exam.
4. Examiner’s Report
a. Party invoking exam must provide report of expert’s findings, plus prior findings on the condition
5. Hypo:  Collision b/t tractor trailer and bus.  P wants phys and ment exams of bus driver based on a brief and affid saying that driver saw red lights 15 secs before acid.  Ps request internal medicine, neur, psych, eye exam.
6. Checklist: Rule 35 requires that we prove:

a. That the condition is in controversy (relevant and material—connection b/t the issues in the case)

i. Eye exam—in controversy b/c he said he saw a red light

ii. Internal medicine—

iii. Neurology--?

iv. Psych—not in controversy

b. Order may be made only on motion for good cause shown

c. Good cause

i. Importance

ii. Impact on other party

1. Invasion of privacy

2. Hardship

iii. Eye exam—not much burden

iv. Internal med—somewhat invasive

v. Neur—major burden

vi. Psych—major burden and extremely invasive of privacy

d. Can’t impose these things on non-parties

i. Employees of corps are not parties for this purpose
vi. Requests for Admission—Rule 36
1. Written request for the admission, for purp of the pending action only, of the truth of any matters w/in the scope of Rule 26(b)(1) that relate to statements or opinions of fact or the application of law to fact, incl the genuineness of any documents described in the request.

2. Deemed admitted unless objected to w/in 30 days

3. Used to determine what issues are and are not in dispute; admissions obtained under Rule 36 conclusively establish the matter admitted
4. Note that party may not give lack of info as a reas for failure to admit or deny unless party has made reas inquiry

5. Important things to remember

a. If you fail to object or to answer, they’re deemed admitted

b. They’re binding on parties at trial; not just admissible like interrogs

c. Unlike issues that are concl in lit, RFAs are binding ONLY in the litigation for which they were secured—to encourage cooperation
vii. Subpoena—Rule 45

1. (a) Form; Issuance
a. Req’d for

i. Attendance at trial or hearing

ii. Attendance at a deposition

iii. For production and inspection, if separate from a subpoena commanding a person’s attendance

2. (b) Service

a. Who: a person who is NOT A PARTY, 18+

b. Deliver a copy to the person named in subp; if attendance is commanded, must also tender fees for one day’s attendance and the mileage allowed by law

3. (c) Protection of persons subject to subpoenas

a. Pty or atty responsible for the issuance and svc of s subp shall take reasonable steps to avoid imposing undue burden or expense on a person subj to that subp

b. If not, ct may impose sanctions (incl, but not limited to, lost earnings and a reas atty’s fee)

c. 14 days to object

i. If pty objects, then issuing pty cannot inspect or copy designated mats except by ct order

4. (d) Duties in responding to subp

a. Provide docs as they are kept in the usu course of business or organize and label to correspond w/ the categories in the demand

b. If info w/held due to priv, must state so expressly and describe nature of docs

5. (e) Contempt

6. What if you send notice of a deposition to a 3rd party and fail to get a subpoena and the 3rd party doesn’t show up?

a. The party serving the subpoena gets sanctioned

b. Every time you depose a non-party witness, ISSUE A SUBPOENA
c. Scope of Discovery—Rule 26(b)(1)
i. Documents means any piece of info in any form
ii. Basic rule is Rule 26 (amended in 2000)

1. Any matter not privileged

2. That is relevant to the claim or defense of any party

3. Relevant info need not be admissible at trial if disc appears reas calculated to lead to the disc of admissible evidence

a. Example: hearsay evidence

i. Basic rule is that hearsay is inadmiss in court

ii. But in a deposition, it is b/c it could lead you to depose the person quoted and get admiss evid

4. EXCEPTION: for good cause, the court may order the subject matter

5. If they don’t want to respond, they submit an objection and you move for an order to compel
iii. Anderson v. Hale (ND Ill. 2001) p. 407

1. Hale objected to production demands made on MT bar to turn over all mats related to Hale’s application to the bar.  Anderson argued that the bar may have uncovered info regarding Hale’s char and fitness that would help Anderson’s case.  Hale said info was irrelevant, had already been produced, and was harassment.
2. Holding: Court applied the old Rule 26(b)(1) instead of the new one.  Said that the request was ok b/c it was relevant.  Bar’s investigation may have produced info about Hale’s communications with gunman—prove conspiracy.  Subpoenaed info went beyond what Anderson might already have.

3. Rule: Info is discoverable if it is relevant to proving part of P’s complaint, may lead to the discovery of admissible evid, may reveal evid not already provided, and is neither requested in bad faith nor is prejudicial to D.  Discovery is broad.
4. Note: Evidence about other similar acts in the past is not allowed b/c it will prejudice the jury so much that the disadvantages outweigh benefits, BUT you could use that info as something to impune his credibility and impeach him (if he says I’m not racist, then you have proof that he is)
iv. Reasons to object to request for bar investigation files

1. Privileged info (education records, psych records)

2. Maybe fear of public disclosure of embarrassing info

v. If you’re Hale’s lawyers, how do you make sure that the stuff you’re giving them is relevant, but the stuff you’re not giving them is not?

1. Judge can conduct an in camera review
2. You or judge can redact info (cross things out w/ black marker)

vi. Protective order—26(c) – what a judge might do (not exclusive)
1. You have to negotiate with the other side before you get a protective order or make a motion to compel disc.

2. Court may act sua sponte after reasonable notice or upon a 26(c) motion
vii. Anderson v. Hale (ND Ill. 2001)

1. Hale argued that under amended Rule 26(b)(1),, it was improper for Anderson to subpoena state bars for investigative files on Hale.

2. Rule: Info is discoverable if it is in some way (even indirectly) related to P’s claims/defenses or if it could be used to impeach.
3. Rationale: b/c subpoenaed persons would be unfamiliar w/ claims and defenses, wholesale discl is nec.

viii. Limiting Discovery—Rule 26(b)(2)
1. Court may limit discovery if it determines that

a. The disc sought is unreas cumulative or duplicative

b. The party seeking production has had ample opp throughout process to get info

c. Cost of reviewing docs outweighs value of the case itself
2. Most objections occur under this rule

3. We don’t generally allow disclosure of financial info bc of privacy concerns
ix. Discovery of Electronic Data (p411)

1. “Data compilations” has been interpreted to incl mat in electr form

2. 7-factor test for discovery cost shifting p412
d. Privileges

i. The law that governs the substantive law of the case shall be the law that governs priv (If it’s a federal case, then privilege shall be governed by federal common law)

ii. Categories: communications b/t (absolute)
1. Atty and client
2. Doctor & patient

3. Priest & parishioner

4. Husband & wife
5. Accountant

6. Therapist

7. Govt

8. Executive

9. Atty work product

iii. Note that it is the communication itself, not the underlying facts, that is privileged.
iv. Privileges are narrowly construed and waived upon disclosure to 3d parties

v. Attorney-Client Privilege: 
1. Purpose: Facilitates better representation by the atty b/c client will be more forthcoming w/ info
2. Atty-client priv is ABSOLUTE
3. The privilege applies only if:
a. The asserted holder of the privilege is, or sought to become, a client;
i. How are you a client?
ii. Applies to corps as well as indivs
1. In the organizational context, remember 2 things

a. It’s the org’s privilege—they have the right to assert it or waive it

i. So if an employee talks to a lawyer, that is privileged, but the employer can waive it

2. The priv is one that pertains to the communication, not to the facts or info in the communications

b. The person to whom the communication was made
i. Is a member of the bar of a court, or his subordinate and
ii. In connection with this communication is acting as a lawyer;
1. General counsel of an org may be acting as a lawyer
2. If acting as mgr, no protection
c. The communication relates to a fact of which atty was informed
i. By his client

ii. W/o the presence of strangers

iii. For the purpose of securing primarily either
1. An opinion on law
2. OR legals svcs
3. OR assistance in some legal proceed,

iv. AND NOT for the purpose of committing a crime or tort; and
d. The privilege has been
i. Claimed, and
ii. Not waived, by the client
vi. Attorney Work Product Privilege (Qualified)
1. Hickman v. Taylor (SCT 1947)

a. Wrongful death suit.  Tugboat sank and 9 crew members drowned.  4 claims were settled out of court, but 5th one is here.  Public hearing was held where 4 surivors were examined; findings made available to all parties.  P submitted interr asking for written and oral statements made re the sinking.  D refused to summarize or set forth material and responded by saying that it was protected by atty-client privilege.  Lower ct. said it wasn’t priv and ordered D (or atty???) to be imprisoned.
b. Holding:  Info NOT protected by ACP.  Communications b/t 3rd parties and lawyers are not priv; must come from client.  HOWEVER, the info is not disclosable in this case b/c names of witnesses were readily available to Ps

c. Rule:  Material obtained by counsel in prep for litigation is the work prod of the lawyer, and while such material is not protected by ACP, it is not discoverable on mere demand w/o showing of necessity or justification.

d. Rationale

i. Lawyer needs privacy and confidentiality to prepare a case.  Lawyers reluctant to write down things if they fear it could be disclosed.

ii. Lawyer could end up on witness stand- want to avoid that.
iii. Unfairness of letting party ride other party’s coattails and take advantage of other side’s work
e. Note: D didn’t appeal immed b/ you can appeal only a final order in federal ct, not discovery.

f. Note fact that interrogs not appropriate when what they want are docs (Since lawyer’s not a party, prop request would be a Rule 45 subpoena duces tecum)

2. Rule 26(b)(3) now address WPP

a. Privilege applies to:

i. “documents and tangible things otherwise discoverable under subdivision (b)(1) of this rule and prepared in anticipation of litigation or for trial”

ii. “the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation”

b. Seems more narrow than Hickman
3. It doesn’t matter that the investigator is not a lawyer!!!  Doesn’t just apply to lawyer’s work!!!
4. Just because someone prepares something before litigation doesn’t mean it’s prepared in anticipation of litigation

5. Exception: Ordinary Course of Business

6. Overcoming the Privilege

a. If the info can’t be found somewhere else, the opposing party can get that info

b. 26(b)(3)—If:

i. “the party seeking discovery has substantial need of the materials in the preparation of the party's case”

ii. “the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means”

iii. Exception:

1. When ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.
2. Why shouldn’t this be disclosed?

a. Not facts, so other side’s need is not substantial

b. This is your game plan
7. Hypo: You’ve done a database of all docs, listing every document, organized according to your theory of the case.  Is this discoverable?
a. Break down the rule: Was it prepared in anticipation of trial?  Yes, the database itself was.
i. Other side’s argument?  It would be too burdensome for them; they have no other way to get these docs.

ii. Your response: The database clearly shows our strategy for the case.
8. Holmgren v. State Farm Mut. Ins. Co. (9th Cir 1992) p434

a. P’s car was struck by a drunk driver insured by State Farm.  There was a small claim for damages, expenses, and lost wages.  Holmgren settled with drunk driver, but didn’t give up her right to sue State Farm.  Sued State Farm ( Jury verdict for P – about $150k.  Ins. Co. appealed.  Objected that they were compelled to produce notes related to size of claim; said it was work product prepared in anticipation of trial.  They say it should be withheld b/c it’s opinion work—involves mental impressions about what the case is worth.  Handwritten memos drafted by SF adjuster that contained ranges for P’s claims; range was from 78k to 145k.  But Holmgren makes claim that SF acted in bad faith by not giving Holmgren the amt that was proper compensation.
b. Holding: This is work product, BUT b/c bad faith (i.e. mental impressions of adjuster) is at issue, and P is unable to obtain this info by any other means, it is discoverable.  There’s a diff b/t protecting mental impressions that have nothing to do with the claim being made and protecting those that are the subject of the dispute.

c. Rule: Where the mental impressions sought to be protected are directly at issue in the suit and need is compelling, WPP does not apply
d. Re Sanctions:  Dist Ct set it at 200/hr for atty expenses.  This ct says it has to be a reas amt; They use their discretion; award P an additional $5000.

i. Two purposes

1. Deterrence

2. Compensatory—time spent by P’s lawyers to produce proof to corroborate shaky admissions

e. Experts—Rule 26
i. Basics

1. At least 90 days before trial, ea party must ID all experts who may testify at trial.  Rule 26(a)(2)
a. This disclosure must be accompanied by a written report prepared and signed by the expert.  26(a)(2)(B)
b. Exhibits to be used by expert

c. Qualifications of expert

d. Compensation to be paid to expert

i. Could show that they are paid to come up with a specific opinion

ii. Huge potential source of bias

e. Other cases the expert has worked on

i. If an expert’s entire living is testifying at trials, then that’s a way of attacking expert’s other cases—look for inconsistency
2. Once the report has been turned over, the expert can be deposed. 26(b)(4)(a)
3. Failure to prod the req’d report can result in the ct prohibiting expert from testifying.

4. Report must incl “the data or other info considered by the witness in forming the opinions.” 26(a)(2)(B)
5. You cannot win a malpractice case w/o an expert
6. Qual by education or experience: May be a car mechanic with no education beyond high school who has worked on cars for 30 yrs
ii. Testimony from Non-testifying Experts—Rule 26(b)(4)
1. Basics
a. Those who will testify: you have an automatic right to disclosure

b. Those who will NOT: only upon a showing of exceptional circumstances under which it is impractical for party seeking disc to obtain equivalent by other means.

c. Ct has the power to require that the party seeking discovery pay the expert

2. Ager v. Stormont Hosp. & Training Sch. For Nurses (10th Cir 1980) p439

a. Father brought suit on behalf of his daughter for severe birth defects brought on by negligent delivery.  The Doctor submitted interrogs requesting names of all experts contacted re lawsuit.  Father’s atty refused to provide names of experts who were not expected to testify at trial.  ( Civil contempt order; atty placed in custody.  Appeal
b. Issue: Whether a party may routinely discover the names of retained or specially employed consultative non-witness experts, pursuant to the FRCP 26b4B, absent a showing of exceptional circumstances justifying disclosure
c. Holding:  Expert is either #2 or #3 below.  Case must be remanded for a determination of whether the nonwitness experts agst whom discov is sought were informally consulted or specially employed.  Contempt order vacated.
d. Rule: ID of an expert who is retained in anticipation of litigation but not expected to testify as a witness at trial is not discoverable absent a showing of exceptional circs.

e. Court Talks about diff categories of experts
1. Experts to testify

a. Anything they say in order to prepare your side for trial

2. Facts or opinions will be used at trial but will not testify

a. ID can be discl only upon showing of exceptional circumstances

3. Experts informally consulted in prep for trial but not retained

a. No discovery

4. Experts whose info was not acquired in prep for trial

a. Regular employees who might be experts in the field (i.e. engineer at a pulp mill)

b. Not incl in 26b4

c. Facts and opinions freely discoverable

d. Lay witnesses

e. They are not hired guns, but regular witnesses

5. 3 and 4 are in Advisory Committee notes
ii. Court listed 4 factors for determining whether someone is retained (p. 443 bottom)
1. Manner in which the consultation was initiated

2. Nature, type and extent of info or material provided to, or determined by, the expert in connection with his review

3. Duration and intensity of the consultative relationship

4. Terms of the consultation, if any (e.g. payment, confidentiality of test data or opinions

5. Additional factors bearing on this determination, if relevant
f. Note: The other side was willing to pay the expert, but he gave the wrong (undesired) opinion—his opinion is not for hire
3. Why don’t we allow discl of info from experts who will not testify at trial?
a. Substantial disclosure of other side’s strategy
b. Work product
c. We don’t want rules that force lawyers to jump through hoops to keep your expert in the informal category
4. Even w/ respect to ppl specially retained, names not disclosed absent exceptional circumstances—not routine disclosure
5. You need to know the rule established in your forum
iii. Differentiate b/t experts and lay witnesses
1. A lay witness may offer no opinions except those rationally based on the perception of the witness and helpful to a clear understanding of his testimony or a fact at issue in the case

2. Ex: Someone sees a car accident and says I think the car was speeding

3. That’s acceptable, as opposed to I saw the bldg fall and I’m sure it’s b/c the steel columns were too weak
f. Managing a District Court Caseload: Timing and Pretrial Disclosures, Conferences, and Orders

i. Timing

1. Rule 26(f) req’s that all parties or their counsel confer “as soon as practicable and in any event at least 21 days b/f a scheduling conf is held or a sched order is due under Rule 16(b)
a. Rule 16(b): sched order no later than 90 days after D’s appearance and 120 days aft svc of complaint.

b. Purposes

i. Discuss nature & basis of claims & defenses and the possibilities for a prompt settlement or resolution of the case

ii. Make or arrange for the disclosures req’d by Rule 26(a)(1)
iii. Develop a proposed discovery plan
2. No formal discovery can commence until after this conf has occurred.
3. Could be as late as 99 days after svc
ii. Pretrial Disclosures

1. Mandatory initial disclosures under 26(a)(3) due no later than 30 days b/f trial.  Other side has 14 days to raise objections re admissibility of depos, docs, or exhibits
iii. Pretrial Conferences & Orders

1. Basics
a. First pretrial conf due at least 21 days before a scheduling conf.  Rule 26(f)—see Timing section above
b. Then scheduling conf or just sched order

c. Then final pretrial conf
d. Note that a judge is a participant in a conference, so action taken at a conf will be reflected in a court order that “shall control the subsequent course of the action unless modified by a subsequent order.”  Rule 16(e)
e. Emphasis on case mgmt; express objective is facilitating settlement
f. Can insulate judge from compromising objectivity by appointing magistrate if both parties agree.
2. Scheduling order: blueprint for pretrial and litigation

a. Rule 16(b) req’s a scheduling order
b. Order must establish time limits for joinder or add’l claims and parties, amendment of pleadings, motions (incl those challenging j/d, venue, of sufficiency of pleadings), and discovery.
3. Final Pretrial Conference—Rule 16(d)

a. “As close to the time of trial as reas und the circs”
b. Final pretrial conference order—blueprint for trial

i. Order will contain

1. Each party’s assertion of every factual and legal contention to be raised at trial

2. Every witness she will call

3. Every piece of evid she will seek to introduce

c. Stipulations made in FPCO are binding

d. FPCO supersedes the parties’ pleadings

e. Order shall be modified only to prevent manifest injustice
g. Sanctions

i. Rule 37

1. Motion for Order Compelling Disclosure or Discovery (37(a))

a. Prior to motion to compel, party must first confer/attempt to confer in good faith w/other party (37(a)(2)(A))

b. If motion granted, court shall require other party to pay moving party’s reasonable expenses (37(a)(4)(A))

c. If motion denied, court shall require moving party to pay other party’s reasonable expenses UNLESS court finds making of motion was substantially justified or other circs make unjust (37(a)(4)(B))

2. Failure to Comply with Order (37(b))

a. Courts extremely reluctant to dismiss suit under 37(b)(2)(C) b/c of attorney misconduct.
3. Failure to Disclose/False or Misleading Disclosure/Refusal to Admit (37(c))

a. If party fails to disclose info required by 26(a) or (e)(1) or to amend prior response to discovery required by 26(e)(2), then party is NOT permitted to use as evidence at trial any witness or info not disclosed, EXCEPT:

b. Party has substantial justification

c. OR failure is harmless

ii. WA State Physicians Ins. Exchange & Ass’n v. Fisons Corp. (Wash 1993) p456
1. Girl was given drug manufactured by Fisons that caused seizures; family sued WSPIEA and Fisons.  WSPIEA cross-claimed agst Fisons for contrib.  WSPIEA and family settled.  More than a year after settlement, an anonymous letter was mailed that indicated that Fisons had been aware of the drug’s toxicity since 1981.
2. Court ordered Fisons to turn over all docs requested that related to the drug.  Among the 10,000 docs was a memo describing dramatic increase in seizure and recommendation to stop marketing the drug.  Also evidence that Fisons continued to mkt.  Court ordered case recaptioned as WSPIEA v. Fisons.
3. TC awarded dmgs but denied sanctions for failure to turn over smoking gun docs.  Appeal.
4. Holding: Fisons failed to comply w/ 26(g) and acted evasively, dishonestly, and w/ intent to mislead.  Although Fisons’s atty said they were just zealously defending their client, they neglected their duty as officers of the ct.  Sanctions are warranted, but more facts needed as to what they should be and agst whom.  Rev’d and remanded.
5. Real standard: abuse of discretion—an order is manifestly unreasonable or based on untenable grounds; ruling based on erroneous view of the law is abuse of discretion

6. Rule: You have an oblig to prod all the docs as soon as you have a request under Rule 26.  Unless you move for a protective order, it’s not an excuse to say that you’re just disclosing the docs that you agreed to prod.  When you sign a discovery response, you certify that you’ve read the response and, after reas inquiry, believe that it is consistent w/ the discovery rules.
7. Why did they apply 26 and not 37?

a. 26g is more targeted and more specific to this kind of abuse

8. Objective standard—whether a reas party would have
9. What are D’s explanations for not disclosing these docs?

a. Said that they did provide the docs that were contained in the drug files

b. Says they tried to produce all the docs that they were ordered (and agreed) to prod.  They had objected to production of some.

i. Ct says that you have an oblig to prod all the docs as soon as you have a request under Rule 26.  Unless you move for a protective order, it’s not an excuse to say that you’re just disclosing the docs that you agreed to prod.

c. Objected to disc saying it was too broad; said requests made weren’t specific enough—blaming it on P’s failure to move to compel

i. Ct. no request could be specific enough to get smoking gun docs b/c P had no reason to know of those docs

d. This is part of the adversary process

i. Ct. says there’s a diff b/t good lawyering and discovery dodging
10. Discovery master—indep lawyer appted to consider discover issues
iii. Holmgren v. State Farm

1. See facts above.  State Farm poorly handled request for admissions.  Gave unqualified denials and shaky, evasive answers.
2. Holding: State Farm did not properly respond to requests by answering them w/ qualifications; rather, they gave inappropriate answers and raised frivolous issues on appeal.  Dist Ct’s was right in sanctioning SF.  Remanded for recalculation of the Rule 37(c) award
3. Dist Ct set it at 200/hr for atty expenses
4. This ct says it has to be a reas amt
a. They use their discretion; award P an additional $5000
b. Two purposes
i. Deterrence
ii. Compensatory—time spent by P’s lawyers to produce proof to corroborate shaky admissions
5. Question: If something is so obvious that it’s really easy to prove, less or more of a penalty?
a. Easier it is to prove, less compensation
h. Ethics in Discovery
i. Kodak v. Berkey

1. So they ask for reports, but no long list

2. What about after magistrate says produce them?

a. Shouldn’t def of report be the same both times?

3. So if you were Fortenberry sitting next to Perkins in the deposition and you knew he was lying, what should you do?

a. You are obligated to report this

b. It’s the most frequently violated rule
4. Lessons

a. Always overproduce discovery requests

b. As soon as find out about violation, have ethical obligation to report the violation.

c. If you made a mistake, admit it, fix it, move on.
2. Adjudication with and without Trial or Jury

a. Things to think about

i. Jury system is expensive and an inefficient use of time and money

1. A judge trial is much quicker

ii. Juries incompetent to decide many issues and cases

1. Ex: anti-trust cases with complicated facts and legal theory

iii. Demonstrably unfair in most cases

1. Frequently biased (race, gender, ethnicity, religion, etc.)—they reflect society
iv. So why do we want juries?

1. Judge can be incompetent in a lot of ways

2. Check on the power of federal judiciary b/c fed. Judges are appointed to life terms

v. Big issues

1. How do you decide whether you have a right to a jury trial with respect to newly created claims (causes that didn’t exist in 1791)?

2. What happens when you have mixed issues of law and equity in the same case?

vi. Basic rules

1. We now strike ppl who are familiar w/ facts

2. We prohibit jurors from going out to find out about the case

b. Three basic functions of a jury

i. To find the facts of the case

ii. To apply those facts to the relevant legal standard based on instructions from the judge (ex: was D negligent)

iii. To present the results as a verdict for one side
c. Trial by Jury: The Seventh Amendment
i. Note that under Rule 38, a party must demand a jury “not later than 10 days after the svc of the last pleading directed to such issue.
ii. Also note that states might not guarantee the right to a jury trial.
iii. The Seventh Amendment
1. In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any court of the United States, than according to the rules of the common law.
2. 7A is unusual in that it is historically referenced—right is preserved as it existed at common law.  Ask: Would you have a right to a jury 1791 in England?
a. Basic answer to that question is distinction b/t law and equity cases
i. Courts of law
ii. Courts of equity—offshoot of monarch’s right to justice in an indiv case—eventually delegated to chancellor—eventually delegated to judges in equity courts
1. Examples of equity: Specific performance of a K; breach of fiduciary duty; recover $ under mortgage
iii. Distinction—courts of law provided a jury trial, but courts of equity did not
1. You could only get access to equity courts if remedies at law (damages) were inadequate
3. Note: We’re talking about Article III courts
iv. 1938 Merger of law and equity in US w/ adoption of FRCP leaves two big issues:

1. What happens when you have new causes of action created by Cong that didn’t exist in 1791?

a. With respect to new actions

i. Whether there’s a right to jury trial at all

ii. To what extent is Cong. able to assign juries to causes of action?
2. What happens when you’ve got mixed issues in one case?

v. The Balancing Test:  SC applies a balancing test to determine impact on Art. III courts
1. Chauffers Local, 391 v. Terry (SCT 1990) p479

a. Employees/union members sued both their employer, McLean, and the Union.  McLean violated collective bargaining agmt by laying off/reorganizing.  Union violated its duty of fair representation under the Taft-Hartley Act.  Act was an amendment to NLRA that gave union members right to sue given to union members.  Union members want a jury; union is opposing jury.  D.C. denies motion to strike jury; 4th Circuit affirms.  SCT affirms.
b. NOTE: If one party wants a jury trial, it doesn’t matter what the other side wants
c. Plurality opinion
d. Rule:  Suits at common law confer right to jury trial
i. Suits at common law are those that ascertain legal rights
1. Marshall’s two-part test for determining whether an action will resolve legal rights

a. Historical analysis: Is this analogous to a common law action or an equity action?  (If common law, then right to jury trial)
b. Nature of relief sought: Examine whether remedy is legal or equitable in nature—more important
e. Marshall:
i. Relevant analogy is the breach of fiduciary duty, which was an action in equity
ii. But the more important factor is the nature of the remedy for the cause of action
iii. In this case, the remedy is monetary damages—back pay
1. How do we know that that’s legal?

2. Distinguishes from Title VII, which is like restitution:

a. Back pay paid by an employer for the purposes of Title VII was an equitable remedy b/c it was in the form of restitution—disgorgement of unlawfully retained profits
b. This is not like Title VII b/c the employer didn’t unlawfully keep the profits; the union did not represent employees properly, and that’s why they’re in court

f. Plurality/Dissent
i. Brennan: He’d do away with the historical analogy altogether and consider only the nature of the remedy; this is not getting rid of the history completely b/c courts will have to look to historical remedies.
ii. Stevens: Marshall is making things too difficult; this case resembles malpractice, which is an action at law, so Ps are entitled to a jury
iii. Kennedy, O’Connor, and Scalia dissenting: It’s important to adhere to the historical test b/c in order to preserve a right, you have to look to history to identify it.
1. The fiduciary analog is right, and this should be sufficient
g. NOTE: 5 justices would award a jury any time Marshall’s test is satisfied
vi. Clean-up Doctrine

1. Damages are equitable when combined with injunctive relief; in 1791, the only place you could get both damages and injunction is equity

vii. Assessment of Damages: Tull v. U.S.

1. Assessment of civil penalties (dmgs allowed by statute creating cause of action) does not involve the substance of a common-law right to trial by jury.

2. Leaves unanswered question of whether 7A requires that the jury determine other types of remedies, such as compensatory or punitive dmgs.

viii. Trial Phase

1. Once you’re in a jury trial, you have to decide which issues go to judge and which go to jury

2. Judge decides purely legal issues

3. Jury applies the law to the facts

4. Markman case (Note 7, p. 493) – whether interp of patent was for judge or jury
a. Look at historical practice

b. If no historical practice on point, then

i. Look for historical analogy

ii. Look to relative competence of judge and jury as to how you decide the case

5. Most commonly comes up in breach of K cases

ix. Mixed Cases of Law and Equity
1. Problem arises directly from the merger of law and equity

2. Beacon Theatres v. Westover (SCT 1958)

a. There is a right to a jury trial on the legal claim, and the legal claim should be tried first

i. Issue of preclusion—if equity were tried first, judgment would be binding and no jury trial for issues already decided in the equity proceeding.
ii. If you do the legal issues first, plus all overlapping issues, jury will det liability; Then when you get to equitable issues, liability has already been found
3. Dairy Queen v. Wood (SCT 1962)

a. K b/t P/DQ and franchisee Wood giving franchisee right to use trademark of DQ w/in a geo area in exchange for certain payments.  DQ says Wood breached K.  DQ wants:

i. Injunction to stop use of trademarks

ii. Acctg to determine $ owed by D (only heard in equity)—damages in that amount

iii. Injunction pending acctg preventing D from using trademark

b. D demanded jury trial.  DC granted motion to strike trial.  Ct. App. rejected mandamus.  SCT accepted mandamus

c. SCT:

i. B/c availability of declaratory judgment didn’t exist in 1791, they look to see what sort of remedy would have been involved

ii. There is a right to a jury trial on legal issues even if the equitable claims predominate or the legal issues are “incidental” to the equitable ones.
x. Declaratory judgment = equity!!!

xi. Juries in Non-Article III Courts
1. Non-AIII courts:
a. Federal agencies (admin courts like NLRB)
b. Art. I courts (local cts of DC, Bankruptcy)
c. State cts (see below)
2. Jury is req’d for the adjudication of “private rights,” but not for “new statutory ‘public rights.’”  Atlas Roofing.
a. Ex: Bankruptcy—yes
b. OSHRC—no
xii. State Courts p499
1. Jury req’d where provided by fed statute and jury is “part and parcel” of the remedy afforded.
d. Selection and Size of the Jury

i. Source of jury pool: voter registration lists, lists of licensed drivers, taxpayers, or welfare recipients
ii. The Venire and Voir Dire

1. Venire—those selected and summoned for duty
2. Voir dire—process by which jury is selected from the venire
a. Gathering info about prospective jurors’ knowledge, bias, or opinions about the case
b. Based on this info, a judge may strike a juror for cause or a lawyer may exercise one of her peremptory challenges

c. Jurors can be struck for cause when

i. They have a close connection w/ any party or witness

ii. They have such fixed opinions that they could not judge impartially the guilt of the D
iii. Peremptory Challenges

1. Civil cases—limit of 3 per side [28 USC §1870]
2. Non-capital felony prosecution

a. D—10

b. Prosecution—6

3. Capital—20 per side

4. J.E.B. v. Alabama (SCT 1994)

a. In a paternity suit against J.E.B. for child support, the state used its peremptory strikes to rid the jury of male members.  J.E.B. objected to the strikes on the ground that they were exercised solely on the basis of sex in violation of the Equal Protection Clause.  The jury found J.E.B. to be the father.  Ct. App. aff’d, and AL sup ct denied cert.  SCT granted cert.

b. Holding: The EPC forbids intentional discrimination on the basis of sex during jury selection.  Discrim does not substantially further the State’s legitimate interest in achieving a fair and impartial trial.  State offers no support for the conclusion that that gender alone is an accurate predictor of juror’s attitudes, and in exercising PCs on this basis reinforces prejudicial views of the relative abilities of men and women.  This holding does not imply the elimination of all PC as parties may remove jurors whom they think are less acceptable than others, but sex may not serve as a proxy for their bias.  Rev’d and rem’d.
c. Rule: The EPC governs exercise of PCs and forbids intentional discrimination on the basis of sex during jury selection.  

d. O’Connor concurring: This holding should be limit to the GOVERNMENT’S exercise of PCs because EPC applies to state actors only.  Does not apply to civil litigants and criminal defendants.

e. Kennedy concurring: A juror is not a rep of a racial or sexual group, but an individual citizen.  The jury pool must be representative of the community, but that is a structural mechanism for preventing bias, not enfranchising it.

f. Rehnquist dissenting: There are suff diffs b/t race and sex discrim such that the EPC should not be used to prohibit PCs based on sex.  Racial classifications are highly suspect and subj to strict scrutiny, where as sexed-based ones are subj to intermediate scrutiny.  The sexes differ biologically and in regard to life experiences, and it is not stereotyping to say that these diffs may produce a diff in outlook in the jury room.

g. Scalia dissenting: The majority’s focus on the historical treatment of women is irrelevant, and the Ct’s legal reasoning is obscured by anti-male oratory.  Plus, b/c all groups are subj to PCs and will be made the object of them depending upon the circs of a particular case, it is hard to see how any grp is denied EP.

h. Notes: Court says discrim calls into question the fairness of the proceedings, denigrates dignity of excluded juror, reinforces prejudicial views of the abilities of men and women
5. Three-step Test from Batson:

a. Opponent must estab prima facie case of discrim

b. Burden then shifts to proponent of strike to come forward w/ constitutionally permissible explanation

c. Court must det whether impermissible discrim has been established
iv. Two Views of Voir Dire and Peremptory Strikes

1. The Mapplethorpe Obscenity Trial

2. 10 Trial Mistakes p. 528

v. Jury Size—Rule 48
1. Fed cts in civil cases: 6 to 12 members
2. All jurors must participate unless excused for good cause
3. Note to 48 recommends selecting 7 in case one is dismissed
4. 7A concerned w/ RIGHT to a jury, not details incident to it—Colgrove
vi. Jury Nullification and its Limits

1. In criminal cases: “when a jury—based on its own sense of justice or fairness—refuses to follow the law and convict in a particular case even though the facts seem to allow no other conclusion but guilt.”
a. Judge cannot disturb the finding of not guilty, but he can prevent the case from going to jury if there is too little evid of guilt—one-sided.
2. Not applied to civil cases
e. Summary Judgment: Adjudication without Trial or Jury—Rule 56
i. Purpose is not to permit the court to decide issues of fact, but to allow the ct to determine whether there is an issue of fact

ii. Ct may hold a hearing on the motion, but such hrg is not a trial
iii. Two situations where SJ is appropriate

1. Parties agree on all the facts and the dispute is entirely about the law—whether there is liability under the circs

2. Parties disagree about the facts, but there is no “genuine” dispute (one side has so little evid that no reas jury could find for that side)

iv. Rule 56 (a) and (b): Timing

1. Claimant—at least 20 days after commencement of the action or svc of the other pty’s motion for SJ, with or without affidavits

2. Defendant—any time, with or without affidavits

v. Rule 56(c) requirements

1. SJ is appropriate if

a. Pleadings, depositions, answers to interrogatories, and admissions on file, together w/ the affidavits (if any) show NO GIMF

i. Must be done thru evid that would be admissible at trial

ii. Once they have shown that there are no GIMF, the responding party has to show that there is an issue of fact; this means responding with evidence, not just asserting it (affidavit of another witness)

b. AND moving party is entitled to judgment as a matter of law

2. SJ may be rendered as to liability alone, even if there’s a GIMF as to dmgs.

3. Serve motion at least 10 days b/f time of hrg

vi. The court should draw from the evid all reas inferences on behalf of the non-moving pty, but the ct must determine that the inferences are reas—no speculation.  Gibson
vii. Rule 56(d): Case not Fully Adjudicated on Motion
1. Partial SJ ok
viii. Rule 56(e)

1. When MSJ is made, the other party may not simply on mere allegations or denials of the adverse party’s pleading—must set forth specific facts showing GIMF

ix. Rule 56(f): When Affidavits are Unavailable

1. Ct may refuse application for SJ
2. OR order continuance to allow affidavits/depos/discovery to be obtained

3. OR such order as is just

x. Rule 56(g): Affidavits Made in Bad Faith
xi. Mixed questions of law and fact

1. Req application of a legal standard, such as definition of negligence, to a set of facts

a. Ex: parties agree on the historical facts, but the question turns on which of several reas conclusions should be drawn from those facts

2. Determination of whether an issue is one of law or fact is a policy choice as to whether conclusions should be drawn by a judge or jury

a. Generally treated as Qs of fact for jury:

i. Proximate cause

ii. Reasonableness of notice

iii. Due care

xii. Distinguish from Rule 12 motions

1. In Rule 12 motions, court relies solely on the pleadings to determine the facts, whereas in SJ, affidavits, interrogs, depos, etc.

xiii. In SJ, no oral evid from witnesses and no judgment re credibility of witnesses.

xiv. Evid viewed in light most favorable to non-moving pty
xv. Anderson v. Liberty Lobby, Inc. (SCT 1986)

1. P sued D for libel in magazine articles, Ds moved for SJ b/c P couldn’t prove by clear and convincing evidence (as req’d by New York Times) that Ds acted with actual malice.  DC granted SJ; AC reversed b/c said irrelevant at SJ whether std at trial was higher.  

2. Rule: In SJ motion, judge should apply the evidentiary standard that will be used at trial.  True at both directed verdict and SJ stages.

3. Holding:  Vacated and remanded
4. Rationale:

a. Whether a reas jury could find … can only be determined by applying the substantive law’s standard

b. Judicial economy

i. Cut off claim have no chance of prevailing at trial, and 
ii. In libel, if it goes to trial P will usually win, so this shields press by putting in high hurdle at SJ gate.

5. Burdens analysis:  1) D - moving party met burden by submitting affidavits from writer about his efforts.  2) P responded, but its evidence in response didn’t meet the clear and convincing standard necessary to persuade at trial.  

6. Problem: Judges not supposed to weigh the evidence at SJ stage, but this rule requires P to prove there is a conflict AND that P provides enough evidence for jury to find for him at trial.
7. Brennan dissenting: p. 540
8. Rehnquist & CJ dissenting: in many cases, heightened std will have no effect
xvi. Burdens of Production and Persuasion

1. Burden of Production/Proof/Evidence

a. Moving party- must introduce evidence admissible at trial or evidence that standsin for admissible evidence that there is no genuine issue of material facts.  Moving party may not just say that there’s no genuine issue of material fact and not produce any evidence to support that.

b. Responding party- Must show that there IS a genuine issue of material fact that requires trier of fact to decide.  Responding party cannot just say there is an issue, but not introduce any evidence.

i. KEY NOTE- the quality of evidence that a responding party must produce to survive an SJ motion depends on whether they are P or D.
ii. IT’S EASIER FOR D TO USE A MSJ.
1. Two reasons:

a. Based on what D has to prove to prevail at trial—one of the elements of the cause of action is not true

i. But for P to prevail, P must show that there’s no issue of fact on every single element of the cause of action

ii. Hard for P to get SJ b/c if all they’re offering is testimony, D can say that P’s testimony is not credible

iii. So this is a rare case where the responding party doesn’t have to offer an affidavit or any proof b/c at trial, he wouldn’t have to offer affidavit or proof

b. Burden of Proof and Burden of Persuasion (persuasion = standard of proof at trial)

i. Ps have the burden of persuasion, so they have to show that a reas jury could not find for D (in civil cases, preponderance of the evidence)
2. Burden of persuasion/proof at trial- What does the responding party have to do?

a. Types of burden of persuasion on P:

i. Beyond a reasonable doubt- criminal

ii. Clear and convincing evidence- libel

iii. Preponderance of the evidence- >50%, civil cases.

b. If P is responding party:  

i. P can’t just attack credibility of D’s witnesses; must show that it can prove the issue in dispute and get a jury verdict of 50-50

c. If D is responding party (rarer)

i. D could just show that P’s witnesses are not credible (P won’t be able to get off 50-50 at trial), D doesn’t have to assert any affirmative evidence proving his case.
3. Celotex Corp. v. Catrett (SCT 1986): When Defendant Moves for SJ
a. P sued asbestos manufs for the death of her husband.  Manufs moved for SJ.  In response, P produced 3 docs: transcript of husband’s depo, letter from 1 of husband’s former employers, and letter from ins. co. to P’s atty.  These were all inadmissible at trial (hearsay), but this was not important.  It was important that they did not show that P’s husband was exposed to asbestos in DC during the statutory period.  D did not adduce affidavits to its MSJ, so Ct.App. rev’d DC’s grant of SJ.
b. Rule: In cases where the non-moving party will bear the burden of proof at trial on a dispositive issue, SJ motion may be properly made in reliance solely on pleadings, depos, answers to interrogs, and admissions on file and points out lack of evid to support non-moving pty’s claims.  SJ is appropriate where the non-moving pty fails to make a showing suff to esta th existence of an element essential to that pty’s case and on which that pty will bear the burden of proof at trial.  The moving pty’s burden is to show absence of evid to support non-moving pty’s claim.

c. Holding: Rev’d and remanded—D 
d. Ct notes that Rule 56 says affidavits, if any.  Also, DCs often grant SJ sua sponte.
f. Controlling and Second-guessing Juries

i. Motions for Judgment as a Matter of Law (formerly Directed Verdicts and JNOV)—Rule 50
1. Formerly (pre-1991):

a. Directed verdict—Judge decides that there is insufficient evid, declines to submit case to jury, and enters judgment
b. JNOV—Judge submits case to jury, but if jury returns a verdict for which there is insufficient evidentiary support
2. Currently under Rule 50
a. Directed verdict—JMOL
b. JNOV—Renewed motion for JMOL
3. Timing
a. P presents case and rests.  D can move form JMOL
b. If denied, D calls her witnesses and puts in all her evid
c. Maybe another round for rebuttal; then evid is closed
d. At that point, either P or D can move for JMOL.  Rule 50 says any time before submission of case to jury.
e. If denied, case goes to jury.
f. Following the jury verdict, losing party may renew motion for JMOL, but only if that party previously moved for JMOL at the close of all the evid. (no later than 10 days after entry of verdict)

4. How judges usually deal with preverdict JML:  Usually defer JML until postverdict b/c

a. Don’t want to be reversed- let the jury do the work for you and find for D and

b. Preverdict JML will be appealed, and if reversed, requires a whole new trial.  IF judge waits until he has a jury verdict, and then issues JML, even if he is reversed, Appellate court just has to reinstate the jury’s verdict- no new trial needed (much more efficient).

5. Notes:

a. Reas you have to make it at close of evid in order to renew

i. 7A: Right to trial by jury shall be preserved

ii. No jury verdict shall be overturned except as at common law

b. For the same reas it’s hard for P to get SJ, it’s hard for P to get JMOL

i. P must prove each element of his claim (P bears burden of persuasion)

c. So if you are D and have any reason to believe you will need to challenge the jury verdict or on appeal, you have to file a pre-verdict motion for JMOL and renew it afterwards win 10 days of the time the ct enters judgment

d. Why would you file these motions?

i. You might disagree with judge regarding what is nec for the other side to prove his case

e. There is a strong preference for judges to wait for after jury verdict.  Why?

i. If they do it pre-verdict and the judge is wrong, you need a trial on appeal

ii. If they do it post-verdict, no new trial

iii. If a judge is likely to grant JMOL, it’s likely that a jury will decide the same way, so leave it up to the jury and let them take the judge off the hook
6. Standard

a. Same as SJ: whether a reas jury could find for the moving party; judge should grant motion only if no reas jury could find for non-moving party

b. Lavender v. Kurn (SCT 1946)
i. Haney was killed in a RR accident at switchyard.  His executor Lavender sued Kurn as a rep of the RR co. for negligence.  There was conflicting evidence as to cause of death:  mail hook hanging from train vs. a hobo on the premises.  Jury awarded $30 to P.  MO sup ct reversed, saying verdict was speculative and conjectural b/c there was insuff evid re mail hook.
ii. Rule: Only when there is a complete absence of probative facts to support the jury’s conclusion is there reversible error.  But where there is an evidentiary basis for the verdict, the jury is free to discard facts that are inconsistent w/ its conclusion.  Speculation and conjecture to not make the verdict reversible error.
iii. Peterson thinks Sup. Ct. got it right—it was possible for a reas jury to find for P
c. Court must weigh all uncontroverted evidence
g. New Trials—Rule 59
i. If there is suff evid that JMOL is inappropriate but ct strongly disagrees w/ verdict and thinks it’s agst the heavy weight of the evid, it can override verdict by ordering a new trial.
ii. Two Bases

1. Error

a. If you want to appeal judge’s instr, file a motion for new trial within 10 days of judgment

2. Verdict is agst the great weight of the evidence

a. If judge REALLY thinks the jury got it wrong based on evid, testimony/character of witnesses

b. Reviewed on an abuse of discretion standard

c. Remittitur—offers P option of accepting lower award as an alternative to new trial
d. Additur—not available in fed ct.  Rationale: changing the jury award in a diff way from subtracting an amount

iii. If you were P, would you have a problem with having a new trial re damages?

1. No problem

iv. What if judge wants to send it back to relitigate liability alone?

v. Dadurian v. Underwriters at Lloyd’s of London (1st Cir. 1986)

1. D refused to indemnify P for loss of jewelry according to insurance policy.  P sued, but he offered sketchy proof of jewelry purchase and incorrect evid regarding the source of the $ he used to pay for it.  The jewelry cost $233k.  Lloyd’s claimed Dadurian’s claim was fraudulent and that he knowingly misrep’d facts.  Lloyd’s moved for JNOV or alternatively new trial.  DC den’d motion and awarded Dadurian $267k.
2. Holding:  With regard to the purchase of the jewelry, although the lack of documentation was suspicious, the jury was entitled to believe the story.  However, with respect to the source of the $ Dadurian used to buy jewelry, the great weight of the evid shows that Dadurian knowingly gave false testimony.  The verdict must be vacated.  DC abused discretion in denying motion for new trial.  Even though it was on the second issue that verdict was agst great weight, lying casts into doubt credibility, so new trial to encompass both issues.
3. Rule: If a jury’s verdict is agst the great weight of the evid, it must be vacated.  Note that Lloyd’s is not entitled to JNOV b/c cts should not direct a verdict for the party having the burden of proof on a given issue.
h. Other Techniques for Controlling Juries (Instructions and Verdict Forms)

i. Admissibility of Evidence

1. Expert witnesses

a. Jurors may be unduly swayed by expert testimony and unable to disting “junk science” from reliable scientific opinion.

b. Merrell Dow: Judges must act as gatekeepers for expert evid and make sure an expert’s testimony rests n a reliable fdtn.

c. Weisgram: Rule 50 allows app. cts. to enter JMOL w/o a remand of new trial.  Found no unfairness b/c parties have knowledge of the exacting standards.  (App. Ct. found that certain essential expert testimony was inadmissible; entered JMOL w/o new trial)

ii. Jury Instructions—Rule 51
1. Statements of applicable law to jury to guide their decisions
2. Before or after the argument, or even both

3. The general rule is that the judge go last

4. Division of labor: Judges det law and jury dets facts
5. Generally requests for instructions are submitted by lawyers

a. You can object if the judge submits an instr that you don’t want

b. Most cts say judge is und no oblig to give the right instr when lawyer proposes an incorrect one

c. It’s up to the parties to know the instr

d. But when it’s a novel issue, like radiation exposure, judge must do the research
6. Judges increasingly giving written copies of the instructions or a tape recording of oral instructions to reduce confusion.

iii. Form of the Verdict

1. General

a. Who wins and how much, but no rationale.  Ex: We find for P in the amt of $5,000.
2. Special

a. Court asks jury to decide one or more specific factual Qs, but not the bottom line issue of who wins or loses
b. Preferred by Ds
i. Ds like to bifurcate the case b/t liability and damages—forces juries to stick to the specific questions you have to prove

c. Why not do this all the time?

i. Syst has a bias in favor of letting the jury do what they think is just and not have to spell them out
3. Hypo: Suppose you submit special interrogs and a general verdict.

a. Jury comes back and answers all interrogs and point to an amt $120k

b. But general verdict is for $100k

i. Rule 49(b)—3 options

1. Enter it in accordance with special interrogs

2. Send back to jury for reconsid

3. Order a new trial

4. You may not give new interrogs

4. Trial by a judge w/o a jury

a. Under Rule 52, we req judges to render findings of fact and spell out her reas that will allow an app. ct. to know how judge reached concl

b. Judge’s decision upon app review will be upheld unless clearly erroneous

5. Suppose judge asks winning party to write up findings of fact and concl of law and submit them

6. Hypo: What if judge asks them to submit proposed findings of fact and concl of law?

a. Proposed findings of fact submitted as briefs are okay

b. But if judge has winning side write the opinion after the fact, we don’t know the judge’s reasoning

c. App cts give this less deference
iv. Judicial Comment

1. In fed ct, judge may comment on evidence and express her opinion.

v. Juror Misconduct

1. Trad’l CL rule: no review of juror misconduct

2. The Iowa rule

a. Admissible to impeach jury verdict: Evidence of extrinsic influences
i. Overt acts which may be objectively corroborated or disproved (i.e. conducting an indep investigation of the facts outside the courtroom, or using an illegal method to reach a verdict, like flipping a coin)

b. Inadmissible: Evid of intrinsic influences
i. Matters known only to the indiv juror (i.e. thought processes, motives, misunderstandings, or prejudices)

3. Evid of alcohol or drug abuse NOT admissible to impeach a verdict

4. Incorrect voir dire answers

a. To obtain a new trial, a party must demonstrate:

i. Juror failed to answer honestly a material question on voir dire

ii. A correct response would have been a valid basis for a challenge for cause
vi. Motion to Set Aside the Judgment—Rule 60(b)
1. Not an appeal—made to the TC that entered the judgment—extraordinary occurrence
2. Rule 60(a) more easily invoked, but deals w/ clerical errors only.
3. Ascertaining the Applicable Law
a. Introduction

i. Horizontal choice of law:  which of several states’ laws apply
ii. Vertical:  federal vs. state law
iii. The Rules of Decision Act [28 USC 1652]

1. “The laws of the several states, except where the Const or treaties of the US or Acts of Cong otherwise req or provide, shall be regarded as rules of decision in civil actions in the courts of the US in cases where they apply.”
2. Req’s use of state law only if there is no fed stat, treaty, or const provision on point
3. It is now accepted that the RDA does not req the use of state law on all matters.  Generally, where there is no preemptive fed law, state law applies on all subst matters, but not on procedural matters.
4. Fed ct is to apply the law of the state in which it sits.
iv. Whether a fed law preempts state law depends on whether the fed law was meant merely to provide a minimum standard or to set a nationwide standard.
v. Swift v. Tyson (SCT 1842)

1. Issue: whether a person who received a negotiable instrument without any knowledge of fraud may sue successfully the issuer

2. NY law said no, but there was an emerging federal common law recognizing this right.  Was the NY ct. free to apply its rule, or was it obligated to apply federal common law?

3. What is state law?

a. Legislation and court-made doctrine on matters of “local law” (particularly relating to property)—NOT court-made doctrine on matters of “general law.”

4. “Laws of the several states” does not apply to “questions of general commercial law.”

5. Concept of Natural Law—19th century concept of law that existed outside of what is created by ppl

6. Law cannot be one thing in Athens and another in Rome—natural law exists irrespective of jurisdiction

b. Determining what Law Applies

i. The Erie Doctrine: Erie RR Co. v. Tompkins (SCT 1938)
1. P was walking alongside a RR track in PA when he was hit and injured by a protruding door.  P sued the RR in the dist ct for NY.  Erie said that Tompkins was a trespasser, and that PA law barred recovery for by undiscovered trespassers for negligence.  Tompkins said that no such PA existed, and that the RR’s liability was to be determined in fed cts as a matter of general law.  TC found for Tompkins—refused to rule that applicable law barred recovery.  Cir Ct said it was unnec to determine what PA law was b/c this was a Q of general law, and on Qs of general law, in the absence of a local statute, fed cts can determine the law.
2. Federal Judiciary Act sect 34 (Rules of Decision Act)

a. Erie said that this req’d application of state law

3. SCT’s interp of Swift
a. In diversity cases, in matters of gen jurisprud, fed cts need not apply the unwritten law of the State as declared by its highest ct but can exercise their own judgment as to what the state law is or should be.
b. Allows for creation of federal general common law—law created by fed cts that would apply only in diversity cases (not preemptive)
4. SCT overrules Swift:
a. Didn’t have info about legislative hist showing that the authors of this act intended it to apply to common law decisions

b. Vertical forum shopping
i. Caused grave discrimination agst in-state Ds by out-of-state Ps—P could choose fed or state law, and D would have no choice

ii. Kind of discrim diversity j/d was meant to prevent

iii. Taxicab case—corp reincorporating in another state

c. Interp in Swift didn’t solve the probs that the ct thought it would solve

i. horizontal forum shopping)

ii. created other probs of interp (state cts reached diff conclusions on these issues)
d. Probs of application: Local law vs. general law—boundary unclear
e. Gives too much independent judgment to the fed cts; unconstitutional assumption of power by the US courts
f. If these were the only issues, they would not have reversed a precedent was 96 yrs old, b/c a statutory interp that old has a presumption of validity
i. But it creates an interp of the law that makes it unconst
ii. In order for Cong to give cts power to make law, there has to be something in the Const. that gives them the right to do so
g. There is no constitutional authority to create federal general common law or allowing Cong to allow the cts to create it, and the statute that says fed cts can create it is antithetical to commerce clause.  Not an enumerated power. Bottom of 593
h. So in a diversity case, you will apply state law
i. Other poss for auth:

i. Grant of diversity j/d; but this is not enough, not even with nec and prop clause, b/c purp of diversity clause is to provide a neutral forum, not a neutral lawmaker

ii. Commerce Clause?

iii. Purpose of the Commerce Clause is economic efficiency—good for govt. to be able to control interstate commerce.

j. Reed concurring: Including judicial decisions as “laws” is enough—unnec to declare the Act unco

5. IMPORTANT things about Erie
a. Rejection of natural law

b. Acknowledgment that judges make law
c. After Erie, there is no federal general common law (non-preemptive law that applies only in fed cts and doesn’t replace state law)
d. There is federal common law where it is auth by Const. or statute—has to be a source of authority—preemptive law that supersedes state law
6. Streams that Flow from Erie
a. Substantive vs. procedural law

b. Preemptive fed common law

c. Which state’s law?  You need a conflict of law rule; whose conflict law do you use?
i. Cts could have made a rule, but in Klaxon, S. Ct. said that a fed ct must use the conflict law of the state in which it sits
d. How to interp state law
i. Fed Cts should interp state law the same way that the sup ct of that state would
1. What if state sup ct has never ruled on the issue?
2. What if it was ruled on 100 yrs ago and the law has changed
7. Summary

a. Cong has the power to make preemptive law by statute if there’s a Const provision on point (i.e. commerce clause)

b. Fed cts have the power to make proc law b/c of

i. Rules of Decision Act—rules affecting outcome of litigation

ii. Const. even without that statute, implies power to make procedural law

c. Problem: How do you dist b/t proc and subst?

i. Ex: statutes of limitations

1. Horizontal forum shopping (state-to-state) not a big deal

2. Vertical forum shopping (state-to-fed) is a problem

3. York: anything that’s outcome-determinative is subst, not procedural
ii. Klaxon: In a diversity case, a fed ct must follow the choice of law rules of the state in which it sits.

iii. Preemption

1. Preemptive fed CL is law that displaces existing state law
2. Art. VI, cl. 2: Supremacy Clause
3. You have to look at a number of factors
a. Is the federal law intended to occupy the field?

b. Can the fed law operate as intended if both fed and state law are applied?

4. Example

a. Federal Taft Hartley Act: Says unions can’t make cert kinds of solicitations to cert kinds of places, but doesn’t say unions can’t solicit ppl at their homes

i. Suppose AL says unions can’t solicit members at their homes

b. S. Ct.: The prohibitions on union activity are meant to occupy the field—are meant to say everything there is to say about what unions can’t do, so anything they don’t say is not prohibited; it’s implied that fed didn’t mean to regulate that activity

c. So state statute would be preemptive in this case

5. Byrd v. Blue Ridge Rural Electrical Cooperative, Inc.

a. P sues D for neg for injuries caused while connecting a power line as an employee of a subcontractor of Blue Ridge.  P sues D in federal ct on diversity j/d.  D says this is barred by So Carolina Workers’ Comp Law—state law in SC prohibited jury trial in workers’ comp cases.

b. Significant 7A policy implications

c. Interest of fed govt outweighs interest of state govt

d. Ct uses outcome determ test to decide whether it’s subst or proc

e. Having a jury would not have a signif impact on outcome

f. Bottom line: balancing
iv. The Federal Rules of Civil Procedure

1. Hanna v. Plumer (SCT 1965)
a. Hannah filed a tort action in federal ct in MA agst Plumer, the executor of the estate of Louise Osgood Plumer.  It was alleged that Mrs. Osgood caused injuries to Hanna in an auto accident in So. Carolina.  D was served pursuant to FRCP 4(e)(2) [then 4(d)(1) by leaving copies with Plumer’s wife].  At trial, D’s motion for SJ was granted on ground that svc did not comply with MA law requiring in-hand svc
b. Does the Erie Doctrine classification of “substantive law questions” extend to embrace questions involving both substantive and procedural considerations merely because such a question might have an effect on the determination of the substantive outcome of the cause?
c. D argued:

i. Und Erie, a substantive issue is any question in which applying fed law would alter outcome

ii. Application of the fed law here will change outcome from dismissal to litigation

iii. Therefore, Erie requires that state law be applied and TC’s grant of SJ be upheld

d. Holding: Sup. Ct. says ct. should have applied fed rule.  Court says that these are FRCP—enacted law, not just federal common law; Erie doesn’t apply to FRCP

e. Rule:

i. FRCP are enacted law, and the Supremacy Cl. says they prevail

ii. Test:

iii. If the law that governs the case is procedural, we use fed law

iv. If it’s substantive, we use state law

1. It’s substantive if it will change the outcome of the case

a. When we talk about outcome-det, we mean predictably outcome-det at the beginning of the transaction (or litigation???), causing you to forum shop

v. Harlan concurring: p. 617
2. Summary of Hanna
a. When one party wants fed law and the other wants state law, ask:

i. Is there any fed enacted law?

ii. Does the fed law govern this case?

iii. Does it preempt state law that the other party wants to apply?

3. Exam Hint re Erie Questions

a. Is there conflicting federal law?

b. Has to be something that we’ve studied this semester

4. Is there any situation in which you wouldn’t apply the FRCP over state law?

a. If it’s unconstitutional

i. FRCP are considered by the committee on FRCP

ii. Then go to whole judicial conference, then to S.Ct., but don’t take effect for 6 mos in order to give Cong. the chance to change them

iii. So they go thru 4 stages; not likely to be unconstitutional

b. If it violates the Rules Enabling Act

5. Hypo: AL law: mandatory 10% penalty for unsuccessful appeals.  Fed R App Proc 38 gives ct discretion to impose penalty if appeal was frivolous.  There’s an unsuccessful appeal in AL; Appellee wants ct to apply AL state provision of 10% penalty.

6. Can you apply both at the same time?

a. NO, b/c purposes of the federal law cannot be served

i. Purpose of fed rule is to give appellate ct discretion

ii. Purpose of AL rule is to punish losing appeals—takes away discretion

iii. Focuses not on the outcome of the rule (b/c they can be the same), but on what the rule allows the judges to do.
	Enacted Federal Law
	Federal Common Law

	1. Does the federal law govern this case?

a. Does it preempt state law that the other party wants to apply?

2. Is the federal law invalid?

a. Is it unconstitutional?

b. If FRCP, does it violate the Rules Enabling Act (abridge, enlarge, mod)?

i. REA

1. Gives Sup. Ct. power to create rules of procedure

2. Such rules shall not abridge, enlarge, or modify the substantive law in a case
	1. Is the rule substantive or procedural?

a. Is it outcome-determinative?

i. Twin aims of Erie: to discourage

1. Vertical forum-shopping AND

2. Inequitable admin of the law


7. What Happens When There is a FRCP on Point—The Rules Enabling Act Prong

a. Determining Whether a FRCP is Valid

i. Is the rule constitutional?  (see above)
ii. Sibbach: Whether the rule really regulates procedure; if it’s even arguably procedural federal enacted law, we’ll uphold its application
iii. Valid if it does not violate the REA (abridge, enlarge, modify a substantive right

1. Rules that incidentally affect litigants’ subst rights do not violate REA if reas nec to maintain the integrity of that system of rules.

iv. (For Federal Common Law, simply look at twin aims of Erie)

b. Determining Whether a FRCP is on Point

i. Look at what the FR was intended to do.  p. 624

8. What Happens When There is No FRCP on Point—The Rules of Decision Act Prong

a. Gasperini v. Center for Humanities, Inc. (SCT 1996)
i. P sued CFH for loss of 300 slides.  CFI conceded liability; P’s expert assessed slides at $1500/slide.  Jury awarded $450K.  CFH filed Rule 59 motion for new trial.  DC denied new trial.  CA2 found that some slides were worth only $100 and vacated judgment and applied NY law requiring judges to determine that award is excessive or inadequate if it deviates materially from reasonable compensation.
1. NY standard—deviates materially

2. Fed—Shocks the conscience—higher standard

3. Appellate level standard—deviates materially
ii. SCT:
1. SOR is Abuse of Discretion: Whether TRIAL judge abused her discretion in denying the motion for a new trial

2. 7A—right to jury trial clause AND re-examination clause (p. 636)—requires a right to a jury; allowing this kind of open review at the appellate level goes too far

3. 7A preempts and requires a stricter standard of review

4. But when they send the case back to the trial ct., they stick to the “materially deviates” standard (tell cir ct to remand)
5. A fed TC can apply state law governing the excessiveness or inad of compensation awards w/o running afoul of 7A.  Nothing in 7th Amendment precludes appellate review of trial judge’s denial of motion to set aside verdict as excessive.

6. Rationale:

a. Does federal written law govern? No, b/c you can reconcile appellate review for abuse of discretion with 7A as necessary and proper control for fair administration of justice.  

b. Does court have power to make FCL? No, b/c using the federal law would encourage forum shopping and inequitable administration of the law- people would flock to the federal courts if they think they can get a high verdict, because they know it won’t be altered on review

7. Regards the dmgs question as a substantive rule for Erie purposes

8. Majority says Rule 59 is not on point

a. See footnote 22—the law that gives rise to the claim is the law that governs whether dmgs are excessive

b. Rule 59 is just too full of gaps

c. Ct is just making up common law at that point and not really interpreting Rule 59

iii. Scalia dissenting: Rule 59 is on point.  This is not subst, but proc, and 59 governs.
c. Determining the Content of State Law

i. In Erie, Brandeis said the fed ct has to follow the law as decided by the highest ct. of the state.
ii. If state sup ct has not decided the issue, fed ct must decide how it thinks the state ct would decide and look to all available data to make the best decision—discourages vert forum shopping

1. Must review the questions de novo, w/o deferring to the local judge
2. Cannot refuse to hear the case, even if absolutely no state law on point

iii. Certification: requesting the opinion of the highest ct in the state (not available in every state)
iv. Incorrect Interpretation of State Law

1. DeWeerth v. Baldinger (2d Cir 1994) p644

a. DeWeerth filed a diversity suit agst Baldinger to recover a painting that had been stolen from her home during WWII.  The DC ruled for DeWeerth.  CA rev’d, saying that SOL had not been tolled due to DeWeerth’s lack of reas diligence in locating the painting.  Yrs later, the NY Ct App held that NY’s SOL did not req a showing of reas diligence in order to be tolled.  DeWeerth filed a motion to reopen her case and mod the judgment und Rule 60.  DC granted the motion, and Baldinger appealed.
b. Rule: A clarification of substantive state law by a state sup ct is not grounds for modifying a final judgment in a fed diversity action.
i. Rationale:

1. Doctrine of finality weighs heavily agst reopening case

2. The ct conscientiously satisfied its duty to interp law.

3. Fed cts make a guess when there is no state law on point.  It’s not extraordinary that they might be wrong—not a good reas to disturb a judgment

4. The party bringing suit in fed ct bears the risk of a misinterpretation

c. Dissent:  This approach means that the mere filing of a suit in fed ct rather than state ct will lead to a substantially diff result, which is undesirable(forum-shopping

d. Notes:

i. Why does the ct think the federal rule is substantive?

ii. What about the right to a jury vs. judge trial?  Ct. in Byrd said jury is not so predictively outcome-det.  This is more likely to cause forum shopping.

iii. How can this be?

1. Byrd was more about 7A and the right to a trial by jury

2. Here there is a public policy underlying the case

iv. Peterson is more sympathetic with dissent—suggests that Rule 50 before it was changed didn’t apply in a diversity case
d. Federal Common Law

i. Limited to:

1. Those areas where there is an overwhelming need to have one fed rule
a. Need for nat’l uniformity outweighs the need for uniformity w/in a state

b. OR national interest apply,

c. BUT state law should apply whenever that result is not inconsistent w/ the fed purpose
2. AND Cong could have but has not provided that rule (Ct must ID a source of fed power)
ii. Examples: admiralty, interstate border disputes, certain issues affected by internat’l relations, and issues affecting proprietary interests of the US govt.

iii. Prescribe subst law that is preemptive, even in state court

1. Remember that Erie cases deal w/ procedural law.
e. Federal Law in State Court

i. Remember: state ct’s have j/d over fed causes of action unless Cong has granted fed cts exclusive j/d
ii. When deciding adjudicating a fed cause of action, state cts must follow fed procedures essential to effectuate the purposes behind the fed law.
4. Respect for Judgments: THE PRECLUSION DOCTRINES
a. Introduction

i. Res judicata—claim preclusion
1. A claimant has one chance to vindicate all rights to relief encompassed in a single claim
ii. Collateral estoppel—issue preclusion
iii. Law of the case—issues decided in one case will not be re-litigated in that same case
b. Claim Preclusion

i. Purpose

1. Private interest: No person shall be vexed twice w/ the same claim

2. Public interest: It is in the interest of the state that there be an end to every litigation

ii. Remember:

1. It’s the claimant who is bound; the person agst whom the claim is made is bound to the extent that they lose the case

2. Applies not only to issues raised in the case, but to all issues that MIGHT have been raised in the case—so raise all you defenses in Case 1 (diff from IP, where issues have to be actually litigated)

3. Claim preclusion is an affirmative defense in Case 2, or it is waived

iii. Elements

1. Always dealing with 2 cases; in the second, one party is always asserting that the claim has already been litigated

2. Same parties (or in privity) (same claimant)

a. Two types of privity

i. Representational privity: Original party has the right to represent the other parties

1. Ex: trustee, executor of an estate, guardian, class actions

ii. Transactional privity: Inheriting the rights of someone else

1. Ex: If you sue to say you have an easement over someone else’s prop and the ct says you don’t, then you sell your land to someone, the transferee is bound by that judgment

3. Same claim

4. Quality of judgment in Case 1

a. Final—final judgment of the trial ct.

i. Some state say not final until exhausted all appeals

b. Valid

i. Personal JD, SMJ

c. On the merits

i. Dismissal on a procedural issue (lack of PJ, SMJ) will not prevent you from bringing the case again

ii. Any 12(b) dismissal is on the merits

iv. Scope of a Claim: FOR EXAM, SAME TRANSACTION—So if you’re a P, err on the side of inclusiveness
1. In General

a. The (Minority) Primary Right Doctrine: Carter v. Hinkle (VA 1949) p654

i. Hinkle owned a taxi cab that was in a wreck with another car, driven by Carter but owned by Smith.  Hinkle sued only Smith first to recover for damage to taxi and loss of its use.  Hinkle later sued both Smith and Carter to recover for personal injury.
ii. Issue: Whether a person who has suffered both property damage and personal injury as the result of a single wrongful act can maintain two separate actions for these harms, or whether the first action is a bar to the second

iii. Ds argue: P should be precluded b/c injury to prop and injury to person occurred from same wrongful act, so they’re the same claim

iv. Holding:  Ct acknowledges majority rule, which is single-cause-of-action rule (wrongful act of D), but declines to adopt it.  Allows the second claim to proceed.

v. Minority Rule:

1. “Claim” is defined by the primary right of the P

2. P has a right to personal security and right to property

3. If these rights are invaded by a single wrong, they give rise to 2 causes of action, so there are 2 claims here

vi. Rationale

1. Rights are too important to be outweighed by the issue of liability and outweigh interest in judicial economy

2. Assignability of rights

3. Insurance companies and subrogation

vii. Note: Issue preclusion could handle some of the problems caused by this minority rule—if you file case 2, you’ve already litigated question of D’s negligence

b. The Majority/Restatement 2d of Judgments Rule

i. Single transaction or occurrence, considering

1. Whether facts are closely related in time, space, origin, or motivation,

2. Whether they form a convenient unit for trial purposes
3. Whether treating them as a single transaction comports w/ parties’ expectations and business practice

ii. Comports w/ modern joinder rules

iii. Think about same narrative
iv. Note that ea. claim is personal to ea indiv harmed (so if A and B are harmed by C, both A and B have their own claims)

v. Hypos

1. Case 1: Driver v. City—motorcyclist hits pothole, claims dmgs of $1000.  As the City, who do you send to defend the case?

a. Inexperienced atty

b. Case 2: $1 mil—didn’t have incentive to litigate zealously in C1 b/c of small amt

2. You fall off a bus and then you’re run over by a bus.  1 claim or 2?

a. Depends on the definition of same claim (Restatement=same transaction or occurrence)

3. D negligently drives into P’s car, gets out and punches P, starts cursing, and makes slanderous remarks about his ancestry.

a. Under Restatement, one narrative to tell the jury

4. You represent ppl who were ejected from racetrack b/c they were allegedly doing something improper.  Ps sue, saying that they weren’t doing anything wrong.  2 wks later, they’re prosecuted for all this stuff they were supposedly doing: Assault and Malicious prosecution.

a. Under Restatement, maybe same claim—all one occurrence

b. To prove both the assault and the malicious prosecution, you have to tell the same story about what happened at the racetrack—so closely related that it would be judicially inefficient to allow separate actions
2. Contract Cases

a. Installment Ks
i. A claim incl all amounts owed at the time the claimant files suit
1. So if D missed Month 1 and Month 2 payments and you sue in Month 3, you must incl m1 and m2 in the same claim.

ii. However, amounts due under diff instruments (cash, bonds) give rise to diff claims.

b. Contracts Hypos

i. Suppose you represent seller in a big contract for computer chips.  Buyer’s 2d and 3d installments are late.  Can you sue on those two installments and then still sue if shipments 10 and 11 are late?

1. Typically, cts says YES b/c it seems unfair to P to say you have to wait until the completion of the K

ii. What if shipments 3 and 4 are late and you just want to sue on shipment 3?

1. Cts say it’s inefficient to allow this.  You can’t sue on one breach if more than 1 has occurred—Rule of Accumulated Breaches

iii. Installment K for purchase of a car has an acceleration clause, which means that if you miss a payment, you have to pay everything at once.  You miss payments 3 and 4 and Bank sues you for those payments.  Then you make some more payments and miss one.  Can you make a claim preclusion argument?

1. Sure.  The 3 and 4 payments are due at the time they sue, but everything is due and payable at that time b/c of the acceleration clause, so Bank cannot split its claim.  Should have sued for the entire amt owed.
v. Parties or Persons in Privity

1. Who can be bound?

a. Same claimant

b. Anyone in privity w/ claimant

c. Two types of privity

i. Representational privity: Original party has the right to represent the other parties

1. Ex: trustee, executor of an estate, guardian, class actions

ii. Transactional privity: Inheriting the rights of someone else

1. Ex: If you sue to say you have an easement over someone else’s prop and the ct says you don’t, then you sell your land to someone, the transferee is bound by that judgment

2. Configuration of the Parties

a. Both cases must be brought by the same claimant (or someone in privity) agst the same defendant.
i. Ex:

1. C1: A sues B for negligence.

2. C2: B sues A re same transaction.

3. Adams cannot assert claim preclusion.

b. Rule 13(a) and compulsory counterclaims
vi. Valid, Final Judgment, on the Merits

1. Validity—Refers to competence of the court
a. SMJ

b. PJ

c. Doesn’t matter if ct was wrong on the merits

2. Finality

a. What about a TC’s final judgment pending appeal?

i. Fed cts say it’s final

ii. State cts are split

3. On the Merits

a. Judgment reaches the substance of the claim—based on validity of P’s claim
b. Virtually any judgment in favor of the claimant is on the merits
c. Judgment agst claimant, EXCEPT for lack of j/d, improper venue, or non-joinder or misjoinder of parties, has preclusive effect.
d. No trial necessary
i. SJ, default, directed verdicts, 12(b)(6) dismissals are on the merits unless ct gave leave to amend
e. A dismissal other than a dismissal for lack JD, insufficiency of process or service, improper venue, etc. is deemed to be on the merits

i. Ct will dismiss without prejudice

ii. If judge dismisses with prejudice, usually reversible error that you can appeal (unless you just violated the rules so flagrantly and so often)
f. Settlement agmts do not result in a split claim, so you as P have to state expressly that you reserve the right to litigate whatever claim is left.

i. If not, ct might hold that you are claim precluded

ii. Re consent judgments, there’s a split; some say if it’s clear on the face of the agmt, ct will allow remainder of case to be litigated.
vii. Exceptions to the Operation of Claim Preclusion (p671)
1. Parties agreed by K that P could split claims

2. Ct in C1 expressly reserved P’s right to maintain 2d action

3. P unable to rely on certain theories b/c court 1 had lack of SMJ (but doesn’t work if P had the choice to choose a ct of general j/d)
4. Judgment 1 plainly inconsistent w/ fair implementation of statutory or constitutional scheme, of it is the sense of the scheme that P should be able to split claim

5. Cases of continuing or recurring harm and P has option to sue once for total harm or sue periodically and P chooses latter
6. Policies behind CP clearly overcome be extraordinary reas—see p671
c. Issue Preclusion

i. ON THE EXAM

ii. When do you assert issue preclusion?

1. Affirmative defense you’d have to raise it in your answer

2. It’s waivable

3. Motion for partial SJ on that issue; attach judgment of first case

iii. Preclusion issues are always raised on SJ motion

iv. If you get a question on the final that raises question of preclusion, what motion would you make?

1. Don’t use Rule 56 to talk about summary judgment—genuine issues of mat fact

2. But for preclusion, it’s question of law, not fact

v. Don’t even mention Rule 56

vi. Claim preclusion, issue preclusion, preclusion by law

vii. If it’s offensive, P can raise it in the complaint and file a motion for SJ

viii. Requirements

1. Same issue

a. Issue is identical in both cases—same facts reviewed under the same legal standard

2. Actually litigated in Case 1

a. Matter was actually argued and decided in Case 1 (unlike Claim Preclusion)

3. Necessary to the judgment in Case 1

a. Finding had to support the judgment—same concept as holding vs. dictum

4. Party agst whom it is asserted present in Case 1 w/ full and fair opp to litigate issue

a. Basic rule: if you’re not there, you’re not bound

i. Exceptions with respect to certain kinds of privity

b. Matter of due process

5. Quality of judgment

a. Ct. had JD

6. Provisional: Party asserting preclusion

ix. Same Issue Litigated and Determined

1. Cromwell v. County of Sac (SCT 1877)
a. P Cromwell was owner of county-issued bonds

b. Case 1: Smith (for Cromwell) v. County of Sac

i. Suit by a fiduciary of Cromwell decided in favor of fiduciary to recover interest on bonds that County refused to pay

ii. County won on the ground of fraud and illegality—bonds were fraudulently issued (judge issued bonds)

c. Case 2: Cromwell v. County of Sac

i. Cromwell wants to recover interest on different coupons on same bond

ii. Wants to litigate issue of whether he gave value (consideration)

1. Wants opp to show that he gave consideration for the bonds and without knowledge of their fraudulent issue
d. Holding:

i. No IP—different set of bonds; issue not litigated in Case 1

1. Even though the issue was present in Case 1, it wasn’t litigated

2. Smith never tried to show that he gave value

ii. Cromwell was the RPI in the first case

e. Ct says that there are several reasons why you might not litigate an issue
i. Smallness of the amt in controversy

ii. Difficulty of obtaining nec evid

iii. Expense of litigation

iv. Party’s situation at the time

f. Discussion:  Why isn’t he claim precluded?

i. These diff coupons are diff claims

ii. These coupons were not mature at the time of the first suit

1. Coupons are interest installments like in an installment contract—law of accumulated breaches

2. Hypo
a. Case 1: Dr. sues patient for breach of K—failure to pay for svcs. Default judgment.

b. Case 2:  Dr. sues patient for enforcement of the judgment.  Patient says that you committed malpractice, which is an absolute defense.

i. DJs are on the merits (so CP applies), but NO ISSUE PRECLUSION B/C NOTHING IS ACTUALLY LITIGATED, BUT CLAIM PRECLUSION. Note 5, p. 679

3. Changing the facts

a. Case 2: Malpractice case—Patient v. Doctor

b. Dr. says you could have raised the issue of my negligence before

c. Not claim preclusion, but what about issue preclusion?

i. No, b/c it wasn’t actually litigated

4. Hypo

a. Case 1: Jones v. Smith: Small claims ct.—property damage--$500

b. Case 2: Jones v. Smith: Superior ct.—personal injury $500,000

i. Same issue—YES
ii. Actually litigated in Case 1—YES
iii. Necessary to the judgment in Case 1—YES
iv. Party agst whom it is asserted present in Case 1 w/ full and fair opp to litigate issue

1. Unlikely b/c no disc, jury in small claims ct.

2. Also, maybe no incentive to litigate vigorously

v. Quality of judgment—Ct. had JD

vi. Provisional: Party asserting preclusion
5. Hypo

a. Case 1: Jones v. Smith: Small claims ct.—property damage--$500

b. Case 2: Jones v. Smith: Superior ct.—personal injury $500,000

i. Same issue—YES

ii. Actually litigated in Case 1—YES

iii. Necessary to the judgment in Case 1—YES

iv. Party agst whom it is asserted present in Case 1 w/ full and fair opp to litigate issue

1. Unlikely b/c no disc, jury in small claims ct.

2. Also, maybe no incentive to litigate vigorously

v. Quality of judgment—Ct. had JD

vi. Provisional: Party asserting preclusion
x. Issue Determined Essential to the Judgment

1. Note: cannot simply support judgment—must be essential to it.

2. Rios v. Davis (TX Ct. Civ. App. 1963)
a. Car accident between Rios, Davis, & Popular Dry Goods truck

b. C1:  Popular → Davis → Rios; Davis answered w/contributory negligence on part of Popular and Rios; jury found negligence on all and denied any recovery by anyone

c. C2:  Rios → Davis; Davis alleged contributory negligence

d. Holding: C1 judgment not based on jury finding that Rios was negligent; based instead, on finding that Davis was negligent, so Rios neg not essential to the judgment. 

i. But Davis is precluded from arguing that he was not negligent; necessary to result b/c had Davis NOT been found negligent, then he would have won case against Rios; could have appealed judgment

e. Rule:  A finding of fact is not IP in a subseq action where the finding was

i. Not essential to support the judgment

ii. And found in favor of the pty agst whom the judgment was rendered

iii. And if allowed to control, would have led to a diff result

iv. It is the judgment, and not the verdict or conclusions of fact that constitutes the estoppel, and a finding that does not bec the basis or one of the grounds of the judgment is not conclusive agst either pty in the suit.

f. Rationale:  Not fair to bind Rios to a decision that he can’t appeal ( he couldn’t contest the jury decision in Case 1 b/c he won.  Bleeds over into the full fair opportunity to litigate.

3. Alternative Determinations

a. See note 7 p684!!!  When each finding individually would have yielded the same result, both are denied preclusive effect.
xi. Privity: Against whom can IP be asserted?

1. Hardy v. Johns-Manville Sales Corp. (5th Cir 1982) p685
a. Ps in an asbestos case won a judgment agst 6 manufs in Borel.  Hardy then sued these 6 manufs and 13 other companies who had not been pties to the Borel case.  TC applied IP.  13 Ds appealed.
b. Holding: 13 Ds had no control over C1.  Some of the Ds were not even aware of C1.  No preclusion allowed.
c. Rule: Nonparties to prior litigation are not bound unless there was privity, which req’s more than simply an interest in similar results (or similar activities, like manuf).  CP and IP don’t apply to parties not present in C1.
i. Exceptions to privity req:

1. Virtual rep—req’s express or implied legal relationship of accountability.

2. Nonparty controlled the previous litigation

3. Succession to a property interest

4. Otherwise adequately rep’d in the first action

xii. By whom can IP be asserted?

1. Mutuality and Exceptions

a. Tradition rule: mutuality of estoppel—IP could be asserted only by someone who was a party (or in privity) to C1.

i. Rationale: fairness—one who cannot be hurt by a prior judgment should not be able to take advtg of it
ii. Erosion of the Doctrine—two exceptions

1. Narrow—vicarious liability in employer-employee cases

a. P sues Employee negligence.  Judgment for employee—eee not neg.

i. Then P sues Employer.  Employer cannot use IP b/c not a party to C1.

ii. Exception allowed for Employer to use IP

b. OR P sues EEE in C1 and wins.  Then she sues EER in C2 and wins.  EER seeks indemnification from EEE, but no matter what result, it’s anomalous

2. Broad—p693
a. C1: P v. EER, EER wins

b. C2: P v. EEE; EEE cannot use IP—no 2nd suit for indemnity and no anomalous result.

c. Exception to allow IP for EEE
2. Rejection of Mutuality for Defensive Use

a. Bernhard—A CA decision rejecting mutuality outright. P 693

i. Ps sued executor of estate.  Judgment for executor, saying that he was authorized to take the $.  Then Ps sued Bank where $ was kept.  Ct allowed Bank to use IP even though it wasn’t a party to C1.

b. Patents: Blonder Tongue (SCT 1971)

i. P sued D1 for patent infringement.  Ct held P’s patent invalid—judgment for D1.  P then sued D2 for infringement of same patent.  SCT rev’d lower courts and allowed IP
ii. Policy

1. Duplicative litig

2. Questions fairness of giving a P >1 chance to lit same issu

3. Misallocation of D’s resources

c. Another example of aberrant result due to mutuality requirement

i. Case 1:
 Patent holder v. Alleged infringer 1.  Infringer 1 says patent’s invalid.  Ct finds that patent is valid

ii. Case 2:  Patent holder v. Alleged infringer 2

1. Same issue—YES

2. Actually litigated—YES

3. Necessary to the judgment—YES

4. Party agst whom asserted was present in Case 1 w/ full and fair opp to litigate issue—NO

5. Final, valid, on the merits—YES

6. No issue preclusion because doesn’t meet mutuality requirement

7. But if Infringer 1 has won in Case 1, P would be bound

d. So if you’re the patent-holder, what’s your strategy if you’ve got mult infringers?

i. Sue them all together b/c if you sue separately and win the first case, you have to litigate again and again with a potential to lose every suit, but if you lose suit 1, you’re bound

ii. Encourages Ps to sue all Ds at once

iii. Promotes the efficiency of the system if we allow defensive issue preclusion
3. Rejection of Mutuality for Offensive Use

a. Parklane Hosiery Co. v. Shore (SCT 1979)

i. Case 1: SEC sues Parklane for materially false proxy statement made about a merger.  Dist. Ct. and Ct. App. found that statements were false.  Sanctions imposed

ii. Case 2: Shareholder class action by Shore for damages as a result of false statements.  Shore asserted issue preclusion and moved for partial SJ

iii. This is non-mutual, offensive issue preclusion b/c both parties were not present in each case

iv. Note: Decision re Case 1 wouldn’t be binding on shareholders

v. Holding: Offensive, non-mutual issue preclusion okay in this case
vi. Rule: Trial courts should have broad discretion to determine when offensive IP should be applied.

1. General rule:  A trial judge should not allow the use of offensive IP where

a. A P could easily have joined in the earlier action

b. OR either for the unfairness reasons discussed or for other reasons, the application of offensive IP would be unfair to a D.

2. Fairness Factors

a. Did P in Case 2 avoid Case 1?

b. Did D in Case 1 have an incentive to litigate?

c. Inconsistent w/ previous judgments for D
d. Adequate opp to litigate in Case 1?
e. More procedural opps in C2 than in C1?  If so, why?  If P simply chose a ct w/o gen j/d, no luck
vii. Rationale:
1. Offensive, non-mutual IP doesn’t promote judicial economy in the same way as defensive IP

a. Gives Ps an incentive not to join claims b/c they’ll always get a second chance if there are mult Ps.

b. You can put a very sympathetic P1 in Case 1 and “wait and see” what the result is.  If P1 wins, then all other Ps can assert issue preclusion.  If P1 loses, then P2 can still sue b/c Ps are not bound by P1’s loss

2. Could result in unfairness toward D

a. Maybe not full and fair opp to defend in Case 1 if D had no incentive to defend vigorously b/c  the amt in controversy was very small

b. Judgment in Case 2 might be inconsistent with judgment in Case 1

c. There might be more procedural opps available to D in Case 2 than in Case 1 that could yield in a diff result
xiii. Think:

1. Case 1: D wins in airplane crash cases 1-10 and loses 11.  We don’t allow 11 b/c it’s an anomaly???

2. What if after case 1, airline wins?  Do we allow IP after this?  How do we know that the first case isn’t an anomaly?

xiv. Exceptions to the Operation of IP—p703
1. Pty gst whom IP is sought could not have obtained review of the judgment in C1

2. Issue is one of law and

a. The 2 actions involve claims that are substantially unrelated

b. OR a new determination is warranted b/c of change in applicable legal context or to avoid inequit. admin of the law

3. Diff in the quality or extensiveness in the procedures followed by the 2 cts or factors relating to allocation of j/d b/t them

4. Pty agst whom IP is sought had a significantly heavier burden of proof on issue in 1st case than in 2nd, burden has shifted to adversary, or adversary has a significantly heavier burden that in C1
5. Need for new determination b/c

a. Public interest

b. Not foreseeable

c. Inadequate opp or incentive to obtain full and fair adjudication
d. Problems of Federalism: Intersystem Preclusion
i. First question is always WHOSE PRECLUSION LAW ARE WE APPLYING?

ii. Const deals only w/ state-to-state.

iii. 28 USC 1738 deals only w/ state-to-federal

iv. State-to-State

1. States must give FFC to ea other’s jdgts.  In determining whether jdgt of state A was valid, state B can inquire only as to PJ.

2. Ex:

a. Case 1 TX; allows offensive issue preclusion

b. Case 2 different plane crash; filed in NY

i. NY cts must give at least as much preclusive effect to TX decision as TX cts would give to their own decisions

ii. Some doubt as to whether NY can give MORE effect to TX decision

iii. Majority: exactly the same preclusive effect
v. State-to-Federal

1. 28 USC 1738 req’s that a federal court in State A give FFC to a valid judgment of State A

a. Majority: exactly the same preclusive effect that State A would give
vi. Federal-to-State

1. State cts must respect fed ct decisions
2. Distinguish
a. FQ cases—Federal preclusion law applies
b. Diversity cases—Twist.  Federal common law applies, BUT fed common law can “borrow” from the preclusion law of the state in which the fed ct sits.  So really, state preclusion law applies.
i. Ex: C1 in fed ct in CA; C2 in MD state ct; CA preclusion law applies.
vii. Federal-to-Federal

1. FQ cases—Federal common law governs (Blonder and Parklane)

2. Diversity—Federal law governs
viii. Hypos

1. Different substantive law—IMPORTANT

a. Case 1 in VT: Smith v. Jones—Alienation of affection claim—spouse lured away by another person—tort claim agst the seducer.  VT allows it and P wins

b. Case 2 in NY: Smith v. Jones: NY cts expressly disallow alienation of affection claims

i. Under full faith and credit, NY would have to give FFC; it doesn’t matter whether NY recognizes the cause of action or not

ii. Only circ in which they’d be req’d not to is if VT judgment was invalid

2. State-to-Fed

a. Case 1: State

b. Case 2: Fed

i. FFC, using state law to govern preclusion

3. Different burden of proof

a. Case 1: Criminal case—whether P was the victim of illegal search and seizure.  Ct finds for state, says search was okay

b. Case 2: P files Civil Rights claim—can P get damages for an illegal search and seizure und fed civil rights law in Case 2?

i. You’d have a higher standard in Case 1

5. Appeals
a. Introduction

i. There is no constitutional right to appeal of a civil or criminal judgment.
ii. 28 USC 1291
1. Grants an appeal of right in all cases decided by a dist ct.
2. Applies to final decisions only
a. Final: ends the litigation and leaves the ct nothing to do but execute the judgment.
b. Not final (interlocutory): rulings on motions for transfer, discovery, and admissibility of evid, among others
iii. Three basic topics

1. Timing of appeals—when can you appeal?

2. Scope of appeal—what kinds of issues can you appeal?

a. Issues you’ve won?
b. You don’t like an issue det by ct but you won the judgment?
c. Ct determines harmless error

3. Standard of review—how much deference should an AC give to the TC’s decision?

a. Issues of law—de novo

b. Transfers, discovery—abuse of discretion

b. Timing of appeals

i. General standard: no review of a case until final judgment is issued 28 USC 1291

1. Not appealable: denials of motions to dismiss

a. Pendent AJD not allowed (where one ruling in a case is immediately appealable but the others aren’t, you can’t tack on the non-appealable ones)

2. Appealable: grants of motions to dismiss

ii. Exceptions (five)

1. Rule 54(b)

a. Req’s certification by a TC judge of a decision on a separate claim or ___

2. Collateral order rule
a. An exception created by the SCT that allows a ruling to be immediately appealed even though there’s no final ruling on the merits of the case
b. Req’s three elements

i. Significant issue

ii. Issue separate from merits of the case

iii. Must be effectively unreviewable on the merits at the time you would appeal a final judgment

iv. Cohen v. Beneficial Finance—whether to apply NJ bond req for shareholder derivative suits.  DC refused to apply NJ law req’g bond.  D immediately appealed.

v. Ct said this order did not make any steps toward final disposition of the merits and would not be merged in final judgmt.  Gave 1291 a practical construction and allowed immediate appeal.
c. Cunningham v. Hamilton County (SCT 1999) p 849
i. Is an order imposing sanctions on an atty und FRCP 37(a)(4) a final decision (immediately appealable)?

ii. Cunningham was representing a client who sued County.  She was sanctioned for repeatedly failing to comply with discovery deadlines.  She immediately appealed, but the DC aff’d the order.  6th Cir dismissed appeal for lack of JD as the judgment was not final.  SCT granted cert.
iii. SCT

1. The sanction in this case did not end the underlying litigation or leave the ct only to execute its judgment.  Therefore, it was not final.

2. Rule 37(a) sanctions are often inextricably intertwined w/ the merits of the case b/c cts have to look into the nature and importance of the info sought in disc requests.

3. Cunningham doesn’t qualify for any of the exceptions

iv. Rule: Court orders imposing Rule 37(a) sanctions are not final orders and therefore are not immediately appealable.

v. ????Where appellate review of a conclusive decision req’s consideration of the merits, the decision does not qual for collateral order exception???? P852

vi. Kennedy concurring: atty has other options—mandamus; if contempt, appeal

vii. Justifications for final jdgmt req p 851

1. Deference to lower cts

2. Prevents harassment

3. Judicial econ

3. Decisions granting, modifying, or denying injunctions—28 USC 1292(a)(1)
a. Rationale: to get an injunct, must prove irreparable injury, so these can’t wait for appeal

4. Discretionary appeals allowed under 28 U.S.C. 1292(b)

a. DC may certify an order for immediate appeal

b. Stops the pending litigation

c. Point of 1292 is that there’s an issue on which the case turns
d. Difficult b/c you have to get certification from TC judge that it meets reqs

i. Issue is a controlling issue of law

ii. Substantial grounds for difference of opinion on controlling question of law

iii. Immediate appeal will encourage more rapid disposition of the case—efficiency

iv. Even if TC certifies, ct. app. has discretion over whether to accept the case or not

e. Ex: someone sues on novel question of law

i. Ct. app. could say it doesn’t state a claim for which relief can be granted

5. Rule 23(f)

a. Allow interlocutory review of certification decisions.
b. Unlike 1292(b), does not req that DC certify the appeal; doesn’t provide any criteria for App. Ct re determining when immed appeal is appropriate.
c. Unlike 1292(b), does not stop pending litigation unless DC or CA issues a stay
d. Three categories (p 862)—when:
i. Denial of class status effectively ends the case
ii. Grant of class status raises states of the litigation so substantially that D will feel irrestible pressure to settle
iii. Will lead to clarification of a fundamental issue of law
6. Mandamus—very rare

a. Exception is more theoretical than actual

b. Must be no other way to get desired relief

c. Common law writ that says ct has taken an action that it is w/o discretion to take or has failed to take action

d. Cannot get mandamus on something for which the ct has discretion

7. US v. Nixon p 867

a. Allowed immediate appeal b/c it wasn’t appropriate to make pres disobey an order just to trigger the procedural mechanism for review.

c. Scope of appeal

i. Error that you’re protesting must be on the record of the trial below

1. Judges can be sneaky in order to keep errors out of the record

ii. You must object to the error at trial, and the objection must appear on the record

1. You must do it in a timely manner—do it as it occurs

iii. You may not raise issues for the first time on appeal

1. We want the TC to have ruled on all of these issues—AC doesn’t want to consider things for the first time

iv. You may not appeal harmless error (error not material to the outcome)
v. Winning party may not appeal

d. Standard of Review
i. Issues of law—de novo
1. No deference to lower ct’s decision

2. Can consider legal precedents LC did not

ii. Issues of fact—clearly erroneous—Rule 52(a)

1. Although there is evid to support the finding, the reviewing ct on the entire evid is left w/ the definite and firm conviction that a mistake has been committed.

2. Where there are 2 permissble views, factfinder’s choice cannot be clearly erroneous

iii. Application of law to fact—can be de novo
1. Bose Corp: Rule 52(a) does not inhibit an AC’s power to correct errors of law, incl those that involve mixed Qs of law and fact or findings of fact predicated on a misunderstanding of the governing law.
e. Mechanics (Fed. R. App. P.)

i. Notice of appeal w/ DC w/in 30 days after entry of judmt or order from which appeal is taken

1. (60 days when US is a party)

2. Time limit runs from the date the ct enters judgmt

3. Deadline cannot be waived or extended

ii. Notice must specify parties and judgment

iii. Filing of notice does not suspend effect of judgmt

f. AJD in the Supreme Court—28 USC 1254
i. Appeal—matter of right
ii. Certiorari—entirely discretionary
iii. BUT SCT treats AJD as if it were discretionary and will hear an appeal only if it presents a “substantial” FQ
1. Rule of Four—vote of 4 justices
2. Factors
a. Importance of the issue
b. Split among circuits
c. Whether issue the ct is interested in is squarely presented in the case or entangled in factual or state law dispute
d. Error below
g. Appeals in State Courts

h. Hypos

i. Executive Immunity

1. Atty Gen Gonzales is sued for authorizing wiretaps.  His defense is qual immunity under Harlow v. Fitzgerald.  Gonzalez moves to dismiss.  Motion denied.  Can he appeal immediately?

a. No—not a final judgment

b. No cert, so no Rule 54(b) and no mandamus

2. Collateral Order?

a. Significant issue

b. Issue separate from merits of the case

c. Must be effectively unreviewable on the merits at the time you would appeal a final judgment

3. SCt—whole point of immunity doctrine is to protect official not only from the decision on the merits, but having to litigate the case at all

ii. Personal JD

1. You’re sued in AK.  You have no contacts, but you don’t want to risk default, so you go and challenge PJ.  Ct. denies your motion to dismiss for lack of PJ

a. Decision is not a final judgmt under 1291

b. What about collateral order?

i. Significant issue separate from the merits

ii. If you leave, you lose your collateral attack option

iii. By challenging PJ, you consent to the ct’s decision on PJ—effectively unreviewable
iv. There will be issue preclusion

v. Unfair b/c you have to go thru all the expense of litigation

vi. But you cannot get an appeal immediately

1. This fact tells us that PJ doctrine is designed to protect right not to have a ct in a state w/ which you have no contacts enter a judgment agst you and take your prop

vii. You need to know the nature of the right being asserted (what it is designed to protect) to know whether you can use collateral order doctrine or not

iii. Rule 54 vs. claim preclusion definition of “transaction”

1. Car crash, battery, and defamation

a. Under R2J, same transaction for purposes for claim preclusion

b. Here is where 54(b) differs

c. 54—entirely diff set of damages—treat as separate claims that can be certified
Questions on p. 860

a. P files suit under the Amer w/ Disabilities Act

1. NO

2. Has to make an order and then send it up to see if the decision’s right.

3. Motion for SJ, 12(b)(6) motion to dismiss
4. Judge makes a decision—does NOT dismiss the case

b. The ct orders the P to provide English translation of certain docs produced

1. Not a controlling issue of law

2. Will not make the litigation move faster b/c it has nothing to do with the merits of the case

c. D moves to dismiss for lack of PJ

1. Not a controlling issue of law

2. Factual determination—not certifiable under 1292(b)

d. Dist Ct concludes that it would be more convenient for the litigation to proceed in a diff dist and orders the case transferred under 1404(a)

1. Again—factual determination

2. Abuse of discretion standard—never certifiable

p. 864

a. 1 claim—breach of K

a. Doesn’t qualify under 54(b)

b. Still more trial—counterclaim
a. Hardship

b. Certifiable under 54(b)

c. Certifiable

d. Majority—ruling on joinder not final enough to allow

a. No judgment entered on any one claim

b. Split among cts

c. Not certifiable

a. Negligence and SL

a. One claim, so doesn’t qualify under 54(b)

b. Same claim
a. Doesn’t qualify

Discovery Tips

· Judge is not present at discovery, so how do you tell the judge a story?

· Document every exchange you have with the other side

· You should document everything—send a letter to the other side after negotiations summing up what you agreed to.  Give them a chance to object if they think it’s not accurate.

· You need to control witnesses during depositions; the only way to do this is through documents (i.e., meeting minutes)

· Two kinds of depositions

· Evidence – clean neat contained

· Discovery – find out everything you can re details
· On X-exam, never ask a question to which you don’t know the answer
· In depositions, asking ppl things outside of chron order yields more honest answers
· Use of depo to make sure all documents have been produced—VERY GOOD
· Importance of asking questions about the oath: if he goes back on his word, you can mention the oath at trial and impeach the witness.
· Start with substantive info first, b/c that’s when a lawyer will coach, so find out early if they’re into coaching
· How will you cross examine an expert?

· Obtain your own expert

· To figure out what kind of expert you need, you need to figure out what the other expert is going to say

· Never ask a question to which you do not know the answer

· Anything damaging that your witness might have in his background, you disclose it on direct examination; you don’t want that to come out on cross-examination

· How would you have the witness characterize how much she’s being paid?

· Ask how much are you being compensated for the time you’re spending here?

· Have her say it takes away from the time she has to do the other work he gets paid to do.
Discovery Hypos

· Hypo 1

· You represent an ins co.  There’s a dispute over the amount of coverage, and you don’t want to turn over info that you haven’t reviewed b/c (1) you want to make sure it’s relevant and (2) you want to know what the other side knows.  BUT you don’t want to waive any applicable privilege – might contain atty-client contact.  Assume this is all relevant info.
· 26(c)??
· 26(b)(2): Court may limit discovery if it determines that the disc sought is unreas cumulative or duplicative

· Cost of reviewing docs outweighs value of the case itself
· Hypo 2

· What if you have the collapse of a major bank and FDIC is on the hook for $450 mil?

· Case not as strong for limited discovery

· Hypo 3

· Your client was negligent in constructing a bldg.  You want to explain ea and every way in which the client was negligent.  If you’re the D’s lawyer, you say tell me ea and every way and name supporting documents.

· You still have to respond
· Hypo 4

· What if you want info about someone’s liability insurance?
· You’re P

· Required by initial disclosure provision
· Why?
· Helps you propose settlement amt
· Maybe D is judgment-proof
· What about asking D for a balance sheet (requesting his financial records)?
· Und normal circum, D’s financial records not admissible
· When would it be?
· Embezzlement
· Divorce
· Hypo 5
· You get facts from the other side, but you realize they should not have gone to you.  The info incl atty-client material, and you see this on the cover page.

· Don’t look at it; inform the sending lawyer and follow his/her instructions

· But it depends what state you’re in

· You have to be prepared ethically—know the rules of your jurisdiction
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