Civil Procedure Outline
Discovery

Discovery Overview
· Discovery= factual investigation 
· 3 main purposes of discovery
· Permit the preservation of evidence that might otherwise be lost before trial
· Provide mechanisms for narrowing the issues in dispute between the parties

· Permit the parties to acquire greater information about their own and the other side’s cases
· Two types of information to which discovery rules permit access

· Allow parties to learn what evidence the other side has in support of its claims of defenses

· Eliminates the element of surprise

· Allow parties to acquire information in order to strengthen their own cases

· In many cases, the strongest evidence of wrongdoing will be in possession of alleged wrongdoer

· Some object to this use of discovery (5th Amendment- protects criminal defendants from self-incrimination- reflects this concern)

· Discovery is much more limited in criminal cases (stems from fear of witness intimidation and perjury)

· Types of discovery

· Depositions

· Interrogatories

· Production of Documents

· Request for Mental and Physical Exams

· Request for Admission

Scope of Discovery: Governed by Rule 26(b)(1)- Inclusion rule
1. Any non-privileged matter

2. Relevant to any party’s claim or defense

a. Changed from “any discovery regarding the subject matter of the case”)

3. Including documents- existence, location, description- and identities and location of people
4. For good cause, court may order discovery for anything relevant to the subject matter involved in the action that would be sufficiently useful

a. Need consent of judge to go beyond any info related to any parties claim or defense

5. Relevant information need not be admissible at trial if discovery is reasonable calculated to lead to admissible evidence (i.e. certain witnesses/documents/facts)

a. i.e. Hearsay is not admissible at trial.  However, may ask questions re: hearsay (What did Mrs. Jones tell you?) in order to obtain information that would be admissible.

6. Subject to limitations of Rule 26(b)(2)(C)

a. i.e. too broad, oppressive, benefits outweigh the burdens
LIMITS TO DISCOVERY
Rule 26(b)(2)- Exclusion Rule

· 26(b)(2)(C)- KEY TO DISCOVERY PROCESS
· Court (on motion or on its own) must limit discovery for three categories
· (i) discovery sought is unreasonably cumulative/duplicative, or can be obtained from some other sources that is more convenient, less burdensome, or less expensive
· (ii) party seeking discovery had ample time to obtain information sought
· i.e. party waited until end of discovery period to request a large amount of information
· (iii) burden/expense outweighs its likely benefit
· Cost-benefit analysis used by judges to determine if it makes sense to force parties to produce the information 
· Consider needs of case, amount in controversy, parties’ resources, importance of issues at stake, importance of discovery in resolving the issues
· (b)(3)-(5)- Other reasons for avoiding the discovery process (trial prep: materials and experts; privilege)
Rule 26(c)- In order to limit discovery, file a motion for a protective order
· Allows any person from whom discovery is sought (party, private person subpoenaed) to ask the court to issue a protective order

· 26(c)(1)- Court has huge discretion under this rule (can even bar discovery altogether)

· (A)-(H)- Court can forbid the disclosure or discovery, specify terms (time and place) for disclosure or discovery, prescribed a discovery method other than the one selected, limit the scope/forbid inquiry into certain matters, designate the people who may be present while discovery is conduct, require sealed deposition opened on court order, require trade secrets or confidential research/information not be revealed

· Other options: in camera review (in chambers) by judge, redact files, sequence discovery- discovery of least controversial stuff first

· 26(c)(2)- If motion for protective order is denied, court may order that person to permit/provide discovery

· 26(c)(3)- Awarding expenses( Rule 37(a)(5)

· NOTES

· Marresse v. American Academy of Orthopedic Surgeons- Academy refused to admit surgeons, asked to disclose all information regarding who they admitting to the Academy.  Thought that this was extremely intrusive on their ability to control their membership.  Even though discovery was relevant, subject to protective order.

· Majority thinks that this was predatory discovery- plaintiff was trying to force defendants into settlement by asking them to reveal sensitive/private information. Therefore, issues protective order.  

REQUIRED DISCLOSURES
Rule 26(a)- Required Disclosures

· (1) Initial Disclosures

· (2) Disclosure of expert testimony

· (3) Pretrial disclosures

· (4) Form of disclosures= writing, signed, served

Rule 26(a)(1)- Required Initial Disclosures

· (A) Party must, without awaiting discovery request, provide to the other parties

· (i) Names of people likely to have discoverable information that the disclosing party may use to support its claims or defenses
· Along with address and telephone number if known, and subject of that information 
· Unless use would be solely for impeachment

· Only has to disclose information that it may use for its claims or defenses
· Change from earlier version which required initial disclosure of information “relevant to disputed facts alleged with particularity” whether helpful or harmful to party’s case and regardless of whether disclosing party intended to use that information

· (ii) Copies/descriptions of all documents/e-stored info/tangible things that party may use to support its claims of defenses

· ANYTHING

· (iii) Computation of damages (and documents on which computations are based)

· (iv) Liability insurance- any agreement under which an insurance business might satisfy/indemnify all or part of the judgment

· Cannot ask this at trial- too prejudicial, grounds for immediate mistrial

· (B) Proceedings exempt from initial disclosure (very specific, i.e. petition for habeas corpus, forfeiture action in rem arising from federal statute)

· (C) Timing for initial disclosure

· Within 14 days after parties’ Rule 26(f) conference
· Unless different time set by stipulation/court order or party objects during conference that initial disclosures are not appropriate in this action

· (D) Time for initial disclosures for parties served/joined late

· Within 30 days after being served (unless different time set by stipulation or court order)

· (E) Party must make initial disclosure based on information reasonably available to them.

· Unacceptable excuses

· Has not fully investigated the case

· Challenges sufficiency of other party’s disclosures

· Another party has not made their disclosures

NOTE: In criminal cases, prosecution has obligation to disclose exculpatory (freeing from guilt) material to the defense, regardless of whether the material is specifically requested
TYPES OF DISCOVERY
1. Depositions

2. Interrogatories

3. Production of documents

4. Request for physical and mental exams

5. Request for Admission

NOTE: Court may alter limits on number or depositions/interrogatories or length of depositions.  May also limit number of requests under Rule 36.  Rule 26(b)(2)(A).

SUPPLEMENTING DISCLOSURES AND RESPONSES:  If party has made a disclosure under Rule 26(a)- or responded to interrogatory, request for product, or request for admission- he must supplement or correct disclosure/response: (A) in timely manner if party learns that in some material respect the disclosure/response is incomplete/incorrect, and if the additional/corrective info has not otherwise been made known to the other parties during the discovery process or in writing; or (B) as ordered by the court.  Rule 26(e)(1).  
· For expert whose report must be disclosed under Rule 26(a)(2)(B), must also supplement information in their report or deposition.  Any additions/changes must be disclosed b time pretrial disclosures under Rule 26(a)(3) are due.  
Depositions- Rule 30
· Testimony taken under oath in front of a notary (similar to witness testifying at trial, yet without a judge present)
· Other side can always be present for cross-examination.  May also participate through written questions delivered to noticing party and asked by officer (30(c)(3)).
· Usually little reason for counsel to cross-examine, since lawyer can talk to her own witness/party privately.  However, may want to clarify statements that could be misinterpreted (potential adverse testimony may be used to impeach the witness if not clarified right away)
· Who:  Anyone with discoverable information can be deposed.  30(a)(1)
· If deponent is party- counsel initiates deposition by sending a notice of the deposition to all parties in the action, stating time and place of deposition.  30(b)(1)
· Notice may be accompanied by a request under Rule 34 to produce documents/tangible items at deposition.  30(b)(2).
· If deponent is not a party- must be subpoenaed under Rule 45 as well  
· If want party to bring records/other tangible evidence for deposition, must serve subpoena duces tecum to command production of these items with the notice. 30(b)(2)
· Some depositions require leave of court: If parties have not stipulated to the deposition AND deposition would result in more than 10 per side/deponent was already deposed/deposition will take place before time specified in 26(d) or deponent is in jail.  30(a)(2)(A)-(B)
· Can be used in two ways
· At trial if witness is unavailable (focused questions to make a record)
· Normally, this is the only time that counsel would depose its own witness
· This is where opposing counsel would cross-examine fully
· Discovery deposition (open ended questions asked to pin down as much information as possible from witness that may be offered at trial)
· Recording

· Must state method of recording in notice.  Noticing party bears the costs.  30(b)(3)(A)
· Traditionally, stenographically recorded by court reporter and transcribed
· However, allowed to be recorded electronically, Rule 30(b)(3)(A), with transcript required only if deposition later offered into evidence. Rule 32(c) 
· Limits:  Presumptive limit of 10 per side, 30(a)(2)(A)(i), limited to one day of seven hours, 30(d)(1).  Limits may be altered by stipulation of parties or court order
· Rules limit the type and form of objections that can be raised during deposition, 30(d)(3) 
· Unknown source in organization: When party seeks information from corporation/organization, but doesn’t know who within organization would be most knowledgeable, party can name the organization as the deponent and describe the information sought.  Organization must identify the appropriate person to be deposed. 30(b)(6)
· Testimony will be that of the organization, not just the individual (person as extension of company)
· Objections: Noted on record, but deposition still proceeds.  Can only instruct a witness not to answer is if the answer discloses privileged information, to enforce a limitation ordered by the court, or to present a motion to terminate deposition under 30(d)(3).  30(c)(2)
· Sanctions: Court may impose sanctions on any person who impedes, delays or frustrations the fair examination of a deponent
· Motion to Terminate or Limit: Deponent or party may move to terminate or limit deposition on ground that it is being conducted in bad faith or manner that unreasonably annoys/embarrasses/oppresses deponent or party.  Motion may be filed in court where action is pending/deposition is taking place.  If objecting party demands, deposition may be suspended for time necessary to obtain order.  30(d)(3)(A)
· Court may order that deposition be terminated or limit its scope and manner as provided in 26(c) (protective orders).  30(d)(3)(C).  
· Rule 45: If person to be deposed is not a party, she must be subpoenaed by deposition under Rule 45.
· Can object under 45(c)(2)(B) if want to resist ( other side files motion to compel
· May be held in contempt of court if does not appear.  45(e)
· Rule 31: Deposition by Written Testimony- VARIANCE  
· Party may serve on the other parties a set of questions that will be asked to a witness.  Court officer then swears in the witness and asked the questions.  

· Advantage- lawyer need not attend

· Disadvantage- witness is likely to know in advance the questions that will be asked; no opportunity for follow-up
· Rule 32: Using Depositions in Court Proceedings
· For any purpose if deponent is an adverse party
· Can be used to impeach or contradict testimony given by deponent as witness

· Used for unavailable witnesses

· Gives rules for waiver of objections [See 32(d)(1)-(4)]
· Additional minor information
· Deponent may review the statement and make changes in form or substance within 30 days.  30(e).
· Deposition must be certified by officer, certificate must accompany record of deposition, and be sent to attorney who arranged deposition.  Parties can obtain copies from officer.  Documents used at deposition must be attached.  30(f)
· May obtain reasonable expenses/attorney’s fees if party/attorney comes to deposition and noticing party either fails to attend or forgets to serve a subpoena on a nonparty deponent (who consequently did not attend).  30(g)
· Rule 27: Depositions to Perpetuate Testimony (when petitioner expects to be party in court proceeding but cannot presently bring suit/cause it to be brought)
· Rule 28: Persons before whom Depositions may be taken.  Must be taken before an officer authorized to administer oaths/appointed by the court.  May not be taken in front of party’s relative, employee, attorney, person related to any party’s attorney, or someone financially interested in action.
Interrogatories- Rule 33
· Questions that you may send to other parties in the case (may not propound these to non-parties), answered in writing under oath (unless there is an objection, 33(b)(3))
· One reason to make someone a party to a case (i.e. sue both bus company and bus driver (even though he has no $$)- later dismiss bus driver after obtaining discovery)
· Who: Must be answered by party, 33(b)(1)(A), or if directed to corporation, partnership, gov’t agency, by any officer or agent who must furnish the info available to that party, 33(b)(1)(B).

· Typically answers are drafted by lawyer, and therefore, may not be effective device for ascertaining testimony/credibility of witnesses

· However, useful way to get objective information (names, dates, lists of documents) and pave way for discovery

· Must be signed by responding party/lawyer making objections.  33(b)(5)

· Scope: May relate to any matter that may be inquired into under Rule 26(b).  Not objectionable merely because it asks for an opinion or contention that relates to fact or application of law to fact, but court may order that interrogatory need not be answer until designated discovery is complete/pretrial conference/some other time.  Rule 33(a)(2)

· Therefore, contention interrogatories are permissible but don’t get you very far. 

· Used to force opponent to specify the grounds of the general claims raised in complaint/answer

· i.e. can ask plaintiff who generally alleged negligence in what ways the defendant’s conduct was negligent

· Limits: Presumptive limit of 25 interrogatories, including subparts, 33(a)(1), and must serve answers/objections within 30 days of being served, 33(b)(3)
· Both limits may be modified by court order or stipulation
· Objections- grounds for objection must be stated with specificity.  Any ground not stated in timely objection is waived unless excused for good cause by court.  33(b)(4)
· Option to Produce Business Records: If answer may be determined by examining/summarizing/auditing party’s business records, and if the burden of deriving the answer will be substantially the same for either party, the responding party may (1) specify the records to be reviewed and give them sufficient detail to allow interrogating party to identify them readily or (2) give interrogating party reasonable opportunity to examine/audit records and make copies/compilations/summaries.  33(d)

· See United Oil below

· Less expensive and more effective than depositions for acquiring detailed, objective information

· Depo- required to answer based on knowledge and information witness has at time of depo

· Interrogatories- parties must provide facts that are reasonably available to them, even if this requires reviewing files of documents

Production of Documents and Things- Rule 34
· This request served on another party is done first- impossible to get information without documents to control the witnesses and jog their memory

· Refers to more than just documents

· 34(a)(1): Must produce or allow other requesting party to inspect/sample/copy/test, (A) documents/graphs/photographs/sound recordings/etc or (B) tangible things; may be used to enter land to inspect/photograph/test/survey, etc. 34 (a)(2)

· Contents of request must describe items with particularity, specific reasonable time/place/manner for inspection and specific the form in which e-stored info is to be produced.  34(b)(1)(A)-(C)

· Must respond in writing within 30 days and state whether party will permit or object to the request.  34(b)(2)(A)-(C)

· Nonparties may be compelled to produce documents/tangible things or permit an inspection under Rule 45

· As with interrogatories, responding parties may simply offer to open their records for examination as they are kept in ordinary course of business 

· At a minimum, should indicate how the records are organized, which records respond to which request, and other information necessary to locate requested items.  34(b)(2)(E)

· Clearly mandates broad disclosure; however, responding parties do their best to narrowly construe these discovery requests/invoking privileges and other objections.
Request for Physical and Mental Exams- Rule 35 (REQUIRES COURT ORDER)
· Most controversial rule- almost overturned by Supreme Court on grounds that it modified a substantive right
· Two things that you must prove
· Reason for exam is in controversy (relates to issue in the case). 35(a)(1)
· Materiality and relevance of the issue

· i.e. Did trucker see the red light?  Vision of truck driver is important here

· Good cause for the mental exam. 35(a)(2)
· Weigh need to get information from other parties/sources against burden on party (intrusiveness) 

· Can usually find out information from others first

· If party obtains an examination of another party, must provide copy of report to examined party if requested.  35(b)(1).  The requesting party may also receive, if requested, reports of all earlier/later examination of the same condition.  35(b)(3).  
Request for Admission- Rule 36
· Used to determine what issues are and are not in dispute; therefore parties can identify contested issues early and conserve resources

· Tool for acquiring more detailed knowledge of the evidence and narrowing the issues

· 3 Key Things To Remember

· If you fail to object, they are deemed admitted, 36(a)(3)
· Always respond to motions for request!

· Must respond within 30 days- written answer or objection signed by party or attorney.  36(a)(3)
· If matter not admitted, answer must specifically deny it/state in detail why answering party cannot truthfully admit or deny it/qualify the answer/deny part of answer.  36(a)(4)
· May assert lack of knowledge as reason to failing to admit or deny if states that it has made reasonable inquiry and information that it knows or can readily obtain is insufficient to enable it to deny.  36(a)(4)

· Requests for admissions that are admitted are binding on the party at trial

· vs. interrogatories, which are admissible, but not binding

· Not binding outside of the case. Rule 36(b)
· No issue preclusion effect

· 36(a) Scope and Procedure
· (1) Scope 

· May serve on any other party written request to admit, for purposes of the pending action only (no preclusion), the trust of any matters within scope of Rule 26(b)(1)

· (A) facts, application of law to fact, or opinions about either

· (B) genuineness of any described documents (admit docs are authentic)

· Must be accompanied by copy of document, 36(a)(2)
· Traditionally, Rules of Evidence said that in order to admit document, must get witness to say on witness stand that he recognizes the document and the document is an accurate copy

· NOW- this happens pre-trial for the most part in order to make cases more manageable
· Objections- must state grounds from objection.  Cannot object solely because request presents genuine issue at trial.  Rule 36(a)(5)
· Motions re: sufficiency of an answer or objection.  Rule 36(a)(6).
Rule 29: Stipulation About Discovery Procedure

· Parties may stipulate that (a) depositions be taken in a different way or (b) other procedures governing/limiting discovery may be changed (however, stipulation extending time for discovery must have court approval if it interferes with time set for completion of discovery, hearing a motion, or for trial.
United Oil Co. v. Parts Associates, Inc.
· FACTS: United Oil is seeking indemnity and contribution from R&H (dyes) and Parts Associates.  Believes that chemicals used in products caused liver damage.
· ISSUE:  What discovery should be allowed?
· HELD:  Court says that Parts must disclose any claims regarding any product that contains this potentially cancerous chemical; does not limit discovery to cases involving specific product that United is complaining about (at trial, United will have to prove that the products are similar).  However, can only get discovery that relates to liver damage. 
· 33(d)- if interrogatory may be answering by providing business records, party may just provide these documents to the other party.  However, court rules that Parts could not answer the interrogatories by solely providing United with boxes of documents.  Fundamental question is whether the burden is equal on both sides.  Here, the burden was not equal- Parts was more familiar with documents, much easier for them to answer the questions themselves.  This was not a proper use of 33(d).
E-Discovery

· Discovery of electronically stored information (ESI) has become increasingly important today, as vast amounts of information is stored in electronic form

· Zubulake- highlights critical role that lawyers play in discovery process
· Counsel has obligation to monitor compliance, locate relevant information, and continue duty to ensure preservation (duty to supplement under 26(e)
· Defoliation- destruction of evidence

· Obligation comes into effect when one can reasonably anticipate that dispute may lead to litigation; attorneys must tell client to preserve evidence
Five Lessons

1) Counsel must be IT savvy and obtain a good IT consultant 

· Must become expert on employee’s e-storage system and find out where things are keep

2) The litigation environment favors preparation in advance

· Regular clients should to talked to way before litigation arises.  Find out how they organize, store, and make available for retrieval e-stored information

3) New litigation environment requires good cooperation between the parties
4) There are some new safety values to protect good faith mistakes, 26(b)(5), 37(e), yet do not bank on them

5) Cost-benefit analysis more important than ever
Zubulake v. UBS Warburg

· FACTS:  Suing former employer for gender discrimination.  Charges employer with defoliation- destruction of evidence.  
· ISSUE: Sanctions for failure to produce documents in a timely fashion, or produce them at all?  
· HELD:  Yes- court imposes huge sanctions, including a jury instruction that tells the jury that if they believe that UBS could have produced the evidence, may draw a negative inference that the evidence would have supported the plaintiff’s case.  Counsel had duty to monitor compliance with the requirement for e-stored information.  Specifically, counsel here failed to keep relevant backup tapes, communicate with all key players, and turn over all e-mails.  

· Had to preserve anything that might be discoverable (this sweeps broader than Rule 26(b)- can’t tell at the beginning of litigation what might give rise to the discovery of admissible evidence.
· Put a “litigation hold” on ESI

· Backup tapes that are usually recycled need to be kept (applies to those that are accessible and routinely used for recollection of documents, doesn’t apply to emergency backup takes/inaccessible ones)

· Not enough for counsel to send memo to everyone.  After initial memo, need to notify the key players and continue to update/notify them through litigation

· Counsel must play active role and monitor the process- employees might not realize what needs to be kept.  

Specific Rule Changes That Cover ESI

· 16(b)(3)(B)(i)
· 26(a)(1)(A)(ii)- ESI must be disclosed as part of required initial disclosures
· 26(b)(2)(B)- specific limitations on e-info
· Balancing burden and benefit; yet must show substantial burden to overcome (see note)
· Party need not provide discovery of ESI from sources that party identifies as not reasonably accessible because of undue burden or cost (i.e. backup tapes, or erased, fragmented or damaged data)
· 26(b)(5)(B)- if e-stored material is produced by mistake
· ESI frequently wrongly discloses privilege information 
· Party must return, sequester, or destroy the information
· 26(f)(3)(c)- discovery planning conference must talk about how to produce e-stored information 
· 33(d)- option to produce business records includes ESI
· 34- many changes reflect inclusion of ESI
· 37(e)- sanctions will not be imposed for failing to provide ESI lost as result of routine, good faith operation of electronic information system
· Yet this rule is routinely ignored
Note: The Advisory Committee Comments on Rule 26(b)(2)(B)

· Once it is shown that a source of ESI is not reasonably accessible, the requesting party may still obtain discovery by showing good cause, considering the limitations of Rule 26(b)(2)(C) that balance the costs and potential benefits of discovery.  The decision whether to require a responding party to search for and produce information that is not reasonably accessible depends not only on the burdens and costs of doing so, but also on whether those burdens and costs can be justified in the circumstances of the case.  Appropriate considerations may include: (1) specificity of discovery requests; (2) quantity of information available from other and more easily accessed sources; (3) the failure to produce relevant info that seems likely to have existed but is not longer available on more easily accessed sources; (4) the likelihood of finding relevant, responsive information that cannot be obtained from other, more easily accessed sources; (5) predictions as to the importance and usefulness of the further information; (6) importance of the issues at stake in the litigation; and (7) the parties’ resources
Qualified and Absolute Privileges

Absolute privilege- may not be overcome under any circumstance, i.e attorney client privilege

Qualified privilege- may be overcome upon a showing of need and inability to acquire the same material from other sources

· Rule 26(b)(1) permits discovery of “non-privileged” material

· “privileged”- narrow category of material delineated under the rules of evidence

· Just because information is personal, confidential, or intended to be secret doesn’t necessarily make it privileged

· Several well-established categories of privileged information: lawyer-client; doctor-patient; priest-parishioner; husband-wife

· Only the communication itself that it protect, not the underlying facts
· Privileged information reflects policy judgment that certain interests are more important than fact finding and truth seeking (i.e. complete and honest disclosure between client and lawyer( better representation)

· Scope of attorney-client privilege when client is corporation

· Privilege protects all communications between employees and lawyer, not just communications between managers and the lawyer.  Upjohn Co. v. United States
· Rule 26(b)(5)
· (A) When party withholds information otherwise discoverable by claiming that the information is privileged or subject to protection as trial-prep material, party must

· (i) expressly make the claim

· (ii) describe nature of documents/communications/things not produced so the other party can assess the claim

· Advisory Committee note: if claimant doesn’t properly claim the privilege or protection, this may be viewed as a waiver.  However, courts generally refuse to invoke harsh remedy of waiver without showing of prejudice or bad faith
· (B) If material is inadvertently disclosed (i.e. overlooked, embedded data), disclosing party may notify the other party of the claim/basis for it.  After notification, other party must: return/destroy information, cannot disclosure information until claim is resolved, must try to retrieve information if it has already been disclosed, and may present info to court under seal for determination of claim.
· Producing party must preserve information until claim is resolved

· This part does not specify when such disclosures are deemed a waiver
Attorney-client privilege: This privilege applies if:

(1) The asserted holder of the privilege is, or sought to become, a client

· Doesn’t mean that the client had to have paid the attorney money

· Cocktail party chatter is not privilege, unless clear that he wants to become a client

(2) The person to whom the communication was made

a. Is a member of the bar of a court, or his subordinate and

· Can communicate it to a paralegal who will transfer the information to the lawyer

b. In connection with this communication is acting as a lawyer

· i.e. general counsel of an organization might have two roles, provide both legal and business/organizational advice; if info was communicated for the purpose of obtaining business advice, then information is not privileged

(3) The communication relates to a fact of which the attorney was informed 

a. By his client

b. Without the presence of strangers

c. For the purpose of securing primarily either

i. An opinion on law or

ii. Legal services

iii. Or assistance in some legal proceeding AND NOT
d. For the purpose of committing a crime or tort, and

· Client cannot find out the best way to rob a bank and get the least penalty

(4) The privilege has been

a. Claimed, and

b. Not waived, by the client

· Must be asserted by the client.  Can be claimed by the attorney, but it’s the client’s privilege- client is the one who chooses what is disclosed.

Rule 26(b)(3)= WORK PRODUCT RULE (Hickman codified)
· (A) Party cannot discover documents and tangible things prepared in anticipation of litigation or for trial by another party’s lawyer.  Unless:
· (i) they are otherwise discoverable under Rule 26(b)(1)
· (ii) party shows substantial need for the materials to prepare their case (relevant to the issue) AND cannot, without undue hardship, obtain their substantial equivalent by other means
· (B) If court orders discovery, must protect against disclosure mental impressions, conclusions, opinions, legal theories or party’s attorney
· (C) Any party on request and without showing can obtain their own previous statement about the action or its subject matter.  If request is refused, can get sanctions.  A previous statement is either a written statement that the person has signed, or a contemporaneous stenographic/electrical/transcription that recites verbatim the person’s oral statement.  
NOTE:

· “in anticipation of legislation”- does not require that legislation has commenced

· Some courts suggest that protection extends only when adversarial proceedings are contemplated (more than anticipation of settlement)

· What is connection between litigation and material to be protected?

· Material must have been prepared to assist in litigation, or less demanding standard, prepared because of legislation

NOTE: This rule only applies to documents and tangible things.  Answers to interrogatories and responses to deposition questions are not covered by Rule 26(b)(3) and are therefore, not work product.  However, principles from Hickman still protect information in intangible form.
Hickman v. Taylor

· FACTS: Lawyers representing a tug boat company that got into an accident took statements (informal) from witnesses.  Other side wants these statements.  District court said that attorney, Fortenbaugh, had to give up the information.  Fortenbaugh was held in contempt (this was the only way to appeal; otherwise, would have had to give up the information and the privilege would have been lost).  
· HELD:  Establishes common law rule on work product (before 26(b)(3)).    Apply protection to anything that is prepared in anticipation of litigation or trail.  Can overcome this privilege (qualified) through showing of A) need/relevance and B) difficult to obtain same information BUT court will still protect mental impressions/opinions of the lawyer.
· Court ignores procedural mistake (filed interrogatory to Fortenbaugh under Rule 33 instead of Rule 45 subpoena) to decide on work product issue.
· Work product material should be protected because 

· If lawyer knew that material would be discoverable, he would not write anything down

· Fundamentally unfair to reward lazy lawyer free-riding off opponent’s work

· Want to protect lawyer’s own theory of the case

· Lawyers would become witnesses at trial (but doesn’t this confuse discoverability with admissibility?)

· Demoralizing effect

· Inefficiency, unfairness and sharp practices

Whose privilege laws do we apply?  1st thing to answer

· Federal rules don’t tell us what to do except for work-product

· For attorney-client (or other recognized privileges), look to Federal Rules of Evidence 501

· Use federal common law to govern privilege, except for civil proceedings that use state law

· If it’s a federal question case, use federal common law to decide privilege

· If it’s a case where state law decides substantive issues (i.e. diversity), then use state law to govern privilege

NOTES: 
· Findings do not have to be done by the lawyer himself.  As long as it is done in anticipation of litigation/preparation for trial, it receives work product protection.
· EX: Fire.  Insurance company suspects arson.  Investigator sent to scene to determine cause- sends written report to chief claims person and general counsel.  Is this information be privileged under Rule 26(b)(3)?

· Not every claim investigated by insurance company is in anticipation of litigation- it’s their job to investigate, therefore never deemed work product.  (ordinary course of business exception)
· Changed hypo: If insurance company sent specialized arsonist investigator with knowledge that insurance company will deny claim if arson found, this may be work product.  Not normal course of company’s business- secondary investigation to gather information to prepare for trial (since they are assuming that they will deny claim and suit will ensue)
· Different views on whether material produced in anticipation in one suit is protected from discovery in future litigation


Experts 
· Two kinds of experts: consultants who assist in preparation and those who testify at trial
· Federal Rules of Evidence

· 701- ordinary witnesses are not permitted to testify as to their opinions

· Unless these opinions are rationally based on perception of witness and helpful to clear understanding of witness’s testimony and fact at issue

· i.e. car looked like it was moving faster than speed limit

· i.e. lay witness cannot say bridge collapsed because he thought steel was inferior (cannot say why something happened)

· 702-03- Exceptions to witness testimony (qualified experts)

· Experts may testify to these types of opinions, but must be qualified on basis of train/experience to be able to offer this kind of opinion testimony

· Before allowed to offer opinion, must lay out foundation as to their expertise/educational background/experience

· Other side can cross-examine witness- voir dire- in attempt to destroy credibility

· Parties must disclosure experts to be used, accompanied by written report. Rule 26(a)(2).  Once report has been turned over, expert can be deposed.  Rule 26(b)(4)(A).

Rule 26(a)(2) Disclosure of Expert Testimony

· (A) Party must disclose to other parties the identity of witnesses it may use at trial to president evidence under Fed.R.Evid. 702,703,705

· (B) Written report- Disclosure must be accompanied by written report- prepared and signed by expert witness.  
· Report must contain (i)-(vi): complete statement of all opinions the witness will express and basis for them; data/information considered by witness in forming opinions; exhibits that will be used to summarize/support opinions; qualifications and list of publications authored in previous 10 years; list of all cases in which, during previous 4 years, witness testified as expert at trial/depo; statement of compensation to be paid for study and testimony

· (ii)- “data or other information considered by the witness in forming the opinions”- does this mean that if attorney gives testifying expert material that would otherwise be work-product, the expert must disclose the previously privileged material?
· Majority of courts hold that all material reviewed by a testifying expert is discoverable- thereby destroying work-product privilege.
· (C) Party must make these disclosures at time ordered by court.  In absence of court order, disclosures must be made 90 days before trial (or 30 days after other party’s disclosure if expert’s sole use is to contradict/rebut evidence on the same subject matter identified by the other party in Rule 26(a)(2)(B))

· (D) Must supplement these disclosures when required to under 26(e)

Rule 26(b)(4) Trial preparation: Experts

· (A) Testifying expert witnesses may be deposed.  Deposition must occur after Rule 26(a)(2)(B) report is provided. 
· (B) Expert employed only for trial preparation- not subject to interrogatories or deposition if retained/employed in anticipation of litigation or to prepare for trail, but who is not going to be called as witness at trial.  Unless:

· (i) as provided in Rule 35(b)- examiner’s report

· (ii) on showing of exceptional circumstances under which it is impracticable for a party to obtain facts or opinions on the same subject by other means 
· NOTE: potential for abuse- retain experts who have controversial evidence because their information is not discoverable
· (C) Payment- party seeking discovery must (i) pay expert reasonable fee for time spent in responding to discovery under (A) or (B) and (ii) for discovery under (B) also pay the other party a fair portion of the fees and expenses it incurred in obtaining the expert’s facts and opinions
Ager v. Jane C. Stormont Hospital and Training School For Nurses- Rule 26(b)(4)(B)- Experts employed only for trial prep

· FACTS: Woman dies during childbirth, daughter is quadriplegic.  Defense tries to obtain names of non-testifying experts.

· HELD:  1st : Remand to discover if experts were informally consulted, then discovery is barred.  2nd: if expert was retained in anticipation of legislation, but not expected to testify, unless defense can show an extraordinary need, cannot receive this information. Extraordinary circumstances- must prove that information (i.e. just names and addresses) cannot be obtained any other way.   

· Divides experts into:

· (1) Testifying experts

· (2) Formally contracted but not testifying- can only get information if examining doctor or showing of exception circumstances.
· (3) Informally consulted in prep for trial, but not retained - never can get information about these experts, not retained for specific case

· No provision in Rule 26(b)(4) deals with these types of witnesses

· (4) Experts whose information was not acquired in trial prep. Includes regular employees of a party not specially employed on the case or experts who were actors/viewers of occurrences that gave raise to suit.  These people treated like other witnesses, no special protection.
· However, does not mean that party whose trial expert is regular employee (and therefore not retained or specially employed) can ignore mandatory disclosure requirement of Rule 26(a)(2) that required testifying experts to provide reports to other side if they were retained or specially employed.  Most courts have held against this unintended loophole.

· Here, Concerned with 2 and 3

· Factors to consider to determine status of expert (does it fit into category 2 or 3?): manner in which consultation was initiated; nature, type, and extent of information provided; duration and intensity of consultation; terms of consultation
NOTE: 

· Regarding testifying experts, considerable tension between rules that product work product and rules that require disclosure of expert’s work/communication with lawyer.  

· Litigants ran into problems because needed/wanted to tell experts information, but this information would then become discoverable.

· Lawyers came up with idea to hire non-testifying expert who can communicate with expert and talk about how the testimony should be prepared
· Non-testifying experts can also educate counsel on procedures, prepare witnesses to testify, develop theories of recovery, develop exhibits

· These people are not subject to disclosure aside from compelling need.  

· Way to get around discovery process, yet complicated result.  

· Proposed new rule provides that Rule 26(b)(3) protects drafts of experts from disclosure.

Why do lawyers who disobey discovery order want to be held in contempt of court?

· This is done purposefully.  Contempt citation is necessary to ensure immediate appellate review of discovery ruling

· Litigants cannot appeal until there is a final judgment that ends the whole case

· Because discovery rulings come before the end of the case, these rulings are not immediately appealable

· However, a contempt citation is immediately appealable because considered a separate proceeding.  

Discovery Overseas

· Broad discovery is unique to the U.S. system

· In civil law countries, lawyer-conducted discovery is limited; courts are responsible for developing evidence

· Other common law countries allow some discovery- but limited by time limitations, pleading rules, and aversion to using discovery for “fishing expeditions”

· What happens when info/witnesses that would otherwise be discoverable are located abroad?

· Rules don’t have geographic limits with regard to discovery from another party

· Rule 34 requires production of documents/materials within custody or control of party

· Fact that documents are located abroad doesn’t obviate obligation to produce them

· Fact that relevant people are located abroad doesn’t relieve party to comply with deposition notice under Rule 30(b)(6)

· Sometimes required to come to US

· Other times, take deposition abroad- Rule 28(b)

· US and 43 other countries signatories to Hague Evidence Convention- provides mechanisms for one court to request judicial assistance of the country in which the evidence abroad is located

· Courts do not have to use Convention as preferred approach- can use regular discovery tools if available

· Countries have responded to US’s discovery system by enacting blocking statutes which prohibit disclosure of certain info, even in response to discovery requests

· However, despite civil/criminal penalties, these statutes do not deprive an American court of the power to order a party subject to its jurisdiction to produce evidence, even though act of production may violate statute

· U.S. courts can assist foreign tribunals, but it is not required (can consider relevant factors)
Managing a District Court Caseload

· In 1960s, pre-trial in federal courts was run by attorneys, only went to court if there was a dispute, figured out own discovery exchange

· Ultimately, litigation became too protracted and judges’ caseloads were too overwhelming(number of changes in judicial system regarding how judges should take more active role in managing cases, imposing deadlines, encouraging settlements

· Reflected in Rule 16 conference

Rule 26(a)(3) Pre-trial disclosures

· (A) Final exchange of witnesses, depositions used in place of testimony at trial, and documents/other evidence that will be used at trial

· (B) Must be produced at least 30 days in advance.  Opposing side has 14 days to object to use of certain witnesses/documents.

· Judge will rule on all of these before trial.

· Motion in limine- motion that asks the judge to exclude certain evidence from being admissible at trial

· All disclosures under Rule 26(a) must be in writing, signed, and served. Rule 26(a)(4)

Judges

· Lifetime tenure- Reasons why this is ok
· Judges exercise judgment, not will- must rely on precedent
· Internal checks within 
· Trial judges have authority over facts of case while Supreme Court is final arbiter of law
· Right to a jury trial= ultimate check on power
· These checks are good assuming that there is a trial.  However…
· There is no precedent regarding how the judges should manage pretrial, reasonable time periods and discovery requests. Pressure to settle (few rules, no case law)
· No appeals process for pretrial- therefore, unreviewable discretion 
· Unless pretrial decisions are made by magistrate; then they are appealable to district judge
· No jury trial in pretrial process
· Everything moves from pretrial to trial only 1-3% of the time
· If Framers knew this, they would assume that judges would abuse their powers
· Therefore, the best thing to do is deal with settlement through a magistrate judge who has no influence over the case, but acts as mediator in encouraging settlement
· Rule 16(b)(1)
Scheduling

Rule 26(f)

NO FORMAL DISCOVERY MAY OCCUR BEFORE RULE 26(f) CONFERENCE (Rule 26(d)(1)) (unless proceeding exempted from initial disclosure, 26(a)(1)(B))
· (1) Parties must have a Rule 26(f) conference “as soon as practice”/21 days before scheduling conference is held or a scheduling order is due under Rule 16(b)
· (2) Parties must consider nature and basis of their claims/defenses, possibilities for settling or resolving the case, make arranges for Rule 26(a)(1) disclosures, discuss issues about preserving discoverable information and develop a discovery plan.  

· (3) Discovery plan

· (4) Expedited service

Rule 16- Pretrial conferences; scheduling; management
· (a) Purpose of pretrial conference

· Express objective: facilitating settlement Rule 16(a)(5)

· (b) Scheduling 
· (1) Scheduling order- must be issued by district judge or magistrate either after”

· (A) receiving parties’ report under Rule 26(f) or (B) scheduling conference

· Permits, but does not require, court to hold a scheduling conference with parties or their lawyers to assist in preparation of scheduling order

· (2) Scheduling order can be issued at any time, but must be no later than 90 days after appearance of defendant and 120 days after service of
· (3) Lists subjects that can be considered at this meeting
· (A) Required contents: must establish time limits for joinder, amendments, motions and discovery 

· (B) Permitted contents

· Scheduling order is blueprint for the pretrial litigation as a whole, determining when various tasks must be completed and at least suggesting when the case might be ready for trial

· Court may hold multiple pretrial conferences; matters for consideration at these conferences listed in Rule 16(c)

· After any conference under this rule, court should issue an order reciting the action taken, which will control the course of action until modified by the court. Rule 16(d)

· Court may hold final pretrial conference, Rule 16(e), to formulate a trial plan

Timing

· Rule 26(f) conference between the parties (no discovery until this point)

· Can be as late as 99 days after service

· Must submit written report of this conference within 14 days

· Initial disclosures required by Rule 26(a)(1) must be produced within 14 after Rule 26(f) conference

· Pretrial disclosures under Rule 26(a)(3) must be made 30 days before trial

· Pretrial scheduling conference

Sanctions

Rule 37- first resort, Rule 26- for serious discovery problems
Rule 37

· Motion for an Order Compelling Discovery or Disclosure (37(a))

· Party may move for order compelling disclosure or discovery; must certify that movant has in good faith to obtain this information from other side without a court order.  37(a)(1)

· Go to court that governs discovery (usually forum court) Rule 37(a)(2)

· Rule 45 subpoena: must go to that court to enforce it

· Motions

· To Compel Disclosure:  If party fails to make disclosure required under Rule 26(a), other party may move to compel disclosure and for sanctions.  37(a)(3)(B)
· To Compel Discover Response: May be made if (1) deponent fails to answer question asked under Rule 30/31, (2) corporation fails to designate an officer to appear at deposition under Rule 30(b)(6) or 31(a)(4), (3) party fails to answer interrogatory under Rule 33, (4) party fails to permit inspection under Rule 34.  37(a)(3)(B)

· For purposes of 37(a), an evasive or incomplete disclosure, answer or response may be treated as failure to disclose/answer/respond

· After hearing both sides, judge can:

·  File an order forcing other side to compel with discovery request and pay reasonable expenses, including attorney’s fees (unless movant did not first attempt in good faith to obtain information  the nondisclosure/ response/ objection was substantially justified, or awarding expenses is unjust). 37(a)(5)
· Deny the motion and issue a protective order under Rule 26(c) and order moving party to pay attorney’s fees to opposing side.  37(a)(5)

· Sanctions for Violation of Order to Compel: If this order is violated, the court may: (i) order the matters to be treated as admitted; (ii) prohibit the party from supporting or opposing designated claims or defenses; (iii) strike pleadings, stay or dismiss the action, or render a default judgment, or (iv) hold the delinquent party or witness in contempt (contempt may not be used be Rule 35).  May also assess reasonable fees, including attorneys fees.  37(b)
· Immediate Sanctions: If party fails to attend own depositions or fails to answer any interrogatories, party may move for immediate sanctions (as opposed to motion to compel).  Motion must certify that moving party made good faith attempt to obtain answer.  Court may (i) order the matters to be treated as admitted; (ii prohibit the party from supporting or opposing designated claims or defenses, (iii) strike pleadings, stay or dismiss the action, or render default judgment.  37(d)

· Automatic Sanctions: Sanctions are also available for failure to disclosure under Rule 26(a), supplement under Rule 26(e), failure to admit under Rule 36.  Party who failst o make required disclosures will not be permitted to use the info withheld as evidence at trial, at hearing, or on a motion, unless failure was harmless.  37(c).
· Unacceptable excuse for failure to act- Failure to respond to interrogatories, request for inspection, or appear at deposition will not be excused on ground that discovery was objectionable, unless party failing to act has pending motion for protective order under Rule 26(c).  37(d)(2)

Rule 26(g)- another relevant provision; discovery analog of Rule 11 (which doesn’t apply to discovery process)

· All disclosures under Rule 26(a)(1) or (a)(3) and every discovery request/response/object must be signed by at least one attorney or unrepresented party.  By signed, certifies that to best of that person’s knowledge, information and belief formed after reasonable inquiry that:

· With respect to disclosure, complete and correct at time it is made

· With respect to discovery requests/responses/objections

· Request is consistent with rules and warranted by good faith 

· Not for improper purpose, to cause delay, needless expense, harass
· Not unreasonable or unduly expensive given the case and the importance of the issues at stake

· Sanctions can be imposed on lawyer or parties 

· include elimination of claim or defense, pay for attorneys fee

Washington State Physicians Insurance v. Fisons Corp.

· FACTS: Baby given medicine that caused seizures and brain injury.  Family sues doctor and drug company.  Doctor cross-claims against drug company.  Doctor settles with Pollacks.  Later, smoking gun document anonymously sent to Pollack’s lawyer- said that doctor knew about dangers of ingredient in medicine.  Sanctions are denied; however, judge required requested documents to be delivered.  Among 10,000 new documents, second smoking gun document- memo re: toxicity and explains that leading doctor proponent of drug is heavily involved in Fisons’ stock.  Family settles with drug company.  What is left is doctor v. drug company.  Doctor awarded $3 million in damages.
· ISSUE: Should drug company be sanctioned for discovery abuse?

· HELD: Remanded for sanctions.

· Standard of review here: abuse of discretion standard

· Have to be almost absolutely certain that trial court got it wrong because Court of Appeals wants to give trial court a lot of latitude in handling discovery process.

· Lower court decided that sanctions were not required because it used a subjective standard.  (i.e. did not intentionally misfile documents, definition of “product” was unclear, no motion to compel under Rule 27 first before sanctions, conduct was consistent with customary and accepted litigation practices of bar, etc)
· Here, Appellate court rejects all of these arguments and uses an objective standard.  A reasonable person would have known, just because it was a customary practice, doesn’t make it right.  CLASSIC EXAMPLE OF DISCOVERY EVASION.

NOTE: Standard of review

· How much deference the appellate court should give to the trial court’s decision, and conversely, how easily should the appellate court substitute its own judgment for the trial courts

· De novo- one end of spectrum

· purely legal issues

· No discretion to trial court, reviewed as if new to appellate court

· Abuse of discretion- other end of spectrum

· Within the discretion of the court to decide within a certain range.

· Special reason to give respect to trial court an not overrule their judgment- judge was at the trial.  

· Review of fact finding in non-jury trial- done only if judgment is erroneous

· Less differential than abuse of discretion

· Strong conviction that trial court got it wrong, not just that the Court of Appeals would have decided it differently 
Ethics in Discovery

The Kodak Case and ABA Model Rules of Professional Responsibility 3.3 and 3.4
Adjudication With and Without a Trial

Trial by Jury: The Seventh Amendment

Jury does three things

· Finds facts based on evidence

· Evaluate the facts in terms of legal consequences based on instructions from the judge

· Present the results and verdict for one side

Seventh Amendment- guarantees a right to a jury trial for civil cases in federal court (“in suits at common law”)
· Unlike other Bill of Rights provisions, this amendment has not been applied to the states through the Incorporation doctrine of 14th Amendment

· Yet most state constitutions guarantee a jury trial right.  

· Two parts

· Jury clause- the right of a jury trial is preserved

· Historical test- has right to jury today if would have had one in 1791

· Re-examination clause- no fact tried before a jury shall be reviewed by a judge

· would a judge at common law have reviewed and corrected a jury verdict in that particular was in 1791?

Jury clause

· The one amendment that is historically linked- doesn’t grant the right to jury trial in all civil cases (unlike 6th Amendment- grants jury to all criminal cases)

· Wanted to preserve distinction between law and equity courts

· Law- traditional legal courts; equity- descendent of king’s right to do justice, provide certain remedies not available in law courts (i.e. certain claims, injunctions)

· As a matter of procedure, equity courts did not have a right to a jury trial.  

· Constitution wanted to preserve this distinction( 7th Amendment granted juries for suits at common law (law courts)
· However, distinction was abolished in 1938- all claims merged into one court system

· Rule is still that if it was available in 1791, it is available now

· Well what happens in 2009 when this is historically based?  Problems

· Administration agency: Supreme Court says that jury trial does not apply here

· What about a new statutory right not existent in 1791?  i.e. Title VII of Civil Rights Act of 1964

· Mixed law and equity?  If asking for both injunction and damages…

· Tough issue for overlapping claims (i.e. nuisance claim- want monetary damages and injunction against someone who is chopping down your trees)

· Equity courts had “clean-up doctrine”- If wanted both kinds of relief, equity courts can grant monetary damages along with injunction

Chauffeurs Local 391 v. Terry- Establishes historical test

· FACTS: Plaintiffs were employees of McLean Company and Union members who were laid off.  Brought suit against McLean (dismissed) and the Union (violated duty of fair representation.)  Duty of fair representation- Unions could not engage in unfair labor practices and must represent fairly the duties of those who they represented- implied private right of action.  
· ISSUE:  Does this type of action imply right to jury trial?  How does court decide if this issue would have been legal or equitable in 1791?

· HELD: Establishes test

1) Look for historical analog.  If clear historical analog, go with that.

2) If ambiguous/newly created statutory causes of action, most persuasive factor is nature of the remedy

· NOTES: 

· Congress can specify that there is a right to a jury trial for a cause of action.  

· Can waive right to jury trial, but if one side wants it…you must have one.

· In case of discrimination allegations, no right to jury trial

· Wrongfully withholding money, seems to be restitutionary(equitable courts

· Reasoning behind why Title VII cases did not need jury trial and Congress gave it one statutorily
· Overlapping cases

· Used to go to equity courts- clean up doctrine (see above)

· Two schools of thought 

· 1) preference for a jury trial (stems from 7th A)/adding request for injunction shouldn’t take away right to jury trial OR

· 2)  send everything to judge as it would have been in 1791

· Beacon- favors first school of thought, yet not without dispute
· Legal issue and everything that overlaps (liability) sent to jury; judge decides equitable issue

· Dairy Queen- only get equitable remedy if legal remedy is inadequate.  Therefore, equitable issues are not always necessary (if something doesn’t have to be equitable, it should not be.)  Jury hears all legal issues and overlap first, then judge decides purely equitable issues


Federal Rules Relating To Jury Trials
Rule 38 and 39
· 38 (b)(1): Must demand jury no later than 10 days after the last pleading is served
· Demand can be in separate document, but most parties include it in pleading. Can specify what issues you want tried by a jury

· 38 (c): Party mat specify the issues that it wishes to have tried by jury; otherwise, considered to have demanded jury on all issues at trial.

· 38 (d): Failure to request jury constitutes a waiver, and case is tried before judge. 39(b)
· Rule 38(a) includes unnecessary statement that right to jury trial is given by 7th Amendment

· Rule 39: division of authority between judge and jury.  Court has judicial discretion to try issues by jury even if not required by 7th A, including with consent or use of advisory jury
· Rule 39(a): When jury trial has been demanded, must be a jury trial unless parties file a stipulation to a jury trial or court, on motion or on its own, finds that there is no federal right to a jury trial on some or all of the issues.  

Rule 47 Selecting Jurors
(A) Parties/attorneys or court may examine jurors.  If court conducts examination, attorney can give judge questions to ask.
(B) Court must allow number of preemptory challenges provided by 28 USC § 1870
(C)  Court may exclude a juror for good cause during trial or deliberation.
Rule 48 Number of jurors; Verdict
· Jury must have 6-12 members initially, and each must participate in verdict unless excused under 47(c).  Verdict must be unanimous and returned by jury of at least 6 members (unless stipulated otherwise).  
Selection and Size of the Jury

Structure and Form of Jury Trial

· Starts out with selection of jury
· Voir dire- examination of potential jurors either by lawyers or judges
· Plaintiff’s opening statement
· Defendant can respond or defer opening statement till later (yet this is not a good idea)
· Plaintiff’s direct evidence- must establish prima facie case
· Evidence for every single element of the cause of action. 
· If not, defendant can file a motion for judgment as a matter of law
· Order of witnesses and evidence is strategic- primacy and recency (jurors remember what is first and last)
· Defendant puts on his own evidence
· Plaintiff has right to rebuttal- can only respond to things put up by defendant
· Closing statements (party with burden of persuasion- usually plaintiff- goes first and again at end if so desires)
· Jury instructions- before or after closing arguments (if after, judge must tell jury instructions to lawyers before they make closing arguments)
Selection Process
· Juries summoned from master roll of prospective jurors.  Used to exclude women and minorities, but now must reflect reasonable cross-section of population
· Courts use voter registration lists, licensed drivers, taxpayers, and welfare recipients to put together jury roll
· Venire- jurors who are summoned for jury
· Jury is selected from venire through voir dire
· Purpose- gather information about prospective jurors’ knowledge, bias, opinions about the case
· Judge make strike juror for cause or lawyer may use peremptory challenges
· “cause”- close connection with any of the parties or witnesses or fixed opinions that would not enable them to judge impartially the guilt of the defendant
· Can be conducted in variety of ways: individual or group questioning, questioning by lawyers and/or judge
· Judge has wide discretion re: conduct of voir dire and scope of questions
· Peremptory challenges- fixed by statute.  Federal civil cases, each side gets three.  28 U.S.C. § 1870
· Justifications- 1) government was perceived as having inherent advantage in controlling selection of venire, therefore, peremptory equalized defendant’s position; 2) help legitimize verdicts by giving participants power in selection; 3) supplement challenges for cause, allowing lawyers to strike jurors whom they believed to be biased, without having to have consuming/intrusive voir dire questions
· Traditionally- could be used for any or no reason at all
Batson- discrimination based on race could not be used for peremptory challenges
J.E.B. v. Alabama- discrimination based on gender is not allowed for peremptory challenges

· At the time, vast majority of lawyers thought women would be more sympathetic on a jury
Maplethorn- shows that challenge for cause system doesn’t always work because judges will keep jurors in spite of clear biases; good support for preemptory strike system
Summary Judgment

CONTINUUM
	12(b)(6)
	Summary Judgment
	Trial
	JMOL (directed verdict)
	Verdict


	JMOL (JNOV)


· 12(b)(6)- legal sufficiency based solely on the complaint

· Wants to determine if plaintiff has legally cognizable claim.

· Ask: If everything on the complaint is true, would P win at judgment?

· These usually point out sloppy pleading- will be dismissed without prejudice
· JMOL- based on information at trial (can occur before or after verdict)

· No evidence upon which a reasonable jury could decide for one party

· Summary judgment- asks if we need to go to jury

· Moving party presents more evidence than 12(b)(6) motion 

· Judges decides through admissible evidence/things that can stand in place of admissible evidence if there are any factual disputes

· Appropriate when 1) parties agree on all the facts and their dispute may be entirely of law and 2) when parties disagree about facts, but there is no “genuine” dispute (one side has no little evidence that no reasonable jury could find for that side)
Summary Judgment 
Two Part Standard: Rule 56(c)
1) No genuine issue as to any material fact- ONLY RULE 56 ISSUE

2) Moving party is entitled to judgment as matter of law 

· Just the substantive legal issue of the motion, has nothing to do with Rule 56

· i.e. Defendant argues that plaintiff’s claim is barred by res judicata and file for summary judgment (because they add something (here, facts from Case 1) to complaint).  This is purely legal issue- not need to mention Rule 56.
· Process

· Rule 56(a)- Plaintiff may file for summary judgment 20 days after action has commenced or after opposing party serves motion for summary judgment

· Rule 56(b)- Defendant may move for summary judgment at any time.

· Usually after discovery, must be 10 days before hearing.

· Since there is no real limit for summary judgment, D may file a motion for summary judgment even before P has done discovery.  In this case, P may file for a continuance under Rule 56(f) to enable time to obtain affidavits/depositions/additional discovery.

· Rule 56(c)- Motion must be served at least 10 days before hearing.  

· Rule 56(d)- Court can enter partial summary judgment disposing on some, but not all of the issues

· Motion

· Moving party must show some basis that there is no issue of material fact through submission of evidence, i.e. affidavits, testimony, interrogatories, documents properly supported and certified

· All evidence considered is in written form

· Complaint is not evidence/doesn’t stand is place of evidence

· Circumstantial evidence is not inherently unreliable as long as it is a reasonable inference- can great genuine issue of material fact

· Defendant has easier time for summary judgment because only has to show one element of the claim, whereas plaintiff has to show no genuine issue of material fact for every single element.  
· Moving party must show no genuine issue of material fact; nonmoving party proves opposite, submit evidence to prove that jury is necessary, conflicting evidence

· Burden of production v. persuasion
· Burden of production- which party has duty to supply the evidence?
· Plaintiffs must shoulder this burden as to the elements of a claim

· Must get past burden of production to evade summary judgment for D
· Defendant has duty to put forward evidence re: defenses, i.e. contributory negligence

· Burden of persuasion/proof- degree of certainty the fact finder must have before it can find for one side
· In most state- P has this burden 

· However, depends on standard of proof.  95% of civil cases, standard is preponderance of the evidence (more likely than not that the event took place)

· Some cases- certain facts must be shown by higher standard- clear and convincing evidence (66% likely)

· Criminal cases- highest standard- proof beyond a reasonable doubt

· Anderson- when burden of persuasion moves to higher standard, so does burden of production

HYPOS: 

· D moves for sum judgment.  D submits an affidavit says light was green for defendant. P points to complaint that light was red.  Complaint is not enough- not admissible at trial/doesn’t stand in place of evidence.  

· Now P has affidavit that says light was red for defendant.  Need to go to trial- no sum judgment.  This is a dispute of fact that needs to be resolved by the jury.

· D has 15 witnesses that say light was green.  P only has 1 witness that says light was red.  No sum judgment.  Credibility of witnesses must be decided by jury.

· P has own affidavit stating light was red.  No summary judgment.  Even if there is reason to disbelieve P, jury must decide.

· P has affidavit that says witness did not see the light, but saw stopped cars in same lane of traffic as D.  Assuming this is a basic intersection, this is a reasonable inference.  (Circumstantial evidence is allowed if not mere speculation).  Needs to go to jury.  

· P submits own affidavit for his own motion, but D submits nothing except saying that he wants to challenge P’s credibility.  If D can successfully challenge credibility, this may be a zero-evidence case.  If P has burden of persuasion (P has moved for sum judgment), all D has to do is offer credible reason why P’s evidence should be disbelieved.  This is enough to defeat sum judgment.  
· Makes a difference who moves for summary judgment.  

Anderson v. Liberty Lobby- TEST: Can reasonable jury find for non-moving party?
· FACTS: Liberty Lobby, non-for-profit corporation, was portrayed by Anderson to be a neo-Nazi organization.  Liberty Lobby brought defamation claim.  Anderson moved for summary judgment, claiming that Liberty Lobby could not prove this higher standard for defamation by clear and convincing evidence.  
· HELD:  During summary judgment, court must use standard of persuasion applicable at trial. Judge is not making judgment herself: simply asking whether a reasonable jury, based on evidence, could find for the non-moving party.  Assuming that jury finds all credibility issues for non-moving party.  

· NOTE: Court here is making a rule with respect to Rule 56 in order to ultimately protect journalism (juries do not like the press; plaintiffs win in most libel cases.)

Celotex v. Catrett

· FACTS: Wife brings suit for husband who allegedly died for asbestos.  Filed suit against 15 defendants (can infer that she did not know which kind of asbestos that she was exposed to).  Celotex files motion for summary judgment.    Celotex has no evidence- uses, as evidence, the fact that P did not produce any evidence at the discovery request.
· HELD:  Party can support a summary judgment motion with materials that show that the party who has the burden of proof on an essential fact cannot prove that fact.  Record suggested that P had no proof of exposure to Celotex’s products.  If Celotex demonstrated that there was no evidence to support P’s claim of exposure, and P did not produce evidence tending to prove disclosure, D could get summary judgment without presenting any evidence to show lack of exposure.      
Motions for Judgments as a Matter of Law

· May be filed pre-verdict (traditionally called directed verdict) or post-verdict (traditionally called JNOV)

· MUST FILE PRE-VERDICT JMOL IN ORDER TO FILE POST-VERDICT JMOL
· Same standard as summary judgment: whether jury could reasonably find for the plaintiff

· JMOL pre-verdict: Has affect of taking away cases from juries but held in Galloway v. United States, that these do not violate the constitution because there were equivalent procedures at common law
· JMOL post-verdict: Held unconstitutional (7th A says that no fact tried by a jury should be re-examined according to the rules of common law) because there was no historical precedent, until Court later held that it was similar to a delayed ruling on a directed verdict 

· Widely accepted that trial court cannot grant a renewed JMOL on its own motion, in absence of a timely motion by a party.
Rule 50(a): JMOL
· 1) If part has been fully heard on an issue during jury trial

· If P offers case with overwhelming evidence, cannot get JMOL.  Must wait until nonmoving party is fully heard on claim/issue you are moving for.
· D may move for JMOL if P has been heard on issue.

· If both sides want to eventually appeal, they both must move for JMOL.

· 2) STANDARD: Court finds that a reasonably jury would not have a legally sufficient evidentiary basis to find for the party on that issue

· Substantial evidence test- Requires judge to consider the nonmoving party’s evidence in its most favorable light, but also consider evidence put forward by the moving party that is not impeached or contradicted by opposing party’s evidence.
· Other suggested standards

· Some states have scintilla test- if there is a scintilla of the evidence for non-moving party, court may not grant motion and case must be presented to the jury.  Much harder for moving party to meet.
· Another standard suggested requires judge to consider only the evidence that supports the case of the nonmoving party (usually P)- judge assumes the truth of all evidence offered by nonmoving party, takes all inferences from evidence in light most favorable to that party, and enters JMOL only if that evidence would not support a verdict for the non-moving party.

· 3) Court may resolve issue against the party and grant a motion for judgment as a matter of law against the party

· 4) Motion for JMOL must be made any time before case is submitted to jury- must specify judgment sought and facts/law that entitle movant to that judgment.  
Rule 50(b): Renewed JMOL

· First part- written to satisfy constitutional test: MUST FILE JMOL pre-verdict to move for post-verdict JMOL

· No later than 10 days after judgment, movant may file renewed motion for JMOL and may include alternate or joint request for new trial.
· This time period is strictly enforced; cannot be extended by court.
· Only way to appeal a jury verdict is to appeal a judge’s decision to deny JMOL
· Therefore, if plan on appealing jury verdict, must file pre-verdict JMOL
Lavender v. Kurn

· FACTS: Haney killed in RR accident- skull fracture after switching a train.  Conflicting evidence if death was caused by mail hook on train or murder by hobo.  Sues both RR train (negligence) and owner of the train station (Haney’s employer).
· HELD: While there is some evidence here, not enough to find to Plaintiff.  Plaintiff must prove beyond a preponderance of the evidence (>50%).  Thus, mysteries go to the defendant.  
New Trials

· Granted under Rule 59 
· Unlike JMOL, this can be ordered by the Court alone. 59(d)
· Timing of motions
· Jury gives verdict and then judge soon after issues judgment (final ruling in the case)

· New trial motion must be submitted no later than 10 days after this judgment is entered.  59(b).

· May be filed with renewed JMOL.  If new trial motion is granted, then you don’t get the appeal because this is not the end of the case.  If new trial motion is denied, may get appeal.

· If defendant wins on both new trial motion and renewed JMOL, Defendant will choose the JMOL (because this means that the D has won the case).  District Court will say that D is entitled to both, and enters new trial conditionally. 

· Only if Court of Appeals reverses JMOL will the new trial come into effect.  Then, the Court of Appeals can consider the correctness of the new trial motion.

· If Court of Appeals upholds JMOL, then new trial is irrelevant

· Designed to solve something that went wrong at 1st trial
· 1) Legal mistakes/Errors during trial process
· NOTE: Party injured by the error must make a timely objection in order to preserve the right to cite that error on appeal as ground for a new trial

· Ruling on evidence

· Jury instructions (must first object if disagree)

· In bench trial, judge can err in conclusions of law

· Lawyer mistakes, i.e. mentioning liability insurance( grounds for immediate new trial

· Party error, i.e. contract with jurors

· 2) Mistakes made by the jury in reaching its verdict (process was fair, result is wrong)
· Normal rule- cannot impeach jury verdict by showing that they ignored jury instructions
· BUT juries can still make errors…
· Investigating evidence on their own
· Inconsistent verdicts from special interrogatories
· Quotient verdict- average what jurors believe that P should get.  But some people say nothing..this is an inconsistent verdict, not unanimous jury
· Trial judge may therefore set aside verdict as “against the great weight of the evidence”
· Safety valve- allows judge to use his discretion if he believes that jury got it wrong based on evidence 
· Judge’s denial of new trial motion is reversible only for abuse of discretion (most deferential standard)
· Almost never reversed, except following case Dadurian 
· Unlike JMOL, where judge cannot assess credibility, judge may do so here
· But judge cannot substitute his own judgment.  Only may grant this if clear firm conviction that jury got it wrong.  Not enough for judge to say that he would have decided differently.  
· But if judge thinks that the witnesses are too weak and jury did not consider all the evidence, will grant a new trial
· Standard is less stringent than JMOL
· Therefore, more intrusive than the power to take case away from jury in JMOL
· However, defended because a new jury, not the judge will reconsider the case if the motion is granted
· Condition new trial motions- move for a new trial because verdict is so big that it shocks the conscious

· Remittiur- Defendant moves for a new trial.  Plaintiff can avoid the new trial by accepting less.  
· Controversial because D can argue that there was no prejudice in the case that may affect liability

· Trial judge has discretion with where to set the amount. 

· Allowed under common law

· Additur- Plaintiff moves for new trial, verdict against the great weight of the evidence.  Conditionally grant new motion for trial.  But if defendant agrees to pay more, judge will deny motion for new trial.

· Dimick- Supreme Court said that this was unconstitutional; did not exist at common law and different from remittitur because here you are adding something, not cutting excess
· However, there is absolutely no difference
· Allowed in state courts
· These are procedural, not substantive.  However, since additur is governed by 7th A, it doesn’t matter if it’s procedural because 7th A is governing law in federal court
· Rule 61: Harmless Error Rule
· A new trial may not be granted except for errors in the trial which are serious enough that they affect the substantial rights of the parties.  Unless the trial judge believes that the error might have made the case come out differently, she cannot grant a new trial motion
Dadurian v. Underwriters at Lloyds of London

· FACTS:  Dadurian bought insurance from Lloyds for 12 pieces of jewelry, but had no records/receipts of this jewelry.  Armed robbers allegedly stole the jewelry.  Lloyd thought that his claim was fraudulent, because P has no proof of purchase and incorrect evidence regarding the source of money he used to pay for it.  Jury found that Dadurian was robbed, did not lie under oath, and was owed the money for his jewelry.  Lloyds moved for JMOL or new trial.  District Court denied both
· HELD: JMOL not appropriate because if jury believed all of P’s evidence, P would win.  However, a new trial may be granted even though there is sufficient evidence to preclude JMOL.  With respect to the source of money that Dadurian used to buy the jewelry, the great weight of the evidence shows that he knowingly gave false testimony.  District Court based discretion in denying motion for new trial.  
Other Techniques for Controlling Juries (Instructions and Verdict Forms)

Jury Instructions- Rule 51
· Applicable standard of law issued by the judge to the jury
· Each side must give instructions to the judge. 50(a)(1)
· Court must inform parties of the instructions and give them an opportunity to object before instructions are given.  50(b)
· Must object before instruction goes to jury or it is waived.  50(c)
·  May be given before or after (or both) the final argument
· If given after, lawyers must be informed about instructions prior to their oral argument 
· Frequently misunderstood by jurors
· Tactical decision by lawyers here: How far to push the envelope?  The more you push it, the less likely the court will use your instruction.  
· Errors here are common basis for appeal and reversal
· Two types
· Form book instructions- very broad and general, pre-approved by state supreme courts or circuit courts
· Geared specifically to the facts of the case
· Generally clearer, but no concrete approval from higher court (riskier) 
Verdicts- Rule 49

· 3 types of verdicts
· General Verdict- find for P for X amount of money
· Most common
· Special interrogatories- based on the answers to these questions, judge will find result and issue verdict. 49(a)
· Way to control juries, preferred by those who are skeptical of jury system
· Compromise between the two: Special interrogatories with general verdict. 49(b)
· What happens if they don’t match?  3 options. 49(b)(3)
· Use special interrogatories (preference for these)
· Send it back to the jury for reconsideration
· Order a new trial
· CANNOT take a general verdict over special interrogatories or issue new special interrogatories
Judge Trials- Rule 52

· Different, especially with respect to rulings on evidence (more lenient)
· More restrictions regarding verdicts that juries
· Must write down their findings of fact and conclusions of law
· Often ask litigants to write proposed findings and conclusions
· Less deference given if judge uses litigants’ findings for his opinion (can tell this from looking at the record)

· No special interrogatories for judges 
Ascertaining the Applicable Law

· Applies in diversity cases- Federal judge is deciding an issue and needs to determine whether she must use state law on the issue?  
· Clear that federal law is used in federal question cases

· Black letter rule: Federal judge must apply state substantive law

· Commanded by Rules Decision Act § 1652 and 10th Amendment 

· Trouble is figuring out whether an issue is a matter of substance 

In case where D argues state law should govern, P argues federal law should govern.  Which to apply?

· Erie- Federal courts must use state substantive law in diversity cases.  Procedural law is governed by federal law because federal courts have the right to make up procedural rules that define how their courts operate. But what is substantive? Procedural?  Whose law applies?

1st Analysis: Federal Written Law On Point (not an Erie case)

Comes from Hanna- if there is a federal directive on point, trumps state law as long as it is valid (rooted in the Supremacy Clause)
(1) Does federal rule preempt state rule?  In other words, will federal rule work properly if state law is applied?
a. Determine which federal law is applicable (look to Fed.R.Civ.P, federal statute, Constitution)

b. If federal rule will not work properly, apply federal law (as long as it is valid)…

i. Direct conflict- Federal rule says X, State rule says Y
ii. Discretionary v. mandatory

1. If federal law is discretionary, and state law is mandatory, federal rule will not work correctly if we apply state rule.  

a. i.e. Burlington Northern- State law said Appellate judge must award 10% penalty to losing Appellant.  Federal law gives judge discretion to apply fine if appeal is frivolous.  Federal law intended to give discretion, state law eliminates that.  Therefore, apply federal law
iii. Timing changes

1. State rule says D can file summary judgment no sooner than 3 months after P starts discovery.  Rule 56 says D can file anytime after 20 days and P may ask for additional time.  Many rules (26(f)), 16, etc) that govern scheduling will not work if this rule is applied.  

iv. Regulation of discovery/trial proceedings
1. Federal rule says malpractice cases must have 2 witnesses that prove gross negligence.  State rule says that there must be testimony at trial that establishes regular negligence.  

v. If federal law is intended to occupy an entire field

1. Federal labor law says employees are forbidden from a, b, c, but doesn’t say anything about x, y, z.  State law makes x, y, z, illegal also. Employer will bring suit and argue that federal law preempts state law.  Even though federal law didn’t say anything about x,y, z, Courts hold that the federal regulation was intended to say everything that there is to say about what employers cannot do in this context.  Anything that federal law doesn’t mention is allowed.

a. i.e. Union organizing activity- meant to be wholly governed by federal regulation

(2) Is federal law invalid?  (Will only apply federal law if it is valid)

a. Statute- unconstitutional?  
b. Federal Rule of Civil Procedure- Inconsistent with Rules Enabling Act? (gives court power to make federal rules of civil procedure)
i. “May not abridge, modify, or enlarge a substantive right”

1. Note: Anything in gray area is considered procedural.  Supreme Court has never declared a rule invalid under REA.  Rules are presented to Congress, vetted, etc.  
a. Came close with Rule 35

2. Procedural if re: right to participate in discovery, how people exchange information (methods, timing, etc)
3. Substantive- has to do with who wins the case

a. Offer of judgment rule- allows D to offer set amount of money to settle.  If P wins, can award court costs to other party is less money than settlement amount.  But then changed the rule, said that P would pay the defendant’s attorneys fee.  This was found to be substantive (outside of gray area)

ON EXAM:  Assuming that there is no federal written law on point, the next question is whether federal common law will apply?  Let’s assume that the court has to power to make up a federal common law that was the opposite of the state law.  
· Overall question is: If federal courts make up a rule that is different from the state court rule, will it cause forum shopping at the beginning of the case?  If it does, then it is substantive.   
2nd Analysis: Federal Common Law On Point (Erie)
(1) Look to Twin Aims of Erie (Hanna):  (1) to avoid forum shopping and (2) to avoid inequitable administration of the law [this prong is rarely used- nonsensical]
(2) ASK: Will using the federal law be predictably outcome determinative at the beginning of the case (likely to cause forum shopping)?  

a. If so, this law is substantive( must use state law.

i. Guaranty Trust v. York- Statute of Limitations is substantive in diversity cases

b. If  not, this law is procedural( use federal common law.  

i. Rules governing service- procedural (Hanna)
2nd – Federal Common Law

· 1) Substantive or procedural?

· LAW: Violates twin aims of erie( Predictably outcome determinative at the beginning on the case?  

· 2) FACTS: Not outcome determinative here, other way to get information.  Just common sense.  Would this make a difference to a litigator when deciding to use federal or state court?

What Happens After Erie?

· 1) Choice of Law Rules

· Erie says to use state substantive law.  

· Whose substantive law?  (Supreme Court rejected a Federal Choice of Law Rule)

· Federal court will use choice of law rules in state in which it sits to decide which state’s substantive law to use.  Klaxon v. Stentor Electric
· 2) How to interpret state law (see below)
· Hard for federal courts to interpret another state’s law.  

· Some rules allow federal courts to get state supreme court to clarify the law, but some states don’t allow this.

· Biggest issue that followed from Erie.  Caused a lot of people to argue that we should abandon diversity jurisdiction.

· 3) Federal substantive common law.

· Yes, after Erie, there is federal substantive common law.  This is pre-emptive, binding on state courts in areas where the federal courts are allowed to create federal common law (commercial obligations of federal government, admiralty)

· More than federal general common law that is not binding on the states

· i.e. Test from Piper to determine forum non conveniens

· Other procedural rules: when courts open and close, format of briefs (implied power from Article III that Courts can make these laws)

· 4) Substantive/procedural

· Federal courts can make up procedural rules to govern their operation

· No clear border between substantive and procedural law

How Federal Court Interprets State Law

· Use choice of law rules of the state in which the court is sitting (forum state)

· Will tell you which substantive law to apply (Klaxon)

· How do you figure out what state rules mean? Basic Rules

· 1) The federal court must do what the state supreme court would do on the same legal issue

· 2) Lower court rulings are guidelines but they are not binding

· 3) Current state supreme court rulings are effectively binding.  Even if it’s a terrible decision…

· Since it’s your job to do what the state supreme court would do today, old cases might give you a different result. 

· 2/3 of states allow certification- Must ask:

· 1) Does state allow it?

· 2) Will federal district court want to certify a question to a state?

· 3) Will state court accept it?

· What if Miss Supreme Court has 65 year old case that rejects “new” Supreme Court decision?

· If you think that Miss Supreme Court will decide differently today, this will cause forum shopping if you follow old rule…
· Certain that they would not follow old precedent. What if Miss Supreme Court had said in dicta that they would overrule the old case the first change they got?  What if the lower court say uniformly that they would follow the old doctrine?

· The Court can is supposed to do what the state supreme court would do today…even though this gives them some “fudge” room 

· Must have persuasive evidence to do this: dicta from cases that say decision was antiquated, lower court cases that were not reversed indicated adherence to old doctrine, look to surrounding states to see what they did 

· Deweeth v. Baldinger- Federal court misinterprets state court.  Plaintiff relies on Rule 60(b)(6) and wants to re-open the case “for any other reason that requires relief.”  Court of Appeals says that this was not enough of an extraordinary circumstance to grant a new trial.  Even though original case was decided completely wrong, P is out of luck (assumed the risk of filing case in federal court when it could have been filed in state court).  Interest in finality- don’t want to reopen the case. 
Erie

· FACTS: P was injured in PA allegedly because of Erie RR’s negligence.  Filed in NY federal court.  NY state court would have used PA law.  Erie RR also says that PA law should apply (would label P a trespasser, RR only liable if proven reckless).  NY Federal Court uses federal law.

· HELD: Court on its own decides to overturn Swift.   Problem was that every state ended up having its own law, which was different from federal law( forum shopping.  (Problem of Black and White Taxi Company v. Brown and Yellow Taxi Company- incorporated in another state to sue in Federal Court and win the case.)  Find that federal courts must use state law in diversity cases.  
· What Court decides in Erie, but does not tell us, is that diversity jurisdiction was not created to provide neutral law, just a neutral forum.  Finds that the Rules Decision Act cannot be construed as it was in Swift.
Hanna v. Plumber
· FACTS: Petitioners was in car accident in SC, diversity case (OH v. Mass citizen).  Summons was made to wife of respondent at their house (not allowed under Mass law).  Statute of Limitations has passed.  If Federal Rule applies, the case can go forward (this summons is allowed in federal court).  If Mass law applies, case is over.  

· Respondent says this is outcome determinative and therefore substantive( must use Mass law.  However, this would make every law outcome determinative.  

· Court tweaks the old outcome-determinative test here.  

· HELD: Federal law applies.  Rule 4 is clearly on point and valid
Respect for Judgments

Res judicata (former adjudication)
· Claim preclusion (res judicata)

· Bars litigant from re-litigating any claim that he has already litigated against the same party

· Issue Preclusion (collateral estoppel)

· Issue has already been decided

· Different from these theories

· Stare decisis- general principle that court should follow a legal doctrine laid down in a previous case

· Just the role of preference; courts don’t have to do this (i.e. with this, wouldn’t have Brown v. Bd of Educ)

· Double jeopardy- constitutionally protected right of a criminal not to be tried for the same thing twice

· Law of the case- if court in case 1 decides legal issue, court will not allow re-litigation of that same issue in the same case 1.

· Always same story: Case 1 is over, Case 2 is pending.  Does judgment in Case 1 stop us from litigating in Case 2?  Has to do with the order in which  they went to judgment, not the order in which they went to trail

BOTH CLAIM AND ISSUE PRECLUSION ARE AFFIRMATIVE DEFENSES
FIRST QUESTION: WHOSE PRECLUSION LAW APPLIES?
· Full Faith and Credit Clause of the Constitution- requires every state court to give full faith and credit to judicial proceedings of every state (state-state)
· Full faith and credit Act/Statute, 28 USC § 1738- requires every state court and federal court to give same full faith and credit to a judgment as it would receive in the judgment rendering state (state-state, state-federal)
· Fed-state and fed-fed- not covered by statute or constitution
HYPOS

· Case 1: Jones v. AA. Case 2: Smith v. AA.  Both in Ohio state court.  Use Ohio preclusion law to decide who will be bound.

· Case 1: Acme v. Smith (S.D.C.A.).  Smith wins, patent not valid.  Case 2: Acme v. Jones (S.D.N.Y.)  Federal preclusion law governs- common law.  

State-State

· Using Full Faith and Credit Clause, all states must give full faith and credit to a valid judgment of a court in another state.  Therefore, court in Case 2 must use the issue preclusion law state in Case 1 (must give at least as much preclusion effect to judgment in Case 1 that state in case 1 would give to its own judgment).  
· Case 1: Martin v. Booker (Vermont)- alienation of affections, Martin wins but defendant has no assets in Vermont.  Case 2: Martin v. Booker (NY)- wants to seize Booker’s assets in NY.  

· Booker however argues that NY doesn’t recognize tort of alienation of affections, argues that judgment should not be enforced.

· BUT under Full Faith and Credit Clause:

· 1) NY cannot substitute its own judgment re: reasonableness of tort

· 2) Must give same effect to judgment that Vermont would give to its decision( Uses Vermont preclusion law to govern preclusive effect of Case 1.  

· Case 1: Jones v. AA (Ohio); Case 2: Smith v. AA (NY).  Ohio doesn’t recognize non-mutual issue preclusion.  Smith is trying to use it in NY.  NY wants to give more preclusive effect than Ohio court would give to its own judgment (saying that they like the Ohio court’s decision even more than Ohio does).  

· Policy reasoning against this: AA should be able to rely on the preclusion law of OH.

· Two answers to this question: Hart and Maresse
· Overall take-away: If Ohio allows it and NY doesn’t, then use Ohio’s preclusion law.  Have to get at least as much preclusion affect to judgment in Case 1 that Ohio would give to its own judgment.  

State-federal- Full faith and credit Act requires federal court in State B to give full faith and credit to a valid judgment of State A.  Therefore, Federal Court must use the state preclusion law.  However, for the purpose of this exam, will assume that state law is the same as federal law.
· Can second court give judgment greater preclusive effect?  

· Hart v. American Airlines- as long as second state gives as much issue preclusion, it’s ok to give a judgment greater preclusive effect

· Marrese v. American Academy of Orthopedic Surgeons
· When going to state to federal, must give the EXACT same preclusion effect.  Second case must have the exact same preclusion effect that state court would give to that original decision.  

Federal-state

· Federal question

· Case 1: Smith v. Acme (federal court).  Case 2: Smith v. Acme (state court).  

· Supremacy clause says that when there is a federal question claim in case 1, state court has to use preclusion law that the federal court would use in determining preclusive effect of federal judgment (federal law)
· Diversity Case

· Preclusive effect of federal diversity judgment should be governed by federal common law.  However, that in most instances, there was no need for uniform federal common law rule and federal common law would “borrow: the preclusion law of the state in which the federal court sits.  So judgment of CA federal court would be preclusive in a subsequent MD case only if CA law would dictate that result.  Semtek International 
· Overall, state court in Case 2 will use the state law of the state in which Federal Court sits in case 1.  

Federal-federal- consensus is that federal law will govern

For exam: After this analysis, say, “However, assuming that X state preclusion law is the same as federal preclusion law…”


Claim Preclusion 

· No person shall be vexed by the same claim twice.  In interest of state, there is an end to every piece of litigation.

· “bar” v. “merger”

· “bar”- i.e. P injured in bus accident, loses claim against bus company on some ground, wants to sue against on same accident on different ground using new legal theory that could have been raised in case 1, barred from re-litigating because they lost in first case

· “merger”- i.e. P sues bus company alleging injury in arm in case 1, wins the case, cannot later sue bus company alleging leg injury.  Barred under “merge”- claim of injured leg and arm are the same claim.  Judgment in case 1 is all P is going to get from particular claim.

· Therefore, once that claim is resolves with a final judgment, may never sue against whether he loses original case (bar) or wins (merger)

Claim Preclusion

1) Same Parties

a. Same claimant- same person requesting relief in both cases (same configuration)
i. A v. B, B v. A- no claim preclusion.  

1. Under claim preclusion rules, B’s claim is not barred, even though Case 2 arises out of the same transaction (favors claimants autonomy)

2. However, under Rule 13(a), B’s claim is barred, compulsory counter-claim (favors judicial economy)

ii. A v. B (breach of K); A v. B (negligence)- Yes claim preclusion

1. Under Rule 18, this is permissive claim, don’t have to join in same case

2. However, under claim preclusion, have to join these cases or suffer claim preclusion under merger

iii. RESULTS: for different reasons, P must join any transactionally related claim and D must file any transactionally related counter-claim

iv. D can be claimant if D makes a counterclaim

b. Exception: Privity

i. Two categories

1. Bound by judgment if represented by party in another case

a. Trustee litigating on behalf of estate represents beneficiary of estate

b. Guardian, executor, or other fiduciary in privity with beneficiary, as long as brings litigation in representative capacity

2. Substantive legal relationships between litigant and nonparty can justify binding the nonparty

a. Successive owners of property, assignor/ee of note or contract rights, decedent’s estate and decedent
ii. Does not have to have notice of the action to be bound by it

iii.  i.e. Employer/ee, contractor/sub- not in privity

c. Can apply to D if D makes counter-claim

2) Same claim- need to know which definition system will apply (plaintiffs should err on side of inclusion)
a. Majority rule from Restatement Second of Judgments: same transaction or occurrence test
i. Closed allied in time, space, origin or motivation
ii. Adopted by federal system- favors judicial economy

iii. These jurisdictions make exception for insurance companies: although insurance company has right to subrogation and is in privity with plaintiff, each can pursue their own claims.  Vasu
b. Single wrongful act doctrine

i. Everything that arises from a single wrongful act has come from the same claim

ii. i.e. car crash (negligence) that leads to screaming obscenities (defamation)-  these are two claims, whereas under majority rule, one claim because arise form same t/o

c. Minority rule- Carter v. Hinkle- “primary rights” test

i. Amorphous test

ii. Two separate rights, two separate claims (allows 1st suit- property damage; 2nd suit- personal injury arising from same car accident)

1. Under majority rule, this would have been precluded under merger

iii. Minority of states use this rule
3) Quality of judgment

a. Final

i. Case must be resolved by a final judgment issued by the trial court

ii. Majority rule- decision of trial court is final and entitled to claim preclusion, even if it’s waiting to be appealed
b. Valid

i. Must be enforced with proper PJ and SMJ
ii. Default example

1. In order to challenge PJ, D can default and wait for P to sue somewhere else.  If D wins PJ issue, he wins.  If D loses, cannot litigate on the merits (due to claim preclusion)

c. On the merits (different from issue preclusion “on the merits”)
i. Cannot be dismissed for lack of SMJ, PJ, venue, etc.

ii. If dismissed, must be dismissed with prejudice, on the merits

iii. Summary judgment and directed verdicts- decisions on the merits (trial is not required)

iv. Default judgment- judgment on the merits

1. Therefore, does not mean that you litigated anything at all!

a. If Case 1 is dismissed for discovery sanctions, this is on the merits.

Contracts hypo: Series of installments, contracts for 500 chips in 10 installments.  
· 1st installment is short.  P sues and recovers damages.  2nd is short.  Can sue again on same contract?

· Yes- At time, asserted everything he knew.  Couldn’t predict future.

· 1st, 2nd, 3rd installments short, but P only sues on 1st. 

· Cannot sue on 2nd and 3rd later because at time of suit, knew that 2nd and 3rd had been breach, but did not assert claim.

· Rule of Accumulated Breaches- At time you file complaint, have to include any missed installment.  If you fail to do so, precluded from asserting those later.  However, not precluded from suing on installments that are later missed.  Can also amend under Rule 15(d)

· Acceleration clause- If D misses payments on K with acceleration clause, and P only sues for those missed payments instead of whole purchase price, then D does not have to pay any more installments because P is excluded from asserting any more claims against you.  (i.e. P= car dealer; D= car buyer)
· Note: A ruling on this is not a ruling on the merits.  Nothing has relieved you of duty to pay the money; however, P cannot bring suit in court to recover the money.
Issue Preclusion
· Different claim, but arguably has an issue that was adjudicated between the same parties in a prior claim, or at least against the party against whom the preclusion is asserted
1) Same issue

a. Same Fact

b. Same law

i. Same burden of persuasion/standard of proof in Case 2 (or at least one that is as/more demanding as the one in Case 1; i.e. clear and convincing in Case 1 (66%) , preponderance of the evidence in Case 2 (>50%))
ii. If body of law being used is different, must ask whether the standard is different.  On exam, recognize that there may be a difference and say that research must be done to determine if different systems/contexts use the word the same way.  
1. State law standard v. federal law standard

2. Criminal standard v. civil standard v. insurance standard 

3. Definition of negligence used in state bar case or client brought-malpractice case

iii. If law changes between Case 1 and Case 2 and this affects the outcome of the case, it’s a different issue

2) Actually litigated

a. Did the Court before actually make a decision about this question?  

b. Spectrum- default judgment (not litigated)-----------litigated to judgment (actually litigated) 

c. Different between claim and issue preclusion

i. Claim preclusion- barred even if you didn’t make that specific argument

ii. Issue preclusion- If Case 1 ends in default, probably no preclusion because the issue was not litigated.  

d. This issues was raised by parties and decided by the court
3) Necessary to result

a. Issue must support judgment. Without this finding, party could not have won.

b. Rios v. Davis below

4) Party against whom issue preclusion is asserted present in case 1 with full and fair opportunity to litigate

a. Two sub-issues

i. Presence- can only be used against someone who was a party in case 1 (or in privity with a party in case 1)
1. Stems from DPC right that one cannot be bound unless present

2. Privity can satisfy this

a. Commercial/transactional privity

i. Purchase/inherit bonds or property from someone else

b. Certain legal relationships

i. Executor that represents estate, trustee, insurance company (subrogation), instances where gov’t can control party’s litigation

c. Hardy v. Johns- Manville Sales Corp- no privity found between asbestos manufacturers

3. If same company, doesn’t matter if they change management- still the same for this element

ii. Full and Fair Opportunity to litigate: Incentive to litigate

1. Objective standard: objective reason to litigate vigorously in Case 1

a. No incentive to litigate if small amount of damages

b. Much stricter in offensive non mutual issue preclusion

2. Consider procedural differences

a. State administrative agency v. federal court (less strict standard than ONMIP)

5) Quality of judgment (same as claim preclusion but applied in different way)
a. Validity

i. Exactly the same as claim preclusion (proper notice, PJ, SMJ)

b. Final judgment

i. Doesn’t have to be final judgment of whole case- just final judgment on that issue.  Has judge made a ruling?
c. On the merits
i. If issue has been finally adjudicated, adequate basis for on the merits

1. vs.  claim preclusion, where claim can be dismissed for issues not regarding the merits

NON-MUTUAL ISSUE PRECLUSION

· Mutual issue preclusion- Can be used if both parties were in case 1

· Traditionally, mutuality was necessary.  

· Non-mutual issue preclusion- Issue preclusion used by someone who was NOT A PARTY IN CASE 1
· Defensive non-mutual issue preclusion- Used by defendant in Case 2.  This is OK as long as plaintiff has full and fair opportunity to litigate in Case 1 (this is usually true).  

· Makes sense in terms of judicial economy. Incentive for plaintiffs to join together all defendants in one case.  

· Victory for P would be victory over all Ds.  Loss would be loss over all, but loss would allow defendants who were not joined to re-use this loss over and over again.  Blonder
· Offensive non-mutual issue preclusion (ONMIP)- Occurs when someone not present in Case 1 sues losing party in Case 1.  
· 1) No judicial economy here.

· No incentive to join in Case 1- “wait and see” attitude.  Can wait until one party proves it.  Not bound by the loss, but can take advantage of win by another party.  
· 2) Unfair to defendant

· If D doesn’t foresee subsequent litigation, might not have defended on this issue as vigorously as he could have.
· Also, amount in case 1 may have been too little to fully litigate

· Possible procedural difficulties because of forum.

· These problems ( Parklane Factors

Parklane Factors- ONMIP (In order to allow ONMIP, Plaintiff must meet all 4 factors) 
· 1) Plaintiff (Movant) did not avoid Case 1 for tactical reasons

· Did P avoid case 1 to sit back and wait to see the result?  Take advantage of positive result and not be bound by negative result?

· Look for alternative reasons for why P did not join Case 1 (not just a pre-text)

· i.e. Parklane- Case was brought by US, shareholders could not join this action

· i.e. Case 1- Alaska, Case 2- Texas.  Too hard for P in Case 2 to travel to Alaska to litigate in case 1

· Burden is on party asserting the preclusion (affirmative defense)

· 2) Incentive to fully litigate (for person against whom this is used) * much stricter standard than issue preclusion 
· A) Big money at stake (reason to litigate Case 1 actively)

· B) Other suits foreseeable

· 3) No prior inconsistent judgments

· Step 1: Is than an actual inconsistent judgment?

· Series of lawsuits with same defendant, 5th one in favor of P after 4 in favor of D

· Step 2: Are there multiple claimants following after Case 2 that we are not comfortable applying this after one decision?
· Multiple Plaintiff Anomaly- Courts will wait as a matter of discretion (abuse of discretion standard) to allow ONMIP.  Treat this proportionality (i.e. 1 of 3-4, 2 of 20, 5 of 200).
· Airline Crash.  Case 1- Plaintiff sues and wins.  Case 2- Can P use issue preclusion against airline?  

· Worried about basing 200 cases on this first judgment. How do we know that Case 1 is not an anomaly?

· Is there room between never allowing ONMIP and allowing it always?

· Yes.  In 200 potential plaintiff lawsuits, Courts will typically hear the first few cases to make sure that the first case decided is not an anomaly.  After that, subsequent plaintiffs can use issue preclusion.  

· If airline wins Cases 1-4, Plaintiff wins Case 5, Plaintiff 6 cannot use issue preclusion because it’s an anomaly. 
· 4) No significant procedural disadvantages in Case 1

· Parklane- Right to jury trial in Case 2 is not enough of a procedural difference to bar ONMIP

· Procedures will be the same if both cases are in federal court

· Problems arise when Case 1 is before administrative agency/state board (don’t allow discovery, witnesses), any case that is not party v. party in state court
· Consider also cross-examination, time to prepare, depositions/interrogatories, opportunity to appeal
Parklane Hosiery v. Shore

· FACTS: Case 1: U.S. (SEC) v. Parklane.  Found Parklane was guilty of making materially false and misleading statements.  U.S. wins.  Case 2: Shore (shareholders) v. Parklane.  Shareholders argue that Parklane is precluded from re-litigating question of falsity of the proxy statement.
· Note: If Parklane had won Case 1, could not have used issue preclusion against the shareholders.  Doesn’t meet # 4.  

· HELD: Case 2 is example of offensive non-mutual issue preclusion.  (Parklane could not have used it against Shore because Shore was not present- non-mutual; offensive- used by plaintiff).  

CASES AND HYPOS

Cromwell v. Sac- #1- Same issue
· HELD: Cromwell was suing on different bonds( different issue.
HYPO

· Case 1: Dr. v. Patient on fees, patient defaults.  Case 2: Dr. v. Patient to enforce judgment/collect.  Patient wants to argue that Doctor was negligent and Patient owes no fees.  HELD: Claim preclusion- patient cannot defend this way.  

· Same parties/same claimant?  Yes

· Same claim? Yes.  Patient wants to contest judgment in first case, arguing that she did not breach contract with Doctor.  Patient is contesting judgment using negligence as defense to breach of contract claim.

· Final? Yes.  Valid?  Yes.  On the merits?  Yes- Default judgments are on the merits for purpose of claim preclusion.  

· Case 2b: Patient v. Doctor for negligence. Patient wants to collect pain and suffering and medical bills.  HELD: No claim preclusion.  Not same claimant
· Rule 13(a)- compulsory counter claim?

· Courts will say that this is a compulsory counter claim, but this is wrong because here, patient never answered. 

· Issue Preclusion?  No.  This was not actually litigated (default judgment).  

HYPO- #1- Same Law
· Case 1: State Bar v. Lawyer.  Attorney was negligent in handling his case.  State Bar wins and sanctions Lawyer.  Case 2: Client v. Lawyer.  Client says that he wants to preclude the attorney from arguing that he was not negligent because it was already determined that he was negligent.  Issue preclusion?  Unsure.

· While issue is superficially the same, the same word (here, negligent) can mean different things in different contexts.  (state bar v. attorney malpractice)

HYPO- #1- Same Law
· Case 1: State v. Acme Corp for fraud under state law.  Preponderance of the evidence standard.  State wins.  Case 2: Plaintiff v. Acme.  Same fraud, same facts.  Under federal statute that requires clear and convincing evidence.  Issue Preclusion?

· State law v. federal law- this might be the same fraud standard, but not sure

· If they must meet harder standard in Case 1 and easier standard in Case 2, reasonable to assume that they will reach the same result.  

· However here, no issue preclusion- harder standard in second case.

HYPO- #1- Same Law
· Case 1: United States v. Smith.  Smith convicted.  Case 2: Victim v. Smith.  Want to preclude Smith from re-litigating issue of whether he committed the crime.

· Consider whether criminal definition is same as civil standard.  

· If they can convict on beyond a reasonable doubt, they can convict on a lesser standard of review.  

Rios v. Davis- #3- Necessary to the Result
· FACTS: Case 1: Poplar v. Davis v. Rios (impleaded by Davis).  All found negligent.  Davis- contributory negligence.  No recovery for anyone.  Case 2: Rios v. Davis.  Davis wants to argue that Rios is precluded from litigating his negligence.  

· HELD:  Issue preclusion?  Same issue- yes.  Actually litigated- yes, jury verdict says Rios is negligent.  Necessary to the result?  No.  Rios’ negligence in the first case was not necessary for the result.  The sole basis for the judgment in Case 1 was Davis’ negligence.  The judgment in Case 1 was essentially in Rios’ favor (therefore, would not have had an opportunity to appeal this finding.)  Because Rios’ negligence did not matter for the result, perhaps it did not get fair consideration from the jury.  
· Any ways issue preclusion can apply here?  Yes- Rios can preclude re-litigating the issue of Davis’ negligence.  

· NOTE: If in Case 1, Davis had been seeking to pass on his negligent to Rios (indemnification), finding of Davis’ negligence would not have been necessary to the result.  Would have to re-litigate Davis’ negligence in Case 2.  

Hardy v. Johns-Mansville Sale Corp- #4- Against whom issue preclusion can be asserted?

· FACTS:  Case 1: Borel- Plaintiffs won against 6 asbestos manufacturers .  Case 2: Different plaintiffs against 6 same manufacturers and 13 new ones.  Clear that issue of liability for 6 same manufacturers is precluded.  But are 13 new manufacturers in privity with original 6?  If so, issue preclusion?

· HELD:  No issue preclusion for new 13 manufacturers.  Same issue- Yes (Is asbestos dangerous?).  Actually litigated- yes.  Necessary to result- yes, manufacturers’ liability was necessary to finding in favor of plaintiffs.  Party against whom issue asserted in case 1 present?  No!  Here, no commercial/transactional privity and no legal relationship.  These 13 had no hand in original litigation.  May have new legal theories and different defenses- must be allowed to litigate against.  

· Plane crash hypo: Plane crash- 200 die.  1 accident.  5 sue with best plaintiff’s attorneys in the country. They lost.  Any reason to have the 195 other plaintiffs litigate this suit against the airline?

· Class action not really an option- too difficult because every plaintiff has separate damages and these parties could file in different court systems.  Perhaps the same law would not apply- therefore not same issue 
· Courts have never been able to bind subsequent plaintiffs from adversarial findings in first case.  (even if same law applies)

HYPO- Mutuality

· Case 1: Patent Holder v. Infringer 1.  Case 1 finds patent valid, but no infringement by Infringer 1.  Case 2: Patent holder v. Infringer 2.   Patent holder wants to preclude issue of patent’s validity.  Cannot do this- Infringer 2 was not present in Case 1.  
· Suppose in Case 1, the patent is held invalid.  In Case 2, Defendant will to use non-mutual DEFENSIVE issue preclusion.  (used by defendant to prevent recovery from claim that has already been adjudicated.)  In this case, Patent holder should choose to sue both infringers together.  Incentives with defensive issue preclusion are in accord with judicial economy.  

· If they win, they win against all of them. If they win against one, cannot use victory against the others.  If they lose, and only sue against one, then subsequent infringers can bind patent holder to prior judgment
HYPO
· Case 1: Worker v. Trucking Company in worker’s comp suit before state worker’s compensation board.  Issue: Is worker an independent contractor or employee (entitled to benefits)?  Worker wins- found to be an employee.  Case 2: Workers 2, 3, 4, 5, v. Trucking Company- federal ERISA claim in federal court.  Workers want to preclude issue of whether they are employees or independent contractors.  

· Which preclusion law to apply?  Full Faith and Credit Act- give full faith to judgments of state.  Federal court in case 2 must give same effect to judgment in state.  For the purposes of this exam, assume that state law is the same as federal preclusion law.  

· Claim preclusion?  Rule this out easily.  Don’t have the same claimants.  

· Rule 13(a) compulsory counter claim?  Not applicable here.

· Issue Preclusion?  Same facts- unclear, only if workers are working on same terms and conditions.  Must analyze their jobs.  Same law- definition of employee and independent contractor may be different under Worker’s Comp and ERISA.  Actually litigated?  Yes- raised by parties and decided by court.  Necessary of result- yes, would need to decide status to decide if Worker received benefits.  Party against whom claim was asserted was present in case 1 with full and fair opportunity to litigate?  Same company.  Full and fair opportunity.  Not clear if state administrative agency has same procedures as federal court.  Size of judgment in case 1- consider.  Quality of judgment- validity? Without additional notice, assume proper PJ/SMJ/Notice, Yes Final, and yes on the merits.
· Then Do ONMIP analysis. 

Appeals

3 Topics In Appeals

· Timing 

· At  what point can you appeal, i.e. a motion to dismiss for lack of summary judgment?

· Scope of the appeal

· What gets reviewed

· Cross appeal

· Standard of review on appeal

· How much deference is given to the trial court

Appellate Jurisdiction of the Federal Courts

· No federal constitutional right to appeal in either civil or criminal cases

· All state and federal courts have some sort of mechanisms for appeal, although not all states permit appeals of right (i..e VA, WV)

· i.e. in federal court system, 28 USC  § 1291 grants an appeal of right to all cases decided by federal district court

· Notice of appeal must be filed within district court within 30 days after entry of judgment or order from which the appeal is taken

· Extended to 60 days when United States is a party

· Runs from the date that judgment was entered (fact that court must still determine costs does not extend time)

· Filing notice of appeal doesn’t suspend effect of a judgment

· Appellant may be required to post a “supersedeas bond” guaranteeing that judgment will be paid if she loses on appeal

28 USC § 1291- primary statue conferring jurisdiction on the courts of appeals; however, only governs appeals for all final decisions
· What are final decisions?  Falls within definition of final judgment rule

· In federal court system, until there is a final judgment on the case, may not appeal matters decided by a judge

· Denial of motion to dismiss for lack of SMJ/PJ- not appealable; grant of motion to dismiss for SMJ/summary judgment- appealable

· Until trial court is done with case, no final judgment

· This is different than many state rules
· NY- system of interlocutory appeals may be taken on all sorts of orders- more efficient than waiting until the end

· vs. federal system- favors waiting until the end

· CA- allows interlocutory appeals, but here, if you don’t take an interlocutory appeal on certain issue (i.e. PJ) and try case on the merits, then you waive the PJ issue and may not appeal it

· File writ of mandamus against trial court judge in order to appeal (i.e. Burnham v. Superior Court)

· Therefore, need to know what jurisdiction you are in

Six Exceptions

1) Rule 54(b)- allows trial court to enter/certify final judgment as to some separate claim/party and thereby make that judgment appealable even though other portions of the case remain unresolved.  
· Must be separate party/separate claim AND discretion of trial court to designate it as separate party/claim  (“only if the court expressly determines that there is no just reason for delay”)
· How do you designate it as a separate claim

· Interpreted more loosely here (not same t/o)- more discretion

· However, not a separate claim if claim is just based on a different theory

2) Collateral Order Doctrine

· Judicially made exception to final judgment rule- allows appeal as final judgment when something is not regarded normally as final (i.e. used to challenge discovery decisions of judge)

· TEST:
· 1) Solves an important question/issue
· 2) Separate from the merits
· 3) Effectively not reviewable on appeal (not redressable on appeal)
· Established in Cohen v. Beneficial Industrial Loan Corp.
· Issue there was whether federal court was required to follow a state law rule that mandated people who filed shareholders derivate suit to post a $50k bond.  Court said no, and defendant appealed. 

· Court took immediate review because met 3 part test:
· 1) Important issue

· 2) Separate from the merits

· Cohens- Issue of whether you had to file a bond was unrelated to the merits of whether there was a cause of action for the shareholders

· 3) Decision that party is appealing is effectively unreviewable on appeal

· Effectively unreviewable because if this matter can only be appealed after final judgment, the case has been heard without the posting of a bond (this would defeat the purpose of the bond requirement, which is to show that party bringing suit is willing to put bond up front).  Therefore, making the argument on appeal is not good enough. 

· Examples

· If judge says that something is not attorney-client privilege, is this immediately appealable?
· Typically this is separate from the merits, solves an important issue (because in order to withhold information that judge deems unprivileged, attorney must put himself in contempt of court, faces possible jail time), and not reviewable on appeal because if lawyer follows judge’s order, the privilege will be lost because the information must be admitted. 

· This was used in Hickman- reason why the Court held the case

· Immunity from suit?  If order to be dismissed is denied, can party seek immediate review under Collateral Order Doctrine?

· Yes.  This is designed to protect against defending cases in court, not entry of judgment against a gov’t official.  Therefore, not effectively reviewable because if an immune party must defend through trial, he has lost benefit of the right.

· Failure to dismiss for lack of PJ?
· This is a right not to have a judgment entered against you in the wrong jurisdiction, not the right not to defend the case.  Therefore, effectively reviewable on appeal and not immediately appealable under this doctrine. 

Cunningham v. Hamilton County
· FACTS: Plaintiff’s lawyer refused to submit things for discovery.  Court imposed Rule 37(a)(4) sanctions.  Fired from representing plaintiff.  Lawyer argues that he can appeal under collateral order rule.  

· HELD:  This is not separate from the merits.  In order to determine whether sanction is correct, must get into some aspects of the case.  

· NOTE:  This result seems ridiculous.  Cannot, on appeal, argue against an order disqualifying counsel.  The case is already over.  However, court is probably worried about facing a lot of appeals on this issue( fudges factors.  
3) § 1292(a) injunctions

· Statute that allows appeals from interlocutory orders of District Courts granting injunctions (except when a direct review may be had in Supreme Court)
· By granting an injunction, this changes the status quo( other party loses something throughout the whole case.  

· Reflects the idea that an erroneous grant or denial of an injunction may cause irreparable harm

4) Discretionary appeals under § 1292(b)

· Certification procedure that allows immediate appeal of certain interlocutory orders.

· District court may certify an order for immediate appeal if:

· 1) controlling question of law

· i.e. Title 7 of Civil Rights Act of 1964- did it apply to disparate payment of jobs (i.e. highly qualified women nurses paid less than garbage men)?

· 2) substantial ground for difference of opinion

· Something debated in courts

· 3) must materially advance the ultimate termination of litigation

· Argument is that this will resolve the case quicker.

· i.e. Saves effort of conducting full trial, proving women nurses were highly trained, paid less, etc., only to find out that Title 7 doesn’t apply, 

· Appellate court has discretion to accept or reject the appeal

5) Mandamus

· Common law write- no statute that discusses this

· Designed to control actions of judges and public officials

· Writ filed to object to actions of trial judge when party believes that judge was without authority to take the action that it took, or was, without discretion, required to take an action that it failed to take
· i.e. All CA cases on personal jurisdiction- went up on appeal by writ of mandamus/prohibition (now collapsed into one term: mandamus)

· Denied most of the time, but still exist
6) § 1292(e)

· Reflects amendment to Rules Enabling Act (2072(c))- Congress gave Supreme Court power to define what final judgment is.  However, Court has not taken advantage of this.
Scope and Standard of Review on Appeal

Scope

· The Appellate process is not designed to remedy all mistakes that occur at trial; designed to ensure that the results before were appropriate and correct

· 4 General Rules

· 1) An error must be on the record in order to appeal

· 2) Must object to an error in order to appeal- gives trail court a chance to correct the mistake (i.e. evidence, instructions)

· 3) May not raise issues for the first time on appeal

· 4) May not appeal harmless error

· If trial court makes an error that appellate court says did not affect ultimate outcome, not appealable

· Therefore, winning party cannot appeal (unless there is something that you lost)

HYPO:  Patent suit.  Court finds that patent is valid, but not infringed.  Defendant wins, but Court enters a judgment that said that the patent was found valid.  Plaintiff is waiving around his judgment.  
· Can Defendant appeal, even though he won the case?

· Yes- D has a problem with the fact that the trial court put the patent validity in the judgment.  Supreme Court says that Appellate Court can review whether the trial court properly put this in the judgment, when this was not asked for.  Appellate Court can remand to District Court and order that it be removed from judgment.
· Note: Defendant should have filed an original counter-claim seeking a declaratory judgment that the patent was invalid.  That way, if it was found valid, D could still appeal.  

Cross-Appeals

· General rule: If a losing party appeals, the winner may respond by raising an issue that would sustain the judgment, even if it was not an issue that was clearly decided below.  

· Do not need to file a cross-appeal if solely want to defend the judgment below (may defend on any issue discussed below)

· BUT Appellate court may not receive new evidence concerning facts; may only address new legal theories based on facts presented at trial

· Corollary- winning party is limited to issues that support the judgment unless they enter a cross-appeal
· If you want something different from what the court gave you (in terms of bottom line, not in terms of rationale), then you must file cross-appeal

Hypo: Insurance company is sued.  Trial Court: 1) No coverage under policy language.  2) No reformation (legal doctrine that allows parties to a K to correct mistakes in a written K that do not represent the intent of the parties with respect to the bargain BUT 3) Insurer is estopped from denying coverage (because of their bad actions).  Insurer appeals.  Insured responses: Wants to say 1) Policy did cover her. 2) Policy should have been reformed.  3) Court should have awarded attorney’s fees.  Does she have to cross-appeal??

· 1) No- Supports the judgment that this claim is covered.  Since Insured won’t get anything different- don’t cross.  This is merely an alternative ground to get a winning final judgment.

· 2)  In asking for reformation, asking for something other than what they got in the judgment (which was only coverage for the claim).  Reformation would get them a re-written contract.  Therefore, since this is something new- must cross appeal.

· 3) Assuming that Insured did not get attorney’s fee, need a cross appeal.  Judgment below merely means that Insured was covered.  Want judgment changed to give them attorney’s fees.  

Standard of Review- Amount of deference given to trial court when appellate court reviews its decisions

· Issues of law

· De Novo- no deference

· Appellate court just as qualified to review these decisions as trial court
· Procedural Issues

· Abuse of discretion- most deferential standard

· Appellate court could completely disagree with trial court, but will not reverse as long as trial court was in a reasonable range

· Examples: discovery rulings, motions to transfer, scheduling, case management

· Factual issues- standard depends on fact finder

· Clearly erroneous- Judge

· Appellate court must have a definite and firm conviction that the trial court is wrong

· More deferential than most rulings (but less deferential than abuse of discretion)

· Jury verdict- not assessed directly, but through trial judge’s denial of either JMOL or motion for a new trial

· Review of judge’s denial of JMOL (assessing whether a reasonable jury, if believed all winning party’s witnesses, could have believed the winning party)

· Reviewed de novo- matter of law (is evidence legally sufficient?)
· Motion for a new trial on grounds that verdict is against the great weight of the evidence

· Abuse of discretion standard- Trial judge here weighs credibility of the evidence, cannot substitute his own judgment for the jury- can only grant new trial if believes that jury got it wrong.  
3 Step Process- Privilege under Rule 26(b)(3)?


Decide whether the information is work product (made in anticipation of litigation or trail).  If not, then freely discoverable- Rule 26(b)(3)(A)


Side seeking discovery must show that 


It needs this information and information is relevant to the case


Without undue effort, cannot obtain similar information- Rule 26(b)(3)(A)(ii)


In any event, no matter what the need, take steps to protect lawyer’s mental impressions/opinions about the case- Rule 26(b)(3)(B)





Civil Cases: Right to Jury Trial?


Look for historical analog that is closely similar to newly created cause of action.  If court finds one on point, then follow historical analog.  (NOTE: Congress can grant right to jury trial by statute.)


Ambiguous- look to nature of remedy


Money damages( court of law( jury trial


Injunction( equity( no jury trial





Summary Judgment- Rule 56(c)


**Most summary judgments don’t involve Rule 56(c) because they only involve a legal dispute.  Therefore, FIRST- Ask if this is a 56© issue or just a legal issue (i.e. claim preclusion); THEN- Discuss Rule 56 is the question is whether there is a genuine issue of material fact.  


Has moving party established its burden?


Identify material fact


If moving party wants to win summary judgment, have to show that for every element, there is no genuine issue of material fact


If nonmoving party wants to win summary judgment, only have to prove one issue of material fact for one element of claim


Demonstrate no genuine issue


Do this through admissible evidence- can use an affidavit;  no pure hearsay (Rule of Evidence come into play here)


Responding party


Demonstrate genuine issue OR


Must do more than just point to complaint


Prove that issue is not material (i.e. they can win even if they lose on this issue)





1st Question= Whose preclusion law applies?


Next, do complete analysis of claim preclusion- all elements (with explanation for each, even easy one)


Address Rule 13(a) compulsory counter claim


Then, do complete analysis for issue preclusion.  


After, if case of ONMIP-First, state that there is no mutuality requirement in Federal court, not sure if state court allows ONMIP, but here, for the purposes of test, using federal law.  Then, apply Parklane factors.  


Recognize that some instances where preclusion will not apply (i.e. no claim preclusion where Case 1- criminal, Jones v. US; Case 2- civil, Smith v. Jones)- do cursory analysis when it is so clear that preclusion does not apply


When party lost case 1, would not want to assert issue preclusion.  (Didn’t win issues, so why would he want to preclude?!)  Might want to assert claim preclusion so he doesn’t lose twice!





1. State-State: full faith & credit clause of C applies (State B must give FF&C to State A’s judgment so long as PJ in Case #1 i.e. apply state #1’s preclusion law - give at least as much preclusive effect as original state would allow & probably same effect)


2. State-Fed: full faith & credit act (Fed Ct must give FF&C to State Ct’s judgment i.e. apply state #1’s preclusion law)


-Civil Rights Exception?: Case 1: state crim (search & seizure), Case 2: fed civil rights (S&S) - 42 USC §1983 intended to take civil rights actions out of state courts, so some possibility it supersedes FF&CA (& thus issue not precluded ?)


3. Fed-State: supremacy clause (State Ct must respect fed judgment from Fed Ct under Sup CL, i.e. apply fed preclusion law)


4. Fed-Fed: fed C/L governs


*Diversity: use preclusion law of state where fed court is (i.e. fed law governs but fed C/L used is state preclusion law of case 1)
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