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Professor Peterson
DISCOVERY

· Discovery Purposes
· Ascertain / narrow / define the issues in the case

· Preserve information for trial

· Find information that will develop and define testimony for trial

· Discovery Devices

· Mandatory Disclosure -> Rule 26(a) 

· Depositions -> Rule 30 & 31

· Interrogatories -> Rule 33

· Request for Production of Documents and Things -> Rule 34

· Requests for Physical or Medical Exam -> Rule 35

· Requests for Admission-> Rule 36

· Deposing Witnesses in Another Jurisdiction-> Rule 45

· Discovery Sequence / Strategy / Tools
· (1) Mandatory Discover (Rule 26)
· (2) Interrogatories (aimed at identifying witnesses / documents) (Rule 33)
· (3) Ask for Documents (w/ guidance of interest of interrogatories) (Rule 34)
· (4) Take Depositions (use documents as tools to depose) (Rule 30 & 31)
· (5) Admissions (used to clear the deck for trial) (Rule 36)
· Rule 26(a) Required Disclosures

· Parties are required to produce this information, even though no one asks for it

· 26(a)(1) -> Initial required disclosures

· People and documents that may have discoverable info you are going to use to support YOUR case

· 26(a)(2) -> Experts

· 26(a)(3) -> Pretrial required disclosures

· 5 Discovery Tools / Devices

· (1) Deposition (Rule 30 and 31)

· Rule 30: Oral Depositions (generally)

· Rule 31: Written Depositions 

· Taken / Signed under Oath
· Can depose parties OR non-parties

· A non-party MUST be subpoenaed, otherwise he does NOT have to show up

· A party deponent just needs notice of a deposition / no subpoena needed

· (2) Interrogatories (Rule 33)

· Written questions answered in writing under oath
· Can only be sent to PARTIES, not non-parties

· 30 days to answer

· Good for background information, but no smoking guns will be revealed

· (3) Request to Produce (Rule 34)

· Ask someone to produce documents or tangible things

· Can be used to get information from non-parties OR parties
· BUT, a non-party must be subpoenaed, otherwise she does NOT have to do it

· (4) Medical Exam (Rule 35)

· Need a court order to do this, otherwise this would be a tool for harassment

· Can be issued for a party, or someone who is in within the party’s custody or control (very narrow, does NOT include employees / really only applies to children)

· (5) Request for Admission (Rule 36)

· Can only be sent to parties, NOT non-parties
· Can force the other party to admit or deny any discoverable matter

· Ex: “Admit you drank alcohol w/in the first 10 minutes of driving”

· If the party does not deny w/in 30 days, the party has admitted it

· Real World Application: 2 Levels of Discovery Arguments

· (1) Technical legal arguments based on Federal Rules of Civil Procedure

· (2) Factual arguments telling your story of the case

· Scope of Discovery-> Rule 26: General Provision Governing Discovery; Duty of Disclosure
· (a) Required Disclosures; Methods to Discover Additional Matter

· (1) Initial Disclosures. Party shall provide

· (A) name, address, telephone number of any individual likely to have discoverable info relevant to disputed facts alleged w/ particularity in the pleadings

· Only need to identify witnesses that will support YOUR case
· (B) copy of all documents, data compilations, tangible things that are relevant to disputed facts alleged w/ particularity in the pleadings

· (C) computation of any category of damages claimed, making available for inspection and copying as under Rule 34 the documents on which such computation is based

· (D) for inspection and copying as under Rule 34 any insurance agreement
· Must be made w/in 10 days after the meeting of the parties under 26(f)

· (2) Disclosure of Expert Testimony

· (A) shall disclose identify of any person who may be used at trial to present evidence
· (B) w/ regard to expert testimony, disclosure shall be accompanied by a written report prepared and signed by the witness, which shall contain: a complete statement of all opinions to be expressed and basis/reasons; data or other info considered in forming opinions; exhibits as a summary or support; qualifications of the witness, including all publications over past 10 years; compensation to be paid for study/testimony; listing of other cases in which witness testified in past 4 years
· (C) disclosures shall be made at the time/in the sequence directed by court. In absence of directions, at least 90 days before trial
· (3) Pretrial Disclosures. Requires automatic disclosure at the pre-trial conference of:
· (A) name, address, phone number of witnesses to be used at trial
·  (B) deposition testimony to be used at trial
· (C) documents / exhibits to be introduced at trial
· Disclosures must be made at least 30 days before trial unless otherwise directed

· W/in 14 days thereafter, party may serve and file list disclosing 

· (i) any objections to the use under Rule 32(a) of a deposition under (3)(B) and 

· (ii) any objection that may be made about materials under (3)(C) (i.e. document/exhibits)
· (4) Forms of Disclosures; Filing
· (5) Methods to Discover Additional Material. May obtain discovery through: depositions (oral or written); written interrogatories; production of documents/things or permit to enter land under Rule 34 / 45(a)(1)(c); physical or mental exams; requests for admission

· (b) Discovery Scope and Limits
· You can discover anything relevant to a CLAIM or DEFENSE

· Relevant = Reasonably calculated to lead to admissible evidence

· Broader than admissible / can discover stuff that would NOT be admissible at trial (i.e. hearsay)
· (1) In General. (1) May obtain discovery regarding any matter not privileged, which is (2) relevant to the claim or defense of either party. (3) The relevant information need not be admissible at trial if discovery appears reasonable calculated to lead to the discovery of admissible evidence. (4) For good cause, the court may deem appropriate ANY discovery that may be relevant to the subject matter involved in the action
· Example Case: Anderson v. Hale
· Under Rule 26(b)(1), parties may obtain discovery regarding any matter that is relevant to the claim or defense of any party and the information requested during discovery need not be admissible at trial, provided that the information sought is reasonably calculated to lead to the discovery of admissible evidence

· Very BROAD discovery holding:

· Since prior acts of a violent and racist nature would lead to admissible evidence of motive, which is needed to prove plaintiff’s case, the bar application’s investigative file should be disclosed since such information might be included in the file
· (2) Limitations. Court may later limits. Limited if 

· (i) unreasonably cumulative or duplicative, obtainable from some other source that is more convenient, less burdensome, less expensive
· (ii) party seeking has had ample opportunity to obtain info sought
· (iii) burden / expense of proposed discovery outweighs its likely benefit, taking into account the needs of the case, the amount in controversy, the parties’ resources, the importance of the issues at stake in the litigation, and the importance of the proposed discovery in resolving the issues. Court may act upon its own initiative or pursuant to a motion under Rule 26(c)
· Allows the court tremendous discretion to issue protective orders for materials that are requested and discoverable

· (3) Trial Preparation; Materials. May obtain things prepared in anticipation of litigation ONLY UPON showing substantial need AND that party is unable w/out undue hardship to obtain by other means. Court shall protect against disclosure of mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of the party concerning litigation
· (4) Trial Preparation: Experts
· (A) A party may dispose any person identified as an expert whose opinions may be presented. If report required, deposition must take place after report provided.

· (B) Party may, through interrogatories or depositions discover known facts/opinions of expert retained in preparation for trial and who is not expected to be called as witness ONLY as provided under Rule 35(b) OR upon showing of exceptional circumstances that party can’t obtain info through other means
· (C) Unless manifest injustice would result,
· (i) court shall require party seeking discovery to pay expert reasonable fee for time spent responding to discovery and

· (ii) w/respect to discover under (b)(4)(B) court shall require party seeking discovery to pay other party fair portion of expenses in obtaining facts/opinions from expert
· (5) Claims or Privilege or Protection of Trial Preparation Materials
· When party withholds info discoverable claiming privilege or subject to protection as trial reparation material, party shall make claim expressly and describe nature of docs. to enable other parties to assess applicability of privilege or protection
· (c) Protective Orders

· Court may order any (protective) order which justice requires to protect party/person from annoyance, embarrassment, oppression, or undue burden/expense
· Ex: In-camera review of files / disclose docs. under certain conditions / review files only in chambers
· (d) Timing and Sequence of Discovery
· Party may NOT seek discovery before meeting/conference described in 26(f). Unless court orders otherwise, methods may be made in any sequence
· (e) Supplementation of Disclosure and Responses.
· Party who has made disclosure under (a) or responded to request for discovery is under a duty to supplement or correct the disclosure or response to include info thereby acquired
· (1) Party is under a duty to supplement disclosures under (a) if party learns that material is incomplete or incorrect. Extends with respect to testimony of expert, to both info in report and info from deposition
· (2) Party under a duty seasonable to amend a prior response to interrogatories, request for production, request for admission if party learns that response n material is incorrect or incomplete
· (f) Meeting of Parties; Planning for Discovery
· Parties shall, ASAP or at least 14 days before scheduling conference is held or a scheduling order is due under 16(b), meet to discuss nature and basis of their claims and defenses and possibilities for a prompt settlement or resolution, or to make/arrange for disclosures required by (a)(1), and to develop proper discovery plan. Plan shall include parties’ views and proposals concerning:
· (1) what changes should be made in timing, form, or requirement for disclosures under 26(a)
· (2) subjects on which discovery may be needed, when completed, whether in phases or limited to issues
· (3) what changes shall be made in limitations on discovery imposed under these rules or by local rule
· (4) any other orders that should be entered by court
· Attorneys are jointly responsible for arranging and being present at meeting / submitting a written report outlining the plan to court w/in 10 days after meeting
· (g) Signing of Disclosures; Discovery Requests; Responses and Objections (Rule 11 for Discovery)
· (1) Every disclosure under (a)(1) or (a)(3) shall be signed- this constitutes a certification that to the best of signer’s knowledge, info., and belief formed after a reasonable inquiry, disclosure is complete and correct as of time it is made
· (2) Every discovery request, response, or objection shall be signed- this constitutes a certification that to the best of signer’s knowledge, info and belief formed after a reasonable inquiry, request, response, or objection is:
· (A) Consistent w/ rules & warranted by good law or a good faith argument for extension, modification or reversal
· (B) The discovery response and action is not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation
· (C) Not unreasonably or unduly burdensome or expensive, given the needs of the case and what is at issue in the case
· These are the 3 certifications made under 26(g)
· (3) If w/o substantial justification a certification is made in violation of this rule, the court, upon motion or upon its own initiative, shall impose an appropriate sanction. May include reasonable expenses incurred b/c of violation, including reasonable attorneys’ fees
· Depositions (Rule 28, 30, 31, 32)

· Timing

· Depositions of witness should NOT be taken before substantial discovery has been conducted because you need documents in order to control witnesses / tie them down on the facts
· Purpose

· A discovery deposition is devised to find out ALL information the opposing side knows about the case or the other side’s case / elicit all the information that opponents have

· Deponents

· A non-party must be subpoenaed for a deposition under Rule 45

· Preparation

· Talk to the witness about:
· The deposition process (tell the truth, answer only questions asked, think about question prior to answering, do NOT speculate)
· The case (i.e. theory of case, important documents)
· Limitations

· Without seeking permission, the total number of depositions taken by one side may not exceed 10
· No deposition may exceed a day of 7 hours
· No person may be deposed a second time without permission of the court or the other side 
· Rule 30: Depositions Upon Oral Examinations (most commonly used)
· (b)(6). A party may, in the party’s notice and in a subpoena, name as the deponent a public or private corporation or a partnership or association or governmental agency and describe with reasonable particularity the matters on which examination is requested. In that event, the organization so named shall designate one or more officers, directors, or managing agents, or other persons who consent to testify on its behalf....the persons so designated shall testify as to matters known or reasonably available to the organization
· If you don’t know who in a large corporation has responsibility for a certain task, 30(b)(6) allows you to file a notice of deposition and request that corporation to bring forth persons to testify on its behalf on that issue
· (d)(1). Any objection during the deposition must be stated concisely and (1) in a non-suggestive manner. A person may instruct a deponent not to answer (2) ONLY when necessary to preserve a privilege, to enforce a limitation directed by the court, or to present a motion under Rule 30(d)(4)
· 2 Important Points:
· An objection during a deposition must be non-argumentative and non-suggestive 

· Can NOT instruct a witness not to answer a deposition question just because it is believed to be irrelevant or beyond the scope of the deposition 
· There is no judge to make a decision, such don’t argue at deposition- just note your objection and move on

· Rule 31: Depositions Upon Written Questions (rarely-used procedure) 
· Lawyer writes down questions and sends them to court reporter presiding at the deposition, who asks the questions and records the witness’ answers
· Cheaper option, but usually yields less info than a “live” deposition
· Rule 32: Use of Deposition
· Utilized when a witness is unable to testify during the actual trial (i.e. witness is imprisoned, dead, gravely ill, out of reach of court), therefore introduce deposition as testimony during the actual trial
· Used by any party for the purpose of contracting or impeaching the testimony of deponent as a witness
· Impeachment
· Attacks the witness’ credibility by showing:
· Witness has lied on previous occasions
· Witness had different story back then 
· Third party depositions may be used by any party for the purpose of contradicting or impeaching testimony
· Interrogatories: Rule 33

· Written questions that require a written response under oath
· Can be addressed only to PARTIES of the case
· No more than 25 questions
· Ask questions about:

· Basic background of the case
· Information about damages
· Admissibility

· Interrogatories are admissible as evidence at trial
· Timing

· Must serve a written response, under oath, within 30 days after service of the request
· Strategy

· Lawyers draft interrogatory questions
· May ask questions about the theories of the opponents’ case
· Try to reveal as little as possible, but are still required to provide facts that are reasonably available to you, even if this requires reviewing files of documents / investigation
· Rule 33(c): Scope; Use at Trial. Interrogatories may relate to any matter which can be inquired into under Rule 26(b)(1) and the answers may be used to the extent permitted by the rules of evidence
· An interrogatory is not necessarily objectionable merely because an answer to the interrogatory involves an opinion or contention that relates to fact or application of law to fact
· Opinions / Contention interrogatories are allowed
· Ex: “Explain why you think D’s behavior constitutes negligence” or “specify each act or omission by Gasson that you contend was reckless”
· Rule 33(d): Option to Produce Business Documents
· Allows a party, in response to an interrogatory question about the number of documents possessed / production of certain documents, to give the respondent the option of reviewing the documents himself

· BUT, this is the case only IF the burden is substantially the SAME for each party to go through the files

· Production and Inspection of Documents and Things: Rule 34
· For a party, must simple make a Rule 34 request

· For a non-party, must make request embodied in subpoena under Rule 45(a)(1)(C)
· Number of documents you can request is NOT limited
· 34(b)(i) Procedure

·  Party who produces documents for inspection shall produce them as they are kept in the usual course of business OR shall organize and label them to correspond with the categories in the request
· Timing

· 30 days to respond to a Rule 34 request
· Request for Physical or Medical Exams: Rule 35
· Such requests can only be made to a PARTY
· Requires a special application to the court and a showing of “good cause”
· Rule 35(a). May order a party to submit to a physical or mental examination by a suitably licensed or certified examiner or to produce for examination the person in the party’s custody or legal control, if:
· The issue must be in controversy
· There must be good cause for examination

· Must balance the NEED to have the examination for the requesting party’s case against the INTRUSIVENESS on the party whose examination will be taken
· Requests for Admission: Rule 36

· Basic tool to narrow the dispute

· NOT used to establish liability or important litigating facts

· Just an admissions on a set of facts in advance of trial

· If a party fails to object / does not answer request for admission w/ in 30 days, it will be deemed admitted and binding at trial

· But, requests are NOT binding outside the case in any other case (for policy reasons)

· If denied improperly (i.e. State Farm), Rule 37 provides sanctions to pay for other side’s cost in proving the issue at trial 

· Must make a REASONABLE inquiry to determine the answer

· If a statement is party true and partly false, a party should admit what is true and deny the rest

· Limitations on Discovery: Privileges in General
· Invoking privileges protect the witness from having to disclose certain information in order to further certain polices that the courts or legislative branch believe are important
· A privilege blocks information from a certain SOURCE, but does NOT block the underlying facts
· Absolute Privilege
· A privilege that may NOT be overcome by any showing of need (i.e. attorney-client privilege)
· Types of Privileged Relationships:

· Attorney-Client

· Doctor-Patient

· Husband-Wife / Spousal Privilege (in some states)

· Psychotherapist-Patient

· Accountant-Client

· Executive Privilege, President

· Attorney-Client Privilege 
· Protects COMMUNCATIONS from CLIENT to LAYWER
· Companies can waive this privilege for all their employees
· Information is not protected just because it has been communicated to the lawyer 
· “Tell me what you told your lawyers” vs. “Tell me what you know about bribery in Iran”
· The privilege applies ONLY IF:
· The asserted holder of the privilege is, or sought to become, a client (i.e. not informal)
· The person to whom the communication was made…
· Is a member of the bar of the court, or his subordinate (i.e. paralegal / assistant) 
· AND

· In connection with this communication is acting as a lawyer (communicated in person’s capacity as a lawyer)
· The communication relates to a fact of which the attorney was informed…
· BY his client (does not protect communications from lawyer to client)
· Without the presence of strangers

· For the purposes of securing / primarily either…
· An opinion on law

· Legal services (i.e. legal advice)
· Assistance in some legal proceeding (i.e. legal representation) 

· AND NOT

· For the purpose of committing a crime or tort (i.e. seeking advice how to cover up a murder)
· The privilege has been

· Claimed 
· AND

· Not waived, by the client (have to claim this privilege, otherwise considered waived
· Work-Product Privilege: Rule 26(b)(3) & (5), Hickman & Holmgren 
· Work Product = Materials prepared in anticipation of litigation 
· Generally protected under federal common law (Hickman) and Federal Rules
· Work product is a QUALIFIED privilege 
· Can be overcome by a showing of:

· (1) Substantial need and 
· (2) Good cause by the other party (i.e. information not otherwise discoverable)
· Some kinds of work-product are ABSOLUTELY protected (w/ exception for Holmgren)
· Mental impressions

· Conclusions

· Opinions

· Legal Theories

· Policy Rationale for Work-Product Privilege (Hickman)
· Allows lawyers to adequate prepare their case without worrying that their work will be discoverable

· Proper preparation of a client’s case demands that a lawyer assemble info and prepare his legal theories / strategies WITHOUT undue and needless interference

· Helps promote efficiency and counteracts unfairness and “sharp practices” in the administration of justice
· For practical and equitable reasons, we don’t want one side leaching off another’s work

· Lawyers’ thoughts and metal impressions should always be protected

· If work-product subject to discovery, much of what is now written down would stay unwritten, and an attorney’s thoughts would not be his or her own
· Hickman v. Taylor (Creates common-law work-product privilege / Codified in Rule 26(b)(3))
· Facts: D’s lawyer privately interviewed survivors and other potential witnesses / D refused to share written statements of witnesses, written notes of lawyer about what they said, what lawyer remembers when P requested them in interrogatory 

· Issue: D claimed they were privileged material obtained in prep for litigation / P claims that needs info to prepare and know what lawyer is thinking
· Holding: Material prepared by an attorney in participation of litigation is NOT subject to discovery, unless the party making the request shows adequate reasons to justify production (i.e. a showing of necessity)
· P can get information through other sources / doing own interviews / hasn’t made sufficient showing of undue hardship / dealing w/ mental impressions
· Court goes beyond the scope of privilege / Federal Rules to protect attorney work produce based on (1) public policy and (2) the integrity of the legal profession

· Rule 26(b)(3): 3 Step Process (Codification of Hickman v. Taylor)
· (1) There is a qualified privilege for documents or other tangible things that are prepared in anticipation of litigation or for trial
· i.e. prepared memos by attorney or others, records of interviews, photographs, evidence collected at the scene, research, thoughts, quotes, measurements 
· Only applies to things reduced to a writing and will NOT protect against questions concerning names of interviewed parties or summaries of what was said by each interviewed person


· Have to argue the common law privilege of Hickman v Taylor instead

· (2) The privilege may be overcome by a showing of:

· (1) Substantial need of the materials in preparation of the party’s case (relevant to lawsuit?)
· AND
· (2) Opposing party is unable without undue hardship to obtain the substantial equivalent of the materials by other means (only way to get the information?)
· (3) Even when the required showing is made, the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative for the party concerning the litigation
· Holmgren v. State Farm Mutual Insurance Co (Narrow excep, to 26(b)(3) for bad-faith claims)
· Facts: P brought suit against D for unfair claim settlement practices in prior car accident suit 
· Issue: P wanted to discover handwritten memoranda prepared by D’s employee estimating range of liability in prior suit for car accident / D claimed the memoranda was opinion work product and not subject to discovery under Rule 26(b)(3)
· Holding: Discovery of opinion work product WILL be allowed when a party’s mental impressions are at issue and the need for material is compelling
· Narrow exception for bad-faith claim against an insurance company, directly concerning whether D knew that settlement value in case was in excess of what they were offering / P needs this information for its case and can’t get it any other way
· Rare case in which opinion work product is discoverable

· Rule 26(b)(5): Claims of Privilege or Protection of Trial Preparation Materials

· When a party withholds information otherwise discoverable under these rules by claiming that it is privileged or subject to protection as trial preparation material, the party shall make the claim expressly and shall describe the nature of the documents, communications, or things not produced or disclosed in a manner that without revealing information itself privileged or protected, will enable other parties to assess the applicability of the privilege or protection
· Expert Witnesses: Rule 26(a)(2) & (b)(4)
· An expert is a person who, through education or experience, has developed skill or knowledge in a particular subject, so that he or she may form an opinion that will assist the fact-finder

· Rule 26(a)(2): Disclosure of Expert Testimony

· The opposing party is entitled to:
· (1) Automatic disclosure of experts who will testify at trial for the other side
· (2) A written report from the expert detailing the substance of the expert’s testimony and basis for his conclusions (used to depose / impeach other party’s experts)
· (3) Exhibits to be used by the expert (make sure accurate / unmodified)
· (4) The qualifications of the expert
· Can qualify a witness as an expert through:

· Education and training OR

· Experience

· (5) Compensation to be paid to the expert witness (can imply that bought expert’s testimony)
· (6) Other cases that the expert has worked on (dep. or trial) w/ in past 4 years (may have said something differently in the past)
· Rule 26(b)(4): Trial Preparation: Experts
· (A) A party may depose any person who has been identified as an expert whose opinions may be presented at trial
· Automatic right to depose other’s side expert witness after report provided

· (B) A party may, though interrogatories or by deposition, discover facts known or opinions held by an expert who has been retained or specially employed by another party in anticipation of litigation or preparation for trial and who is NOT expected to be called as a witness at trial ONLY as provided in Rule 35(b) OR upon a showing of exceptional circumstances under which it is impracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means
· Opinions held or facts known by  experts specially retained but NOT testifying at trial are only discoverable upon a showing of exceptional circumstances
· Erects special barriers around the opinions of nontestifying experts 
· 4 Categories of Witnesses under 26(b)(4)
· (1) Experts who testify at trial
· Subject to mandatory discovery under 26(a)(2)
· (2) Experts specially retained but who will NOT testify at trial
· NO discovery, even as to the identities of these experts, unless other party can show exceptional circumstances in which can’t retain facts/opinions on subject matter at issue in any other way
· Subject of Ager
· For policy reasons, allow less discovery of these witnesses because it would create a subterfuge in the retention process of experts
· (3) Experts informally consulted but NOT specially retained
· NO disclosure as to anything for these witness, under any circumstances
· Relevant Factors in determining if an expert is “informally consulted”
· Manner in which consultation was initiated
· Nature and type of information or material provided by expert
· Whether compensation was provided
· The duration and intensity of the consultative relationship
· (4) Experts who acquire their information in the normal course of business
· This includes employees, parties to the case, and witnesses to the events that give rise to the case
· Discoverable in the same manner as any other witness, since they are witnesses to the events giving rise to the lawsuit
· Ager v. Jane C. Stormont Hospital & Training School for Nurses (Non-Testifying Experts)
· Facts: Ds served interrogatories on P, asking for identities of ALL persons / experts consulted regarding the subject matter of the litigation, except those consulted “informally” or “not retain or specially employed”
· Issue: P refused to provide info concerning consultative experts not expected to testify at trial / P’s counsel held in contempt of court
· Holding: A party must show exceptional circumstances before discovery of the identities of witnesses who were formally consulted or retained, but who will not be called at trial, will be allowed
· Policy Rationale:
· Allowing discovery of non-testifying experts would decrease the number of experts willing to provide a candid opinion on the case, since they would be subject to discovery even if just “informally consulted”
· We do NOT want to infringe on an informal, non-serious relationship in which no real substantive information was shared 
· Judicial Management of Discovery
· Required Disclosures: Rule 26(a)
· Disclosures required w/in 10 days
· (26(a)(1)(D)( Names of witnesses, description of documents, calculation of damages, copies of insurance policies
· Once exchanged (usually after 26(f) meeting), parties may request additional info, using other methods (but only after 26(f) meeting)
· If plaintiff finds new things later that should disclose, can submit supplementary disclosure under 26(e)
· Scheduling Conference: Rule 16(b)
· Court holds its own conference to establish a schedule for motions, discovery, amendments of pleading, joinder of additional claims or parties, etc.
· Acts as a blueprint for the pretrial litigation as a while
· Must be held w/in 90 days of first D’s appearance or 120 days after service

· Court may appoint a federal magistrate to handle disputes during discovery if it’s a large trial (wise litigators find a way to secure Magistrate judge in case one party starts abusing their power)
· Final Pretrial Conferences: 16(d)

· Held as close to the time of trial as reasonable under the circumstances

· Participants shall formulate a plan for trial, including a program for facilitating the admission of evidence
· Must be attended by at least one of the attorneys who will conduct the trial for each of the parties
· Pretrial Orders: 16(e)

· Judge must enter an order reciting action taken at pretrial conference / framing issues to be tried, whether or not included in the pleading at the outset
· Afterwards, order can be modified only to prevent manifest injustice

· Pretrial order intended to structure and control course of trial / strict standard to change it
· Meeting of Parties; Planning of Discover: Rule 26(f)
· Requires all parties or their counsel to confer as soon as practicable and in any event at least 14 days before a 16(b) scheduling conference to discuss nature/basis of claims and defenses, discuss possibility of prompt settlement, make or arrange for Rule 26(a)(1) disclosures, etc.

· NO formal discovery can commence until AFTER this conference

· But initial 26(b)(1) disclosures must be produced w/in 14 days after 26(f) conference 
· Written report of 26(f) conference also due 14 days later
· Timeline: Rules 4, 16(b), 26(a)(1), 26(f)

· (1) D served
· (2) D “appears” ( Some indication that D is in lawsuit
· (3) or (4) 
· Rule 26(f) ( All parties and their counsel must confer ASAP, at least 14 days before a 16(b) scheduling conference or order is due
· Rule 16(b) ( W/in 90 days of D’s appearance, or 120 days after service, judge shall hold scheduling conference to discuss how discovery and other pretrial matters shall proceed
· (5) Rule 26(a)(1) ( Parties, at meeting or w/in 14 days after, must exchange disclosure lists
· Sanctions: Rule 26(g) & 37
· Timeline

· First, try to work out differences
· If doesn’t work, file a Rule 37 motion to compel discovery (include that you’ve tried to work it out)
· If resulting order is denied, file for sanctions
· Rule 26(g): Signing of Disclosures, Discovery Requests, Responses, and Objections
· Counterpart to Rule 11 (which sanctions pleadings) for discovery

· Imposes an objective standard, judging what a reasonable attorney would do, in good faith, in response to the discovery request
· No consideration of an attorney’s subjective belief or good faith alone
· 26(g)(1). Requires that discovery-related filings bear the signature of an attorney of record

· 26(g)(2). Requires 3 certifications made under 26(g), in which sanctions are available for violations of:
· (1) Your discovery request and response are consistent with the rules and are warranted by law

· (2) The discovery response and action is not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation
· (3) Not unreasonably or unduly burdensome or expensive, given the needs of the case and what is at issue in the case
· 26(g)(3): If court finds that “without substantial justification a certification is made in violation of the rule” then it must impose on the offending party “an appropriate sanction, which may include an order to pay” the other party’s expenses, including attorney’s fees (i.e. Washington State Physicians v. Fisons)
· Sanctions can be imposed on party or counsel / court is given room to determine what sanctions are
· Rule 37: Failure to Make Disclosure or Cooperate in Discovery; Sanctions

· Authorizes a district court to impose such sanction “as are just” against a party that violates an order compelling discovery
· 37(a). A party, upon reasonable notice to other parties and all persons affected thereby, may apply for an order compelling disclosure of discovery
· 37(a)(2). If a party fails to make a disclosure required by Rule 26(a), any other party may move to compel disclosure and for appropriate sanctions. The motion must include a certification that the movant has in good faith conferred or attempted to confer with the party not making the disclosure in an effort to secure the disclosure without court action
· Must consult with opposing side / counsel in good faith before going to a judge
· 37(c). Requires a party to specify the part of the request that is true and qualify or deny the remainder (i.e. Homgren Part II)
· Washington State Physicians Ins. Exchange & Ass’n v. Fisons Corp. (Rule 26(g)(3) Sanctions)
· Facts: After extensive discovery, D failed to turn over 2 smoking gun documents related to the danger of medicine at issue in case /  smoking gun documents later revealed through anonymous sources and later discovery / P motioned for sanctions for discovery abuse
· Issue: D claims hasn’t violated rules b/c Ps limited scope of discovery contained in that medicine’s files, smoking gun documents were intended to promote another product of drug company, P failed to specifically ask for those documents  or compel them to produce it / discovery is an adversarial process and good lawyering required responses made in case
· Holding: Sanctions for discovery abuse will be imposed if a party’s responses to discovery are inconsistent with the letter, purpose and spirit of the discovery rules, even if the discovery violations are unintentional
· Any document relating to the medicine should have been turned over, regardless of which file it was located in
· There should be no hyper-technical reading of discovery requests, such as here
· The Rules are clear that a party must fully answer all interrogatories and requests for production, and if don’t agree with scope, and move for a protective order
· The lawyer’s duty to place his client’s interests ahead of all others presupposes that the lawyer will live with the rules that govern the system
· Holmgren v. State Farm Mutual Automobile Insurance Co. (Part II) (Rule 37(c) Sanctions)
· Facts: D denied, without qualification or explanation, 3 requests for admission submitted by P / the facts denied by D were all proved at trial and involved “indisputable matters of historical fact”
· Issue: D justifies denials based on hyper-technicalities / being clever because not technically wrong / P claims D’s denial of request to admit is in bad faith, w/ proper sanction being the cost of proving the issues at trial
· Holding: Good faith requires that a party who denies a request to admit QUALIFY denials to make it clear that historical facts are NOT denied
· Denials of requests for admission must be qualified or explained
· The proper sanction for a bad faith denial of requests to admit is the cost of proving the issues at trial
· E-Discovery (effective December 1, 2006)
· Amendments codify the common law rules that courts came up with to deal the ESI

· Material was always discoverable, but rules now more clearly include ESI 

· 16(b) & 26(f) include first discussions about ESI, when parties hold their initial discovery planning conference and must be addressed at pretrial scheduling conferences with judge
· 26(f)(3). During 26(f) conference, parties should develop a proposed discovery plan, including issues relating to disclosure or discover of ESI
· 16(b)(5). Enter a scheduling order that may include provisions for disclosure or discovery of ESI 

· ESI is mandatorily discoverable at the beginning of litigation under 26(a)(1)(B)
· A party must provide a copy of, or a description by category and location of, all documents, ESI and tangible things…

· 26(b) sets a framework for eliminating evidence that would be unduly costly to discover and to hone in on what’s pertinent 
· 26(b)(2)(B) states that a party need not provide discovery of ESI from sources that the party identifies as not reasonable accessible because of undue burden or cost
· Must do a balancing test of 7 factors:
· (1) The specificity of the discovery request
· (2) The quantity of information available from other and more easily accessed sources

· (3) The failure to produce relevant information that seems likely to have existed but is no longer available on easily accessed sources

· (4) The likelihood of finding relevant information that cannot be obtained from other easily accessed sources

· (5) Predictions as to the importance and usefulness of the further information

· (6) The importance of issues at stake in the case

· (7) The parties’ resources
· 26(b)(5)(b) requires that after a party is notified that they have received privileged ESI information by accident, they must promptly return, sequester, or destroy the specified information and any copies it has and may not sue or disclose the info until claim is resolved
· Mean to address inadvertent disclosure, which is particularly difficult when dealing with massive volumes of ESI
· Does NOT resolve the issue of whether the privilege has been waived or not by disclosure

· 34(a) & (b) add ESI to the list of things a party in a case can ask another party to produce as part of the discovery process
· 34(a). Any party may serve on any other party a request to produce ESI, including writings, drawings, graphs, charts, photographs, sound recordings, images and other data or data compilations sorted in any medium from which information can be obtained
· 34(b). Permits a requesting party to specify the form in which ESI is to be produced / makes clear how you have to negotiate the form of ESI if necessary to do so
· 37(f) contains a safe-harbor provision absent exceptional circumstances, a court may NOT impose sanctions under these rules for failing to provide ESI lost as a result of the routine, good-faith operation of an ESI system

· Court can NOT sanction a party or draw bad-faith inferences if the loss was a result of good-faith operation
· 5 Lessons from the ESI Amendments to the Federal Rules

· (1) You need to be IT savvy / have a good IT consultant, whether you are a litigator or legal counselor
· (2)The litigation environment favors preparation in advance
· (3) The new litigation environment in the electronic age requires substantial cooperation between the parties

· (4) There are some new safety valves for good-faith mistakes 

· 26(b)(5) w/ respect to ESI that is accidentally disclosed & 37(f) w/ respect to destruction of ESI as a result of normal document destruction policies of clients

· (5) Cost-benefit analysis is more important than ever

· McPeek v. Ashcroft (2001) (before ESI amendments officially adopted)
· Facts: P wants to force D to search its backup systems since it might yield relevant evidence to his suit that was ultimately deleted by the user but was stored on the backup tape / but backup tapes were only retained in case of complete shutdown, only retain some marginal data / restoring e-mail from single backup tape costs $93 an hour for 8 hours per tape 
· Issue: Does the remote possibility that such a search will yield relevant evidence justify the costs involved?
· Holding: Must conduct a balanced approach to accommodate the needs of the plaintiff without burdening the defendant too much 
· Judge comes up with a creative and innovate approach to e-discovery before the amendments were adopted, ordering the DOJ to perform backup restoration of the e-mails attributable to P’s supervisor’s computer during a short period of time when most likely to turn up something
· Upon completion of search, DOJ will file a certification of time and money spend / Parties will be given an opportunity to argue why the results / expense do or do not justify any further search / Based on the results, there may or may not be a case for proceeding further with the ESI discovery request of backup tapes or not
· Ethics in Discovery
· The Kodak Case (big NY law firm case / discovery abuse led to judgment against their party)
· 2 Instances of Discovery Abuse

· (1) Letter from the principal economics expert of Kodak was withheld and not produced until the eve of trial

· Arguably requested initially by document requests

· (2) Counsel falsely stated that he had discarded a suitcase of documents

· Lying to cover it up gets you in more trouble than if tell the truth

· Lesson: In this case, the lawyers didn’t lose on the merits, but it was the lawyer’s unethical behavior that lost the trial in the end
TRIAL BY JURY
· Jury Responsibilities

· (1) Find the facts

· (2) Apply those facts to the law

· (3) Render a verdict for one side or another

· Jury Trial Problems
· (1) Jury trials are an expensive and inefficient use of time and money
· (2) Juries are in many cases incompetent / becomes a problem in difficult and complex legal cases
· (3) Juries are in many cases unfair and biased
· The 7th Amendment
· “In suits at common law, where the value in controversy shall exceed $20, (1) the right of trial by jury shall be preserved, and (2) no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law”
· 2 Part Breakdown:

· (1) Grant of the Right to a Jury Trial (“…the right of trial by jury shall be PRESERVED…”)

· Preserves ( The right shall be preserved as it was at the time the 7th Amendment was adopted back in 1791
· Must look at the common law of England back in 1791, when the 7th Amendment was ratified, and it preserved it

· Would you have had a jury right in 1791?

· Preserves the right at law, NOT equity

·  (2) The Reexamination Clause (“…and no fact tried to a jury shall be otherwise reexamined in any Court of the United States, than according to the rules of the common law…”

· No trial or appellate judge can overturn a jury verdict unless they could do so under the common law of 1791, when the 7th Amendment was adopted
· The 7th Amendment applies only in FEDERAL court and only in CIVIL cases

· Does NOT apply to States because this right is NOT conferred to them through the 14th Amendment, nor does it apply to criminal cases

· Bill of Rights only applies to federal courts, unless conferred to the state courts under the 14th Amendment

· Therefore, there is NO constitutional right to a jury trial in the state courts

· 2 Questions:
· (1) Was a jury trial for this claim or defense available in 1791?

· Is it the kind of case that used to be tried in the common law courts or the equity courts back in 1791?

· (2) Could a trial or appellate judge have granted a JNOV or reversed a jury decision under the common law back in 1791?
· England’s 2 Court System

· Common Law Courts (every litigant had a right to a jury trial)
· Where original forms of action were filed

· Money damages may also be some sort of relief

· Equity Courts (the litigants had NO right to a jury trial)
· Created as an extension of the King’s power to do justice in a particular case, notwithstanding what the law required

· Orders directed at the person of the defendant, ordering them to DO something, i.e. injunctions, specific performance, etc.
· Terry implications

· Terry suggests that a monetary award “incidental to or intertwined with injunctive relief” may be equitable

· Because Terry only seeks money damages, this characteristic is clearly absent from the case

· Terry characterized damages as equitable when they are restitution

· Backpay sought by Terry was not money wrongfully held by the Union though, but wages and benefits they would have received from employer had the Union processed the employees grievances properly

· Such relief is NOT restitutionary

· Chauffeurs Local, 391 v. Terry (Since Remedy Given in 1791 Law Courts, Right to Jury Trial Intact)
· Facts: Terry sued union for breach of its duty of fair representation in declining to refer the charges to the grievance committee after his employer breached their collective bargaining agreement, laying off Terry and several coworkers
· Issue: Does an employee seeking backpay for a union’s alleged breach of its duty of fair representation have right to a trial by jury?
· Holding: A trial by jury is afforded by the 7th Amendment to suits at COMMON law seeking LEGAL relief
· TEST FOR TRIAL BY JURY UNDER THE 7TH AMENDMENT
· (1) Look for an analogous procedure back in 1791
· Was there a right of action as of 1791 that looks like the claim we are dealing with now?
· Compare the statutory action to 18th century actions brought in the courts of England prior to the merger of the courts of law and equity
· Duty of fair representation issue is analogous to a claim against a trustee for breach of fiduciary duty, an equitable claim
· But, Section 301 issue is comparable to a breach of contract claim, a legal claim
· Therefore, this is a MIX of both equitable and legal issues
· (2) Look to the nature of the remedy
· Was the remedy sought typically given in the courts of law or in the courts of equity back in 1791?
· Equitable-> Injunction, Backpay, Restitution, Specific Performance, Reformation of a Contract, Rescission of a Contract
· Law-> Monetary Damages to compensate you for the harm
· Terry requests compensatory monetary damages, including benefits and backpay
· Union is NOT retaining any unjust profits / hasn’t been unjustly enriched / Terry only seeking monetary damage / award is not incidental to or intertwined with injunctive relief
· Since nature of backpay is monetary, as opposed to restitutionary, the claim is legal in nature and the 7th Amendment requires trial by jury when demanded
· Note that there is a trend in the court’s decision to be stricter / look more narrowly at common law analogies and put more importance / emphasis on the nature of the remedy
· Brennan’s Concurrence
· The right to trial by jury should be determined not by the historical treatment of the substantive rights the party seeks to enforce, but rather by the relief the party seeks
· Don’t look for an analogous procedure (a futile effort, too imprecise to have any conferrable benefit, arguing a historical minutia), just look to the remedy
· If the relief is legal in nature, i.e. the kind of relief that historically was available from the courts of law, then the parties have a constitutional right to trial by jury
· Kennedy’s Dissent
· This suit is more similar to cases that were tired in the courts of equity than those that were tried in the court of law, therefore plaintiff is NOT entitled to trial by jury
· The 7th Amendment preserves the right to jury trial in civil cases and we cannot preserve a right existing in 1791 unless we look to history to identify it
· Is There a Right to a Jury Trial When There Are Legal and Equitable Claims in One Suit? 
· 3 rules:

· (1) Determine the right to a jury issue by issue

· (2) If an issue of fact underlies both law and equity, you must get a jury on those issues

· (3) Generally, try the jury issues first, before trying the equity issues to the judge
· Beacon Theaters v. Westover (1958)
· Court held that there IS a right to a jury on the legal claim(s), and therefore, the legal claim / overlapping claims should be tried first by a jury, then leave the equitable issues for afterwards
· Dairy Queen v. Wood (1962)
· Court affirmed the holding in Beacon Theaters and stressed that there IS a right to a jury trial on legal issues, even if the equitable claims predominate or the legal issues are “incidental” to the equitable ones
· The question of liability, aside form the injunction, must be decided by the jury before the equitable issues
· Ross v. Bernhard

· Court held that courts can not only separate out different types of claims, but they can also separate out just one claim to be decided by the judge or jury, based on whether the issue is equitable or legal
· Even if the merger of equity/law courts allows us to give more fully the right to a jury trial today then we could have back in 1791, we should still allow it
· Conclusion:
· These cases EXPAND the right to a jury trial under the 7th Amendment
· Altogether, in an overlapping case, the court must look at all LEGAL issues FIRST, including those that overlap with the equitable issues
· And only after all those issues have been submitted to a jury, if PURELY EQUITABLE (non-overlapping) issues remain, the judge can decide those purely equitable issues
· The judge can NOT decide the equitable issues before the legal issues
· If the case involves a separate issue of equity (i.e. a shareholder’s suit), the court is likely to split off the equity issue and let the judge decide that to begin with
· The remainder of the case, which is legal, will then be given to the jury
· Trial by Jury under the Federal Rules
· Jury Trial of Right: Rule 38
· The right to a jury trial should be preserved
· Rule 38(b) requires that you demand a jury trial in WRITING
· If right not claimed appropriately, the right to a jury trial is easily waived
· Trial by Jury or By the Court: Rule 39

· Specifically allows the judge discretion to require a jury trial even if some issue is not jury triable as a matter of right under the 7th Amendment
· Judges also have discretion to order advisory juries, where parties may run a brief statement of their cases by these juries to get a feel for where their case is going (used for settlement purposes)
· Selection of Jurors: Rule 47
· Limits preemptory challenges to that stated in 28 USC § 1870 (3 in civil cases)
· Number of Jurors-Participation in Verdict: Rule 48
· The court shall seat a jury NOT fewer than 6 and NOT more than 12 members and all jurors shall participate in the verdict unless excused from service by the court pursuant to Rule 63. Unless the parties otherwise stipulate, (1) the verdict shall be unanimous and (2) no verdict shall be taken from a jury reduced in size to fewer than 6 members
· All jurors participate in verdict / civil cases empanel 8 jurors to make sure they have at least 6 if some drop out
· 28 USC § 1870
· In civil cases, each party shall be entitled to 3 preemptory challenges
· Voir Dire- Process of Selection for the Jury
· Challenge for Cause
· Unlimited strikes for cause
· Ex: Have a relationship w/ parties to the case
· Preemptory Challenges
· 3 challenges in federal court under § 1870
· Historically, allowed lawyers to strike a juror for any reason or for no reason at all
· Court Prohibits
· Race-based preemptory challenges (Edmonston)
· Gender based preemptory challenges (JEB)
· Because the selection of a jury is STATE action, you MUST have a race and gender-neutral reason for using peremptory challenges 
· Issues with Voir Dire
· Constitutional Issue
· How do you decide which types of government classifications are so corrosive to society that you won’t let them be a party of any government type of selection?
· The Supreme Court has held that race and gender-based distinctions are not permissible as grounds for preemptory challenges
· Policy Issue
· Is the jury selection process, as a matter of policy, simply a system where we are trying to eliminate people with biases / connections to parties involved or case OR is it a system where we want to let the litigator’s instincts have some role in who gets struck form the jury?
· Tactical Issue
· When you participate in the voir dire process, how can you do your client the most good by avoiding the trap of going overboard in your questioning while at the same time creating the most effective jury for your case?
· JEB v. Alabama (Gender-Based Peremptory Challenges are Prohibited)
· Facts: Alabama sued D for paternity / child support on behalf of mother of minor child / State exercised preemptory challenges to remove 9 male jurors, creating an all-female jury / D objected to the State’s preemptory challenges as unconstitutional under he Equal Protection Clause of the 14th Amendment
· Issue: Ps believe that a predominately female jury would better sympathize with its case / D argued that the jury was improperly selected / women might be more sympathetic and receptive to the arguments of the complaining witness who bore the child
· Holding: Preemptory challenges may NOT be used on the basis of gender or other classifications, such as race, subject to heightened constitutional scrutiny (must have an “exceedingly persuasive justification” or “substantially further an important government objective”)
· Instead, a preemptory challenge must be properly exercised on the basis of a potential juror’s views, attitudes and opinions after a properly conducted voir dire, without resort to traditional stereotypes or bias
· Gender discrimination in jury selection undermines the constitutional principles underlying the right to a trial by jury of one’s peers and risks infecting the entire judicial process with prejudice and injustice
SUMMARY JUDGMENT: Rule 56
· Critical Question: Do we need the jury to decide this issue before we can resolve this case?
· Purpose-> To weed out cases in which no trial is necessary
· Trials only resolve disputes of fact, and if there is no dispute of fact, we do not need a trial and can simply enter judgment as a matter of law
· Rule 56 Standard
· If the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of law, then the adverse party’s response, by affidavits or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue for trial, OR the court shall enter judgment forthwith
· For the purposes of the motion, the factual allegations in the plaintiff’s complaint are deemed true
· Rule 56(c) allows a trial court to grant summary judgment to a moving party in the absence of a genuine issue of material fact rendered forthwith in the pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits
· 2 Part Standard of Rule 56(c)
· (1) No genuine issue as to any material (a fact on which the case turns on) fact
· (2) The moving party is entitled to judgment as a matter of law (usually follows automatically)
· Rule 56(e) provides that a party opposing a properly supported motion for summary judgment may NOT rest upon mere allegations or denials of his pleading, but must set forth specific facts showing that there is a genuine issue for trial
· Where Summary Judgment is Appropriate:
· (1) When the parties agree on all the facts and their dispute is entirely about the LAW and whether liability attaches under the particular circumstances / facts
· No need for a trial or a jury, just a judge
· The court can NEVER resolve a dispute of fact on summary judgment
· If there is a dispute of fact on a material issue, then the court must deny summary judgment
· (2) When the parties disagree about the FACTS, but there is NO “genuine dispute” because a reasonable jury could not find for the non-moving party
· Presents a Rule 56 issue
· Summary Judgment Stages 
· (1) The moving party must establish the ABSENCE of a genuine issue of material fact by bringing forth SOME material to show that the material facts relevant to it prevailing in the case are NOT disputed
· The moving party must to this by presenting evidence admissible at trial (i.e. depositions, answers to interrogatories, admissions) or by submitting affidavits as evidence that stands in the place of sworn testimony at trial
· (2) If the moving party meets his burden, then the burden SHIFTS to the nonmoving party, who has to show that there IS a genuine issue of material fact
· The nonmoving party must do MORE than simply point to its own complaint, but has to show that there IS evidence that CONTRADICTS the evidence presented by the moving party and therefore there is a NEED for a jury to resolve the conflict of evidence between the 2 parties
· The court must look at ALL the evidence before the court

· Is there a dispute on a material issue of fact?

· If the answer is no, then the court can enter summary judgment
· Celotex Corp. v. Catrett (D Can Move for SJ After Full Discovery, Pointing Out That P Has No Evid.)
· Established that a defendant can move for summary judgment, without proffering any evidence on his own, by pointing out that the plaintiff has NO evidence on some element of her claim

· Facts: Catrett sued Celotex for the wrongful death of her husband to exposure to Celotex’s asbestos products / Celotex moved for summary judgment, arguing that Catrett failed to identify any of Celotex’s products to which husband had been exposed / failed to produce evidence that any of Celotex’s product was the proximate cause of injuries 
· Issue: Must a party moving for summary judgment support its motion with evidence proving the absence of a genuine issue of material fact? How can Celotex meet the summary judgment burden without bring forth affirmative evidence to prove a negative?
· Holding: Summary judgment is appropriate IF, after adequate time for discovery, the party who bears the burden of proof at trial fails to prove an element of that party’s case
· Where the plaintiff has the burden of persuasion, and the defendant has shown it has responded to all of the plaintiff’s discovery requests that demand all information the plaintiff has to support a particular element of the claim, and the plaintiff has no information or evidence in response to the defendant’s claim, then the defendant has met his burden at the summary judgment phase
· Thus, the defendant is not required to present affirmative affidavits on its own, but MUST point to something, such as lack of evidence on the part of plaintiff after discovery, to meet its burden
· It is NOT enough to move for summary judgment with a conclusory assertion that the plaintiff has no evidence to prove his case
· White’s Concurrence: It is not enough to move for summary judgment without supporting the motion in any way or with a conclusory assertion that the P has no evidence to prove his case-> it is the defendant’s task to negate, if he can, the claimed basis for the suit
· Brennan’s Dissent: The moving party must make an affirmative showing, rather than unsupported conclusory assertions, to meet its burden of production / here, Celotex failed to do so
· Summary Judgment Burden of Proof
· Plaintiff
· If P moves for summary judgment, has to show that there is no genuine issue of material fact as to ANY element of P’s claim in order to prevail
· If P moves for summary judgment and each party has no credible evidence, the D wins as a matter of law, since the P did NOT meet the burden of persuasion to show that there is a genuine issue of material fact
· Summary judgment is rarely granted FOR the party with the burden at trial (i.e. the plaintiff)

· Defendant
· If D moves for summary judgment, only has to show that there is no genuine issue of material fact as to ONE element of the P’s claim in order to prevail
· Burden is TOUGHER to meet in tort than in contract
· Summary Judgment Procedure
· When?
· Plaintiff (  Can move for summary judgment 20 days after commencement of the action (i.e. filing in court)
· Defendant ( Can move for summary judgment at ANY time (usually after discovery)
· How?
· Moving party makes a statement of facts within which there is no genuine dispute of material facts
· Can attach
· Affidavits
· Pleadings
· Depositions
· Answers to interrogatories, and 
· Admissions on file,
· Generally along with a brief
· What Goes in Motion?
· A motion for summary judgment effectively previews, usually in documentary form, the evidence which parties would put on at trial in order to determine if it would establish any dispute which requires trial
· The parties proffer the evidence (all sworn) to the court in the form of:

· Affidavits, a sworn statement

· Depositions

· Answers to Interrogatories

· NOTE: Pleadings are NOT evidence because they are NOT signed under oath

· Exception: Verified pleadings are under oath, but they are very rare

· BUT, pleadings can be relevant to summary judgment if the defendant fails to deny an allegation (deemed to have admitted it)

· Can be used as an undisputed fact for summary judgment
· Affidavits ALONE will suffice
· BUT mere reference to the pleadings will NOT properly support a motion for summary judgment
· Effect of Summary Judgment Decisions
· Summary judgment judgments are binding / final on the merits / can provide a basis for appeal if granted
· But, the denial of a summary judgment motion does NOT provide a basis for appeal / case just goes on to trial
· Burden of Persuasion v. Burden of Proof
· If the moving party has a HIGHER burden of persuasion (such as “clear and convincing evidence” under a libel case), then that standard will apply to the summary judgment phase as well 
· Therefore, it will be much harder for the moving party to be granted summary judgment
· Anderson v. Liberty Lobby, Inc (Higher Burden of Persuasion in Case Will Apply to SJ Phase)
· Facts: Liberty Lobby sued Anderson for libel in federal court / after discovery, Anderson moved for summary judgment w/ affidavit of author, detailing the legitimate sources for each statement Liberty Lobby alleged to be libelous / Liberty Lobby opposed, citing numerous inaccuracies / Anderson failed to adequately verify their info before publishing
· Issue: Does the “clear and convincing” standard applicable to a libel suit by a public official apply to a court ruling on a motion for summary judgment?
· Holding: Motions for summary judgment must be considered in light of the substantive burden of proof applicable to the case
· On a motion for summary judgment in a case, such as this, requiring a party to prove his case by clear and convincing evidence, the court must apply the substantive standard to determine whether a genuine issue of material fact exists (i.e. whether the evidence presented is such that a reasonable jury might find that actual malice has been shown with convincing clarity)
· Court requires proof of malice by clear and convincing evidence at the summary judgment phase to make it easier / build in this protection for newspapers to get past the summary judgment phase / accomplish 1st Amendment goals of “free speech”
MOTIONS FOR JUDGMENT AS A MATTER OF LAW: Rule 50
· Options in Federal Court

· (1) Move for a New Trial (10 day motion)

· (2) Move for a JNOV / JMOL (10 day motion) 

· (a) Have to previously moved for directed verdict / JMOL

· (b) Could no reasonable jury have found for the party?

· (3) Move for a JNOV / JMOL AND a New Trial in the alternative

· (4) Appeal the judgment

· JMOL in Federal Court (Rule 50(a)) vs. Directed verdict in State Court
· A JMOL can be issued if the court determines that there is insufficient evidence to submit the case to the jury and instead enters judgment (i.e. directed verdict)

· This happens when, after presenting all of its witnesses and evidence, the nonmoving party can NOT come up with ANY evidence on a particular element of their claim

· Therefore, a jury should not have to weigh the evidence because no reasonable jury could find for the nonmoving party as a matter of law

· In federal courts, there must be “substantial evidence” to support a verdict for the nonmoving party to get past directed verdict

· BUT, some state courts still allow for the “scintilla” test for directed verdicts

· If there is even a scintilla of evidence that could support a verdict for the nonmoving party, then the directed verdict should be denied

· The court can submit the case to the jury and if the jury returns a verdict for which there is insufficient evidentiary support, the court may enter a JMOL (i.e. JNOV)
· Renewed Motion for JMOL in Federal Court (Rule 50(b)) vs. JNOV in State Court

· Exactly the same thing as JMOL, just comes up later in the course of litigation

· We have let the jury decide the case, and the jury reached a conclusion that reasonable people could not have reached (i.e. P did NOT put on proof of element C / can not recover)

· We can undo this by granting a renewed motion for JMOL

· Take judgment away from the winner and grant it to the other side

· Used to not be able to move for a renewed motion for JMOL unless you moved for a JMOL at the close of all the evidence at trial, otherwise you waived the right

· That rule changed December 1, 2006

· Rule Today: To preserve the right to bring a renewed motion for JMOL after the jury verdict, you MUST move for a JMOL at SOME time during the trial (do not have to specifically move for a JMOL at the close of all evidence)
· Sequence During Trial
· P puts on her evidence

· When the P rests, the D can move for a JMOL
· If the JMOL is denied, the D then puts on his evidence 

· At that point, either the P or D can move for a JMOL
· If these JMOLs are denied, the case is submitted to the jury
· Following the verdict and entry of judgment, the losing party may “renew” her motion for a JMOL only IF that party previously moved for a JMOL during trial within 10 days of judgment
· The losing party may NOT move for a post-verdict JMOL unless the losing party has moved for a pre-verdict JMOL

· Judge’s Role on JMOL
· The judge, on a JMOL or directed verdict, can NOT evaluate the credibility of the witnesses, rather looks at the nonmoving party’s witness as if they are credible / believed

· No reasonable jury could find for the nonmoving party because the evidence is simply insufficient

· Must believe all evidence/witness for the nonmoving party

· A judge is more likely to grant a post-verdict JMOL than a pre-verdict JMOL / usually defers to the jury first

· Lavender v. Kurn (Renewed JMOL Granted ONLY When No Reasonable Jury Could Find For Party) 
· Facts: Decedent, while operating a switch to change tracks for passing train, was struck on head w/ round object and died / P offered evidence to show that decedent was struck by loose mail hook protruding from train, but D suggested that the decedent was murdered by a trespassing hobo looking for a ride on the train / trial court ruled in favor of P / D moved for a JMOL
· Issue: May an appellate court set aside a jury verdict when the verdict is based on reasonable inferences drawn from the evidence presented at trial?

· Holding: A jury verdict favoring one reasonable inference over another may NOT be disturbed by a court

· Only when the evidence is barren of any facts / there is an absence of probative facts / there is no evidentiary basis to support a jury’s conclusion may a court disregard the verdict, even if based on speculation and conjecture
· It is NOT up to the judge to decide whether the jury picked the right side to believe

· Hint to get past a JMOL: Hire expert witness to make it seem like there is a conflict between your side and the moving side’s evidence
· Burden on the Parties

· The P can file a JMOL, but chances are slim that it will be granted / very heavy burden

· Rule 50: Judgment as a Matter of Law in Jury Trials
· 50(a)(2) Motion. A motion for judgment as a matter of law may be made at any time before the case is submitted to the jury. The motion must SPECIFY the judgment sought and the law and facts that entitle the movant to the judgment
· 50(b) Renewing the Motion After Trial. The movant may renew its request for judgment as a matter of law by filing a motion NO LATER than 10 days after the entry of judgment. The movant may alternatively request a new trial or joint a motion for a new trial under Rule 59
· If the court does not grant a JMOL made under (a), the court is considered to have submitted the action to the jury subject to the court’s later deciding the legal questions raised by the motion
· 50(c) Granting Renewed JMOLs; Conditional Rulings; New Trial Motions. If the renewed JMOL is granted, the court shall also rule on the motion for a new trial, if any, by determining whether it should be granted if the judgment is thereafter vacated or reversed, and shall specify the grounds for granting or denying the motion for the new trial
· If the motion for a new trial is thus conditionally GRANTED, the order thereon does NOT affect the finality of the judgment
· In case the motion for a new trial has been conditionally GRANTED and the judgment is reversed on appeal, the new trial shall PROCEED unless the appellate court has otherwise ordered
· In case the motion for a new trial has been conditionally DENIED, the appellee on appeal must assert error in that denial; and if the judgment is reversed on appeal, subsequent proceedings shall be in accordance with the order of the appellate court
· 50(d) Same: Denial of JMOL. If the JMOL is DENIED, the party who prevailed on that motion may, as appellee, assert grounds entitling the party to a new trial in the event the appellate court concludes that the trial court erred in denying the motion for judgment
· If the appellate court REVERSES the judgment, nothing in this rule precludes it from determining that the appellee is entitled to a new trial, or from directing the trial court to determine whether a new trial shall be granted
NEW TRIALS: Rule 59
· Purpose / Basics
· To correct an error / mistake made at a prior trial, such as legal errors or mistakes in procedures or actions by the parties, judges, or lawyers in the case, that tainted the result and therefore requires that a new trial be held
· It is in the discretion of the trial judge to grant a motion for a new trial 
· Timing

· Must be made w/in 10 days of judgment, except in cases in which new evidence is discovered more than 10 days after judgment
· Problems w/ Trial Court Procedures That Serve As a Basis for a New trial

· (1) Errors as a matter of law / Something was done improperly or legal procedures were violated at trial
· Rulings on the Evidence
· Ex: The trial court admits evidence that is inadmissible at trial or denies evidence that is admissible
· Wrong / Erroneous Jury Instructions

· Ex: If you object to jury instructions, and the judge nevertheless renders instructions that are inconsistent with the law, a party can move for a new trial on the grounds that the instructions were incorrect

· Lawyer Errors

· Ex: If a lawyer mentions the existence of liability insurance at trial
· Communications b/w Parties and Jurors / Judge

· Ex: If the parties in the case have ex parte communication with the trial judge
· Juror Errors
· Rendering inconsistent, two-part verdicts

· Jurors debating issues or taking notes when it was forbidden to do so

· Jurors picking a number out of a hat or flipping a coin in order to come to a decision

· (2) The judgment / jury verdict was against the great weight of the evidence

· The judge is permitted / allowed to use his discretion to weigh (unlike JMOL) the evidence to determine that the jury got it wrong
· The judge must be firmly convinced / think it impossible for a jury to think of it that way

· JMOL v. New Trial Standards

· In contrast to a new trial motion, the judge can NOT weigh the evidence in considering a JMOL motion
· Granting a motion for a new trial is LESS radical than granting a renewed motion for a JMOL
· Conditional New Trial Motions under 50(c)

· If the trial court grants the JMOL, the trial court MUST also rule on the party’s motion for a new trial, but they can do so CONDITIONALLY

· This conditional grant will only be relevant IF the Court of Appeals reverses the JMOL on appeal

· Dadurian v. Underwriters at Lloyd’s of London (New Trial Grant if Jury Verd. Again. Weight of Evid)
· Facts: P insured some jewelry under D’s policy after submitting 8 appraisal certificates / when the jewelry was allegedly stolen via robbery, P submitted a claim under the policy, which D denied as fraudulent after investigating the theft / at trial, P knowingly lied under oath that the cash he used to purchase the jewelry came from certain bank loans / after trial, jury delivered special verdicts in favor of P, finding that he did NOT make false statements material to the claim
· Issue: Is a new trial warranted when the jury’s verdict is contrary to the great weight of the evidence?
· Holding: A motion for a new trial should be granted when the jury’s verdict is contrary to the great weight of the evidence
· P’s statements were so clearly pointed out as false in the trial that the jury verdict in his favor was against the great weight of the evidence
· Remittur and Additur as Alternatives for Ordering a New Trial
· Conditional grants of a new trial motion, in which, by accepting a greater or lesser amount, will avoid having to go through a new trial
· Remittur (allowed in both federal and state court)
· The court offers the winning party the option of accepting a specified lower verdict as an alternative to a new trial

· If the winning party rejects the remittur, the court will order a new trial

· Ex: If a jury renders a verdict for damages for $1 million in damages for a broken finger, the judge might use a remittur and offer the winning party the option of either less money ($10,000) or a new trial
· Additur (allowed in state court, but NOT federal court)
· The converse of a remittur, in which the court finds that the verdict is unreasonably low and gives the winning party the choice of a specified higher verdict or a new trial

· If the winning party rejects the additur, the court will order a new trial

· Ex: If the winning party is found to have proved his case to show that it is the losing party’s fault that he is permanently disabled, and the jury renders a verdict for $75,000 for the winning party, the judge might agree with the verdict for the winning party but allow a motion for a new trial on the basis that the amount of the verdict is against the great weight of the evidence

· However, the judge can issue an additur and request that the winning party accept a higher damage payout and avoid a new trial
OTHER TECHNIQUES FOR CONTROLLING JURIES: 
INSTRUCTIONS AND VERDICT FORMS
· Jury Instructions

· Statements of applicable law given by the judge to guide the jury’s deliberations
· Can be given either before or after the advocates make their final arguments in the case
· Jury Structure under Rule 49

· 49(a): “Special Verdicts”-> Special Interrogatories / No Final Verdict
· The judge will ask the parties to the case ahead of time to submit special interrogatories with questions on the issues of the case

· The court submits to the jury all questions necessary to reach a verdict in the case, susceptible of categorical or other brief answer
· If the court omits any issue of fact raised by the pleadings or by the evidence, each party waives the right to a trial by jury of the issue so omitted, unless before the jury retires the party demands its submission to the jury
· 49(b): “General Verdict Accompanied by Answer to Interrogatories”-> Special Interrogatories + General Verdict
· The jury produces BOTH a general verdict AND answers to interrogatories

· Helps to keep jury honest about how they reached their verdict, while preserving the right of the jury to come up with a final verdict
· When the general verdict and the answers are harmonious, the appropriate judgment upon the verdict and answers shall be entered
· If the special interrogatories are inconsistent with the general verdict, the court has 3 options:

· (1) Use the special interrogatories to calculate the amount of damages
· (2) Send it back to the jury for further deliberations

· (3) Order a new trial

· These options clearly give deference to the special interrogatories
· Court can NOT draft / add new special interrogatory questions under ANY circumstances

· Court ONLY has these 3 options
· Rule 51: Instructions to Jury; Objections; Preserving a Claim of Error

· 51(a)(1) Requests. A party may, at the close of the evidence or at an earlier reasonable time that the court directs, file and furnish to every other party written requests that the court instruct the jury on the law as set forth in the requests
· A party must ask for specific jury instructions if they so desire them
· 51(c)(1) Objections. A party who objects to an instruction or the failure to give an instruction must do so on the record, stating distinctly the matter objected to and the grounds of the objection
· 51(d)(1) Assigning Error. A party may assign as error (A) an error in an instruction actually given if that party made a proper objection under 51(c) or (B) a failure to give an instruction if that party made a proper request under 51(a), and- unless the court made a definitive ruling on the record rejecting the request- also made a proper objection under Rule 51(c) 
· Failure to ask for specific jury instructions can waive your rights to be able to appeal the judge’s non-inclusion of jury instructions at trial
· Judge Trials

· The judge is obligated to issue findings of fact and conclusions of law
ASCERTAINING THE APPLICABLE LAW: THE ERIE DOCTRINE

· Basics

· Applies ONLY to cases brought under diversity jurisdiction

· Comes up only in diversity cases in federal court, NOT federal question cases in federal court

· A federal judge in a diversity case has to decide whether to apply state law on a certain issue

· Black Letter Law: A federal judge must apply state law if it is an issue of substance

· If it is NOT substantive issue, then the federal judge is free to ignore state law

· The Rules of Decision Act- A Subsection of the Judiciary Act of 1789

· “The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply”
· Therefore, in federal court, you must apply STATE law unless there is some federal law on point

· OUTLINE: Choice of Law in Federal Court 

· STREAM #1 ( Federal Enacted Law vs. State Law (the Hanna prong)

· (1) Is there a conflict between federal law and state law? 

· Look for a potential conflict between a federal statute, constitutional provision or federal rule of procedure and state law

· Can you follow the federal AND state law at the same time?

· Can the federal law work properly if the court also applies the state law?


· Ex: In Hanna, state law did not allow substituted service of process but the federal law, Federal Rule of Civil Procedure 4, allowed for substituted service
· Since the Federal Rule of Civil Procedure 4 was a federal rule, on point and valid, it applied 
· NOTE: There can be more than one provision that conflicts

· (2) If there IS a conflict b/w federal and state law, is there a federal statute or Federal Rule of Civil Procedure on point?

· YES ( Is the federal statute or Federal Rule of Civil Procedure invalid?

· Federal Statute ( Is it constitutional?
· Federal Rule of Civil Procedure ( Is it constitutional and consistent w/ the Rules Enabling Act (i.e. “abridge, modify, or enlarge any substantive right”)?

· YES ( FEDERAL law must apply because of the Supremacy Clause
· NO ( STATE law must apply (or go to second line of reasoning)
· NO ( Move on to 2nd line of reasoning (Erie)

· STREAM #2 ( Federal Common Law vs. State Law

· If there is no federal directive or Federal Rule of Civil Procedure on point, then Erie comes into play, which directs us to apply state law if it is substantive
· (1) Is the rule substantive or is it procedural?
· A rule defining whether someone is liable to someone else involves pure questions of substantive law

· A rule is substantive if it is outcome determinative (Guaranteed Trust v. York)
· BUT, at some point, all rules become outcome determinative
· If the rule is procedural, then the federal court has the inherent power to make up a federal procedure rule

· There is a presumption of validity for a Federal Rule of Civil Procedure / valid if arguably procedural
· The Supreme Court has never held an FRCP invalid or unconstitutional because the Supreme Court writes them
· (2) Does it violate the twin aims of Erie?

· Encourage Forum-Shopping?

· Is application of the rule predictably outcome-determinative at the outset of litigation? Does it en encourage litigants to file in federal court as opposed to state court or vice versa?
· Promotes the Unfair administration of the laws?
· If the federal judge ignores the state law on this point, will it cause people to flock to federal court? Will it cause forum-shopping in favor of federal court?
· If so, only out-of-state litigants will be able to gain access to federal courts, resulting in an unequal administration of the law 
· YES (outcome-determinative) ( Apply STATE law
· NO (not outcome-determinative) ( Apply FEDERAL Law
· RATIONALE ( Federal Enacted Law vs. Federal Common Law

· The inherent power of the federal court to make federal common law is in the Constitution

· BUT, in inherent power of the federal courts to make federal enacted law comes from the Constitution AND the legislative power of Congress under the Necessary and Power Clause

· Thus, the Court’s power to make federal enacted law can be expanded / is broader than the Court’s power to make federal common law because the grant of authority given by Congress enlarges the federal court’s power not just to the Constitution (also Necessary and Proper Clause)
· More flexibility / leeway for a Federal Rule of Civil Procedure under the federal enacted law reasoning (court has power to make them PLUS have been authorized by Congress / approved by Supreme Court)
· Swift v. Tyson (1842) (Created a Body of Federal Common Law)
· Facts: Dispute regarding the negotiability of the instrument between citizens of different states
· Issue: NY common law and general federal common law differed as to whether 3rd party recipients could make good on a negotiable instrument, despite the other party’s defenses- which should govern?
· Holding: The federal courts will interpret natural law to determine general federal common law, which should govern over state law

· General common law is NOT the creation of the states, but exists independently of the states
· Since natural law exists independent of the creation of law by any individuals, and the federal courts are equally able to interpret theses rules of law themselves, federal courts can create their own general federal common law, without being bound by state interpretations
· Implications of the Swift Decision

· (1) Lack of Horizontal Uniformity from State to State
· The anticipated horizontal uniformity that formed one of the basis for the Swift opinion was supposed to create uniformity of interpretation from state-to-state, but it did NOT
· States felt they weren’t obligated or bound to follow the federal court’s interpretations of natural law because it wasn’t “the law of the several states”

· Thus, states came up with their own interpretations, which were often contrary to federal courts 
· (2) Boundary Between Federal and Local / State Law Unclear and Murky
· It became increasingly difficult to divide areas of general law, where federal courts were free to apply their own views, from the areas of local law, where they were obligated to rule according to state decisions
·  (3) Lack of Vertical Uniformity Between Federal and State Systems

· The federal system reached different decisions than state systems, which prompted:

· (1) Litigants to FORUM SHOP in regards to which venue had more favorable substantive law

· (2) UNEQUAL APPLICATION OF THE LAW
· Ex: Taxi Cab case, in which Ps reincorporated in another state in order to get diversity jurisdiction, since federal general common law was more sympathetic to their case

· Erie Railroad v. Tomkins  (Rules of Decision will be Supplied by STATE law, NOT Fed Common Law)
· Facts: P, a Pennsylvania citizen, was struck by an object protruding from train owned by D, a NY corporation, while walking along a path in Pennsylvania / P filed suit in NY federal court
· Issue: D argued that court must apply Pennsylvania law, which considered P a trespasser and relieved D of liability / P argued that no Pennsylvania statute addressed the issue, leaving the federal court to apply general federal common law. Which governs?
· Holding: Federal courts are obligated to follow the laws of the STATES, NOT general federal common law, for which there is NO authority for federal courts to create
· Overruled Swift v. Tyson (no constitutional basis for that interpretation of the Rules of Decision Act) and held that in diversity cases, federal courts MUST apply substantive STATE law (“laws of the several states”), including state statutes and state common law, leaving open the possibility to use federal procedural law
· W/out a federal general common law, which may often differ from the law in which the state arose, the rights and liabilities of the parties will always be determined by the same body of law, regardless of where the suit is filed
· Erie’s Reasons for Swift’s reversal
· The Swift interpretation violates the Constitution
· Nowhere in the Constitution is the Court given the power to create general federal common law

· Diversity Clause

· NOT a source because its purpose was to create a neutral FORUM for diverse citizens, NOT provide neutral LAW for diverse citizens
· We don’t need the federal court to make up general federal common law for the benefit of out-of-state litigants

· Commerce Clause

· NOT a source because the authority to make law that governs in diversity cases in federal court only is NEVER implied in the Commerce clause, which deals with preemptive federal law

· Though the Commerce Clause justifies preemptive federal law, it does NOT justify non-preemptive federal common law that does not apply to state law

· Swift recognized notions of natural law that existed independent of the creation of law by any individuals
· This is no longer a notion that carries any weight in our court system
· All law is natural law ( Does NOT mean that natural law isn’t law of the several states

· Areas of Law Untouched by Erie
· Federal courts by STATUTE can preempt state law if there is authority for the statute (i.e. lawful and constitutional)
· Ex: If Tomkins sued under the Federal Railroad Act
· Federal courts have the power to create PROCEDURAL rules for their courts, even if state procedural law is to the contrary 
· Ex: D moves to dismiss on grounds of forum non conveniens
· The 4 Streams From Erie
· (1) Which State’s Substantive Law Do We Apply?
· Klaxon v. Stentor Electric-> Federal courts should use the choice of law rules of the state in which the federal court sits, i.e. the forum state
· (2) How Does a Federal Court Decide What State Law Means?

· The obligation of a federal court in interpreting another state’s law is to reach the SAME result as the Supreme Court of that state would reach on that same issue at the same time
· Federal court can request a certification from the State’s Supreme Court on the issue, but it is completely optional for that Supreme Court / don’t have to follow through
· (3) The Scope of Federal Common Substantive Law
· Federal courts have the power to make federal common substantive law IF the Constitution or federal law authorizes the federal courts to do so / these laws are binding on the states
· This includes:
· Admiralty and Maritime law

· Federal statutes

· Anti-Trust law

· Decisions concerning the commercial obligations of the federal common law
· (4) How Do You Make the Distinction Between What is Procedural and What is Substantive?

· York v. Guaranteed Trust
· Court held that because the different lengths of the statute of limitations in federal and state courts were outcome-determinative, and thus substantive), the federal court was obligated to apply the STATE statute of limitations in the case
· Explained that we MUST take into consideration the principles that guided the Erie decision, i.e. to prevent forum shopping / unequal application of the law
· Byrd case

· Court applied federal practice of a preference for jury trials because the federal interest was stronger than the state interest / right to a jury trial was NOT out-come determinative, i.e. substantive
· Tells us about whether the federal court might exercise the power to make federal substantive law IF the court does in fact have the power to make that law
· Supreme Court’s Power to Make Federal Procedural Law

· 28 USC § 2071: Rule-Making Power Generally

· (a) The Supreme Court and all courts established by Act of Congress may from time to time prescribe rules for the conduct of their business. Such rules shall be consistent with Acts of Congress and rules of practice and procedure prescribed under § 2072
· 28 USC § 2072: Rules of Procedure and Evidence; Power to Prescribe
· (a) The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts (including proceedings before magistrates thereof) and courts of appeals
· (b) Such rules shall not abridge, enlarge, or modify any substantive right. All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect
· Hanna v. Plumer (Conflict b/w Federal Enacted Law and State Law)
· Facts: P served D by leaving a copy of the summons and complaint with D’s wife at his residence, in accordance with the Federal Rules of Civil Procedure / D argued that service was in violation  of the Massachusetts service rules, which required in-hand service
· Issue: In a federal diversity action, must service of process be made in accordance with the Federal Rules of Civil Procedure?
· Analysis: 
· (1) Is the federal law substantially likely to affect the outcome of the case, and is therefore substantive? 
· Does it significantly affect the result of litigation for a federal court to disregard a law of a State that would be controlling in an action upon the same claim by the same parties in State Court? 
· Or is federal rule procedural?

· Though choice of the federal or state rule will at this point have a market effect upon the outcome of the litigation the difference between the 2 rules would be of scant, if any, relevance to choice of a forum at the outset of litigation
· This is not the type of federal forum-shopping that Erie tries to deter / 
· (2) Will application of the federal law encourage forum shopping or create an inequitable administration of the laws? 
· Use of the federal service rule over the state service rule in federal court will NOT cause forum shopping because a litigant is NOT going to make a choice of forum in state or federal court at the outset of litigation based on this little procedural rule 
· Holding: While state law may provide different standards for service of process, the Federal Rules of Civil Procedure govern the adequacy of service of process in federal diversity actions
· Federal courts are to apply federal procedural law and state substantive law to diversity actions, consistent with the Erie doctrine
· Erie and its offspring cast NO doubt on the long-recognized power of Congress to prescribe housekeeping rules for federal courts even though some of those rules will inevitably differ from comparable state rules 
· Gasperini v. Center for Humanities, Inc. (Conflict b/w Federal Common Law and State Law)
· Facts: P sued in NY federal court, alleging breach of contract, conversion, and negligence when D lost his photographs / D conceded liability and jury issued verdict for P for $450,000 / D moved for a new trial, arguing the verdict was excessive and against the great weight of the evidence / federal courts generally review a jury verdict award to determine if it “shocks the conscience of the court” BUT NY statute requires a court to determine whether the verdict “deviates materially from what would be reasonable compensation”
· Issue: Which standard to measure the excessiveness of a federal jury’s verdict should apply, the state law or the federal common law?
· Analysis:
· Stream #1
· Does the state standard conflict with the federal standard? Will application of the state law frustrate federal interests?

· NO conflict between Federal Rule 59, which states “a new trial may be granted for any of the reasons for which new trials have heretofore been granted in actions at law in the courts of the United States” and the NY state law
· Therefore, application of state law does NOT frustrate federal interest and should apply
· Stream #2
· Does the issue deal with procedure? Would it be particularly outcome-determinative from the outset of litigation if the state court applies one jury standard of review whereas the federal court applies a lesser standard of review?

· YES, if federal courts persist in apply the “shock the conscience” test to damage awards on claims governed by NY law, substantial variations between state and federal money judgments may be expected
· This would encourage forum-shopping and thus violates the twin aims of Erie, which precludes a recovery in federal court significantly larger than recovery that would have been tolerated in state court
· Therefore, state law is SUBSTANTIVE and must be applied here
· Holding: When state law interests relating to the division of the judge-jury function can be furthered in a federal  diversity action without frustrating federal interest, state law will apply
· State law standards are applied when considering the excessiveness of a federal jury verdict
· Scalia’s Dissent: The standard to be applied by a district court in ruling on a motion for a new trial is set forth in Federal Rule 59 / the state law at issue is procedural in nature and should NOT be forced upon the federal courts
· DeWeerth v. Baldinger (Determining Content of State Law ( What Would State Supreme Ct Say?)
· Facts: During WWII, a Monet painting was stolen form P’s residence / many years later, D, a NY citizen, purchased the painting from an art gallery / When D refused to return the painting, , P sued in NY federal court / 2nd Circuit held that P failed to show that she made a diligent effort to locate the stolen property as required by NY law and held for D / several years later, NY Court of Appeals ruled that NY law did NOT require reasonable diligence / P moved to re-open her earlier case in federal court
· Issue: May a federal court reopen a final judgment in order to apply a change in state law affecting the outcome of an earlier judgment?
· Holding: When state law is unsettled, a federal court exercising diversity jurisdiction may reasonably predict how a state court would decide an issue of state law
· A federal court decision may NOT be reopened upon a subsequent change in state law

· Finality is too important in a large amount of federal cases and reliance interest people have in the preclusion of future litigation in cases in federal court is too great

RESPECT FOR JUDGMENTS: 
CLAIM AND ISSUE PRECLUSION
· The Scenario
· Case #1: Gone to judgment

· Case #2: Pending

· Question: Does the judgment in Case #1 preclude us from litigating something in Case #2?
· 2 Policy Reasons for Res Judicata:

· (1) The right of the defendant not to be vexed twice by the same claim

· (2) The interest of the court system in having a final end to all litigation
· PRECLUSION OUTLINE:

· (1) Whose preclusion law governs in Case #2?

· Court will apply the preclusion law of the RENDERING COURT / SYSTEM that decided Case #1

· If state preclusion law governs, say “we don’t know what the state law says but assuming the state law is like federal law, here’s what would result…”

· (2) Is there claim preclusion?
· Same parties 

· Same claim 

· Majority( Claim must arise out of the same transaction or occurrence as the claim in Case #1

· Quality of judgment (final, valid, on the merits) 
· (3) Is there issue preclusion?

· Same issue

· Actually litigated 

· Necessary to judgment

· Party against whom asserted

· Present in Case #1

· Full and fair opportunity to litigate

· Quality of Judgment (final, valid, on the merits)

· (4) Is there defensive non-mutual issue preclusion?

· Okay under Supreme Court’s Blonder Tongue
· (5) Is there offensive non-mutual issue preclusion?

· Discretion of Trial Court under Parklane Special Factors:

· (1) You could NOT have joined easily in Case #1

· (2) D had an incentive to litigate fully in Case #1

· (3) D had a full chance to litigate in Case #1

· (4) There are no inconsistent judgments on the record

· Whose Preclusion Law Applies?

· Court will apply the preclusion law of the RENDERING COURT / SYSTEM that decided Case #1

· Court in Case #2 has to give exactly the SAME effect as the court would have in Case #1

· Ex: If Case #1 is in state court in Kansas, a NJ court will use Kansas law on preclusion

· Federal court vs. Federal court (federal question) ( Apply federal common law

· State court vs. Same State court ( Apply Same State’s preclusion laws

· State court vs. Different State court ( Full Faith and Credit Clause requires Different State to use the law of the Rendering State, even if have different preclusion laws

· Federal court vs. State court (  Supremacy Clause mandates that State court give the same result as would get in federal court / apply the preclusion law of the rendering Federal court 

· State court vs. Federal court ( Full Faith and Credit Act requires Federal court to use the preclusion law of the rendering State 

· EXCEPTION

· When the rendering court is a federal court sitting in diversity

· In that case, you will use the preclusion law of the state in which the federal court sits

CLAIM PRECLUSION

· Claim Preclusion (Res Judicata)

· Occurs when a case that has been previously litigated will preclude the same cause of action from being litigated again

· Claim preclusion says that you get one bite at the apple, i.e. you only get to sue once on your cause of action
· Claim preclusion applies to ALL issues that were raised in Case #1 and issues that COULD HAVE BEEN brought in Case #1 too 
· A defendant has to make ALL the defenses he has in response to plaintiff’s claim in Case #1 and can not bring up another defense not asserted during Case #1 in Case #2
· Plaintiff must bring all transactionally related occurrences together

· Defendant is NOT required to bring all transactionally related claims in the same action, w/ exceptions for:

· Compulsory Counterclaim Rule

· When the D’s claim would undue the P’s victory and take away exactly what P got (i.e. D as saying “no, the property is really mine and P is wrong)

· Bar
· When a party loses in Case #1, that party can NOT relitigate the same claim and assert new defenses or reasons why they should have run in Case #2
· Applies to both plaintiffs and defendants

· Merger

· Once you have sued on a particular claim, and you recover judgment, then any other damages or claims defined as being included in the particular claim are precluded

· Can NOT get additional damage / money / relief on the same claim

· Applies to ANY claimant

· Claim preclusion is a waivable affirmative defense in Case #2

· And the defense can be waived if not asserted properly in Case #2 by the opposing party

· Carter v. Hinkle (Claim Preclusion( Minority’s Primary Rights Test vs. Majority’s Transaction Test) 
· Facts: P suffered both property damage and personal injuries from car accident w/ negligent D / P sued D for property damage and won damages / P then filed a second suit claiming damages for personal injury, resulting from the same car accident
· Issue: Does a single event causing both property damage and personal injuries give rise to 2 separate causes of action for which recovery may be sought?
· MINORITY view (taken by this court): Primary Rights Test
· The number of causes of action depends on the number of rights the plaintiff seeks to vindicate

· Injury to property is a different property right than injury to person

· Rationale ( Because a P typical initiates litigation to protect his or her rights, as opposed to punishing the D’s conduct, the number of P’s rights determines the number of causes of action
· MAJORITY view: Transaction or Occurrence Test
· In the federal system and the vast majority of courts, “claims” are defined transactionally
· The “transaction test” requires ALL causes of action be joined in a single suit if they arise out of the same acts or occurrence

· If it makes sense from the perspective of judicial economy to try all these matters together, then we will call the same “transaction or occurrence”
· Rationale (  To avoid crowding the courts w/ unnecessary litigation, to prevent vexatious litigation, to eliminate unnecessary court delay and costs, and to expeditiously end litigation
· 3 Steps to Show There is Claim Preclusion:

· (1) Same Parties -> Both cases were brought by the same claimant against the same defendant

· Have to be the SAME parties in the SAME configuration
· Be wary of the compulsory counterclaim rule (Rule 13) for defendants
· (2) Same Claim in Case #1 and Case #2 (Carter v. Hinkle)
· 2 approaches:
· Majority Test / Federal Law: Same Transaction or Occurrence
· Defines “claim” as the “transaction or occurrence or a related series of transactions or occurrences”
· The claim must arise out of the same transaction or occurrence as the claim in Case #1
· One claim to vindicate everything that happened to you in that transaction or occurrence
· Based on a perspective of judicial economy and efficiency in trying the claims together in one case
· Minority View: Primary Rights

· A different claim for each right invaded

· Ex: One cause of action for injury to your body and a separate cause of action for damage to your property 
· (3) Quality of Judgment in Case #1
· Valid Judgment

· Invalid if lacks personal jurisdiction / improper service
· Final Judgment of the Trial Court

· Has the district court wrapped up the case?
· Non-Final Judgments:
· Preliminary injunctions
· Temporary restraining orders
· Partial summary judgment
· Judgment On the Merits
· A cased was resolved on the substantive merits of the plaintiff’s claim (not a procedural issue)
· General Rule: All judgments are on the merits, UNLESS they were based on jurisdiction, venue, or indispensable parties

· Not on the merits:

· Lack of notice

· Improper Service

· No personal or subject matter jurisdiction

· Dismissal w/out prejudice-> Not on the merits

· On the merits:

· 12(b)(6) dismissal

· Summary judgment dismissals

· Directed Verdict 

· Default Judgment
· Dismissal for discovery violation
· Dismissal with prejudice
ISSUE PRECLUSION

· Issue Preclusion (Collateral Estoppel)

· When an issue between the same 2 parties has been actually litigated by the parties to a final conclusion on that issue, those 2 parties can NOT relitigate again

· The parties will be precluded from litigating an issue that they have once litigated in the courts
· 5 Steps to Show There is Issue Preclusion:

· (1) SAME ISSUE, regarding the same facts and the same legal standards applied to those facts

· Changes in law an facts will bar issue preclusion 

· If the law or facts change, it might well be a different issue though
· If the standard of persuasion is easier in Case #2 then in Case #1, no problem / same issue

· If the standard of proof is more difficult in Case #2 than in Case #1, then the juries could find differently in both cases / NOT the same issue
· (2) The same issue was ACTUALLY LITIGATED and determined in Case #1 (i.e. Cromwell)
· Pertains to an issue having arisen in Case #1, in which the court actually decided the issue and the parties argued the issue

· If the parties didn’t raise the issue, then they will NOT be barred from litigating that issue in Case #2 (different from claim preclusion)

· Default judgment will NOT give you issue preclusion

· If an issue / fact is admitted prior to trial in Case #1, that can NOT be preclusive in Case #2-> we want parties to openly admit facts w/out worrying it will be held against them in future litigation

· Cromwell v. County of Sac (Same Issue Must be Actually Litigated in Case #1)
· Facts: D obtained judgment in a suit brought by Smith, but for P’s benefit, to recover earlier maturing coupons on the same bonds, which had not yet matured / D won because Smith failed to prove that he had given value for the bonds prior to maturity (i.e. fraud) / P sued county to recover on 4 bonds and 4 coupons as a bona fide purchaser of the bonds prior to maturity / D asserted that P was the real party in interest in prior suit as owner of coupons and tried to issue preclude to prevent further litigation by P

· Issue: Does a prior judgment not involving the merits of a subsequent case preclude a plaintiff from bring a different claim on the merits?

· Holding: Where the issues presented in a subsequent action differ from those presented in earlier litigation, issue preclusion will NOT bar the subsequent action

· Issue preclusion does not bar a subsequent suit brought on a different claim

· Each bond is treated as a separate claim, creating a cause of action to sue on THAT coupon

· No issue preclusion b/c P is NOT arguing that the bonds were not fraudulently issued (the issue actually litigated by Smith in Case #1), but that he was a purchaser for value of newly matured bonds prior to maturity / holder in good case of those bonds, which is a different issue altogether on the merits

· It is unfair to bind the litigant in Case #2 to issues that were not litigated, but could have been brought, in Case #1

· (3) That issue was ESSENTIAL to the judgment in Case #1 (Rios v. Davis)
· The issue must have been necessarily decided in order for the winning party to have won Case #1

· If the issue was decided against the winning party in Case #1, then it is NOT preclusive

· If the party is Case #1 did not have a right to appeal the finding, then he is NOT precluded from litigating that issue in Case #2 (Rios)

· Rationale: An adverse holding against the winning party on an issue is not appealable

· Sometimes, courts make findings on issues that are not essential to judgment

· Sally & Joe Hypos:
· General Verdict for D
· No issue preclusion / don’t know whose negligence or lack thereof was necessary to the result
· General Verdict for P

· Issue preclusion as to P’s lack of negligence / no preclusion on D’s negligent b/c don’t know if necessary to result

· Special verdict that P was negligent 

· Issue preclusion as to P’s negligent / no finding on D’s negligence so no preclusion
· Special verdict that P not negligent / D is negligent
· Issue preclusion on both P’s lack of negligence / D’s negligence

· Rios v. Davis  (Issue Must Be Necessarily Decided for Winning Party To Have Won)
· Facts: 

· Case #1: Popular Dry Goods vs. Davis vs. Rios (TPD) 

· For property damage / All parties found to be negligent / No one wins

· Case #2: Rios vs. Davis (for personal injuries)

· Issue: When a legal issue decided in an earlier action is not essential to the outcome of that case, is a plaintiff barred from bringing a subsequent cause of action to litigate that issue?

· Holding: When a legal finding is made that is not essential to the judgment rendered, a party is not barred from raising that issue in a subsequent case
· Issue preclusion is proper only if the issue decided was essential to the outcome of Case #1

· The finding that Rios was negligent was NOT essential or material to the judgment, because Davis was found to be negligent / would have lost anyway

· Issue preclusion bars relitigation of judgments, not legal findings, and only when those judgments are entered AGAINST the party seeking to raise the new cause of action

· Davis was the loser in Case #1-> has right to appeal-> his negligence is precluded

· BUT, Rios’ issue is NOT precluded b/c no judgment was entered against him, giving him no right to appeal the finding that he was negligent in Case #1

· Without a right to appeal, we do not want to bind Rios to the judgment in Case #1 because he has not had a complete and fair opportunity to litigate this matter

·  (4) The party AGAINST whom issue preclusion is asserted must be: (Hardy)
· (1) Present in Case #1 AND

· You can only use it against somebody who was a PARTY in Case #1, absent privity
· Basic Categories of the Privity Requirement:

· (1) Transactional privity

· In a previous transaction, a party acquired an interest in something that has been the subject of previous litigation (i.e. succeeds to the property interests of a prior litigant)
· Ex: Party inherits property, and therefore is in privity w/ its previous owner / assigned the claim of property 

· Ex: In Cromwell, Smith and Cromwell were in privity and Cromwell was deemed to have been present in Case #1 b/c Crowell acquired the bonds from Smith, which were at issue in Case #1, and therefore acquired the bonds with all the defenses that could be asserted against them

· (2) Relationship privity

· Because of the relationship that exists b/w the person that is present in Case #1 and Case #2, that relationship is deemed adequate to say that the Case #2 party was basically there in Case #1 (his interests represented adequately by a party in the original suit)
· Ex: Trustees / Beneficiaries of estates

· Ex: Executors and Administrators of Estates / Legatees

· (3) Exercised control over the prior litigation

· Had effective choice as to the legal theories and proofs to be advanced in behalf of the party to the action and have control over the opportunity to obtain review

· Ex: An insurance company is bound to the judgment of a suit against its insured when the insurance company controls the defense

· Constitutionally required under due process ->“Not there, not bound”

· But, the party asserting issue preclusion doesn’t necessarily have to be present in Case #1 under modern mutuality doctrine

· (2) Have a full and fair opportunity to litigate the issue

· Do NOT want to bind someone with a result in Case #1 if they did not have an opportunity to defend themselves on that issue
· If Case #1 was just an administrative proceeding, or no discovery was allowed in Case #1, then party would NOT have had a chance to defendant in Case #1 and therefore will be NO issue preclusion in Case #2 
· If Case #2 was NOT foreseeable and the person against whom issue preclusion Is asserted against did not have an incentive to litigate in Case #1, preclusion will NOT be enforceable
· Hardy v. Johns-Manville Sales Corp (Due Process(Not there, not bound, absent privity) 
· Facts: In Case #1, several Ps sued 6 asbestos manufacturers for personal injuries / Ps obtained judgment finding that the 6 defendants breached their duty to warn / in Case #2, Ps NOT involved in earlier suit sued same 6 manufacturers from Case #1, AND 13 other manufacturers for similar damages, alleging breach of duty to warn

· Issue: Can a party be bound by a prior judgment to which he wasn’t present or in privity with the persons present?

· Holding: A party is NOT bound by a prior judgment unless he or she is in privity with the interests of a party involved in the prior litigation

· If you were not present in Case #1, you are NOT bound (absent privity)

· Subsequent defendants engaged in asbestos manufacturing are NOT bound by a prior judgment entered again other asbestos manufacturers merely b/c they manufacture asbestos (commonality of business purpose)
· (5) By whom was issue preclusion used?
· TRADITIONAL RULE: Mutuality Doctrine

· Mutuality doctrine held that issue preclusion could only be used by somebody who was a party to Case #1
· Neither party to a suit could use a prior judgment against the other unless BOTH were parties in the initial suit

· If preclusion could NOT be asserted against you, then you could NOT be the beneficiary of preclusion
· That is NOT required by due process, therefore courts are free to abandon mutuality doctrine

· MODERN RULE: We allow non-mutual issue preclusion (i. e. the person using it in Case #2 was NOT a Case #1)

· Bernhard v. Bank of America ( Mutuality doctrine does not make sense 
· California Supreme Court says we CAN allow D in Case #2 to enforce against P in Case #1 (i.e. defensive non-mutual issue preclusion) since P has already had his day in court / no need to re-litigate that issue

· This is a more efficient way to run the court system
· Blonder-Tongue Laboratories ( Supreme Court dropped mutuality as a requirement
· Allowed D in Case #2 to enforce against P in Case #1 (i.e. defensive non-mutual issue preclusion)

· Two Types of Non-Mutual Issue Preclusion

· (1) Non-mutual DEFENSIVE issue preclusion

· Defensive means that she is the DEFENDANT in Case #2 / not a party in Case #1

· (2) Non-mutual OFFENSIVE issue preclusion

· Offensive means that party bringing the issue is a PLAINTIFF in Case #2 / not a party in Case #1

· There is a TREND in favor of non-mutual offensive led by federal law that will allow this if it’s not UNFAIR

· Why is offensive non-mutual issue preclusion different from defensive non-mutual issue preclusion?

· In defensive, P has control over losing the case / has an incentive to join all parties

· In offensive, P can wait for his case to be resolved against D by another P, then use it to his advantage to gain victory w/out litigation

· Allowing offensive will create more litigation for courts, increase costs, and decrease efficiency

· And binding D to judgment against him in Case #11 is unfair if D won the first 10 cases

· Unfairness “Special” Factors given by the Supreme Court in Parklane Hoisery:
· (1) You could NOT have joined easily in Case #1

· (a) P must show that he was unable to join as a matter of law (i.e. Parklane plaintiff) OR

· (b) P must show he was unable to join because of other reasons that were an important part of the litigation process that are separate and apart from seeking tactical advantages / NOT a pretext

· (2) D had an incentive to litigate fully in Case #1

· (a) What was at stake in Case #1 was significant OR

· (b) D could foresee multiple suits, to which issue preclusion could have arisen

· (3) D had a full chance to litigate in Case #1

·  There was no procedural disadvantages in Case #1 that would prevent D from litigating effectively, where in Case #2 D would have a wider range of advantageous procedures available that he could take advantage of

· Ex: Administrative hearing v. full trial

· Ex: No discovery v. full discovery

· Absence of jury trial in Case #1 was held NOT to be sufficient to bar issue preclusion in Case #2

· (4) There are no inconsistent judgments on the record

· Would be unfair to pick out a judgment in your favor if there are inconsistent judgments

· Ex: “The Multiple Plaintiff Anomaly”

· In an airline crash / mass disaster situation, where there are MANY of potential Ps, we want to see at least 4 or 5 judgments against D before allowing issue preclusion, just to make sure that one potential anomalous case doesn’t preclude liability issue
· Parklane Hosiery Co. v. Shore (Unfairness Factors for Offens. Non-Mutual Issue Prec)
· Facts: Shore (P) sued Parklane (D) for violating federal securities law, but before Shore’s suit came to trial, the Securities and Exchange Commission (SEC) obtained judgment on the same grounds against Parklane (D) / Shore then moved for summary judgment, arguing that Parklane was issue precluded from relitigating issue of liability 

· Case #1: SEC (wins) v. Parklane

· Case #2: Shore v. Parklane

· Issue: Can P, NOT present in Case #1, enforce against losing D in Case #1 (i.e. offensive non-mutual issue preclusion)?

· Holding: When a plaintiff easily could have joined in an earlier action or when the application of offensive non-mutual issue preclusion would be unfair to the defendant, offensive non-mutual issue preclusion will NOT be allowed

· Whether the findings of a prior equitable action can be used against a defendant in a subsequent legal action is within the broad discretion of the court, considering “special factors” including:
· (1) Did P intentionally duck Case #1 in order to have a procedural advantage and avoid litigation on that issue?

· Since Case #1 was a SEC case, Shore could NOT have joined his own private action to the government’s case / no implication he was avoiding litigation in Case #1 for procedural advantage
· (2) Did D in Case #1 have an incentive to litigate?

· Was what was at stake in Case #1 significant? Could D have foreseen subsequent litigation?

· D had every incentive to litigate the SEC lawsuit fully and vigorously b/c since the allegations against D were serious and it was foreseeable that private suits would follow after a successful government judgment
· (3) Were procedural advantages in Case #2 not present in Case #1?

· No
· (4) Was the judgment in Case #1 inconsistent w/ any previous decision?

· No
· (6) Quality of Judgment in Case #1

· Final on that issue

· Valid 

· On the Merits of the Issue

APPEALS: THE APPELLATE JURISDICTION OF THE FEDERAL COURTS
· The Final Judgment Rule

· In federal court, and in most states, you can NOT appeal until the trial court enters a FINAL judgment

· That means, it reaches an ULTIMATE decision on the merits of the ENTIRE case

· This is a very frustrating rule because you have to wait to appeal on discovery, sanctions, pleadings, jurisdiction / can’t appeal them as they happen

· Make sure to make an objection on the record to PRESERVE that issue

· Once final judgment is entered, you can raise all those issues on appeal

· Ask yourself, “After making this order, does the trial judge have anything left to do on the merits of the case?”

· If so, then the order is not an ultimate decision on the merits of the entire case
· Denial of motion for summary judgment-> NOT immediately appealable

· Motion for a new trial-> NOT immediately appealable 

· Granting / Denial of a renewed JMOL-> Immediately appealable 
· Rationale( Litigation will be advanced by consolidating all bases of appeals into one appeal at the end of trial 
· Makes sense so we don’t have piece-meal appeals / alleviates appellate work

· Timing (governed by 28 USC § 1291)
· You have to file your notice of appeal in the trial court within 30 days of judgment being entered
· 5 EXCEPTIONS to the Final Judgment Rule ( Can appeal, even though they are NOT final judgments

· Supreme Court has the power to add additional exceptions if they want via statute, an amendment to the Rules Enabling Act

· (1) 2 Exceptions by Statute (28 USC § 1292)
· § 1292 (a) ( Injunctions

· Express exception granted by statute that allow decisions granting, modifying or denying injunctions to be immediately appealable
· Rationale( Since an injunction is equitable relief, and one of the things required for an injunction is irreparable harm, an appeal can NOT wait until final judgment / may come too late, causing irreparable harm
· § 1292 (b) -> Discretionary Appeals

· Express statutory exception to the final judgment rule
· Allows the trial judge to certify a controlling issue of law for immediate appeal

· However, the Court of Appeals has to agree to take it

· Requires 2 things:
· (1) Certification by the trial court judge

· The trial court must find, as a discretionary issue, that:
· The issue is a controlling issue of law

· There is substantial ground for difference in opinion (i.e. an open question that hasn’t been resolved)
· An immediate appeal will encourage more rapid disposition of the case

· (2) The Court of Appeals has to exercise its discretion to take that appeal
· (2) Exceptions under the Federal Rules

· Rule 54(b)-> Allows a trial court to certify a decision on a separate claim or a separate party in a case involving multiple parties or claims

· Allows the trial judge to enter a final judgment, i.e. immediately appealable, on a separate claim or separate party if an appeal on that judgment would advance the case 
· BUT, its up to the discretion of the trial court
· Ex: If a case involves P vs. 3 Ds, and the trial court dismisses D #3, the trial judge can certify the dismissal of D #3, so it is immediately appealable
· Rationale( If we have a separable party or claim that is dismissed, even though the entire claim is not dismissed, might be more fair and cost-effective to let that party appeal before final judgment
·  (3) Court-Made Exception by the Courts: The “Collateral-Order” Rule (Cunningham)
· 3 Requirements:

· (1) An important issue

· (2) Separate from the merits

· If its linked w/ the merits, should be linked w/ it and go up on appeal w/ it

· Must be a collateral issue 

· (3) Has to be effectively un-reviewable at the time of appeal

· Ex: Contempt orders

· Appealable b/c of this rule, as they raise such issues as work-product (separate from the merits) that would be unreviewable on appeal

· Ex: 11th Amendment Immunity, which says that States are immune from being sued in federal court

· If a trial court refused to grant 11th Amendment immunity to a State in a case, it would be immediately appealable
· NOTE: You have to understand the NATURE of what is being appealed and what right is being proffered by the appellant

· If the district court denies a motion for qualified immunity, must consider the underlying reason for the qualified immunity / what goals it serves to protect / why it might be an immediate appeal appropriate under a version of the Collateral Order Rule

· Cunningham v. Hamilton County (Collateral Order( Not Applicable- Sanction Orders)
· Facts: P represented a client against D / P failed to promptly respond to Magistrate Judge’s discovery orders in the case and Ds filed an order for sanctions / motions for sanctions were granted and P was subsequently disqualified from participating in further litigation / thereafter, P tried to immediately appeal the district court’s decision affirming Magistrate Judge’s order of sanctions as a collateral under the Collateral Order Rule
· Issue: Is an order imposing sanctions a final decision subject to appellate review?
· Holding: The collateral-order doctrine requires an order to be (1) an important issue, (2)  wholly separate from the merits of the action and (3) unreviewable upon appeal of the final judgment to confer appellate jurisdiction

· Orders for sanctions generally are NOT reviewable under the collateral-order doctrine

· Here, review of the order imposing sanctions required the court to review the merits of the discovery requests and P’s responses to determine whether sanctions were proper
· The order imposing sanctions was NOT unreviewable on appeal from a final judgment / no reason it couldn’t wait until the end of the case
· Allowing immediate appeal from such sanction orders could give lawyers another way to forestall resolution of the case / manipulate the court system

· (4) Writs of Mandamus

· The Court of Appeals must decide that the trial court did something that it was without jurisdiction or power to do or that the trial court did not do something that it is discretionarily required to do
· Rarely ever used
· Scope of Review

· (1) What exactly can be appealed?

· Appellate process is NOT designed to fix ALL errors the district court might have made, but rather to FIX the bottom line judgment

· General Rules:

· (1) The error must be on the trial record

· (2) You must object to the error in order to appeal

· Encourages parties to raise issues so the trial court can correct mistakes that it makes and gives the appellate court a clear record

· (3) You can NOT raise issues for the first time on appeal

· If the issue hasn’t been raised at trial, then it can NOT be raised on appeal

· (4) You cannot appeal harmless error

· All alleged error must affect the outcome in the case below

· If the case would come out the same way w/ error, then you will not win your appeal

· (5) A winning party may NOT appeal a particular ISSUE they WON
· Even if P won 4 out of 5 judgments, P can appeal that 5th judgment, but not the 4 others
· BUT, if P wants something DIFFERENT from what the trial court eventually gave in judgment, then P must CROSS APPEAL

· A cross-appeal occurs ONLY IF the appellee requests that the higher court review some aspect of the lower court’s decision, and not to simply uphold / deny the lower court’s decision

· Ex: A party must cross appeal to get attorneys fees if it wasn’t part of the trial court’s judgment 

· (2) When it is appealed, what is the standard of review? 
· Questions of Law ( Reviewed de novo, meaning no deference to the trial court
· Trial Court Judges’ Findings of Fact (i.e. Bench Trial)  ( Clearly erroneous standard

· A trial judge’s judgment can only be reversed if the factual finding of the trial judge is clearly erroneous (i.e. the appellate court must have a definite and firm conviction based on the evidence that the trial court was WRONG)

· This is true whether the evidence is documentary or testimonial

· You can ONLY appeal jury verdicts through appeals of JMOL motions or motions for a new trial / challenge the JUDGE’s decision NOT to grant a JMOL / motion for a new trial
· Motion for JMOLs ( Reviewed de novo, meaning no deference to the trial court
· Rationale( Trial judge is in NO better position to make this decision than the appellate court, since it’s a judgment of LAW

· Motions for a New Trial  ( reviewed under an abuse of discretion standard
· Case management, discovery, transfer, and sanction issues  ( reviewed under an abuse of discretion standard
