CIVIL PROCEDURE II OUTLINE

Focus on how courts can get it right to the best of their abilities and w/regard to efficiency.  Decide directly, accurately on their merits.  

· Discovery = equalize access to information so it can be decided on the merits.  

· SJ/JNOV = dispose of a case when only one accurate conclusion in light of the law.  

· Jury Right = more likely to get it right based on their collective experience/group.

· Last semester we saw waiving the rights to things even if a legitimate claim.  This promotes efficiency even when it might seem harsh.  Balancing multiple goals then.

DISCOVERY/ SCOPE OF MODERN DISCOVERY

Preparing for Trial

· The Scope of Discovery

· General Scope – what you can get

· Rule 26(b)(1) – What is Available to the Other Party

· Any matter relevant to a claim or defense of any party

· Information that is not privileged
· Information need not be admissible at trial if it is “reasonably calculated” to lead to admissible evidence

· Does not have to actually be admissible, just reasonably calculated to be admissible

· Rule 27 – Depositions Before Action or Pending Appeal

· Preserve evidence that may disappear before trial, e.g. witness death, move out of country, etc.

· Presently unable to bring an existing claim

· Must petition court and be granted order

· Must give notice to the other side

Privileged

▪ Information that is protected/excluded from discovery to protect the privacy and secrecy of individuals in certain relationships (attorney-client, doctor-patient, husband-wife, etc) and there is also a privilege against self-incrimination


· Not permitted to discover the tactics the opponent intends to use at trial



- Ex: trial preparation or experts used in trial preparation


· Usually financial ability is irrelevant to discovery, except:

· when there are punitive damages (the more wealth, the greater the damages must be to adequately punish.

· The limits to the defendant’s insurance policy (not a serious invasion of privacy, so many courts have held this as an exception).  Under federal rule 26(a)(1)(D) disclosure is mandatory.

· Insurance is designed to protect the victim.  If plaintiffs are correct and are victims, and it’s designed to protect them, they should know if it’s there.

· Testimonial limitations (privileges)

Relevant (must be relevant to the claim or defense of any party)

▪ Information is relevant if it is reasonably calculated to lead to admissible evidence (it need not itself be admissible).  A party cannot discover facts that are sought only to harass or embarrass an opponent (26(b)(2)).  

· Old rule: discovery limited to those aspects that the party was required to plead/prove, no discovery of facts regarding the opponent’s case (Kelly).



· Modern rule: permits discovery of facts regarding any of the matters in dispute.

▪ Financial information is generally not admissible because it is not reasonably calculated to lead to admissible evidence since it’s not admissible in trial.

· Can be a tool for harassment; it’s private.

· Exceptions: defendant’s insurance information and punitive damages.

Policy issues of the scope of discovery:

	Benefits of a broad scope of discovery
	Drawbacks of a broad scope of discovery

	▪ Fairness:  We would ideally want a judgment to be based on all the possible facts and information.  The victim should not lose simply because he does not have access to information.
	▪ Incentive:  the incentive to prepare for trial may be dulled because one party can hang back and just request the information after their opponent has done all the work.  No piggybacking.  Broad discovery allows and sometimes requires information to be handed over.

	▪ Accuracy:  don’t want trial decided by surprise or ambush or relative access to information, but instead decided on the merits (so we need the information  ahead of trial time).  The judgment can only be accurate if both sides have equal access to the information.   
	▪ Fishing expedition:  plaintiffs may just rely on a broad discovery to essentially make the claim for them by allowing them to get to information (predatory discovery).

	▪ Efficiency: get upfront disclosure (no disputed issues, etc.) so that parties can make assessments and maybe settle.  
	▪ Time/Cost/Fairness:  broad discovery can be very costly and can drag out for a very long time.  This can be used at the advantage of a wealthy party at the disadvantage of a less wealthy party to force them into dropping the case because they can last longer.  Effective harassment tool.

	▪ Preservation of Evidence: get depositions  before witness dies or disappear, memories fade, etc.
	▪ Privacy: reveal information that one side would really like remain private (also applies to non-parties are subpoened)

	▪ Public Interest:  one suit can help the public as a whole (think getting defective products off the market, improved)
	▪ Efficiency:  discovery can get out of control and there is only so much information that  really needs to be sought up front.


Kelly v. Nationwide Mut. Ins. Co. – OH case, later adopted standard more like federal rules

Facts:  Π seeking to recover damages related to his motor vehicle under terms of his comprehensive insurance policy.  ∆ issues general denial that vehicle was not being used under employment context of insurance.  ∆ gave list of 42 interrogatories.  

Holding:  Can’t get discovery of items that are inadmissible in court (federal rule is reasonably calculated to be admissible).  Can’t have interrogatories that look exclusively for information about (’s case, but can if it has something to do generally with the action.

▪ Old rule: discovery limited to those issues that the party was required to plead/prove, no discovery of facts regarding the opponent’s case.  One-sided not related to the whole case.  Relevant only to your complaint or defense.

· Purpose: driven by the notion that the adversarial system required that each side do their own work.  Allowing discovery of facts regarding the opponent’s case would undermine the adversarial system.  

· However, sometimes requiring the opponent to turn over information can be harmful to them as well, so it wouldn’t really harm the adversarial system.

Grant v. Huff - GA

Holding:  Π cannot discover Δ’s ability to pay a possible judgment by seeking information on Δ’s assets because the information would not be admissible at trial.  

· The reason that we don’t allow this info is that it doesn’t apply to the merits of the case – would penalize the wealthy (though we do spend efforts suing those who won’t be able to pay – attorneys can do outside research though).  Harassment not merits.
· Parties can get discovery information about an adversary’s wealth if they are seeking punitive damages because punitive damages aren’t measured by harm suffered by Π, but want to deter ∆’s conduct (NBA star).  Adequate punishment for deterrence for the very wealthy ∆ must be higher or the pain of the ∆ won’t be felt.
Lindberger v. General Motors Corp. - WI 

Facts:  ( alleges injuries caused by a negligently manufactured and designed front-end loader sold by the Δs.  Δ’s attorneys refused to answer several interrogatories concerning any changes made to the loader design, how the changes may have affected utility and the names of the persons responsible for the changes, so (s filed a motion to compel discovery.

Holding:  The interrogatories were relevant to the subject matter pursuant to Rule 26(b), so the court ordered the Δs to answer.  

Notes:  Δ’s choice to fix something after trial or initiation of the suit is irrelevant.  Improving a product doesn’t mean that it was faulty to begin with.  Don’t want to create a disincentive for companies to fix their products.  The questions in this case were reasonably calculated to lead to admissible evidence even though the subsequent alteration itself could not be admitted.  It could lead to evidence showing it could be made safer or what part of the product failed.

· Might not be admissible (trade secret, another reason for changing the design) but it might be (the change may have been because there was a problem in the design and the ∆s knew it) so it must be disclosed

DISCRETIONARY LIMITS ON THE SCOPE OF DISCOVERY

Text of the rules themselves will guide your analysis:

· Rule 26(b)(2) – Limits

· Court may alter limits in the rules on the number of depositions, interrogatories, or length of depositions

· Court can limit discovery when

· discovery sought is unreasonably cumulative or duplicative

· obtainable from some other source that is more convenient, less burdensome, or less expensive

· party seeking discovery has had ample opportunity to obtain the information sought

· burden or expense outweighs its likely benefit

· Rule 26(c) – Protective Orders (prevent disclosure of otherwise private information in order to minimize harm to the disclosing party in the discovery process)

· 1st: Confer with the other side and negotiate what protective order will require before taking your discovery dispute to court

· Requires the court to compare the hardship to the party against whom discovery is sought, if allowed, with the hardship to the party seeking discovery if denied.  Courts almost always agree to protective orders and they are very rarely overturned.

· 2nd: Show “good cause” for the protective order, i.e. must protect against “annoyance, embarrassment, oppression, or undue burden or expense.” 

· 3rd:  Court balances parties’ interests – they have a lot of discretion in this because it’s a case by case factual analysis by the district court:

· Importance of information to case

· How burdensome/embarrassing

· How to lessen the burden/embarrassment – e.g. redaction

· Judges usually sign off on negotiated agreements

· Example:  Company says info will hurt company image if in the media, Π must have the info to prove its claim.  Balance competing legitimate claims.

· Party-directed process w/a judge as a reluctant referee when parties truly cannot work it out

Marrese v. American Academy of Orthopaedic Surgeons – 7th Circuit

Facts:  ( demanded discovery of documents relating to the denials of applications for membership, but the Δ claimed that the authorization of the disclosure will harm their process.  The Academy refused.

Holding:  The court ruled that the judge should have used a different device for discovery.  He could have examined the files in camera, or redacted them, or should have used a protective order that better protects the Academy.  He could have used Rule 26(d) and required the ( to complete the other non-sensitive discovery first; the judge should be more managerial.  The court found a hint of predatory discovery.

Dissent: The trial judge could have improved the discovery order, but there was no abuse of discretion.  No duty to order sequential discovery.  The protective order was sufficient for the privacy concerns.  The dissent would prefer a viewing in camera or a redaction.

Seattle Times Co. v. Rhinehart

Facts:  ( brought a defamation and invasion of privacy action.  Pursuant to state discovery rules, the trial court ordered the ( to identify donors, the amount they contributed and a list of members.  The also issued a protective order prohibiting the Δs from publishing the information.  

Holding: The protective order served the interest of the court in protecting the integrity of discovery.  The court ruled that a protective order will not violate the First Amendment if (1) there is a showing of good cause, (2), the order is limited to the context of pretrial discovery in civil cases, and (3), the order does not bar the publication of the information if it is also independently gained from another, non-discovery source.

THE MECHANICS OF DISCOVERY

Six discovery devices:

1. Oral depositions

2. Written depositions

3. Interrogatories

4. Document Requests

5. Exams (Mental and Physical)

6. Request for Admissions

Mandatory Disclosure (pros and cons of mandatory discovery, see notes page 9-10):

· Rule 26(a)(1) – Items that Must Automatically Be Disclosed

· Items that must be disclosed before any discovery requests 

· (A):  People likely to have discoverable information (names and address) and what it is

· (B):  Copy or description of all documents, data, and tangible things that are being used to support your own claim.  SEE BELOW.

· (C):  Computation of damages (very complex)

· (D):  Insurance policies – for inspection and copying

· (E):  8 exempt items

· Must be made within 14 days after the Rule 26(f) discovery conference ( more time may be stipulated or ordered by court

· Allows initial disclosures to be made without discovery requests, which speeds up the process – especially for basic information.

· If something that should have been turned over is found later, must turn it over as soon as possible.

· If a party does not turn over information during discovery, he/she cannot use it at trial.  Incentive to disclose everything mandatory (sanctions can also apply if you are found out later).  Rule 37(c).
(B) Documents and Data, tangible items that are being used to support your own claim

· ONLY INFORMATION THAT THE DISCLOSING PARTY WILL USE TO SUPPORT ITS CLAIMS/DEFENSES (differs from 26(b)(1) which says all information relevant)

· Must provide the location or copy of all items that are relevant to disputed facts 

· Request for documents must be made with particularity.  Don’t have to turn over documents unless they are asked for/helpful to your side (don’t have to turn over documents that will hurt you unless requested to).

· This may limit a chance of the party turning over the “smoking gun”.  

· Can ask for documents in categories, it can be a broad request.  

· Cannot do it in a way that makes it impossible to find the information

· Being too specific can be harmful, the other side will use strict construction against you.  Or the other party can overload you with information if the request is too broad.

 (2): Disclosure of Expert Testimony

(A): must disclose the identity of any expert who is going to testify

(B): must provide a report with the identity of the expert that contains a complete statement of all opinions to be expressed and the reasons therefore, the data or other information considered by the witness in forming the opinions, any exhibits, the qualifications of the witness, the compensation to be paid, and list of other cases where the witness has testified.

 (3): Pretrial Disclosures:  the information that must be given automatically at least 30 days before trial


(A): disclose the witnesses to be called at trial


(B): designate witnesses whose deposition will be used and a transcript of pertinent portions


(C): must produce identify every document or exhibit that you plan on using

Comas v. United Telephone Company of Kansas – KS 

Facts: ( seeks full disclosure under 26(a).  ( contends they had an agreement to produce all relevant files without a formal discovery requests.  Π wants the personnel and investigative files the Δ has withheld in addition to the expenses (attorney’s fees) incurred getting these documents.  The Δ agreed to turn over the investigative files, but only a redacted copy of personnel files.

Holding:  The redacted files must be turned over.  The Δ did not give their information within 10 days as required by 26 (a)(1).  Pursuant to Rule 37, the court gave the Δ 25 days to show why the court should not make them pay the reasonable expenses incurred in preparation and defense of the motion.

Oral Depositions 

Allow an attorney to question a person under oath, whether a party or not, regarding the subject matter of a case.  

▪ For a party to a case, a notice to the opposing attorney of the deposition is sufficient to require the parties appearance, and a subpoena is unnecessary.  Failure to attend can lead to sanctions.

▪ For a non-party a notice is not sufficient to require appearance, but a subpoena is not required, although it is useful as to ensure the parties appearance.  Subpoena usually issued because there is no penalty not to attend without a subpoena (see 30(g)).

▪ Can use a deposition to impeach a witness

▪ Can always use a deposition of an adverse party

What can be asked in a deposition?  Just about anything, the attorney can oppose the question.


▪ Advantages: 

· the witness can be observed as to their reactions



· can find out anything you want, just ask.


▪ Disadvantages:   



· very expensive and time-consuming (travel)



· can only take ten of them in a case unless permission of the court is granted



· can be used as a tool for harassment



· limited to one day of 7 hours unless permission is granted

Depositions upon Oral Examination (Rule 30)

· Rule 30 – ORAL Depositions

· Rule 30(a) – Depositions may be taken without leave of court except
· Deponent is imprisoned

· Proposed deposition would result in more than 10 total depositions taken by any party

· Person has already been deposed in the case

· Before the Rule 26(f) conference and the person is expected to leave the U.S.

· Rule 30(b) – General Requirements
· Reasonable notice about who, what, where, when, etc. must be given in writing to all other parties

· Notice shall state method of recording testimony

· Depositions must be before an officer of the court (under Rule 28) and begin with a statement by that officer

· Notice may include request for documents and tangible things to be brought to deposition (as long as in compliance with Rule 34)

· A corporation or partnership or association or governmental agency shall be a named deponent

· If corporation = 3d party, requesting party may request a particular person or someone with knowledge of a particular subject

· BUT organization shall designate one or more officers to testify if that person has more/better knowledge of the subject-matter

· Parties can stipulate deposition by phone or other remote means

· Rule 30(c) – Must proceed as if at trial 

· Deponent can be asked anything for any matter relevant to any claim/defense of any party (limited by scope of discovery – likely to lead to admissible evidence (i.e. it’s relevant to the case))

· Party can object to any part of deposition, but the deponent must answer the question anyway – the objection will be in the record and can be argued in front of the Judge later

· If no objection, may waive the right to object later

· Unless privileged information requested TIME WHEN DEPONENT CAN REFUSE TO ANSWER QUESTION (#1 = privileged)

· Rule 30(d) – Schedule/Duration & Motion to Terminate or Limit

· Any objection must be stated concisely in non-argumentative and non-suggestive manner – instruct deponent not to answer only when enforcing court direction, preserve privilege, or to present a motion under Rule 30(d)(4)

· Limited to one day of seven hours ( can extend under Rule 26(b)(2)

· Sanction may be imposed if any party has frustrated fair examination of deponent

· Motion showing examination conducted in bad faith or to annoy, embarrass, or oppress deponent or party  ( court can order limit or end of deposition TIME WHEN DEPONENT CAN REFUSE TO ANSWER QUESTION (#2)

· Rule 30(e) – Deponent has 30 days after the transcript of a deposition is available to review the transcript and if there are changes in form or substance, to sign a statement reciting such changes and the reasons why

· Rule 30(f) – Officer must certify, seal and promptly send deposition + other evidence to the attorney who arranged for the transcript and keep a copy

· Rule 30(g) – If party requesting deposition fails to attend, but the other party does attend, OR if the requesting party fails to serve a subpoena and the witness does not show up, but the other party does, the court may order payment of reasonable expenses incurred by the attending party 

· Rule 37(d) – Any party failing to appear before the officer who is to take the deposition after being served with a proper notice (no subpoena required for parties) may be sanctioned
· Rule 45 – Attendance of third-party deponents may be compelled by subpoena

Note:  Advantages of using a subpoena is that the expenses can be quite hefty.  On the other hand, subpoenas are intimating and may lead to a less cooperative witness.

Less v. Taber  Instrument Corp. – NY

Facts:  Π subpoened director of non-party corporation for a oral deposition.  

Holding: Rule 30(a) does not distinguish between parties and non-parties, therefore, director was required to submit to the deposition at company headquarters because he was subpoened.  Any party can be required to give a deposition, but when a non-party representative of a corporation is being deposed, the deposition must be taken at his PPB in order to avoid undue burden/expense.

Depositions upon Written Questions (Rule 31)

Advantages and disadvantages:

▪ Disadvantages: can’t respond as quickly or assess credibility of the witness as you can in an oral depo, not used frequently so maybe not the best means of getting info


▪ Advantages: can sit down with attorney and talk through the answers, less expensive, good way get basic info, can be used on non-parties (non-parties are not subject to interrogatories)

Difference between interrogatories and depositions upon written questions

▪ Interrogatories can only be used on parties to the action
▪ Generally, the lawyer answers the interrogatories, not the party

▪ Interrogatories may be used to prevent cross-examination (no cross-questions)

▪ Interrogatories may be used for an institutional party because the information can be gathered from the hands of many people, so it’s more effective than sending out many depositions.

· Obligation of responding party to find the answer under Rule 33.  

· not expensive for the requesting party (easy to prepare), but can be very costly to respond to – can be used to abuse the system

· Rule 31 – Depositions Upon Written Questions

· Without leave of court except
· Deponent is imprisoned

· Proposed deposition would result in more than 10 by any party

· Person has already been deposed

· Before conference

· Party shall serve notice and the written questions and name deponent and officer

· Within 14 days after notice and written questions served, party may serve cross questions upon all other parties

· Within 7 days after being served with cross questions, a party may serve redirect questions upon all other parties

· Within 7 days after being served with redirect questions, party may serve re-cross questions upon all other parties 

· Officer will receive copy of notice and all questions served

Interrogatories to Parties

· Rule 33 – Interrogatories to parties
· Rule 33(a) – Can serve upon any other party up to 25 interrogatories (including all discrete parts) – limits abuses of the system
· May get more with leave of court
· Duty to answer if the information requested is “reasonably available to the party”
· Rule 33(b) – Answers & Objections
· Answered in writing under oath – otherwise, state reasons for objection and answer to the extent that it is not objectionable
· Answers must be signed
· 30 days to send back answers &/or objections
· Any ground not stated in a timely objection is waived

· Obligation of responding party to find the answer (duty to investigate)

· A party has the right to object to a question as improper instead of answering, and then a court order can be obtained to compel an answer.  Grounds for objection must be stated with specificity or waived

· the other party may move for an order under 37 (a) for failure to answer.

· the other party can ask for more complete answers (may bug the court if done too much)

· A party has a duty to respond to interrogatories not only on the basis of her own personal knowledge but also with regard to the knowledge of other persons that reasonably can be obtained through investigation.

· Rule 33(c) – Scope

· May relate to any matter relevant to a claim or defense of any party

· Opinions/contention relating to fact or application of law to fact is not necessarily objectionable

· Cannot ask about purely legal theories, must involve both facts and law.

· Rule 33(d) – If answer may be derived/ascertained from business record, and the burden for doing so would be “substantially the same” for either party, it is a sufficient answer to specify the records that contain the answer and to afford the party serving the interrogatory an opportunity to examine the records with a roadmap

	

Advantages to Interrogatories
	Disadvantages to Interrogatories

	· Good to get access to business records of opponent (if they are a corporation)

· Costly to other side

· For technical data

· If a lot of research is necessary
	· No spontaneity

· Lawyer usually drafts response

· Costly to other side – especially if answer is burdensome to find

· Easily becomes tactic of abuse/harassment

· Mandatory disclosures usually provides most information that would be reasonably obtained by interrogatory


Discovery and Production of Property (Hart v. Wolff case deals with Rule 34)

· Don’t have to turn over stuff that would hurt you (only support your side – think rule 26), but the other side can describe all documents that they want with reasonable particularity (no fishing expedition) to the other party.  According to Rule 34, then, you have to turn over these documents (i.e. upon request you have to turn over damaging documents).

· Reasonable particularity = don’t have to give all the details, but instead generally ask by category (gives dates according to a general topic and request all the documents related to it)

· If a substantial number of records are turned over, a road map is required – you cannot hand over a ton of extra documents to bury the smoking gun but you can hand them over as you keep them in your office

· Destroying documents on a schedule (every 3 years for example) is okay – just not if you’ve  been sued.  Emails can get turned over.

· Rule 34(a) – Party may request
· Documents in the possession, custody, or control of a party for inspection and copying
· Tangible things in the possession, custody, or control of a party for inspection and copying
· Entry upon designated land or other property (see rule)
· Rule 34(b) – Procedure (no court order necessary – may in state court)
· Request shall set forth individual items, or category of items requested described with “reasonable particularity”
· Reasonable time, place, and manner shall be specified
· Receiving party shall serve written response within 30 days after request
· Party may object, but must permit inspection of all non-objectionable items
· Party shall produce documents as they are kept in the usual course of business OR shall organize and label them to correspond with request categories
· Need not show good cause, just give notice
· Rule 34(c) – Non-parties may be compelled to produce documents and things or to submit to an inspection as provided in Rule 45.

· Rule 26 subjects non-parties to the same scope of discovery as parties (must turn over docs), so why have Rule 34?

· Don’t have to turn over stuff that would hurt you under Rule 26, so you can ask for it under Rule 34 with a subpoena pursuant to Rule 45.

· Can just be a big list under 26(a), don’t have to actually turn them over, need a device to actually get them.
· Rule 26 applies only to parties to the action, while Rule 34 allows getting stuff from nonparties pursuant to Rule 45.
· Rule 45 – With a subpoena, non-parties may be compelled to produce documents and things or to submit to an inspection

· Subpoenas have a general range so the deposition must be taken in the general area where the witness is located.  Pursuant to this rule, you can also require an oral deposition and subpoena the witness to bring the documents to the depo.
· Issuance:  if a witness doesn’t live in the jurisdiction of the court where the suit is filed, the courts of the state where the witness is located can issue a subpoena.

· Duties in Responding to Subpoena: A party responding to a subpoena requesting documents must produce them as they are kept in their usual course of business or organize and label them per the demand.

· If subpoenaed material is privileged or subject to protection, the claim for such must be made expressly and must be supported by a description of the nature of the documents or things not produced that is sufficient for the demanding party to contest the claim.

· Contempt: Failure without excuse to obey a subpoena may be deemed contempt.

· Non-parties can get out of it by (appeal a subpoena to a judge)

· Showing hardship, i.e. benefit << burden

· Seeking a protective order under Rule 26(c) for “undue burden or expense”

	Advantages to Document Production 
	Disadvantages to Document Production

	· Helpful to discover information not covered by mandatory disclosure, i.e. information relating to claim/defense of the OTHER party

· Necessary to actually get those documents listed by opponent in mandatory disclosure

· Can discover documents from non-parties (with subpoena)

· Easier than old method of subpoena ducus tecum – requesting deposition where deponent must “bring it [documents/tangible things] with you”
	· Party only has to provide documents directly asked for – likely to construe narrowly in attempt to not provide anything useful

· Nothing to keep Δ from keeping shitty filing system (except may go out of business) OR destroying “inactive” files


Page 829 – GM case (notes page 20)

Physical and Mental Examinations – Rule 35

· Rule 35(a) – When the mental or physical condition (including the blood group) of a party, or of a person in the custody of, or under the legal control of, a party is in controversy 
· #1:  The person’s condition must be in controversy
· #2:  And there must be good cause shown
· TEETH TO THIS STANDARD: Bodily integrity is too important to allow probing to help an adversary
· Does not apply to the agents of a party (Ex. employees)

· Could apply to a child (Rule 17) or other incompetent in representative actions

· Can be used for any party to the suit – either side

· Seems unfair, the ∆ did not avail himself to the suit

· But Π is usually a victim so ∆ is the one who set the injury in motion

· Notice to all parties specifying time, place, manner, conditions, scope
· Requires a court order and imposes strict standards (privacy issues)
· Used when attorneys cannot agree 
· Condition must form a major element of the case either as a basis for a claim or defense
· Cannot be used solely to impeach testimony (could lead to endless exams)
· Rule 35(b) – Reports
· Party examined may request and receive the examiner’s report BUT IS THEN REQUIRED TO give to the party requesting the examination any other reports, made before or after the instant examination, of the same condition UNLESS the examined person was not a party and he/she cannot obtain the previous/later report
· By requesting and obtaining a report or by taking the deposition of the examiner, the party examined waives any privilege regarding the testimony of any other person who has examined or will later examine the party in respect of the same condition
· EQUITY: Need some equity in face of the strict requirements to get the examination
· It would be unfair to ∆ to not allow him to see both reports if the Π can see both reports because the ∆ wouldn’t be able to effectively cross-examine

· If Π does not request the ∆’s doctor’s report then they don’t have to turn them over and the Π has no right to them.  This information is then privileged since it hasn’t been waived and is not discoverable.

Schlagenhauf v. Holder (Rule 35(a))

Facts:  Π requested the ∆ to see 4 specialists (provided 9 possible doctors – court order the ∆ to see all 9 specialists).

Holding: The court ruled that it did not matter that it was the ∆ who had to submit to a physical examination and not the Π since Rule 35 applies to all “parties.”  There must be a strong showing for “good cause,” and sometimes the pleadings are sufficient, but here ( did not assert his physical or mental condition in support of a claim or in defense of one.  Since he did not, the parties must make an affirmative showing that his condition was in controversy and that there was good cause; this they failed to do.  

Policy:

· When Π claims injury, the Π waives her right to privacy:  must examine her to adjudicate the claim.  ∆ is called in involuntary, but court decides still must submit.

· Court said that if Π just wanted ∆ to get an eye exam there probably would not have been an issue.  If Π had just accused the ∆ of being blind, but not crazy as well.

· This rule always has a high standard because it’s an invasion of bodily integrity.  If not this high standard, it would be a tool for harassment (people would settle to avoid the examinations).

· Care about a person’s right to privacy, but this right gets trumped when the other side could not prove its claim without the information

Requests to Admit – Rule 36

Purpose: used to shape information already known to expedite the trial (formal requests to admit specific facts or that certain documents or items are genuine).  No court order necessary.  The responding party must admit, deny, or specify why it cannot admit or deny under oath.  

Requests involving the application of law to fact:  specifically permits requests that involve application of law to fact

▪ Eliminates the requirement that the matters be solely “of fact.”

· Rule 36(a) – Request
· Written request for the admission, for purposes of the pending action only, of the truth of any matters relevant to the claim/defense of any party
· May relate to statements or opinions of fact, application of law to fact, genuineness of any documents described (& a copy provided unless previously handed over) in the request
· Each matter must be separately set forth
· Matter is admitted unless within 30 days after service of the request the receiving party serves a written answer or objection
· Can request more time to respond if necessary
· Binding Effect:  constitutes conclusive evidence, unless withdrawn, and cannot be contradicted at trial. 

· a court may excuse a failure to respond or allow a withdrawal or amendment

· the requesting party may move for an order deeming the matter admitted

· Party shall in good faith deny the matter or only a part thereof
· Lack of information or knowledge is NOT an acceptable reason for failure to admit/deny unless the party states that he/she has made reasonable inquiry and that the information they do have is insufficient to admit/deny
· Duty to reasonably investigate before responding
· Can admit/deny based on insufficiency of available information
· Party may not object on the grounds that the matter presents a genuine issue for trial
· If court determines answer/objection does not comply with this rule, may order the matter admitted or that an amended answer be served
· Rule 36(b) – Effect of Admission
· Any matter admitted is conclusively established unless court allows withdrawal or amendment
· Admissions are for the purposes of the pending action only
· Ethical Considerations
· If you deny something in a request for admissions, and then it is proven true at trial, you have to pay the other side’s expenses in proving your point according to Rule 37(c)(2).

· However, if you had reasonable grounds to think you would prevail on the point at trial, then you will not be sanctioned for denying it according to Rule 37(c)(2)(C)

· Even if you do not think that something is true, but that the other side will be able to prove it at trial (ex. biased witnesses) then you are supposed to admit.

· Advantages:  eliminates undisputed matters for trial


▪ inexpensive, save a lot of time and money


▪ no limit on number

▪ HOWEVER, they are the least used discovery device (most parties don’t want to admit even the most obvious matters)

The Duty to Supplement Responses – Rule 26(e)

· Rule 26(e) – Duty to supplement or correct the disclosure or response of any mandatory or any request for discovery with a disclosure or response to include information thereafter acquired if ordered by the court OR 

· If party learns that in some material respect the information disclosed is incomplete/incorrect/misleading AND this has not been made known to the other party in another manner
· If party learns that the response to an interrogatory is in some material respect incomplete or incorrect AND this has not been made known to the other party in another manner
· Rule 26(e) does not apply to answers given during depositions EXCEPT...

· Testimony of an expert who will provide a report ( duty extends to information in the report AND information provided through deposition of expert
· Purpose: designed to prevent unnecessary supplemental interrogatories to verify that information is still correct and learning new information at trial can be prejudicial.
· Need only update names of new witnesses or experts and responses that are now incorrect

· Most courts do not sanction for failure to supplement

· They may grant a continuance or recess so that the other side may complete discovery and prepare to meet the new information.

· If a party sends a supplement that is more favorable to itself than the original replies the adverse party may introduce the original replies at trial.  But, the responding party may put in their subsequent answers consistent with the policy of Rule 32(a)(4)

· From Class:  Rule 26(e) – continuing obligation on parties to respond to discovery requests and correct any discovery responses that turn out in retrospect not to be correct (or a document request that is incomplete).  This does not apply to oral depos.

· Basically a continuing obligation to help the other party when you find stuff.

Use of Discovery at Trial

· Rule 32(a) – Depositions (READ RULE WHEN STUDY)
· Any depo can be used against opponent to contradict/impeach testimony of a witness

· Majority view on employees: an ordinary employee may not be controlled by the employer and should not be treated as an ordinary witness (can’t use employee testimony to impeach employer)

· Any part of a deposition may be used against any party who was present or represented at the taking of the deposition or who had reasonable notice thereof

· Deposition of a witness can be used, whether or not a party, if
· Witness is dead

· Witness is more than 100 miles from place of trial OR out of the United States – unless absence was procured by party offering the deposition

· Witness cannot attend because of age, illness, infirmity or imprisonment

· Party offering the deposition has been unable to procure attendance of the witness by subpoena

· Exception:  a party who has procured a witness’ absence cannot use her deposition

· When exceptional circumstances exist and in the interest of justice

· A deposition taken without leave of court shall not be used against a party who

· When served with the notice was unable to get counsel to represent them at the deposition

· Received less than 11 days notice of the deposition and promptly filed a motion for a protective order requesting that the deposition not be held or be held elsewhere and the motion is still pending

· If any part of a deposition is introduced, the rest is fair game for introduction by other parties (court orders this)

· If a deposition is admitted, the court must rule on all the objections that were posed at the deposition

· Inadmissible evidence in deposition can be eliminated upon request (scope of discovery is broader than the scope of admissible evidence)

· Substitution of parties does not affect the right to use depositions previously taken. A deposition may be used in a later action involving the same subject matter between the same parties

· Rule 32(b) – Objection may be made to challenge the admissibility of any deposition

· Rule 32(c) – Party can offer deposition in stenographic or non-stenographic (with written transcript) form

· Rule 32(d) – Errors & Irregularities and when waived if no objections made

· Rule 36(b) – Any matter admitted is conclusively established unless court allows withdrawal or amendment (admission from request to admit)

· Answers to interrogatories (Rule 33): an interrogatory can be introduced by an opponent

▪ only those answers that are admissible can be introduced 

▪ a party’s own answers cannot be introduced (one-sided, not subject to cross)

Richmond v. Brooks – 2nd Circuit

Holding:  The court held that there was no reason to require the  ( to be in NY or await the trial there and that her deposition may be used instead.  Her absence was valid.

Notes:  Rule 32(a)(2) allows depositions only to be used against an adverse party.  The Π wants to use her deposition in lieu of court testimony, so she proved that it was an undue burden to show up in court instead of using her deposition.  
· Court could have used the 100 mile rule and had the same outcome

· Seems unfair to the ∆ - no cross-examination before a jury (but could have showed up to the Π’s deposition and cross-examined)

SPECIAL LIMITATIONS: WORK PRODUCT, PRIVILEGE, AND EXPERTS 

WORK PRODUCT

· Rule 26(b)(1) – Parties may not obtain any privileged information 
· Only means absolute privilege, i.e. right to not turn over information even if highly relevant
· Serves other policies such as privacy and incentive for candid conversation, e.g. priest-penitent, doctor-patient, attorney-client
· Attorney-client is only kosher if
· Actual client, not prospective client

· Person seeking legal advice

· No strangers are present

· Work-product is not quite a privilege
· Rule 26(b)(3) – Codified Hickman Rule
· Party may discover documents and tangible things prepared in anticipation of litigation or for trial ONLY upon showing of substantial need and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means
· Includes attorney or someone acting on their behalf

· purpose: if only attorneys are covered, the attorney would start to do non-legal tasks himself, which would be inefficient and deprive clients of expert assistance.

· Undue hardship = access to info is not available (witness dies or moves)

· Anticipation = no requirement that suit actually be filed
· Statements of witnesses:  written and oral statements obtained by the attorney in anticipation of trial are also protected (Hickman).

· Relevant evidence exception:  any relevant evidence turned over to an attorney or investigator is not protected because work product rule only protects the thoughts, ides, and theories of people who gather information for trial.

· Purpose: (Hickman) allows an attorney to investigate a case without fear that by such thorough preparation the client may be disserved by having to turn the adverse information (if any) over to the opposing party.  

· Prevents attorneys from being lazy and relying on the opponent to do the work
· Exceptions: 
·  showing of necessity:  work product is not an absolute bar to discovery

· disclosure can be required upon a showing of good cause in order to avoid a possible miscarriage of justice (material sought is not otherwise available).

· mental impressions mixed with discoverable fact:  in such a situation, the court may at its discretion redact the privileged material or issue a protective order to protect the interest of all parties.

· discoverable on demand: certain information is overwhelmingly needed and is discoverable despite the work product protection:

· a party may discover any statement that he has made that is in the hands of the opposing side without a showing of need (fairness)

· any witness can obtain a copy of his own statement given to another party (fairness, prevent embarrassment at trial if impeached).

· problem: witness can give it to opposing attorney

· When showing made ( Court can order discovery but will protect against disclosure of the mental impressions, conclusions, opinions, or legal theories (called core work product) of an attorney
· Rule 26(b)(5) – When party claims work-product privilege, they must describe the nature of that which they are not disclosing in a manner that, without revealing information itself privileged or protected, will enable other parties to assess the applicability of the privilege or protection
PRIVILEGE

Claims of privilege or protection of trial preparation materials – Rule 26(b)(5)

· If a party withholds discoverable information by claiming privilege, that party must describe the materials in such a way that enables other parties to assess the applicability of the privilege or protection.
· Claim of privilege must be done expressly (explain why the document should be privileged – tough because you don’t want to give the privilege away)
· Can give all damning documents to lawyer to be able to claim AC privilege (ex. tobacco companies)
Attorney-client privilege

· Rule 26(b)(5) requires the claim to be made expressly

· an absolute privilege that covers all confidences between attorney and client

· attorney-client privilege is waived if protected communications are disclosed to third persons

· once waived, a party can be forced to disclose the specific communication and all communications involving the same subject matter.

QUALIFIED privilege: work product = a privilege in a broad sense, but there are circumstances where you can get it.  

ABSOLUTE privileges = can never get the information.  Gives a person a right to refuse to disclose information that he otherwise would be required to provide.  

· outlined in 26(b)(1) – cannot get “privileged” information

· cannot get mental impressions or subjective thoughts of a party’s lawyer

Expert Information Developed for Litigation

· Must distinguish between an expert hired to assist in litigation (protected) and one that has not been hired (not protected – ordinary witness)
· Rule 26(a)(2) – Disclosure of Expert Testimony
· Party required to provide identify of any person who may be used at trial to present expert evidence as part of mandatory disclosures

· Given this obligation of disclosure, litigants should no longer be able to argue that materials furnished to their experts to be used in forming their opinions – whether or not ultimately relied upon by the expert – are privileged or otherwise protected from disclosure
· If list of witnesses is not disclosed, the testimony may be barred as a sanction for failure to disclose 
· If witness is retained or specially employed to provide expert testimony in the case or whose duties as an employee of the party regularly involve giving expert testimony ( disclosure must include report prepared and signed by witness
· Report must contain 
· Opinions to be expressed and the basis and reasons therefore
· Data or other information used by witness in creating opinion
· Exhibits to be used as a summary/support of opinion
· Qualifications of the witness including publications
· Compensation paid for study and testimony
· Listing of any other cases in which witness has testified as expert within previous 4 years
· Disclosures must be 90 days before trial OR if evidence is solely to contradict/rebut evidence on same subject matter, then within 30 days after disclosure of the same subject matter
· Rule 26(b)(4)(A) – Party may depose any person who has been identified as an expert whose opinions may be presented at trial – but not until after the report is provided
· An expert who is not going to testify, but was an “actor or viewer” of transactions or occurrences that are part of the subject matter of the lawsuit are treated as ordinary witnesses.
· Rule 26(b)(4)(B) – Party may discover facts known or opinions held by an expert who has been retained or specially employed by another party for the litigation and who is not expected to be called as a witness at trial by interrogatory or deposition, 
· ONLY as provided by Rule 35(b) 
· OR generally cannot discover the name, opinion, or conclusions of expert witness unless can show exceptional circumstances OR that it is highly impracticable/impossible for the party seeking discovery to obtain the facts or opinions on the same subject by other means 
· This prevents wealthy opponent from retaining every expert in the field, also must help compensate the opposing party’s time in getting the information
· Rule 26(b)(4)(C) – Party seeking discovery must pay the expert a reasonable fee AND pay the other party a portion of the fees and expenses incurred in obtaining facts and opinions from the experts ( unless manifest injustice would result
· Rule 26(b)(5) – Party may obtain discovery by one or more of the following methods
· Oral or written depositions
· Written interrogatories
· Requests to produce documents, tangible things, permission to enter land
· Physical and mental examinations

· Requests for admission

· Court may compel deposition of other side’s expert who is not meant to testify IF there are only so many experts in that field in the world and the opponent has retained them all
Hickman v. Taylor 
Facts:  The Δ wouldn’t turn over any written statements from the witnesses of tug boat sinking and any oral statements from the witnesses that the attorney wrote down.

Holding:  The opposing party may not demand files that are the mental impressions of an attorney such as oral or written statements.  There is nothing preventing Hickman from getting these documents on his own either now or to have attended the public hearing following the tug boat sinking.  Burden is on the person requesting the material to show adequate reasons/good cause.  The court says they are work product.  

Policy:  Now Hickman could do a document request to get the info (Rule 34 combined w/a Rule 45 subpoena) – won’t allow the attorney’s mental impressions or everything that was heard, but what was written down (redaction).  Best way would have been have to depose so that notice would have been given.  Attorney also could have been deposed.

· Not about attorney-client privilege, but about lawyers and witnesses

Standard of Rule 26(b)(3):

1. Must be in anticipation of litigation or for the preparation of trial to be considered WP

2. Substantial need and undue hardship 

a. Ultimately hardship refers to the inability to obtain similar information elsewhere (difficulty in getting evidence).

· In Hickman they could have deposed the witnesses and gotten similar information.  Would have been different if they were hostile, dead, or had moved away.

b. Need goes to the importance the information is to your case (Π in Hickman said it just wanted to cover its bases).
3. Attorney impressions 

a. (oral statements of attorneys – codifies Hickman)

Note:  Category #2 = written witness statements.  Category #3 = oral depositions transcribed by the attorney.

· Category #2 = may be discoverable because the witness wrote it

· Category #3 = probably never discoverable because this reflects attorney’s assessment of witness (i.e. use of adverbs, descriptions).  How the attorney remembers/his impressions – most likely contains work product.  Lawyer’s statements could be used to impeach witness (ex. makes note doubting veracity and Π deposes attorney and confronts on this).
Hypo (hospital):  Material prepared in the ordinary course of business is not subject to WP, but if so likely for litigation, such as if someone always gets sued, then it might be in anticipation of litigation.  This hypo is somewhere in between the two.

Handout #1:  see notes

Upjohn Co. v. United States 

Facts: The attorneys prepared a letter containing a questionnaire and sent it to all managers seeking detailed information concerning the payments who filled them out.  Π declined to turn over the questionnaires to the government saying the attorney-client privilege protected them and that they were the work product of attorneys prepared in anticipation of litigation.

Holding: Lower level employees can be protected by the privilege as well.  Corporations do not act on their own, but through their people so privilege must be afforded to every employee as a representative of the entire corporation.  No exception to AC privilege here because there is no showing of undue burden.  IRS could depose the manages.

Note:  confirms that Hickman part II, core work product (mental impressions of the attorney), will never be discoverable.  But, there may be times when it is discoverable.  

· This is attorney-client privilege in a corporate setting

Rule that underlie Upjohn analysis for witnesses:

1. the communication must be one that wouldn’t have been made but for contemplation of legal services

2. the content must relate to the legal services being rendered

3. the information-giver must be an employee, agent, or independent contractor with relationship to corporation and it’s involvement in the transaction that is the subject of legal services

4. the communication must be made in confidence

5. the privilege may be asserted by the corporation or by the information giver.

Perry v. W.S. Darley & Co. - WI

Facts:  ( seeks damages when a fire truck struck him as he attempted to activate a pump manufactured and installed by the Δ.  The Δ wanted disclosure of the names of experts who had inspected the truck shortly after the accident.  

(:  refused saying the information was privileged communication and work product because the experts are not going to testify at trial

Δ: says the experts are potential witnesses and the information is discoverable under 26(b)(1).

Holding: The facts or opinions of experts that are not going to be witnesses at trial are discoverable only upon a showing of exceptional circumstances (now shown here).  Can’t even obtain the names of the experts because a witness’ theories may be so well-known that even just learning the person’s name would give away part of the trial/L strategy.

Policy:
· Reasons to have witnesses that won’t be called at trial (expensive to do this):

· Shopping around for your best witness.

· Get an expert to explain the subject matter to you if you’re unfamiliar.

· Want to know what the damning expert testimony is to show the weaknesses of your case 

· So that the other party cannot retain the witness to testify at trial. 

· Witness has good info, but might be offensive in manner, etc. to the jury.

· Exceptions = only one expert in field, no way to access info elsewhere

Krisa v. Equitable Life Assurance Society – PA District Court case

Holding:  Draft reports of experts who will testify in this suit are discoverable.  Disclosure of preliminary reports will ensure that Π will not be deprived of valuable information, but true work product documents can still remain hidden. Here, disclosure does not violate attorney WP privilege because it does not show an attorney’s mental impressions.  

Policy:  

· Want parties to have equal access to info so that the case can be decided on the merits.

· Rule 26(b)(3) not just limited to attorneys, it is anything that is prepared in anticipation of L so it may cover experts

· WP protection is not destroyed when he shares privileged information with his witness (Here, communications between the witness and the attorney would be privileged because it shows his mental impressions

THE DUTY TO COOPERATE 

The discovery conference and the signature requirement help prevent abuses in the discovery process.

· Rule 26(f) – Pre-trial conference to plan for discovery
· As soon as practicable and at least 21 days before scheduling conference is held, parties must confer  in person to 
· Consider the nature and basis of their claims and defenses

· Consider possibility for prompt settlement or resolution of case
· Make or arrange for the disclosures required by Rule 26(a)
· Develop a proposed discovery plan including
· Changes to be made to timing, form, or requirements of disclosures under Rule 26(a)
· When disclosures under Rule 26(a)(1) will be made
· Subjects on which discovery may be needed
· When discovery will be completed
· Whether discovery should be conducted in phases or be limited to or focused upon particular issues
· What changes should be made in discovery limitations under these rules or local rules
· Any other orders that should be entered by the court under 26(c)
· All parties are jointly responsible for arranging conference, attempting in good faith to agree on proposed discovery plan and submitting to the court within 14 days after the conference a written report
· No discovery until meeting: no formal discovery can be undertaken until the parties have met and discussed the plan.  The moratorium can be removed with agreement or court order.

· Rule 26(g) – Signatures
· Every disclosure, discovery request, response or objection must be signed by an attorney or an unrepresented party 
· Signature constitutes certification that to the best of the signer’s knowledge, information, and belief formed after a reasonable inquiry, 
· Disclosure is complete and correct as of the time it is made 
· OR request, response or objection is consistent with the rules and warranted by existing law or a good faith argument for the extension, modification or reversal of existing law; not interposed for any improper purpose, and not unreasonable or unduly burdensome, expensive
· If not signed, it is stricken unless it is signed promptly after the omission is called to the attention of that party 
· If certification is made in violation of the rule, the court upon motion or upon its own initiative shall impose an appropriate sanction on offending party, which may include an order to pay the amount of the reasonable expenses incurred because of the violation including a reasonable attorney’s fee
· The discovery conference and the signature requirement help prevent abuses in the discovery process
Rule 37  - Failure to make or cooperate in discovery (sanctions related to discovery) 
· Rule 37(a)(1) – Motion to compel shall be made in the action in which the action is pending
· Rule 37(a)(2)(A) – If a party fails to make a Rule 26(a)(1) disclosure, any other party may move to compel disclosure and sanctions
· Rule 37(a)(2)(B) – Discovering may file a motion to compel if
· Deponent doesn’t answer a question
· A company doesn’t make a designation under Rule 30(b)(6) or 31(a)
· An interrogatory isn’t answered under Rule 33
· Party fails to respond to a request for inspection under Rule 34
· Rule 37(a)(3) – An evasive or incomplete disclosure, answer, or response is treated as a failure to disclose, answer, or respond
· Rule 37(a)(4) – Motion to compel
· If granted (or party complies after motion is filed) ( Court may require the party &/or their attorney to pay the other party’s reasonable expenses in making the motion unless the movant did not act in good faith
· If denied ( Court may enter any protective order authorized by Rule 26(c) and require the moving party, their attorney or the deponent to pay reasonable expenses
· If granted in part & denied in part ( Court may enter a protective order authorized by Rule 26(c) and may apportion reasonable fees
· Rule 37(b)(1) – If a deponent will not answer a question after being directed to do so by the court, he may be held in contempt

· Rule 37(b)(2) – If a person designated under Rule 30(b)(6) or Rule 31(a) fails to obey an order for a motion to compel 

· ( Court may make fair and just orders including:

· Matter regarding which the order was made or any other designated facts are taken to be established in favor of the party making the motion to compel

· An order refusing to allow the naughty party to support or oppose certain claims or defenses, or prohibiting that party from introducing designated matters in evidence

· An order striking all or parts of pleadings, staying proceedings until the order is obeyed, dismissing all or part of the action, or rendering a default judgment against the naughty party

· An order treating the failure to obey as contempt of court except the order for mental/physical examination

· If the party refuses to produce another for examination under Rule 35(a), sanctions (A), (B), or (C) unless the party shows they were unable to produce the party for examination

· Instead of or in addition to, the court can require the naughty party, their attorney, or both to pay the reasonable expenses unless the failure was justified
· Rule 37(c)(1) – Party that fails to disclose information as required by Rules 26(a) or 26(e)(1) or amend is not permitted to use at trial any evidence or any witness not so disclosed + other appropriate sanctions including expenses or sanctions set forth in Rule 37(b)(2)(A)-(C) or inform the jury of the failure

· Rule 37(c)(2) – If a party won’t admit the truth as requested in Rule 36, and the other party proves the genuineness or truth, the court will order reasonable expenses unless 

· Request was objected to under Rule 36(a)

· Admission was of no substantial importance

· Naughty party had reasonable ground to believe that the naughty party would prevail on the matter
· Some other good reason for the failure to admit

· Rule 37(d) – If a party, or someone designated under Rule 30(b)(6) or Rule 31(a), fails to 

· Appear to take the deposition after being served with proper notice

· Serve answers to interrogatories served under Rule 33

· Serve a written response to a request for inspection made under Rule 34

· Court can impose sanctions of Rule 37(b)(2)(A)-(C) OR

· Require that the party &/or their attorney pay reasonable expenses unless the court finds that the failure was substantially justified.

· The failure to act may not be excused because discovery sought is objectionable unless naughty party has pending motion for protective order
· Rule 37(g) – If a party will not participate in a discovery plan under Rule 26(f) in good faith the court may require that the party &/or his attorney pay the reasonable expenses caused by their naughty behavior
· STEPS FOR RULE 37

· Parties meet to discuss why/if Δ (for example) has not complied and when/will/can they

· If still no compliance ( move to compel discovery

· If impossible to comply? E.g. documents/people no longer exist

· Courts always have inherent power (although not in rules) to create sanctions for misconduct, i.e. destruction of documents

· Court will order them to comply

· If still no compliance ( Move for sanctions OR court can impose on its own

· Δ is sanctioned

Motion to Require Response: a court order requiring a response may be directed toward any party or witness who fails to answer a question at a deposition or interrogatories, or who fails to admit or deny a request to admit, or who fails to produce items on proper notice 

▪ The motion must include certification that the movant has in good faith conferred or attempted to confer with the party failing to make the discovery to secure the material without court action.

▪ A party that is unreasonable in demanding or refusing discovery can be order to pay expenses of the motion including attorney’s fees.

▪ motions for sanction must be filed in court where the action was filed or where the witness is located (if not within jurisdiction).
Motion to Have Matters Admitted:  a party who fails to respond to a request (to admit) admits the facts involved.


▪ courts are reluctant to hold a party to a vital admission and will grant relief

▪ requesting party may move for a response or for a determination that facts are admitted

Sanctions for failure to comply with court order or subpoena: a subpoena or court order may be given initially as required by certain rules, or may be the result of a failure to comply with a discovery request.


▪ A willful violation is subject to serious sanctions

▪ Violations a subpoena or court order can lead to contempt, fines, or jail time (cannot be jailed for refusing to submit to physical or mental exams).

▪ A party who refuses to obey a court order can be forced to give up all or part of her case or may be prevented from introducing or refuting certain evidence (wide discretion in sanctions).

▪ Defaulting party may have to pay expenses incurring in sanctions and attorney’s fees.

Immediate sanctions for depositions or interrogatories

▪ immediate penalties for willfully failing to show are striking all or part of the complaint or defense, entering a default judgment, or limiting evidence admissible at trial.  

▪ direct sanctions are rarely assessed (reluctance to find willfulness).

▪ the court may also award expenses incurred in sanctions and attorney’s fees

▪ A party cannot fail to show because they find the discovery objectionable unless there is a pending motion under 26(c).
Special sanctions for falsely denying request to admit

▪ provides that a party requesting admissions may collect from the responding party any reasonable expenses incurred in proving the matter if the responding party serves a denial of the matters in the admission and at trial the matter is proved (perjury).
Sanctions for failure to perform automatic disclosures

▪ Sanctions for failure to comply with Rule 26(a) are prohibition from presenting such information at trial (we rely on ethical obligations to prove that you have complied with the rule)

Cine Theatre v. Allied Artists Pictures 

Facts:  Allied served Cine with a set of interrogatories on damages and type/size of theatre, but Cine deferred upon their approval until it could retain an expert on the issue of damages (waited 4 months to do so).  Repeatedly Cine didn’t respond on time (even when ordered to do so) and gave inadequate responses if any.  Circuit judge reinstates magistrate found that Cine’s non-compliance was willful and precluded them from introducing evidence related to damages (effectively dismissing the case). 

Holding:  Harsher sanctions okay where counsel’s failures go well beyond ordinary negligence, but no finding of willfulness, bad faith (this was gross incompetence/N and the full range of sanctions may be issued)

 Policy:  

· Recurring tension in discovery:  Balance the nature of the adversarial system where a lawyer must zealously represent his client’s interest, and the need for the other party to have equal access to information so that cases are decided on their merits.  If too zealous, Rule 37 sanctions may apply.

· Courts generally do not want to put the sins of the lawyer onto the client (due process), but sometimes no other remedy seems to fit the situation.  The client can then sue the lawyer for malpractice.  Chose counsel at its own peril.

Hypo = Enron as Δ against shareholders.  Sent documents for the discovery requests, but destroyed others that they knew would be relevant in anticipation of L.  What should Πs do?

· In order to find out what the destroyed documents said, can depose the officers to find out.  Good case to overcome work-product exception and allow attorney deposition as well.

· Even if you moved for sanctions under Rule 37, because the requested documents are destroyed the court compel discovery because it’s impossible to comply since the documents have been destroyed.  Strong arguments for Enron:

· Rule 34(a) only requires you to turn over things in your possession or control – clearly not in their possession or control so no sanction

· These would not have been a mandatory initial disclosure under Rule 26(a) – those are just documents that help your side

· Rule 37 only enforce compliance – Enron cannot comply

· The rules do not seem to pride a remedy to this flagrant attempt to obstruct justice (must sanction/punish/deter in the criminal justice system)

· Court probably has an inherent power to sanction but most likely would be dealt with criminally

· Monetary sanctions here, though, would probably not compensate the Π as much as if they had been able to prove their case
· Courts deem admitted matters not turned over – here though we don’t know what the documents said to deem them admitted

· Closing thoughts on Discovery

· Concept of discovery is difficult to oppose.

· It acts as an equalizer to information-disadvantaged litigants.  

· Lots of overuse/misuse of discovery by both Πs & Δs 

· Π fishing for settlement

· Δ trying to outlast Π’s money (harassment from large corporation)

· Δ’s use discovery more even though Π’s need it more

· 50% cases in Federal court = NO discovery

· Most cases have > 10 discovery events

· 10%, or less, cases have big discovery ( big, expensive cases (90% appropriate)

· Rules must apply to everything ( hard to deal with the reality of discovery
· Can result in satellite L – a lot of time/$
ERIE DOCTRINE: Ascertaining the Applicable Law

Federal system creates problem in diversity cases because of the varied citizenship.  Should state or federal law apply in the case?
28 USC § 1652 – State Laws as Rules of Decision 

(formerly section 34 of Judiciary Act: Rules of Decisions Act)

▪ The laws of the several states, except where the Constitution or treaties of the US or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the US, in cases where they apply.

▪ Did “laws of the several states” apply only to statutory and constitutional provisions or did it also apply to common law of the states as decided in their courts?

Rules of Decision Act = The substantive laws of the states will apply in federal court except where the Constitution or treaties of the US or Acts of Congress otherwise require or provide

“Law of the Several States” according to Swift:
▪ The R of D Act applies narrowly only to state constitutional and statutory provisions, but not to CL (commanded federal courts to follow only the codified law of the state).

· common law decisions: just evidence of a process trying to find the law

· federal courts can get to the answer just as easily as state courts

· strange decision (law means statute and interpretation, but not CL decision?)

▪ Swift permits the federal courts to use federal common law in diversity cases when there was not an applicable state statute (but, again, state common law now allowed in federal court)

▪ Purpose of Swift:
(1) uniformity: following federal CL would establish uniformity among federal courts

· fairness: prevent forum manipulation because all federal law would be decided the same way and that states follow suit upon realizing that it was good law

(2) policy: all state courts would start to follow the federal model and establish a single body of substantive law that would be the ultimate truth

(3) stabilize economic policy – promote checking system/endorsements (especially important as IC was increasing at this time)

(4) jurisprudence/theory – thoughtful jurists can find the answer (there are right answers)
“Laws of the Several States” according to ERIE:  

▪ The R of D Act applies to state common law as well as constitutional and statutory provisions.  Absent an explicit governing federal law, a federal court must follow state common law decisions as well as state statutes and constitutional decisions.  

Reasons for Erie decision in regards to Swift:

▪ based on subsequent research, Erie decided that the Swift court interpreted R & D act wrong
· the purpose was to make certain that, in all matters except where federal law is controlling, the federal courts would apply the rules of the state, unwritten as well as written (statutory and common law).  

▪ Swift was a failure in establishing uniformity of the law at the state or federal level.  

▪ Swift also encouraged forum shopping: discrimination against citizens by non-citizens

· non-citizen could move the case around  between federal and state courts to get the best result because they could choose which law they wanted to apply, whereas only citizens did not have that choice (not even removal).   This results in discrimination against citizens.  If citizens were from same state, no choices of forum (because no diversity to get into federal court).  The Removal Statute:  if you’re sued in the federal court in the  state where you live or are incorporated you cannot remove to state court (theory was that you do not need protection as a noncitizen).

· Erie controlled forum shopping: Δ could not choose between federal and state court for best laws because the law applied was now the same.

▪ Swift’s interpretation of rule was unconstitutional (violation of 10th: rights reserved to states and violation of equal protection)


· Congress has no constitutional power to create a law where courts can depart from law of forum state to create general common law.  

· federal judges should not make up laws in the province of the states

Outcome determinative test

▪ state law in Guaranty: the federal court must bar a state action that is barred by the state statute of limitations because it would affect the outcome of the litigation.

· a statute of limitations is substantive if it affects the outcome of the litigation (( could not sue at all in state court, but could sue in federal court)

▪ federal law in Ragan: in a conflict between state and federal tolling of statute of limitations, the state rule won because the federal rule didn’t speak to that specific event.


· since the state rule was substantive, it took precedence over a federal rule that was applicable


· Woods:  if barred in state court, barred in federal court too

Policies of outcome determinative test:


(1): uniform application of substantive law within a state


(2): non-citizen ( should not be able to forum shop between federal and state courts

(3): unjust to permit the result in a lawsuit to vary merely because the parties come from different states and can adjudicate in federal court (as opposed to parties from same state who can only go to  state court)

Criticisms: difficult to apply because it requires some prediction of what the result may be in a state court (federal law predicting what state law is).  ▪ And, might any procedural rule affect the outcome of a case?  Outcome test has no stopping point.

▪ Federal courts are becoming carbon copies of state courts.  

▪ A relation back rule may be substantive under Erie because it can impose a limit on a claim, but in York we would look at the outcome of what the relation-back would do.  

Balancing Approach

Retreat from Outcome Determinative in Byrd (balancing test):  although the state law of having a judge decide may affect the outcome, the federal policy favoring juries is very strong and overrides the state policy.  

· state decisions that are procedural (although they may affect substantive rights) are not necessarily controlling even if they are outcome-determinative 

· must balance the state and federal interests 

Erie, York and Byrd each have their own sphere of influence


▪ Erie: dealt clearly with substantive law (defined claim of Mr. Tompkins)


▪ York:  outcome determinative test pushes state law towards substantive (defined right)


▪ Byrd:  balancing interests pushes state law towards procedural (means of enforcing right)

28 USC § 2072 – Rules Enabling Act (1934)

This act gives the Supreme Court power to lay down only procedural, not substantive rules.

(a):  The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district court and courts of appeals

(b):  Such rules shall not abridge, enlarge, or modify any substantive right.  All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect

(c):  Such rules may define when a ruling of a district court is final for the purposes of appeal under section 1291 of this title.

Rules Enabling Act = Supreme Court has powers to create federal procedure
Erie deals with substantive laws, not procedural laws.  

· Concurrence: no doubt there is federal power over procedure.

What makes a rule procedural or substantive?


(1): definition of the claim is substantive, it’s asserting legal rights


(2): if it goes to merits of claim or regulates out of courtroom conduct: substantive


(3): if it governs what we do in court, regulates in courtroom conduct: procedural

Sometimes the state substantive law is just common law, not codified, but that means the same thing for the analysis.  If a state rule is substantive, it applies in a diversity suit.
Hanna’s effect on Erie:  Erie is unimpaired as to substantive state rules.  Also, state procedural regulations are still used when they affect the outcome and don’t conflict with any specific federal rule (no rule on point) like in Byrd.

▪ Takes the FRCP out of the scope of the Erie analysis.  

▪ Hanna did not overrule Ragan, but distinguished it.  In Hanna, the federal rules that had been previously discussed were just not broad enough.  

▪ Outcome determination can no longer be looked at without looking at the twin aims of Erie

▪ any FRCP is presumptively valid because they must first pass through federal judges, attorneys and even Congressional veto.

▪ only disregard state procedural law and use FRCP if there is a conflict between them.

▪ federal statute that conflicts with state policy or statute

ERIE DOCTRINE ANALYSIS

Vertical questions – whether or not to apply federal or state CL on cases in federal court.

Swift v. Tyson (1842) 

* for nearly 100 years, Swift provided the basic interpretation of the Rules of Decisions Act.

Facts:  Some Maine land speculators sold land that they did not own to some New Yorkers.  Tyson (NY) gave the speculators promissory notes instead of money.  Tyson accepted a bill of exchange in return for a six-month postponement in his payments.  One speculator gave Tyson’s note to Swift, a Maine banker, to satisfy a preexisting debt.  Tyson refused to pay when Swift sought payment saying he had been induced to accept by the speculator’s fraud.  Swift sued Tyson based on diversity in federal court.  The issue was what law would apply: NY contract law (Tyson wins) or some developing English law on negotiable interests (Swift wins).  NY contract law (state CL) allows for fraud tainting the transaction to be a defense.  This is a suit between innocent parties.  

Issue: Whether NY law applied depends on what “laws of the several states” meant: do federal courts follow state statutes and state court (judge-made) decisions or do they only follow statutory law?  The NY rule was judge-made (CL).  

Holding:  The court used a narrow interpretation of the word “law” (something that the legislature passes, common law is just evidence of what the law is so would not apply).  Swift wins (brought in federal court in NY based on J). 

Defects of Swift:  

· Misinterpretation – Justice Story interpreted the rule incorrectly

· Forum Shopping – manipulate the system (Taxi case) and discrimination (against citizens)

· Constitutional Concerns – discrimination (choose between 2 bodies of law only for some litigants – equal protection clause concern); power (Congress lacks the power to pass substantive laws on areas of state law concern)

· Policy – didn’t have intended effects of uniformity 

· Theory – law is what lawmakers say it is (no positivism/normative law out there)

Black & White Taxi v. Brown & Yellow Taxi
Facts:  ∆ was owned by Kentucky citizens.  ∆ also owned the RR and wanted exclusive privilege of using only their taxis at the RR station.  ∆ reincorporates under TN law to be able to execute the K w/the RR company (the K then could not be found void under KY CL – sue in federal court for diversity to get the better federal rule).  Π = comeptitor.
Policy:  An example of the abuse that Erie tries to correct.

Erie Co. v. Tompkins (1938)
Facts: Tompkins’ arm was severed when a passing train hit him as he was walking along a well-trodden path that paralleled the Erie railroad tracks.   Under PA law, Tompkins was a trespasser (only owed a duty to avoid wanton negligence).  In most states, however, the rule was that railroads owed a duty of care to a traveler on a parallel footpath.  Tompkins tried to avoid PA law by suing the NY-based RR in federal court knowing that, according to Swift, the federal courts can apply “general law” or majority law when there is no local statute.  The district court applied general law absent NY state statutory law on the issue and awarded Tompkins 30,000 in damages.  The Court of Appeals affirmed.  Supreme Court reverses:

Holding: Erie wins.  The court held that absent an explicit federal law, the federal courts must follow state common law as well as state statutes.

· The law to be applied is the law of the state (whether or not it’s by court or legislature is not a matter of federal concern).  The US recognizes the autonomy and independence of the states and should not intervene.

· There is no federal general common law: this leaves to the judge the discretion of picking the doctrine it thinks is the general law  

Policy:

· Erie only applied to state substantive law not procedural law (would remain federal, not adopt the state rule)

· Erie has vertical uniformity between federal and state courts.  Swift had horizontal uniformity (federal uniformiy).

Guaranty Trust Co. v. York  Outcome Determinative Test

Facts:  An equity case.  York claimed that the trustee of a bond he held dealt directly with a company that issued the bond.  Says the trustee breached its duty to make sure the bonds remain valuable.  

Issue: Does Erie rule apply in an equity suit?  Is the statute of limitations substantive or procedural?

Holding:  Creates the outcome-determinative test.

▪ Yes, Erie applies in equity although federal courts are not bound to provide a remedy available in state court (can’t award any relief that would be barred in state court)

▪ Since the statue of limitations affects the outcome of the case, it is substantive enough for adjudication here.  However, the court says in apparent contradiction that in diversity cases, following Erie, the outcome in federal court should not differ materially from the result that would have ensued had the case been tried in the state forum.  So, sometimes procedural-type rules will also affect the outcome and go against the policy of Erie to prevent forum shopping.  Expands Erie.

Policy:  Federal courts serve as protection against local bias not as an alternative body of law.

	Substantive Law 
	Procedural Law

	· Merits

· Defining/defending the  right

· Policy – “fairness”

· Governs conduct outside courtroom

· More important to outcome
	· Ancillary

· Enforcement the right (the how but not the law)

· Convenience – uniformity and efficiency
· Logistics
· Governs conduct inside courtroom


Notes:

· Any procedural law where noncompliance results in dismissal begins to look substantive.  Argue both sides of that.

· If there is a high standard of proof, it requires a lot of conduct (evidence) outside the courtroom which, again, shifts from looking procedural to s substantive inside.

· Substantive means importance even if it seems procedural – affecting the outcome of the case if not applied.  Even if the conduct seems procedural, if it affects the outcome of the case, it will be considered substantive.  Outcome determinative test.

· Does the statute create the right or is it of mere remedial character?

Ragan v. Merchants Transfer Federal Rule on Point
Federal law says that when complaint is filed the statute of limitations tolls.  Kansas law says when the complaint is served the statute of limitations tolls.  The Supreme Court says that the federal rule was not intended to govern tolling of statute of limitations and that the state law should determine that in diversity cases when the statute is tolled because it affects the outcome.

· Under York, since no federal rule on point (i.e. Rule 3 does not really govern the tolling of statute of limitations) and the state rule would bar the claim (i.e. effect the outcome), state rule rules and case is dismissed.

Byrd v. Blue Ridge Rural Electric Cooperative Balancing test
Facts:  Byrd is the employee of a contractor who contracted with Blue Ridge to build some power lines.  Byrd was injured on the job.  In SC, the judge decides who is a statutory employee for immunity purposes.  The federal trial court submitted to the jury an issue that would have been decided by the judge had the case been tried in state court.  

Holding:  The Supreme Court upheld the lower court decision when it compared the state and federal policies and whether the federal policies favoring jury trial were sufficient to overcome the state’s desire for uniformity. The court said that a state law could not disrupt or alter the essential character of function of a federal court.  The jury is essential to federal court decisions (7th amendment right to a jury) and there is strong policy in favor of using them.  There is no good reason for S. Carolina to use judge decisions (except it was practical).  The Court also looked to see if the rule would affect the outcome: says maybe yes (because juries favor plaintiffs – more workers on juries than judges; though may affect the outcome it’s really just more damages).

Notes:  This case is different from York and others because, for example, the statute of limitations could clearly affect the outcome, where here there is no certainty that the outcome will be different.  Not outcome determinative either.

· Seems procedural because inside the courtroom (just tells who makes the decision once in court) – Erie alone then would not require mandating the state rule.

· Bottom line, in federal courts the right to a jury trial is preserved and so it will apply here.

Hanna v. Plumer  “Arguably Procedural”
Facts:  Ms. Hanna sued the executor of Mrs. Osgood’s estate, Plumer.  Hanna is suing for damages for negligence.  Service was made by leaving copies of summons and complaint with Plumer’s wife at his residence.  This complied with FRCP.   There was a confrontation between FRCP 4(e)(2) and a Mass service of process statute requiring in-hand delivery for executors.  

· policy behind Mass rule: executor may not have notice of an imminent suit and would want an accurate and speedy settling of the estate without the fear that there may be an unsettled claim somewhere.  Also executor may not know all claims the estate they represent – not personal

Holding:  The federal, not state, rule applies:  Rule 4(d)(1) neither exceeds the congressional mandate of the Rules Enabling Act nor transgresses constitutional bounds and therefore should be the standard to measure the adequacy of service.

▪ Outcome determinative: The Court realizes that the choice of rules is outcome determinative, but held that the outcome determinative test didn’t apply because there would be no difference in result as long as either the state or federal procedure was followed.  No one would choose federal court for this rule.  Since not OD, state rule does not have to apply. 

▪ Erie:  The court must also look at the twin interests of Erie (discourage forum shopping and avoid inequitable administration of the laws), not just the outcome.  As to the first, the difference in rules would not have influenced the choice of forum.  As to the second, there must be a substantial alteration in the enforcement of the state-created right before this consideration arises.  

▪ Federal interest in uniformity: strong interest in having uniform body of FRCP.  This interest is reflected in the REA, which is based on the Constitution’s express grant of power to Congress to create federal courts.  Therefore, the Constitutional problem alluded to in Erie is not present, so the Erie-York analysis need not be employed when the application of a federal rule is at issue.  

Test created = as long as FRCP is “arguably procedural” favor the FRCP so long as does not exceed Constitutional grant.

How to do this analysis:

· Prong #1 (Constitutional Test):  As long as the rule is “Arguably Procedural” (could be substantive or procedural) then it is good enough under the Constitution to apply the federal rule.  Congress had the power to tell the court to create the rules so long as they are arguably procedural.

· Still a substantive v. procedural analysis to then determine if arguably procedural.  When close to the line between substantive and procedural (statute of limitations, burden of proof) it is arguably procedural.  This is a generous rule.

· Prong #2 (R.E. Act Test):  The rule itself must still comply w/the Rules Enabling Act by not abridging, enlarging, or modifying.  Not much guidance on this.

· Hanna creates the Federal Rule on Point:  figure out which test to apply based on whether there is actually a written federal rule on point (if there is then Hanna and the R.E. Act applies) and if there is no rule on point then the rules of Erie/York/R.D. Act apply.

· Federal Rule on Point = R.E. Act/Hanna

· No Federal Rule on Point = R.D. Act/Erie/York

Policy:

· Instead of applying the Rules of Decision Act, the court says the standard instead should be the Rules Enabling Act.

· Eliminates outcome determinative test – any test eliminating our ability to have uniform procedural federal rules cannot be the right test because it would undermine the uniformity that Congress wanted.

· Distinguished Ragan because there is no FRCP directly on point in Regan

The Erie Doctrine: The Rules Enabling Act

· 28 U.S.C. § 2072(a) Rules Enabling Act – Supreme Court can prescribe general rules of practice and procedure and rules of evidence for cases in the federal court system.  Congress passed law saying SC should figure out apply federal rules of civil procedure.  
· 28 U.S.C. § 2072(b) – Rules canNOT abridge, enlarge or modify any substantive right.  All laws in conflict with such rules are pre-empted by the rules.  Cannot be substantive (only procedure)
· 28 U.S.C. § 2072(c) – Rules may define when a ruling of a district court is final for the purposes of appeal.
Four types of federal provisions that may conflict with state law

· Federal Constitutional Provision

· Constitutional provision ALWAYS WINS

· Federal Statute

· Federal statute wins if it is constitutional

· Hanna holds that if law is “arguably procedural” ( constitutional

· Federal Rule of Civil Procedure

· FRCP wins under Hanna if it is both constitutional, i.e. “arguably procedural” and valid under the REA, i.e. “does not “abridge, enlarge, or modify” a substantive right.

· Federal Judicial Practices

· Under Erie, federal judicial practices are invalid if they purport to establish rules of substantive rights (no constitutional authority for federal courts to ”make” this law)

· Under Hanna, if the practice relates to the conduct of the litigation, state rule applies if the difference between it and the federal practice will lead to forum shopping or inequitable administration of the laws ( modified “outcome determinative” test

Walker v. Armco Steel Corp (affirms Ragan decision) 

Facts:  ( is a carpenter who was injured by Δ’s product.  He filed his claim on 8/19/77, but did not serve process until 12/1/77.  According to Oklahoma state law, the action commences when the process is served or if filed in time, 60 days later.  So, he had to have served process by 10/22/77.  ( claims the Fed Rule 3 governs and he was within the statute of limitations and Δ contends that Oklahoma laws apply.  

Holding:  The court held that this case is identical to Ragan and was not overruled by Hanna, but distinguished: here there is no direct clash because the Federal Rule was not formed to toll a state statute of limitations (not sufficiently broad in face of direct conflict), it was meant to apply to the timing limitations of the other federal rules (13, 14) (construed narrowly). Therefore, state limitations provisions will continue to be applied in diversity cases for measuring state-created rights.  Hanna analysis does not apply because no direct collision of laws.  Walker also saying that the state rule seems substantive.   

Policy:  Here no federal rule on point according to Hanna so applied Rules of Decision Act (not REA).  Smith thinks Rules 3 is on point – disagrees then w/the court’s analysis.

Burlington Northern R. Co. v. Woods = STATE LAW: If Δ loses on appeal, damages are increased by 10%.  FEDERAL RULE OF APPELLATE PROCEDURE: No extra damages unless the appeal was truly frivolous.  Under Walker, FRAP is in conflict with state law, i.e. cannot exist “side-by-side” and “sufficiently broad” to control the same subject matter.  Under Hanna, FRAP (since agreed to by S.Ct. AND Congress) is both constitutional and valid under REA.  Therefore, federal rule applies.

Stewart Org v. Ricoh Corp 

Facts:  ( had a dealership agreement with Δ to market copier products.  The agreement contained a forum-selection clause providing that any dispute arising out of the contract could be brought only in a court located in Manhattan.  A dispute arose and the ( brought a complaint to the District Court of Alabama.  Δ moved to either transfer or dismiss the case for improper venue.  The District Court denied the motion and said that Alabama law controlled transfer motions and it looked unfavorably on forum selection clauses.  The Court of Appeals reversed.

Holding:  Affirmed.  Must look first to see if the federal statute is sufficiently broad to cover the point in dispute.  If so, must look to see if it is a valid exercise of Congress’ authority.  So, a district court in a diversity suit must apply a federal statute that controls the issue before the court and that represents a valid exercise of Congress’ constitutional powers.  Here, the statute § 1404 is sufficiently broad to cover the dispute because it authorizes the court to transfer based on a case-by-case consideration of fairness and convenience and considers the forum selection clause whereas Alabama law doesn’t.  Also, the constitutional authority of Congress in enacting § 1404 is not in question and this is a procedural rule (REA).  

Policy:
· This is the first case w/a federal statute not a federal rule on point

· When a federal statute on point:  

· Still ask if there a codified provision (i.e. statute or rule) on point?  

· #1 If it is a statute then you don’t have to see if it falls appropriately under the R.E. Act (reasoning is that Congress is making the rule, not the courts, and we know it has the authority to do).  See if it is broad enough.  Must be sufficiently broad to control and direct conflict.

· THEN you must see if the federal law and state law conflicts.  If no conflict between the two then they can both apply in tandem w-out any concerns or it means that the federal rule is not sufficiently broad to control and the state law must supplement it.  

· #2 Constitutional Test:  Determine if rule is substantive or procedural.  If arguably procedural then it’s okay.

Van Dusen v. Barrack = Court transferred venue under § 1404 from Pennsylvania to Massachusetts.  Court applied the spirit of Erie in holding that the law applied by the federal court that decides the case should be the same as that applied in the court of the state in which the action was filed.  Prevents forum shopping by adding forum-selection clause to contract.  Otherwise, § 1404 will appear to be substantive (Δ may win under MA law, but lose under PA law) and would fail the constitutionality test of Stewart.

BIG FAT ERIE FLOW CHART ( Also see picture chart

· Is there a codified Federal rule on point? 

· To determine this you ask whether the federal provision pointed to is sufficiently broad to govern the issue

· Relatedly, we ask if there is a direct conflict between the federal provision and the state provision (if it doesn’t then both can apply).  WALKER.

· IF YES ( Is the codified federal rule a FRCP?

· IF YES, i.e. federal rule = FRCP ( Hanna: 2 part test

· Is the FRCP consistent with the REA (does not “abridge, enlarge or modify any substantive right?”  To do this:

· Does the rule enforce rights rather modify or make them?) & Constitutional (“arguably procedural”)?  Burlington Northern.
· Is it constitutional?  To do this:

· I.e. Is it arguably procedural?  Hanna.
· IF YES to both ( Apply federal rule

· IF NO to any ( Apply state rule 

· Federal rules are hardly ever invalidated – already survived scrutiny with S.Ct. AND Congress
· IF NO, i.e. federal rule = statute ( Stewart: Is the statute constitutional (“arguably procedural?)

· IF YES ( Apply federal rule

· IF NO ( Apply state rule

· IF NO codified provision on point ( Threshold Erie Question: Is state rule substantive or procedural?

· IF SUBSTANTIVE ( Apply state rule – End of Inquiry

· IF PROCEDURAL – Apply federal law – End of Inquiry

· IF UNCLEAR WHETHER SUBSTANTIVE OR PROCEDURAL (arguably procedural) ( York & Hanna: Is the state rule “outcome determinative &/or will the difference in the rules lead to forum shopping or inequitable administration of the laws?

· IF YES (not outcome determinative) ( Apply state rule

· IF NO (not outcome determinative) ( Apply federal rule

· UNLESS ( Byrd: Is there a countervailing federal interest (e.g. jury?)?

· IF YES ( Apply federal rule

· This is an outlier case (judicial authority) – rarely invoked

NOTE: 

· If there is a codified federal rule, most likely that federal law will apply (unless not arguably procedural)

· The second track (no federal rule on point), argue both sides – think is it worth it to be in federal court just to get that rule (an expired statute of limitations is, a 2-inch margin rule probably will not).

Choice-of-laws

Problems arise when we must determine which state’s law to apply.  

▪ State conflict-of-law rules tell us which state’s law to apply 

▪ Erie: the court should ask itself which state’s law would be applied by the courts of the state where the federal court sits (conflict of law rules where the federal court sits must be applied)

Klaxon v. Stentor
· Federal courts must apply the conflicts-of-laws rules of the state in which the federal court sits

· Assume NY and Penn choice-of-law rules are different.  Doesn’t this promote forum shopping?

· Erie was concerned with intrastate decision-making (forum shopping between federal and state courts, not with interstate decision-making (forum shopping between federal courts).  

Policy:
· Still have vertical uniformity under this case which is part of Erie.  Here, choosing between two federal courts not between state and federal courts.

See Handout #4:

Mason v. American Emery Wheel Works  424 – see brief if tested on it

Facts:  Mason is suing because he was injured by an emery wheel made by AEWW.  The trial court applied the Mississippi law on tort liability that said that the manufacturer is not liable if there is no privity of contract.  The district court granted a motion to dismiss stating they were bound to the Mississippi law.  

Holding:  Court said that Mississippi should get in line with other courts with the overwhelming weight of authority.  The Ford case that the district court use has lost its force and in dicta of a Mississippi Supreme Court case, the court was leaning towards adopting the modern rule.  


PLEADINGS 

Adjudication Without a Completed Trial


A.  Attacks Based on the Pleadings



1.  Time Permitted for a Response

· Rule 12(a)(1) – Δ shall serve an answer:
· Within 20 days after being served with summons & complaint OR
· If service has been timely waived under Rule 4(d), within 60 days after the date when the request for waiver was sent, OR within 90 days after that date if the Δ was addressed outside any judicial district of the U.S.
· Rule 12(a)(2) – A party served with pleading stating a cross-claim against that party has 20 days after being served to answer.  Π shall serve a reply to a counterclaim in the answer within 20 days after service of the answer OR if a reply is ordered by the court, within 20 days after service of the order, unless the order specifies otherwise
· Rule 12(a)(3)(A) – U.S., agency, or office, employee of the U.S. sued in an official capacity shall serve an answer to the complaint or cross-claim, or reply to a counterclaim, within 60 days after U.S. attorney is served with the pleading
· Rule 12(a)(3)(B) – Officer, employee of U.S. sued in an individual capacity for acts/omissions occurring in connection with his official duties shall serve an answer to the complaint, cross-claim or reply to counterclaim, within 60 days after service on the officer or employee, or serve on the U.S. attorney, whichever is later

· Rule 12(4) – Unless different time fixed by court, service of a motion permitted under Rule 12 alters the periods of time as follows
· Court denies motion or postpones it until trial, responsive pleading shall be served within 10 days after notice of the court’s action
· Court grants a motion for more definite statement, responsive pleading shall be served within 10 days after the service of the more definite statement
2.  Motions to Dismiss 

· Rule 12(b) – Every defense, in law or fact, to a claim, counterclaim, cross-claim, or third-party claim, shall be asserted in the responsive pleading thereto, if one is required... except following defenses may be made by motion
· Responsive pleading = first filing (answer or motion)
· Rule 12(b)(1) – Lack of subject-matter jurisdiction
· Rule 12(b)(2) – Lack of personal jurisdiction
· Rule 12(b)(3) – Improper venue
· Rule 12(b)(4) – Insufficiency of process
· Rule 12(b)(5) – Insufficiency of service of process
· Rule 12(b)(6) – Failure to state a claim upon which relief can be granted (brought by ∆ only)
· Notes on 12(b)(6)
· Rule 8 only requires a skeleton of a complaint ( hard for 12(b)(6) to succeed
· Court must take all pleaded facts as true
· Conley v. Gibson = 12(b)(6) should not  be granted “unless it appears beyond doubt that the Π can prove no set of facts in support of his claim which would entitle him to relief.”  This standard makes 12(b)(6) motions to dismiss unlikely to be granted.  A Supreme Court standard. 
· 12(b)(6) ( converted into motion for summary judgment IF court looks to evidence outside of the pleadings, e.g. affidavits

· Can only do this if it appears beyond a doubt that ( cannot prove any facts

· The more information that is put on the complaint, the more likely it is to find some basis for a 12(b)(6) motion (plead out of court).  Short, plain statement all that is required.

· Examples when a legal defect is challengeable at the motion to dismiss stage:  Frivolous claim w/no legal relief/remedy available; an expired statute of limitations on the face of the complaint

· Rule 12(b)(7) – Failure to join a party under Rule 19 – indispensable parties

· Back to Rule 12(b)
· Motion making any of these defenses shall be made before pleading, if any further pleading is permitted

· No defense or objection is waived by being joined with one or more other defenses or objections in a responsive pleading or motion

· If no responsive pleading is required, the adverse party may assert at trial any defense in law or fact to that claim for relief

· If, on a 12(b)(6) motion, Δ attaches evidence outside pleadings, and court does not exclude it, motion treated as one for summary judgment and Rule 56 governs and all parties are given opportunity to proceed with discovery before summary judgment motion is heard

· Rule 12(h)(1) – If party fails to raise personal jurisdiction, improper venue, insufficiency of process, or insufficiency of  service of process, the defense is waived

· SMJ and motion to dismiss for failure to state a claim can be raised at any time
· Rule 12(h)(2) – Defense of failure to state a claim, defense of failure to join a party under Rule 19, and objection of failure to state a legal defense to a claim may be made in any pleading, by motion for judgment on the pleadings or at the trial

· Rule 12(h)(3) – Whenever it appears by motion or otherwise that the court lacks subject matter jurisdiction, the court shall dismiss the action

· Motions to dismiss are good for Δ:

· Easy

· Buys time

· Π has burden of preparing response

· Gets Δ more information about Π’s case 

Motion to Dismiss, Motion to Strike, and Motion for Judgment on Pleadings

▪ Pleadings can be challenged on the ground that they reveal some defect in procedure that should result in ending the action.

Three kinds:  Motion to dismiss for failure to state a claim [12(b)(6)], motion to strike an insufficient defense [12(f)] and some also allow the motion for a judgment on the pleadings – 12(c) - (raises same questions as motion to dismiss)

▪ each method asks the same question: has the party under attack adequately stated a claim or defense as required by the rules of pleading?

Only the pleading is considered:

▪ attack the formal sufficiency of the pleadings only (the court doesn’t look at truth of pleadings, but looks to see if claims were true would they be a sufficient claim or defense)

▪ If the ( pleads his case properly, a challenge of this type must fail, because for the purpose of these types of motions the claims of the ( are assumed to be true

▪ the court will consider the effect of the challenging party’s allegations since they may cure any defects

Become summary judgment:

▪ motions on the pleadings [12(b)(6) and 12(c)] can turn into summary judgment motions if matters outside of the pleadings (affidavits) are presented according to Rule 56.  NOTE:  Only turns to SJ for 12(b)(6) and not the other bases (PJ, SMJ, etc.)

American Nurses Association v. Illinois  546

Facts:  Class action for sex discrimination in state employment.  The complaint was 20 pages long with a one hundred-page appendix (comparable worth study).  

▪ sometimes not clear if a defect is a legal or factual defect (if factual dispute, motion to dismiss must be denied).  Attaching the comparable worth study almost pled the Πs out of court because no legal remedy for comparable worth – could have resulted in SJ.

Other Motions Attacking Pleadings

· Rule 12(e) – If a pleading is so vague that a party cannot respond, the party may move for a more definite statement

· Rule 12(f) (Motion to Strike for an Insufficient Defense) – Before responding to a pleading, or if no responsive pleading required, a party may move to strike within 20 days after the service of the pleading, or upon the court’s own initiative at any time, and the court may order stricken from any pleading any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.

· Brought by Π only – used when there is an affirmative defense
· Also a motion to strike for unnecessary matters in a pleading if they are defamatory or otherwise harmful, redundant or irrelevant (can be used on pleadings too).  

· Cannot strike material that is relevant to the claim; can strike material that is not necessary to the claim (Example:  “∆ is an ass who hit my car.”)

· Rule 12(g) – All of the defenses may be combined into a single motion.

Motion for judgment on the pleadings: Rule 12(c) 

· Rule 12(c) – Any party may move for judgment on the pleadings after pleadings are closed, but within such time so trial is not delayed.  If on a motion for judgment on the pleadings, Δ attaches evidence outside pleadings, and court does not exclude it, motion treated as one for summary judgment and Rule 56 governs and all parties are given opportunity to proceed with discovery before summary judgment motion is heard

· Just like a 12(b) in that the pleadings do not state a case 
· For ∆:  Better to raise motion for failure to state a claim: Rule 12(b)(6)

· For plaintiff, this motion can be useful.

· The Δ must answer on the merits.  If the Δ doesn’t answer an allegation, it is taken as established.  

· What if Δ doesn’t deny anything, but puts in his affirmative defense?  A judgment on the pleadings will suffice because the Δ has conceded that all the claims are true and the plaintiff will win.

JUDGMENT BASED ON EVIDENCE REVEALED IN DISCOVERY

Summary Judgment
▪ A means by which the court and the parties may use information outside of the pleadings in order to dispose of a case (or one or more of the issues in a case) about which there is no real factual dispute.  Designed to avoid unnecessary trial

▪ Question:  could a reasonable jury find that there is no genuine issue of as to any material fact so that the judge can rule as a matter of law? (similar to directed verdict)

· Rule 56(a) – Any party in position of a Π, may move with or without supporting affidavits, for a summary judgment in the party’s favor at any time after 20 days from commencement of the suit OR after service of a motion for summary judgment by the adverse party
· Either party can bring these motions (unlike a 12(b)(6)).
· Rule 56(b) – A party in the position of a Δ may, at any time, move with or without supporting affidavits for a summary judgment in the party’s favor
· Usually made after discovery (want the most evidence out there)

· Plaintiff:  can seek summary judgment (on all or part) any time after 20 days after the commencement of suit or after service of a motion for summary judgment from adverse party
· Defendant:  can seek summary judgment any time after service
· Rule 56(c) – 
· Motion shall be served at least 10 days before the hearing.  Opposing affidavits may be served before hearing.  
· Motion granted if all evidence presented show that THERE IS NO GENUINE ISSUE AS TO ANY MATERIAL FACT and that the moving party is entitled to judgment as a matter of law
· Really standard = Motion granted if NO REASONABLE JURY COULD FIND FOR THE NON-MOVING PARTY

· Partial summary judgment:  if it isn’t rendered for the whole case, the judge rule on certain claims deeming certain facts established and send the rest on to trial.

· Summary judgment may be rendered on the issue of liability alone even if there is genuine issue as to amount of damages (damages to be decided at trial).
· Rule 56(d) – If summary judgment leaves some issues for trial, court shall have a hearing to determine what material facts exist without substantial controversy and what material facts are actually and in good faith controverted.  
· Rule 56(e) – 
· Supporting and opposing affidavits (depositions and interrogatories too) shall be made on personal knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively that affiant is competent to testify to matters stated therein.   
· Certified copies of all papers referred to in affidavit should be attached.  
· Court may permit affidavits to be supplemented or opposed by depositions, interrogatory answers, or more affidavits
· Opposing party may not rest upon the mere allegations or denials in its pleading, but must by affidavits or as otherwise provided here, set forth specific facts showing that there is a genuine issue for trial ( if adverse party does not so respond, summary judgment shall be entered against adverse party
· Affidavits made in bad faith or solely for delay, the court can order reasonable expenses including attorney’s fees and can hold in contempt

· A court shouldn’t weigh the evidence, but there is more reason to doubt affidavit testimony than interrogatories or depositions (no cross questions)

· Generally, courts look only to admissible evidence, but they will consider it if it can become admissible (Celotex)

· Rule 56(f) – If opposing party cannot, for reasons stated, present affidavit facts essential to justify the opposition, court may refuse summary judgment motion or order a continuance until opposing party can get affidavits, take depositions, for full discovery, or any other order as is just
· Rule 56(g) – If court finds that affidavits were presented in bad faith or solely for the purpose of delay, court shall order naughty party to pay reasonable expenses which the filing of the affidavits caused the other party to incur, including attorney’s fees, plus naughty party may be in contempt

· Two prong test for summary judgment

· Genuine Dispute = real and not fabricated issue on which the jury could go either way

· Material Issue = an issue that actually effects the outcome of the case; a fact that could be dispositive

· Evidence usable to satisfy burdens

· Affidavits

· Deposition

· Interrogatory

· Courts should not and do not weigh evidence at summary judgment stage, but the source of the information and that source’s credibility are important

Summary Judgment - Rule 56: moving party has the burden of presenting information that shows there is no factual dispute
Formal standard of summary judgment – no genuine issue of material fact

▪ Traditional standard says nothing of burdens 

▪ material fact: matters to the outcome of the case (relevant to issue/?)

· Examples:  material:  if police officer was in the restaurant (Adickes); not material:  if Π stopped somewhere else in Italy (Cross); could be material but no genuine issue:  whether Mr. Cordner cared about his kids – all the documentation showed that even if he did love kids, he changed the forms (Lundeen)

▪ genuine issue: whether a reasonable jury could find in favor of either party (one on which reasonable minds/juries could differ – likely to affect outcome of case)

To show that you are entitled to SJ:

1. Burden of production – obligation of the moving party to come forward w/something (some piece or evidence, etc.) to prove its case

a. If does come forward w/ this, the burden of production shifts to other party to rebut the info

b. Moving party comes forward saying no genuine issue of material fact.  Burden shifts, and other party tries to show a fact in dispute.

i. Lundeen:  Cordner met burden; SJ granted.

ii. Cross:  Cross did not meet burden; burden never shifted so no SJ.

iii. Adickes:  Restaurant never met burden; burden never shifted so no SJ.

2. After meeting initial burden, then burden of persuasion (trial burden) – party must convince the factfinder that he is correct by the applicable standard (usually the Π, obviously a ∆ on a counterclaim)

Applicable standard (burden of persuasion):

Preponderance of evidence = more likely than not

Clear and convincing evidence = more likely than more likely than not

Beyond a reasonable doubt = very likely
Documentary Support Hierarchy (not the judge’s job to weight the credibility of the witnesses but they do emphasis on these written documents):
1. Deposition testimony – more effective/compelling because spontaneous and subject to cross examination 

2. Affidavits – no cross examination and written with an attorney.  They are shown though.

3. Unsworn statement – not subjected themselves to the perjury penalty of the court

Lundeen v. Cordner  - 8th Circuit case 914

Facts:  ( is the ex-wife of the deceased, J. Cordner.  The deceased’s wife is the Δ.  ( contends that the deceased intended to leave money to her kids as evidenced by their status as beneficiaries to the life insurance while the Δ contends that her husband wanted to change the beneficiary prior to his death to their new child.  ( sued trustee of money, who then interpleaded the insurance company.   The only issue in dispute was whether Cordner did everything in his power to change his will so as to justify changing the beneficiaries.  Δ moves for summary judgment and the trial court granted it.  2 claims on 1 amount of $.

Facts of L:  Δ introduced affidavits of a co-worker (Burks) of the deceased that said that he wanted to change his beneficiary status.  He had already changed his will.  The deceased apparently filled out the forms and sent them on.  There was also some affidavits that suggested that Δ was supposed to receive ¼ of the proceeds to his wife and the balance to the trust. The documents were misplaced and couldn’t be offered. ( offered only the original life insurance policy and said that she was entitled to a trial to cross-examine the witness.  It would have been difficult for ( to offer anything to rebut – she just wanted to make Burks’ character look shady.  She could have deposed the witness earlier but now was in Singapore and beyond jurisdiction.  

Holding:  The court held that there was no evidence to show that there is a dispute of fact or that a trial would produce any different additional evidence.  The witness was unbiased because there are no indications that he would be telling the truth, he has nothing to benefit here.  

Policy:

· Purpose of SJ = avoid useless trials, expenses, and inconvenience to court.  Rule 56 used in this case.  Would have resulted in a directed verdict at trial, so SJ justified here.

· Burks = unbiased, no financial/personal interest, competent, internally consistent, unequivocal

Cross v. U.S.  – 2nd circuit case 920

Facts:  Cross is a language professor and asked for a tax deduction of costs of his trip on the ground that it was educational, but the US claims it was a recreational trip.  ( moved for summary judgment because some other professors gave affidavits saying it was educational.  The US wanted to cross-examine them. Summary judgment granted at trial court in (’s favor.  The only evidence was Cross’ deposition and the government didn’t offer any evidence to refute (would have been easy for the government to cross-examine at Cross’s depo and they did not).  

Holding:  The Ct. of Appeals denies saying that summary judgment should have been granted because upon cross-examination there could be proof ascertained that it was a recreational trip.  The importance of having the credibility of a witness tested is of utmost importance.  Not good enough to cross-examine in a deposition.  Cross would have an obvious motivation to not tell the truth here (unlike Burks in the case above) so it gets remanded.

Policy:

· This case shows that SJ is available to Π and ∆ after discovering evidence that they should win.

· In Lundeen, the court denied the importance of cross-examination and granted SJ.  Here, it is the opposite.  There is great importance in having a witness examined and cross-examined in the presence of the court and a jury (still issues to be resolved – more info to be found out).

· Government has unlimited L expenses unlike private parties.  Also does not show any evidence that what is said but not true.  Still prevails because burden of proof to say that they are entitled to the deduction was on the Π.

· Reasoning:  

· Bias: 3rd party made affidavit whereas here Π made affidavit (Burks had no reason to lie – it was his job; Cross stands to gain)

· Corroboration:  documents in Lundeen, nothing here – no receipts/$ spent, just words

· Facts:  even if he intended this to be for education, he did not make this clear by classifying his expenses

· State of Mind:  don’t know Mr. Cross’ intent (vacation or education)

· [Burden]:  an issue in future cases, but not here.

· SJ especially inappropriate where inferences deal with questions of motive, intent, and subjective feelings and reasons.  Many of the facts were within the Π’s personal knowledge.

Addickes v. S.H. Kress  923

Facts:  Teacher took 6 black students into a restaurant.  The waitress refused to serve her because she was a white person in the company of blacks.  She was then arrested for vagrancy.  She alleged that the restaurant denied her civil rights and that there was a conspiracy between the restaurant and police officer to set up a vagrancy arrest.  She sued under a statute that requires her to show that the state (police) did something to stifle her rights.  Kress moved for summary judgment and supplied affidavits from the store and the police denying a conspiracy.  Her only evidence is her own depo stating that one of her students said that the police officer had been there when she arrived (hearsay) and an unsworn statement of an employee (given to her by Kress, protected by WP and maybe ACprivilege).  The district court and court of appeals upheld summary judgment because Addickes hadn’t shown that the cop being there inferred a conspiracy. 

▪ There is something funny about the facts, a sense that something is going on without concrete evidence

Holding:  The Court held that the presence of the policeman could have allowed a jury to infer that something further was going on. Kress had to show there was no genuine issue as to any material fact.  Kress should have shown that policeman wasn’t in the store in order to properly dispute the material facts (only tried to prove no conspiracy).  

· ▪ The burden is that the moving party (here the ∆) has the initial burden of denying an issue of fact and then, if they do so, the non-moving party must stray from pleading and offer additional evidence.  Addickes had no burden until Kress came up with evidence to dispute a genuine issue of material fact, and then Addickes must do more.  Kress can’t win unless he rebuts the charge fully, even though Addickes must show the conspiracy as trial.  Only if the moving party discharges the initial burden, then Addickes must come forward to show that there is a dispute.  

· Since Δ’s burden of production was not satisfied on this issue, it never shifted to Π.  Therefore, Π’s response of basically pointing to her allegations in the complaint, i.e. circumstantial evidence of cop in restaurant, unsworn waiters’ statement, her deposition that a student noticed cop was there.  Since burden never shifted, inadmissibility of unsworn statement and deposition do not matter.  Since there is an open question of fact, summary judgment is denied and case goes to trial.  

▪ Like in Cross, ( is trying to prove Δ had a particular state of mind and there is no good way of doing that without allowing jury to see them on the stand.    

Celotex Corp v. Catrett  925

Facts:  Ms. Catrett claims that her husband died as a result of exposure to asbestos from products manufactured by 15 corporations (not sure who it was).  The burden is on manufacturers to figure out who did it.  Celotex filed a summary judgment motion claiming that Ms. Catrett failed to produce evidence that any of their products was the proximate cause of the injuries and failed to identify a witness that could testify to her husband’s exposure.  Ms. Catrett then produced three documents that apparently demonstrated that there was a genuine issue of fact (transcript of deposition of her husband, letter from official of one of her husband’s former employees who would testify at trail, and a letter from an insurance company to her lawyer).  All documents seemed to establish that Celotex had exposed her husband to asbestos.  Celotex claimed that the documents were inadmissible hearsay and shouldn’t be considered.  Real dispute here is whether Celotex discharged its initial burden.

Holding: Remanded to see if SJ appropriate..  A summary judgment motion may be made in reliance solely on the pleadings, depositions, etc.  They can simply show, point out, the absence of evidence.  Must disprove an element of the (’s case by using the (’s evidence.  You have to “show” (prove) that the ( has nothing based on what they must prove at trial (here that hubby 1) died of asbestos and 2) that it was manufactured by the ∆).  

Policy:

· Rule 56(c)’s meaning = SJ proper after adequate time for discovery and upon motion against a party who fails to make a showing sufficient to establish the existence of an element essential to that party’s case and on which that party will bear the burden of proof at trial.

· Rule 56 = no SJ until all of the information has been obtained (no premature SJ).  Allows for full discovery.

· Court saying the ∆ can move for SJ on a negative (that the Π has no evidence) - ∆ must demonstrate what the Π must prove and walk the court through the discovery documents

· Roadmap of summary judgment based on burdens:

· Assume Π has burden of persuasion at trial

· If Π moves for summary judgment

· Π must satisfy initial burden of production (for the motion) by introducing evidence showing that the facts are not disputed (i.e. no genuine issue of material fact), see wife#2 in Lundeen
· The whole body of evidence could lead the jury to only one conclusion (you have to win)

· If Π satisfies the burden of production, it shifts to Δ

· Δ then must satisfy his burden of production by introducing evidence showing that there is a material issue of fact

· If factual issue exists, i.e. Δ meets his burden of production ( summary judgment denied

· If no factual issue exists, i.e. Δ fails to meet his burden of production ( summary judgment granted

· If Π does not satisfy his burden of production ( summary judgment denied without Δ having to do anything since burden never shifted

· Caveat:  ∆ must decide if Π’s evidence is strong.  Not responding because you don’t think the evidence is strong enough, and thus that the burden has not shifted, is incredibly risky (could lead to malpractice) because you lose if enough evidence was offered w-out countering it w/contradictory evidence.  Always respond.

· If Δ moves for summary judgment (remember, no trial burden of persuasion)

· Δ must satisfy burden of production (for the motion) by 1 of 2 ways

1.  Introducing evidence showing that there are no disputed facts (same as Π:  no material issue of fact) (see Kress)

2.  Point-out that Π has not entered any evidence showing that Π must win (again, no material issue of fact) (see Celotex)

· If Δ satisfies the burden of production by way of 1 or 2 above, shifts to Π 

· Π must satisfy his burden of production by introducing evidence showing there is a material issue of fact/dispute

· If factual issue exists, i.e. Π meets his burden of production ( summary judgment denied

· If no factual issue exists, i.e. Π fails to meet his burden of production ( summary judgment granted

· If Δ does not satisfy his burden of production ( summary judgment denied without Π having to do anything since burden never shifted

Anderson v. Liberty Lobby, Inc.  934

Facts:  ( and his organization originally filed a libel suit against Δ and his magazine for articles that were published portraying ( as a neo-Nazi racist.  ( claimed Δ acted with actual malice (heightened standard of clear and convincing evidence).  Δ filed for summary judgment.  

Holding:  The judge should not weigh facts, but determine whether there is a genuine issue of material fact.   If reasonable minds could differ then summary judgment shouldn’t be granted.  A scintilla of evidence is not enough to avoid SJ.  The judge should consider the quantum and quality of proof necessary for a judgment on malic.  The standard of proof should be taken into account in ruling on SJ motions to determine if a genuine issue actually exists.   Reverse and remand to apply correct standard.

Policy:

· Actual malice requires clear and convincing showing of evidence:  Must be 51% more likely than not (preponderance of the evidence – most civil cases).  Clear and convincing is more like 70-75%; beyond a reasonable doubt is more like 90-95%.

Dissent:  A judge should not assess what a fair-minded jury would decide (judge should serve as gate-keeper).  Looking at quantum and quality (compelling) of the evidence is weighing the evidence, which the judge should not do because it encroaches on the jury function.  If a ( sets forth the necessary evidence to make a prima facie case that should be enough regardless of the burden of proof he must meet.  Provides no guidelines for courts to apply in practice (contradictory – courts not supposed to weight the evidence but they must).

Pro SJ:

· If a party w/the burden will lose at trial, make them produce the evidence early to avoid a costly exercise (after all, could be an innocent ∆ having to spend $)

Negative SJ:  

· More likely to favor ∆s

· Judge has no business assessing credibility (although he must draw all reasonable inferences for the non-moving party this is sometimes hard – 1 quality witness v. 100 liars – jury could only believe the 1 witness, but the judge must take into account  the quantum of evidence as well)

TAKING THE CASE FROM THE JURY

Spectrum of dismissal:

12(b)(6) – motion to dismiss for failure to state a claim upon which relief can be granted (filed before the answer, only if there is NO set of facts that entitle relief – even assuming facts not even alleged, in other words this is not often granted).  Conley v. Gibson.  No real claim/case.

12(c) – motion for a judgment on a pleading (court can grant judgment after all the pleadings have been filed – very rare – example:  even if everything is true it is clear the statute of limitations has already run; offers some other excuse for why it cannot go forward).  Never gets to trial or jury.

56 – no genuine issue as to any material fact such that judgment as a matter of law could be granted – no reasonable jury could rule in favor of the non-moving party (facts must create a dispute on a substantive issue in order for the jury to be able to decide one way or the other)

50 (DV) – at some point in the proceedings ask for judgment to be entered for you because no reasonable jury could find for the other side (non-moving party)

50 (JNOV) – a renewed matter as to a judgment of law notwithstanding the verdict.  No reasonable jury could find for the other side (non-moving party) even though they already have.

59 – motion for a new trial

*Note that the same standard applies to 3 of these.  

Nonsuit:  Δ can move after an opening statement or when ( has rested


▪ saves Δ time and cost of presenting evidence in opposition


▪ not adjudication on the merits ((  may re-file later)


▪ most parties use the JML (see below)

1.  Constitutional Issues

· 7th Amendment = “... the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any court of the U.S., than according to the rules of the common law.”

· “Preserved” interpreted to mean as it was in 1791

· 1791 = Tools to take the case from the jury did exist, e.g. demurrer, new trial to undo jury verdict

· Originally, S.Ct. said j.n.o.v. is not constitutional under the 7th Amendment since no court of law can reexamine jury verdict – Slocum v. NY Life Insurance Co.
· LATER S.Ct. said a court may reserve its ruling on directed verdict motion (without considering jury decision) until verdict was returned ( legal fiction to permit j.n.o.v. – Baltimore & Carolina Line, Inc. v. Redman
Judgment as a Matter of Law: Directed Verdict and JNOV (same as SJ, just made at different time) – Rule 50 (see notes beginning page 113)

Final:  acts as an adjudication on the merits.  There are some cases where the weight of the evidence presented is so one-sided as to require one party to prevail as a matter of law.

· Rule 50(a) Judgment as a Matter of Law (Directed Verdict) 
· If during trial, a party has been fully heard on an issue and NO REASONABLE JURY COULD FIND FOR THAT PARTY ON THAT ISSUE, court may determine the issue against that party and grant motion for judgment as a matter of law
· Remember: Court cannot grant directed verdict or j.n.o.v. against a party who has not yet presented evidence on that particular issue
· Motions can be made at any time before submission to jury

· Notes on Directed Verdict

· Assume jury finds all facts, questions of credibility, and inferences in favor of non-moving party

· Moving party says assuming all facts against me ( other side still can’t win

· Rule 50(b) Renewed Motion for Judgment as a Matter of Law (J.N.O.V.)

· If court does not grant directed verdict at the close of all the evidence, court is considered to have tabled the motion until after jury returns verdict 

· The movant may renew its request for Judgment as a Matter of Law by filing a motion no later than 10 days after entry of judgment and may alternatively request a new trial or join a motion for a new trial under Rule 59

· In ruling on renewed motion, court may

· If verdict was returned

· Allow judgment to stand

· Order new trial OR

· Direct entry of judgment as a matter of law

· If no verdict was returned (the court room was adjourned... and when Lennon read a book on Marx a quartet practiced in the park)

· Order a new trial OR

· Direct entry of judgment as a matter of law

· Rule 50(c) – If renewed motion granted, court must also rule on motion for new trial by determining if it should be granted in the case the judgment is later vacated or reversed

· Why? Better for trial judge to decide on new trial while evidence is fresh in her mind than to wait until after appeal to decide

· If motion conditionally granted, i.e. new trial if judgment later vacated/reversed, order does not affect the finality of the judgment

· If motion conditionally granted, judgment reversed on appeal, new trial will proceed unless appellate court otherwise orders

· IF motion conditionally denied, appellee on appeal may assert error in the denial and if the judgment reversed on appeal, subsequent proceeding, then if judgment on merits is vacated/reversed, new trial will proceed

· Any motion for New Trial under Rule 59 shall be filed within 10 days after entry of judgment

· Standard of relief: look at evidence in the light most favorable to the non-movant 


▪ the showing must be far more persuasive than for a new trial (lose opportunity for jury)

▪ precludes ruling in favor of party with burden of proof unless evidence is clear and unchallenged

· Rule 50(d) – If motion for judgment as a matter of law is denied, party who prevailed on that motion, may ask for a new trial in the event the appellate court concludes that the trial court erred in denying the motion – If appellate court reverses judgment, nothing precludes it from granting a new trial OR directing trial court to determine whether new trial will be granted

· Cannot move for renewed judgment as a matter of law (after jury renders verdict) if party has not moved for judgment as a matter of law (before jury deliberates) – otherwise, not renewed

Why would judge grant JNOV instead of DV?

▪ Efficiency: if attacked on appeal then can just reinstate jury verdict as opposed to having a whole new trial because you gave a DV and didn’t allow it to go to a jury.  .

▪ Fairness: at least can say that they had their day in court/trial (jury of my peers)

▪ Reason: instead of making a quick decision, a judge can hold off and wait and see what the jury will say to see if agrees w/the verdict or is an indication that the judge was being too harsh.  Jury verdicts hard to overturn – jury verdicts better protected on appeal than a JNOV.

DV, SJ, JNOV – why deny one but grant another?

DV favored over SJ because you have a trial (People v. Paper)
Galloway v. United States  1036

Facts:  Galloway suing government (disability insurance for soldiers).  Needs to prove he was insane before May 1919 and continued that way for life in order for the government to be liable. Galloway claims he was normal before 1918, until he went to France with the Army, and that since then he has been continuously insane.  He had several witnesses testifying to his mental state, a doctor who felt he was continuously insane, but there is a 5-year gap in the testimony (no documentation of his insanity) so DV proper.

Holding:  The standard for a directed verdict is that the evidence must be sufficient such that any reasonable jury could find for the party.  The court must look at all the inferences that a reasonable jury could permissibly draw from the evidence.  The court says that there was too big a gap in the evidence; the inference would be a substitution for actual evidence, just speculation with many plausible explanations.  5-year gap:  if truly insane it should be easy to provide evidence BUT the court assumes that failure to show is that he was not insane which also might not be true.  7th amendment (the right of trial by jury shall be preserved) does not prohibit DV.

Policy:

· This case left no standard to know how much evidence must be produced to sustain a DV.  Galloway was somewhere in the middle of the spectrum of being able to make a reasonable inference on his behalf and there being no reasonable inference.  

· This case possibly only tells us that district courts should feel free to grant DVs.

· No risk to ask for a DV (unlike moving for a demurrer)

Dissent:  A directed verdict shouldn’t weigh the testimony of witnesses, but just look at whether there is an honest dispute of fact.  Here, there is a reasonable dispute of fact (as seen by the fact that the court is split).   

▪ Must look at evidence and draw all reasonable inferences from it because reasonable men might differ (standard instead should be no reasonable jury in order to grant a DV)

Denman v. Spain – Supreme Court of MI

Facts:  Denman (minor) suing the executrix of the estate of Ross to recover damages for the negligence of decedent in an automobile accident.  The issue was submitted on the evidence of (, none was offered by Δ, and a verdict was entered for ( for 5,000.  The Δ moved for a judgment n.o.v. and prevailed.  ( appeals.  No evidence substantiated the Π’s claim – needed to prove which party swerved lanes (pictures post-accident only showed tragedy, witnesses testifying that the ∆ was speeding not enough to prove N because neither saw the cars collide).   

Holding:  Burden of production and persuasion were on the plaintiff.  There were many conclusions that could have been reached and verdicts cannot be based on possibilities. No sound or reasonable basis upon which jury could say that Π met burden.  JNOV proper.
Notes:  Evidence that requires a larger leap/inference is not enough.  Party that bears burden must have enough evidence to trigger the jury’s review.  Just because the ∆ was more likely to have been N, you still need evidence to substantiate your case.

· Together we Galloway, we know you have to show enough evidence to get to a jury but it remains unclear what enough is.


Hartwig & Associates v. Kanner – 7th Circuit

Facts:  Expert witness suing the lawyer who hired him, but did not pay him.  DV verdict for (.  Δ appeals saying that Π misrepresented his credentials and so the contract was void/no $ owed.
Holding:  Kanner had the burden of proving a defense and didn’t meet it or provide any witnesses.  The affirmative defense of fraud has certain burdens and he did not meet them: needed to show that he relied on the misrepresentation or that it affected him economically.  He didn’t provide a sufficient defense and so the directed verdict stands.  

Notes:  Usually harder for a plaintiff to get a directed verdict because they have the burden, but here the burden shifted because of the affirmative defense.  

· Rule 59(a) – New trial may be granted to all/any party on all/part of the issues when...
· There was a jury trial, for any of the reasons for which new trials have heretofore been granted in actions at law in the courts 
· There was no jury, for any reasons for which rehearings have heretofore been granted in suits in equity in the courts
· If no jury, motion for new trial court may open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new findings and conclusions and direct entry of new judgment
· Rule 59(b) – Motion for new trial shall be filed no later than 10 days after entry of judgment

· Rule 59(c) – If motion for new trial is based on affidavits, they shall be filed with motion
· Opposing party has 10 days after service to fie opposing affidavits, can be extended up to 20 days by court for good cause or written stipulation
· Court may permit reply affidavits
· Rule 59(d) – Initiative of Court
· No later than 10 days after entry of judgment, court, on its own, may order a new trial for any reason that would justify granting a motion for new trial by a party.  
· Court gives parties notice and opportunity to be heard ( grant timely motion for a new trial for a reason not stated in the motion
· When granting on own initiative or for reason not stated, court shall specify grounds in order
· Rule 59(e) – Motion to alter or amend a judgment shall be filed no later than 10 days after entry of judgment
JNOV and NT = apply the same standard (whether a reasonable jury could have found in favor of the non-moving party).  Judge cannot weigh the credibility of the witnesses (hard to do), but should take into account the burden.  

· Conflicting evidence goes to the jury unless it is not material.

· When there is a gap in the evidence it may be that the party w/the trial burden has not met his burden of production unless we can say that the gap is filled w/reasonable inferences that can be produced.  No magical formula to explain when the evidence it good enough
· JNOV (and SJ) = not appropriate decision for the jury to make
· Favors ∆s as a class
· Bench trials can still grant JNOV just not asking if a reasonable jury but instead a reasonable fact finder (i.e. the judge)
JNOV = in favor of one side but not so one-sided that JNOV is proper.  

NT = If clear weight of evidence favors one side then NT (good enough for motion for NT might not be good enough for JNOV – much more willing to grant this based on a sense that it is not as invasive whereas JNOV infringes on the right to a jury).  At the same time, NT cannot be a never-ending process until the judge thinks a jury gets it right.  

Aetna Casualty & Surety Co. v. Yeatts – 4th Circuit

Insurance indemnity suit over performance of abortion.  Jury found for ∆ (the doctor).

· Rule 59:  Duty of judge to set aside verdict and grant new trial if verdict is against the clear weight of evidence or is based upon evidence which is false or which will result in miscarriage of justice, even though there may be substantial evidence which would prevent a DV.  Even if judge does not believe the evidence, judge cannot direct a verdict against the Π where there is substantial evidence in support of Π’s case.

Reasons to want a NT or dismissal:

· To harass a ∆ by forcing him into more L (of course, Π bears the same cost)
· Don’t feel that you can win (example:  a whole set of evidence is deemed inadmissible)

· Would prefer another forum that was not immediately apparent

· Pending case in the court of appeals/another J that could govern the law in your case

· If you’re a Π, it appears that you are going to lose adn that you would have to pay the ∆’s costs, get the case dismissed to avoid them.

VOLUNTARY DISMISSAL AND DEFAULT

The old rule was sometimes used as a harassment tool against defendants.
Rule 41:  see notes page 116 (let Xtina know)

Voluntary Dismissal & Dismissal for Failure to Prosecute

· At Common Law – Π could dismiss case without prejudice (bring it again later) any time before a ruling was made
· Big waste of time & resources
· Unfair to Δ who will have to litigate all over again
Court Considerations in a motion to dismiss:   

▪ Burden on the (
▪ Waste/futile effort on the ( to get a better outcome

▪ Is ( forum shopping?  Different judge shopping?

▪ Using motion to avoid counterclaim?

▪ Burden on Court

Purpose:  The motion to dismiss places the litigants in a position as if the case had never been filed.

▪ it can allow the plaintiff to avoid a motion to dismiss for a statute of limitations claim and move the case to another jurisdiction where the statute has not run.  

Rule 41(a) – Voluntary Dismissal  
· By Π OR Stipulation: An action may be dismissed by the Π without order of court
· By filing a notice of dismissal at any time before service by the adverse party of an answer OR of a motion for summary judgment, whichever comes first 
· SJ can come before answer if Rule 12(b)(6) motion gets converted into summary judgment motion
· By filing a stipulation of dismissal signed by all parties who have appeared in the action

· Unless otherwise stated, dismissal is without prejudice, except that a notice of dismissal operates as an adjudication upon the merits when filed by a Π who has once dismissed in any court (state or federal) an action based on or including the same claim
· By Order of Court

· Other than requirements above, action shall not be dismissed without court order, upon such terms and conditions as court deems proper

· Court can condition dismissal on statute of limitations being tolled (stop it if good reason) or continue running (to prevent forum shopping or Π getting extra time than law allows)

· If counterclaim has been pleaded by a Δ prior to serve upon the Δ of the Π’s motion to dismiss, action shall not be dismissed unless the counterclaim can remain pending for independent adjudication

· Once the Δ has made some investment in the case- then the ct will have some say in whether the case should be dismissed.

· Unless otherwise specified in court order, dismissal is without prejudice

Rule 41(b) – Involuntary Dismissal

· For failure of Π to prosecute or comply with these rules or any order of court, Δ may move for dismissal of an action or of any one claim against Δ 

· Unless the court in its order for dismissal specifies otherwise, Rule 41(b) dismissal and any dismissal not provided for in this rule, other than dismissal for lack of jurisdiction, improper venue, failure to join a party under Rule 19, operates as an adjudication upon the merits
· Dismissal for Failure to Prosecute:  Courts have inherent discretionary power to dismiss a case if the plaintiff does not proceed to trial with due diligence (reluctant power – hurts client)

Rule 41(c) – Provisions of this rule apply to dismissal of any counterclaim, cross-claim, or third-party claim.  

· Voluntary dismissal by claimant alone shall be made before a responsive pleading is served, or if there is none, before introduction of evidence at trial or hearing.

Rule 41(d) – If Π who has once dismissed an action in any court commences an action based upon or including same claim against same Δ, court may make such order for payment of costs of the action previously dismissed, as it may deem proper, and may stay the proceedings in the action until Π has complied.

Default – Rule 55 – see my notes page 119

Appropriate remedy when the allegations of a party seeking relief are unanswered by the opposing party

Why default?:  a party may default for a number of reasons


▪ may concede the validity of the allegations


▪ may feel it is not worth the time and expense to respond 

· maybe she has no assets so judgment won’t matter, or it is a small claim


▪ may do it inadvertently

· Rule 55(a) – When party against whom a judgment for affirmative relief is sought has failed to plead or otherwise defend, clerk shall enter party’s default
· Not appropriate for failure to appear – trial goes on w-out the party
· Appropriate when the party has not made a factual defense on the merits (just procedural or legal)
· Rule 55(b) – Judgment by default may be entered as follows
· By Clerk:  When Π’s claim is for a sum certain or can be certain after computation, clerk upon request of Π and upon affidavit of the amount due shall enter judgment for that amount and costs against Δ, if Δ has been defaulted for failure to appear and is not an infant or incompetent person

· I.e. clear from the complain – default entered for the sum demanded
· By Court: In all other cases, party entitled to default judgment must apply to the court, but no judgment by default shall be entered against an infant or incompetent person unless represented in the action by a representative who has appeared therein. 

· I.e. default entered after roof of appropriate relief

· If party against whom default judgment is sought has appeared in the action, the party or representative, shall be served with written notice of the application for judgment at least 3 days prior to the hearing on such application

· This allows the defaulting party to contest the amount due or type of relief granted.  

· States differ as to when a defaulting party is entitled to notice (some give none).

· If necessary to take into account or to determine amount of damages or establish the truth of any averment by evidence or to make an investigation of any other matter, court may conduct such hearings and shall accord a right of trial by jury to the parties whenever required by statute

· Rule 55(c) – For good cause shown, court may set aside entry of default, or in accordance with Rule 60(b)

· Good cause is especially appropriate when it is the inadvertence of the client and not the attorney
· Rule 55(d)—This rule applies whether party entitled to default judgment is a Π, third-party Π, party who has pleaded a cross-claim or counterclaim

· Judgment by default is always subject to limitations of Rule 54(c)

· Rule 55(e) – No default judgment shall be entered against U.S. or an officer or agency thereof unless the claimant establishes a claim or right to relief by evidence satisfactory to the court

· Rule 54(c) – Party winning default judgment may only get damages in the amount prayed for in the complaint

· Notes on Default Judgments

· Default Judgments are NOT ON MERITS

· If “Sum certain” = liquidated damages, promissory note, etc. 

· “Failed to plead or otherwise defend” = Δ has not filed an answer or motion to dismiss

· If Δ enters answer and THEN disappears ( Π wins, but NOT default judgment, adjudication on the merits

· If default judgment, Δ gets notice of hearing (to determine anything outstanding, usually damages) if he has “appeared in the action”

· “Appeared in the action” = Δ has done anything to show a remote interest in the suit

· Δ can “fail to plead or otherwise defend” but still have “appeared in action” by 

· Making special appearance to question the jurisdiction of the court only 

· Negotiating a settlement

· Filing notice of appearance (I, attorney, represent Δ)

· Challenging Default Judgments

· Appeal final default judgment entered by court

· Δ had no notice of the action OR

· Π’s allegations could not withstand a Rule 12(b)(6) motion

· Can only use allegations as evidence

· Collateral Attack

· In second suit for enforcement of default judgment

· Defend enforcement on grounds that judgment was invalid

· Can bring in any evidence you want

Default judgment recap.  

▪ The party that has never shown up, may never have learned about the suit in the first place, so don’t they need the protection rather than the person who had notice and appeared?


· The party that doesn’t appear has other options: collateral attack


· Rewarding those who show up and shown interest in participating 

▪ Risk that party will be penalized for sins of attorney

Coulas v. Smith – Supreme Court of AZ

Facts:  Π alleged that Δ owed him $.  Clerk regularly notified all counsel of changed trial date.  At trial, Δ nor Δ’s counsel showed.  Case was tried on the merits & Π won.

Holding:  Once an answer on the merits if filed & the case is at issue, a default judgment is not proper.  If Δ fails to appear at the trial, a judgment on the merits may be entered against him upon proper proof.  

Policy:  Rule 55→default judgment may be entered by clerk where a Δ fails to plead or otherwise defend.  Default Judgments=less secure on appeal b/c not resolved on the merits.  And can only get what prayed for in the pleadings (54c) whereas in trial can get more $ [Δ might decide that paying attorney fees costs more than relief prayed for in the pleading].

Link v. Wabash R. Co.  (Rule 41b→involuntary dismissal)

Facts:  The dis. ct dismissed a case sua sponte w/ prejudice after the ( and counsel failed to show up at a pre-trial conference.  

Holding:  Supreme Court held that the District court has discretionary power to dismiss a case based on the failure to prosecute.  It is a necessary power in order to avoid congestion in the courts and prevent undue delays.  

TRIAL – Assignment #16, see readings in book

JURY

Judge v. Jury

▪ 7th doesn’t create a new right to a jury, but preserves the common law right to a jury.  If taken literally, figuring out who is entitled to a jury determination requires a historical analysis.  

	PRO-JURY
	CON-JURY

	Quality – more accurate decisions.  Judges may have a bias or a prejudice (12 is better than 1).  Want cases decided on merits.


	Quality – many complex matters so understanding the issues at stake are necessary (those who are highly educated can more easily get out of jury duty).  



	Political Theory – jurors can prevent/serve as a check on arbitrary government.  Check on laws to make sure that they are still current and still the standard of community.


	Efficiency – takes that much longer to get 12 people to agree on the matter.  Jury trials are expensive (takes a long time, but also jurors miss productive work and pay).

	Legitimacy – jury of peers is seen as legitimate.  Jurors can participate in process and litigant will feel they had proper process (blacks).  More focused on case than judge who is juggling cases. 


	Legitimacy – jurors’ decisions when based on passion/prejudice and not fact/evidence is a bad thing.  Jury nullifications cuts both ways (previously would convict just because black).

	
	Myth – notion of it being one of your peers may be illusory. (previously discrimination, OJ – everyone had read about it)



	
	Fairness – jurors are 1-time participants whereas judges have seen similarly-situated litigants – equity/uniformity.  Juries usually more sympathetic to Πs.



	
	Political Jury  - thought to be a check on government tyranny but legislatures are elected to make the law (not 12 random jurors)

	
JUDGE


	JURY

	▪ History: look to history (questions that used to go to the judge still do and vice versa) – consistency


	▪ History: look to history (questions that used to go to the jury still do and vice versa) – consistency

  

	▪ Law:  judges are trained in the law and see many cases – uniformity 


	▪ Fact: 12 minds are better than one – bring their common sense to the jury box to uncover the truth



	▪ Uniformity: stare decisis as precedent for other litigants (jury decisions = not biding because they only report who they found for)


	▪ Particularized:  particularized/specific judgments of fact: only affect this case.  based on individual litigants – not concerned w/future cases.  Justice on these facts.



	▪ Expert: technical matters, judge is highly educated


	▪ Communal:  communal standards or common sense determinations – practical 

	▪ Expedience:  if something needs to be decided fast this is a better method (example:  restraining order or injunction)


	


Jury Procedures

Jury Instructions – Rule 51

▪ any party may file written requests that the court instruct the jury on the law as set forth in the requests

▪ no party may assign as error the giving of the failure to give an instruction unless that party objects thereto before the jury retires to consider its verdict, stating distinctly the matter objected to and the grounds of the objection. 

Form of Verdicts 


▪ General Verdict (who wins)


▪ Special Verdict (answer questions on issues, don’t say who wins)


▪ General Verdict with interrogatories (answer questions and say who wins)

Right to Trial by Jury

Implementation of the Right to a Jury Trial

· U.S. Const., Amend. VII = “In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any court of the U.S., than according to the rules of the common law.”

· Jury right does not apply to state courts

· The only right to a jury today is that which existed in 1791

· Only applied in legal court, NOT equity; FRCP merged courts of law & equity

Rule 38 –  preserves the right to a jury trial.  A party has to ask for a jury trial.  A right to a jury trial can be waived.

· Either party can invoke jury right by requesting it within 10 days of the last pleading on the issue you wish to be tried by the jury

· Party making demand must note which issues he wants jury to try – if none noted, court assumes all issues to be tried by jury

· If party only requests some issues be tried by jury, opposing party has 10 days to request more, or the rest of the issues, be tried by jury, too

· If a party fails demand a jury trial, it constitutes a waiver
· Demand for jury trial may not be withdrawn without consent of both parties

· Rule 39 – 

· If jury trial demanded ( get a jury trial unless
· Court determines NO right to jury trial in the case

· Both parties stipulate to a bench trial

· If no jury trial requested, court may order one on its own for some/all of the issues

· If no jury trial right exists, court can empanel jury anyway to advise the court OR on application of both parties

Determining Jury Right for Statutorily Created Rights: a statute cannot deprive a party of the 7th amendment right to a jury.  If the right to a jury trial is not expressly made and it is unclear, there is a two-part test: 


▪ Analogous to a legal cause of action

· compare the statute to actions brought in pre-merger courts.


- sometimes this is futile (patents in Markman)

· If the goals of statute are punitive or deterrent in nature then that is usually a legal claim.


▪ Characterizing the relief sought – equity or law?



· legal remedy: compensatory or punitive damages (monetary relief)



· injunctive relief is a traditionally equitable claim 




- restitution can be also, especially when intertwined with injunctive (Chauffers)

▪ (Public Rights Doctrine): Congress can let an administrative agency (non-Art. III court) determine a claim without a jury trial right in certain circumstances.  It distinguishes between private and public rights.  

· A public right is a an action in which the US participates as a party and ations that are closely related to valid federal regulatory programs (social security disability benefit)

- Theory: Congress didn’t have to provide this right and because it didn’t, it doesn’t have to give you all the other rights as well. 

· Private rights get a jury.

Historical test: the first two prongs.  The Supreme Court has ruled that the second is more important than the first (Chauffeurs, et al v. Terry).

Determining a Jury Trial Right in State Courts:

▪ what happens when a federally created cause of action is litigated in state court or when a state created right is litigated in federal court?

Federal Rights in State Courts:  the state courts must grant jury trial in proceedings involving federally created causes of action whenever there is a strong federal policy in favor of it in the particular case.

State Rights in Federal Courts:  federal jury trial usually gets control.  Even though the claim derives from state law, the characterization as legal or equitable is determined by federal law.

Beacon Theatres v. Westover  959

Facts:  Fox asked for declaratory relief under the Sherman Antitrust Act against Beacon.  Fox filed a declaratory complaint to preclude Beacon from suing him (wanted Beacon not to be able to show first-run movies (injunction) and that Fox was not in violation of antitrust laws for having first-run exclusive rights).  Beacon demanded a jury trial, but the court saw the issues as mostly equitable in nature and decided to hear those issues first and then the legal ones.  Beacon sought a writ of mandamus ordering the district court to vacate the order that deprived it of a jury trial because the issue was precluded in the legal trial because of res judicata.  

Holding:  Neither of Fox’s claims can justify denying Beacon of a trial by jury.  Any legal issues, incidental or not, must be submitted to the jury.  A jury must try any legal claim and legal claims must be decided first.  This is a very pro-jury decision.  Jury must resolve issues related to legal claims first where there are overlapping issues in legal and equitable claims and the judge is bound by the jury’s resolution when deciding the equitable claims that are left.  Judge can still make equitable preliminary decisions.  Here, the legal and equitable claims turn on the same issue – decide one, you’ve decided the other (whether the two theaters were close enough to be in competition and therefore possibly violating antitrust laws).

Policy:

· Fox brought the suit knowing that they were bringing an equitable claim and could avoid a jury trial (jury would favor the little guy).  Fox also wanted to make Beacon settle.

· ∆ cannot be deprived of right to jury trial just because the Π used declaratory relief to sue ∆ first.

· Anti-trust issue is a legal claim.  This is Beacon’s claim – if Beacon had brought suit, would have been entitled to a jury trial.

· Inefficient to have trial broken up into two proceedings according to Rule 42.

· A reason for a declaratory complaint would be getting rid of threat of litigation because may effect mergers or other Ks.

· If the jury rules for Beacon, the judge can’t grant Fox’s injunction because it would be inconsistent.  Same problem as before, just reversed.

Dairy Queen v. Wood (confirms Beacon case)  965

Facts:  Wood did not pay DQ for trademark use.  DQ sued seeking temporary and permanent injunctions, an accounting (no jury), and an injunction pending the accounting.  Woods asked for a jury trial (mandamus).  This case is only equitable – no legal counterclaim/issues.  

Holding:  Cannot divest right to jury just by calling a legal claim an equitable one (here breach of K was called accounting).  Reaffirmed that can only seek equitable relief when there is no legal remedy available (can’t just leap to an equitable remedy to deprive the other party of a jury trial).  Even if equitable relief is the principle claim in the case, legal issues must be decided first where there is overlap (the party who demands a jury trial is still entitled to it so long as the legal claim overlaps w/the equitable one).

Curtis v. Loether

Facts:  ( sought damages and injunctive relief under the Civil Rights Act.  She claimed that the Δ refused to rent her an apartment because of her race.  Δ asked for a jury trial.  The district court denied the request and found damages for ( ($250).  Ct. of Appeals reversed and SC affirmed.  

▪ Issue of how to interpret a statute that does not explicitly grant or deny a jury trial (silent).  If a statute tells you there is a right to a jury trial, then there is no question.  If it says no jury then no question.

▪ the Δ wanted the jury: banking on the fact that he would get a racist jury. 

Holding:  7th amendment entitles either party to demand a jury trial for new, statutory-created laws (relief not available in 1791) – right to a jury when the statute does not say one way or the other.  This case is analogous to common law tort actions and has a traditionally legal form of relief (actual and punitive damages).  Congress has essentially just created a new duty.

· Test:

· #1:  analogous to CL cause of action that existed (even if the relief did not exist, whatever CL cause of action that it’s most similar to)

· #2:  relief – legal or equitable (weighs more heavily)

· Legal remedy = jury trial.  Equitable remedy = no jury trial.

· [#3:  public rights] – certain types of claims that administrative agencies decide w-out a jury trial

Policy:

· No civil rights actions in 1791 – new cause of action, but 7th Amendment is a floor and not a ceiling (explanation).
· Analyzing relief:
· Congressional intent (none here but Title 7, for example, explains)
· How they’re measured – damages are measured to the harm to the Π to make them whole (compensatory) wheres restitution is measured by the ∆’s benefit (enrichment, ∆ profiting from seemingly bad conduct but no legal remedy for it)
· If trial judge has discretion, more likely to be equitable whereas if prove damages you’re entitled to them (example:  torts).
· Punitive = traditional legal remedy
· Compensatory = traditional legal remedy
· Restitution = equitable
· Some legal claims:  tort, K, antitrust

· Legal claims generally seek $/damages and equitable claims usually seek other claims of relief – not always true but generally.

· Some equitable claims: declaration, injunction, restitution (even though $)

· Equitable claims can still ask for $ damages
Tull v. United States

Facts:  Government suing Tull for violation of the Clean Water Act.  It authorizes relief by injunction and civil penalties.  The government sought both.  The property was sold by the commencement of the suit, so the government sought the maximum civil penalty (22 million in damages).  Since sold, very little injunction relief even possible.  Tull requests jury trial, but was denied.  Court of appeals affirmed.  

Holding:  REVERSED – jury trial allowed.  The jury must determine if there is L, but the judge and not the jury should determine how much $ to give if any after the jury’s L determination.  Civil penalties at CL were legal not equitable and therefore a right to a jury.  

▪ Analagous to legal (not equitable) cause of action:  Must look to see how the statute is related to suits at common law: look at the nature of the action and the remedy sought (first two prongs of the Curtis/Ross footnote test).  This case is analogous to an action in debt requiring a jury trial (and not an equitable public nuisance as the government contends).  

▪ Traditional legal relief sought:  Public nuisance = injunctive relief.  Civil penalty = legal because it is $ damages and used to punish.   The government argues that monetary relief can be given in equity.  Civil penalties at CL were legal not equitable and therefore a right to a jury.  22 million is more than the injunctive relief sought:  a big penalty for deterrence/retribution of a polluter so others won’t do it (not restitution – measure of the cost of damages instead is a penalty and not the actual cost of pollution; this looks legal).  Relief sought is more important than the first part of test.
▪ Amount of Civil penalties?:  In regards to the decision on the amount of civil penalties, that is for the judge.  There is no language in the 7th that indicates who decides the remedy and the court feels that it is not a fundamental element of the right to a jury.  For a judge:  Not good for jurors to decide (direct victims of conduct), amount of damages turns on the particular harm (want uniform application of damages), judge better qualified to balance deterrence/retribution with unduly high awards that would stagnate economic growth.

Dissent on part III:  No precedent for having a jury decide liability and judge decide amount.  Jury should also decide the amount of damages.  
Chauffers, Teamsters and Helpers v. Terry

1st prong = equitable.  2nd prong = legal.  Court doesn’t care that the 1st prong was equitable – legal on the 2nd so a right to a jury trial.  This case more important for what it does not hold.
Brennan concurrence:  should eliminate 1st prong (too complicated) and just look at the form of relief.  No point in looking at history because when looking at the kind of relief you are also looking at history.  This is still in tune with the 7th because statutes are new (not suits at CL). 

Kennedy dissent: must look at history.  This is ignoring what the 7th explicitly says.  The 7th preserves the jury right and we must look to what was equitable or legal then.  Brennan is wrong:  it was an equitable claim in history and that should be the end of the analysis.  

Push by the courts to allow more cases to give rise to a jury.  But in conjunction w/DV, SJ, JNOV, etc. an intrusion into the province of the jury.  Court expanding/detracting jury right.

The articles suggest that juries are about as good as judges with roughly similar conclusions.  Since juries are as good as judges, factors from earlier must matter – accuracy of decision, legitimization of system compared to costs of them, etc.

THE EFFECT OF A JUDGMENT

Nothing to do with getting it right – instead getting it over with.  The doctrines tell us what can be re-litigated and what is barred from adjudication before a court because it has been or should have been L before.

Claim preclusion = res judicata; Issue preclusion = collateral estoppel

Main principles:


▪ A party usually gets only one chance to litigate a “claim”


▪ A party usually only gets one chance to litigate a factual or legal “issue”


▪ A party is entitled to one “full and fair” chance to litigate before being precluded


▪ Preclusion may be waived unless it is claimed at an early stage of litigation

Claim Preclusion:

· If Π wins 1st suit, 2nd suit for same claim precluded because 1st judgment “merged” any claims arising out of same transaction & occurrence.  (( cannot split the cause of action)

· If Π loses 1st suit, 2nd suit for same claim precluded because 1st judgment “barred” any claims arising out of same transaction & occurrence.  (cannot litigate twice)

Policy:  

▪Efficiency: desire to foster judicial efficiency by avoiding re-litigation of matters that a court already has determined.  BUT lawyers will assert all possible legal claims so they don’t lose them – never would have brought them otherwise (inefficient).

▪Fairness: Unfair to ∆:  subject him to two suits by the Π when they could have been brought more conveniently/efficiently togehter (harassment).  Unfair to Π:  only pay for the labor of one suit isntead of two; get damages sooner.  To system:  increase the quality of legal advice if lawyers know the risk of preclusion to the 2nd suit.  Unfair to 3rd parties:  only have to come once to testify (witnesses), takes away resources (delays other’s suits).  BUT if lawyer defines same T/O less expansively than court, Π can get screwed.

▪Legitimacy/Finality/Predictability: to allow parties to rely on judgments once they are entered by ensuring that they are final and stable with respect to the parties and issues previously before the court.  Avoid conflicting results which preserves respect for court and protect ∆’s repose/peace of mind.

	Claim Preclusion
	Issue Preclusion

	· Same claim

· Adjudication on the merits

· Valid decision

· Final decision
	· Same issue

· Actually litigated

· Actually decided

· Necessary to Judgment


HYPO: Smith moves into new house.  Gets some mail from neighbor and takes it over.  He trips on a hole in the ground and breaks his arm.  He sues the neighbor for personal injuries.   Neighbor’s answer is that he doesn’t own the house and he is not responsible.  

▪ Smith loses.  If he files another suit against the neighbor, it is precluded under claim preclusion.  So, Smith alleges that he also broke his watch in the fall and sues for personal property damage.  That suit is precluded because it is from the same set of facts (T/O), even though it wasn’t brought up in the first suit.  

▪ If a tree falls a month later and Smith breaks his arm, Smith can bring that suit because it arose from a separate set of facts (T/O) temporarily separated in time.  

▪ The neighbor raises the defense that he doesn’t own the house in the first suit.  The judge decides that he did.  He cannot raise this defense again because it is precluded under issue preclusion.  Note:  if it was decided that the neighbor did not own the house in the first suit, Smith may be issue precluded from bringing his second suit.  

Claim Preclusion (Res Judicata)

· Rule 13 – Compulsory counterclaim rule in Federal Court – party asserting a claim, cross-claim, counterclaim, or third-party claim, MUST at the same time bring any & all claims arising out of the same transaction & occurrence

· Rule 18 – Permissive, not compulsory counterclaim rule in Federal Court

· Party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third-party claim, may join either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party has against an opposing party, even if they do not arise out of same transaction & occurrence.

Three elements for claim preclusion to operate:

1. Same cause of action
▪ Same “Right” (legal rights) = cannot litigate identical procedural and substantive law

▪ Same “Wrong” = if it arises from the violation of the same right, it is the same claim

▪ Same Evidence = if you use the same evidence applied to different legal theories then it’s the same claim (could be more efficiently tried together)


▪ Same Transaction or Occurrence = the same facts are the same claim (majority Js)

·The broadest test: car accident where the guy punches you after.  There are two wrongs: battery and negligence, but only one transaction or occurrence.

New Hypo = Car accident and one driver makes a defamatory statement about the other driver.  FIRST SUIT: Π sues for property damage & personal injury.  Π prevails.  SECOND SUIT: Π sues for defamation.  Under (1) not precluded – different legal theory, (2) not precluded – separate wrongful types of conduct (driving and speaking), (3) not precluded – possibly the same witnesses but the substantive testimony might be a little different but with overlap, and (4) precluded – same T/O and therefore the claim could not be brought:  both the defamation, the property damage, and the personal injury were the result of the same action, occurrence, common nexus, i.e. accident – temporally related.

2. Identical parties or privity of parties (unlike issue preclusion): 2nd suit must have the exact same parties as 1st suit to be precluded.

· Examples:  Respondeat superior – employee/employer relationship; A bringing suit in guardianship for B – A & B in privity; decedent and executrix

3. Must be final and on the merits

▪ Final:  when the court conclusively disposes of the lawsuit (save the appeal)

▪ On merits: relates to validity of cause of action rather than technical procedural stuff


· ex: summary judgment or verdict = on the merits


· default judgment = not on the merits 

· dismissals for jurisdiction, venue, statute of limitations, failure to join, failure to state a cause of action, voluntary dismissal are not usually on the merits

· dismissal for failure to prosecute (41(b)), failure to state claim (unless leave to amend), consent judgments, and settlements are usually on the merits.

Exceptions:
▪ Change in law: the fact that the law on which a judgment is based has been changed does not make that judgment erroneous and the ( may not re-litigate

Compulsory Joinder:  acts as compulsory joinder (cross claims or 3rd party claims) by creating an incentive to join related claims in the first suit to prevent a merger or bar.

Stare decisis distinguished from res judicata: the courts do not easily depart from precedent (need not be the parties in the action like in claim preclusion).

Why have a doctrine like stare decisis?

▪ Fairness:  all similarly situated parties will be similarly treated.  Prevent surprise: know the law and the way the courts will interpret it, can look at prior doctrine (system).

▪ Efficiency: court doesn’t have to re-litigate previously decided issues of law (process of justification for the rule each time).  Parties more prone to settle w/predictable law.

▪ Consistency/certainty/finality: society shapes their affairs in reliance on what they understand the law and, therefore, their conduct should be.

Differences between res judicata and stare decisis: 

	Res judiciata
	Stare Decisis

	Inter-Jurisdictional (applies across all Js)
	Intra-Jurisdictional (bound only by the highest court in their J)

	Identical Parties (only applies to the same parties unless it’s a different claim)
	All Litigants (regardless of whether they were in the first suit)

	Waiveable (if you’ve already been sued you have to raise that defense – not done sua sponte by the court)
	Systemic Right (party cannot waive their right to be treated the same under the law)

	Facts (must be different from previous case)
	Law (legal rule to be applied to a new set of facts)

	Absolute (more so anyway)
	Flexible (more so anyway)

	Should Have Been Asserted (but were not)
	Actually Litigated (claims actually brought)

	The Same Parties
	All Parties


Rush v. City of Maple Heights – Supreme Court of OH

Facts:  ( was injured in a motorcycle accident and brought suit in a small claims court for damage to her motorcycle.  The trial court found the Δ guilty of negligence in maintaining the street and gave ( $100.  ( then brought suit in a trial court for personal injuries.  Judgment was entered for $12,000.  The trial court used the decision in the small claims court that the Δ was negligent so the Δ was precluded from raising a similar defense in the second suit.  Δ appealed saying that the ( should not have been able to split her action.  
Holding:   Reversed – not allowed to get the $12k.  Although precedent states that a claim for property damages and personal damages are different causes of action, the Court went with the majority of Js and held that a single tort can be the basis of but one action.  Any claims for personal injuries were merged (extinguished) in the first suit – if you advance a claim and it’s adjudicated on the merits, you can’t re-L that cause of action in a subsequent suit (could have brought both in a court of general J). 

Notes:  Why would ( split her claims this way?  Easier to get judgment in first court (and get negligence established) because amount of damages was smaller, so the city probably didn’t care too much about it or spend too much time on it.  It could have been a default judgment.  

on the old English system (property damage and personal damage were different rights).

Hypo:  3-way car accident between D, P, and R.  P sues D (D wins).  P sues R (R cannot assert claim preclusion).  It’s a different party.  P could have joined R in the first suit and done it more efficiently.  Maybe P could not have sued D and R in the same suit (J. reasons) – no compulsory joinder rule here so no res judicata.  No issue preclusion – that R was contributorily N, etc.  However, we are not concerned about prejudice to R by suing second because claim preclusion does not apply.  This is actually sometimes better because if the other party is shady (D), there might be association of guilt put on R.

· This is unlike Rush – she was double-dipping.  The claim she sought to recover on the 2nd time merged with her 1st suit (fair, then, to bar the 2nd claim and make her bring them together).

Matthews v. New York Racing Ass’n – S.D.N.Y.

Facts:  ( sued in the first suit against employees of the racing ass’n under a theory of assault.  He loses.  In this suit, he sued the employer for pretty much the same thing, but under a theory of false arrest.  The Δ asserts res judicata because under torts (substantive law) you have to prove the employees did something in order for the employer to be L.  So, both suits = same assertions.  

Holding:  Res judicata = bar to subsequent suits involving the same parties or those in privity with them (as here) based on a claim already judged on the merits.  The prior judgment was from the same T/O (claim = group of facts limited to single T/O).

Policy:  Here, privity allows the parties to be treated as the same because of their relationship (here employer-employee).  ∆ in first suit equivalent to ∆ in second suit (Π should have joined the employer in the first suit).  If Π had said instead that the employer N trained then employees, then no claim preclusion (turns on employer’s actions).

· Though the facts here were on two different days separated by almost a week they are so interrelated as to constitute a single claim (same W testimony just different L theory)

Jones v. Morris Plan Bank of Portsmouth – Supreme Court of Appeals of VA

Facts:  ( (Jones) bought a car from the Δ under an installment contract.  ( didn’t make payments for May and June and he didn’t appear in court (judgment rendered against him for the two payments).  Later the Δ instituted another action for the July installment.  Jones filed a plea for res judicata and the Δ took a nonsuit (dismissed their own case).  The Δ took the car and sold it to pay off the debt.  The ( sued for conversion.  The Δ answers that the car was not the (’s according the contract because the price had never been paid.   The ( says that since the bank didn’t sue for the entire amount due (acceleration clause says that once a payment is missed, the whole amount is due), they are barred now (bank attempted to split its claim).  

Holding: All installments were due in the first suit and since the bank didn’t sue on that, the action is barred.  Π wins and gets damages for the car that was sold even though he never paid for it all.  Had to sue for the entire amount – if not could not sue for later installments because they all became due immediately.  At that point, the title became the Π’s.

Policy:  The K itself, then, can define what counts as a claim (K could have said the bank has an option to bring the suit right away but would not have to)

Defense Preclusion: 

So far preclusion has been against the person ( in the first action; also applies to ∆s:

Must bring all defenses:  The Δ must assert all the defenses they have in the first action and are barred from bringing them up in a second action.  RJ is an affirmative defense, so it must be asserted in the answer or it is waived.

Counterclaims:

1. CL rule – no compulsory counterclaim rule.  Very few Js follow (minority)

· No defense preclusion.

2. Compulsory counterclaim rule – operates as its own doctrine of preclusion (by rule).  This is the modern rule.  In almost all Js (majority).

· If they arise from the same facts, the claims must be brought in the first suit
3. Modified CC rule – if you raise a defense directly related to the CC you could have raised then you have to bring it or lose it forever. (Mitchell case). 

· Once a Δ raises an affirmative defense, they must raise all defenses (essentially a compulsory CC).  I.e. anytime a Δ asserts an affirmative defense, he must assert any related counterclaims at the same time

Preclusion by rule: Compulsory counterclaim rules (13(a)) supersedes the rules of preclusion in many cases (efficiency, finality trumps ∆’s rights).  HOWEVER, 3rd party joinder and cross claims are not compulsory, so watch out!

Running Hypo = Π sues & ∆ defends on the grounds that he is not the owner.  Π wins, but Δ doesn’t pay.  Π sues to enforce the judgment.  ∆ precluded from arguing that Π was contributorily negligent.  He should have brought that defense during the first suit because it arose out of the same transaction & occurrence (an affirmative defense that he could have raised in the first suit, but did not, and so he lost his ability to do so later).  

Running Hypo, too = In first suit, ∆ counterclaims for lawn damage from when Π fell.  ∆ wins on the counterclaim.  Π also won and sues for enforcement of the judgment, can the ∆ then sue for damage to his lawn furniture?  NO, when the ∆ counterclaim he was acting like a Π (because a counterclaim is just like a claim, claim preclusion says he should have brought all counterclaims arising out of same transaction & occurrence).  Once a Π raises a claim, all must be brought.  

· BUT what if Δ does not assert any counterclaims, but later decides to sue for damages to his lawn & lawn furniture.  Assume you’re in federal court, Rule 13(a) = compulsory counterclaim.  Therefore, Δ precluded from bringing later suit because he should have asserted all counterclaims arising out of same transaction & occurrence in the first suit.  Operates as its own doctrine of preclusion (preclusion by rule – RJ irrelevant).

Mitchell v. Federal Intermediate Bank – Supreme Court of SC

Facts: Π got loan from ∆ (owed him $9k), Π had to sell potatoes through Δ’s agent to pay off this debt.  Potatoes sold for 18k, ∆ kept all the  $.  First suit:  ∆ sues Π for money on the loan, ( affirmatively defended saying Δ already had the money, but didn’t counterclaim in that suit for any money.  Judgment for (. Second suit:  In this suit, ( sues ∆ to get the extra $9k owed to him from the Δ.  Δ claims that the ( is barred because the claims merged in the first suit and so he cannot bring them now (had to bring all defenses after raising the first defense).  Trial court ruled for Δ.  This J. does not have a compulsory counterclaim rule.

Holding:  Affirmed.  Π barred from bring second suit becuase failed to assert counterclaim (split his cause of action).   The Δ, in raising an affirmative defense, must bring all claims (applying a compulsory counterclaim rule even not doing so directly).  If Π had not raised the defense, this suit would have been okay.
Running hypo:  ∆ counterclaimed that Smith’s son ruined his lawn.  ∆ later brings suit that Smith’s son killed their cat.  ∆ cannot split this up.  Same t/o so cannot bring 2nd lawsuit because it was related to his first counterclaim even though the 2nd one was permissive.

Issue Preclusion (collateral estoppel)

▪ An issue directly determined by a court cannot be disputed in a subsequent suit between the same parties or their privies.  

▪ Party that is claiming preclusion normally has the burden of showing that it should apply (Example:  ∆ sold house, must prove that preclusion would not apply then)

Same issue:  CE applies only when the identical factual issue is involved in both cases

▪ cannot be applied to issues arising from different fact situations (different tax years)

- differences in context make it potentially unfair to extend CE to situations that the parties may not have anticipated when they litigated the first action

Same parties: Generally applies only to the same parties in different actions.  Privies also bound.

Actually litigated: the issue must have been actually litigated between the parties

▪ Types of judgment:  

· defaults are not actually litigated (no adversity), get RJ effect

· admissions are not actually litigated (no foreseeability and Rule 36)

· consent judgments sometimes are actually litigated

· summary judgments are actually litigated 

Necessarily decided: the decision of the issue must have been necessary to the suit’s outcome

▪ Why do we care that it is necessary to the judgment?  

· Party’s seriousness:  there is risk concerning the party’s seriousness in litigating the issue (Δ’s) (maybe the party didn’t have the incentive to make the issue come out in the first suit)

· Efficiency: if issues that aren’t material can be collaterally estopped, then all issues will be seriously litigated even if it’s not necessary and may drag out the decision

· Jury seriousness: the jury may not have seriously litigated the issue

· Appealability: Can’t appeal a decision on a subsidiary issue if you’ve won the case.  So, in some senses the judgment is less secure without appellate review.

· Really two requirements

· Actually Decided 

· Can only preclude relitigation of issues that were necessarily decided by the factfinder in the first suit

· Must know actual findings before preclusive effect given (no general verdict)

· Necessary to Judgment/Verdict

· When is a particular finding necessary to judgment?

· Reverse that finding.  Does it change the outcome of the previous suit?

· IF YES ( necessary to judgment

· IF NO ( not necessary to judgment 

· EXCEPTION: If judgment was on alternative grounds, i.e. when neither finding, at least alone, was necessary to the judgment, ∆ CAN assert issue preclusion against Π in the second suit

· Why must the issue be necessary to judgment?

· Appealability

· The party that wins CANNOT appeal an adverse finding

· Ex. Rios Jury found R = neg, but R cannot appeal because he got judgment in his favor

· NOT fair that R = neg finding can be given preclusive effect later

· If a finding either way on a given issue will not be necessary to the judgment, less incentive to disprove that issue

· Jury will not be as serious in determining an issue that does not affect the outcome

Exceptions: 

▪ Cannot reopen a case because the law has changed or a prior judgment has been overruled

▪ No CE if the same issue is tried with different facts or circumstances

▪ CE effect is not given to issues decided in a criminal case that ends in an acquittal (beyond reasonable doubt) because you could have been L by a preponderance of the evidence standard.

▪ CE precludes issues that are actually litigated and necessary to the decision in a criminal trial ending in conviction (determined under a more rigorous standard).  So would also be L by a preponderance of the evidence.

▪ CE doesn’t apply when there is a significant difference in the burden of proof on the issue (i.e. if L by a preponderance of the evidence you’re not also guilty by a reasonable doubt).

▪ Judgments in minor cases involving small sums usually aren’t given CE effect.  Usually not appealable, sometimes can’t have attorney, no incentive to litigate

Difference from Res Judicata:  

▪ with RJ a claim can be merged or barred for the failure to bring it in prior action.  With CE, only what was argued and decided in an earlier suit is barred.

▪ No actually litigated requirement for RJ

· CP/RJ = bars claims never brought but had the opportunity to

· IP/CE = only applies when the issue has actually been L (typically applies to a different claim because if not CP/RJ would bar it)

Cromwell v. County of SAC

Facts:  ( is suing for payment on four bonds.  The Δ is saying that a judgment rendered in favor of the county in a previous action on a different set of bonds precludes this action.  The prior action said that bonds were void because the Π had not bought them (not a bona fide purchaser as required to redeem their value – someone else bought them on his behalf).  The second suit is about different bonds and coupons.  

Holding:  Did not actually L of whether gave value to the bonds in this suit (no preclusion:  other plausible reasons for why he bought these bonds and not the others – given first ones as gift, thought they were a good deal and bought these on his own).  The ( can show that he was a bona fide purchaser because was not able to offer evidence that he received these bonds before maturity and gave value for them, and should have been able to.  Since this suit is about different bonds and whether these bonds were given value, the issue is not precluded because it wasn’t actually litigated.  What was actually L was the fraud related to the bonds, but not the value of these coupons/bonds.

Note:  Actually Litigated = parties put the matter/issue into dispute

· No claim preclusion because the bonds in second suit were maybe not mature at that point, again, he maybe bought these but not the others.  Okay, then, to split the claims.

Running Hypo = Π files in small claims court for $100 damage to his watch.  ∆ only defends on the grounds that he is not negligent.  Π wins.  One month later ∆’s tree falls on Π’s house causing $100k in damage.  ∆ defends no N and that he does not own the property.  Can ∆ argue he does not own the house even though he could have raised this defense in the first suit? Yes. The issue of ownership was not actually litigated, i.e. Π did not argue/prove ∆ did own the land and ∆ did not argue/prove that he did not.

· Fairness:  No reason to have gotten a lawyer over $100 – actively L would have cost him more than that.  Could not have foreseen the 2nd suit.  

· Efficiency:  If no obvious incentive to L you might raise every possible defense in suit because you don’t know how they will protect you in the future.

· Finality:  Not as concerned with this as we are in CP.  Will already have a 2nd suit so whatever finality was necessary to advance CP might not apply here – prefer courts not to resolve issues differently but cost is not as high (CP – don’t want differing judgments).

Running Hypo, too = Π sues for personal injury arising from his fall.  Both Π & ∆ actually litigate ownership and negligence.  Π wins.  Later, tree falls.  ∆ canNOT deny ownership of land.  However, he CAN deny negligence because it is not the same issue. Negligently not filling in a hole is different than negligently allowing a tree to fall.    Must ensure it is really the same issue.

Russell v. Place

▪ First suit:  The ( sued for patent infringement and the Δ answered that the invention was not novel and used by the public.  In the lower court, the ( obtained a general verdict for damages for patent infringement.  

▪ Second suit:  The ( is suing in the second suit for continued infringement of the same patent for damages again.  The verdict doesn’t bar the suit under res judicata because the continued infringement is a new action (not the same T/O).  The Δ raised the same defenses as the first suit.  The ( contends that his verdict in the first suit should decide the issue of infringement here.   

Holding:  Since we cannot tell what the jury decided (general verdict), we cannot decide if there is preclusion in the second suit so there is none.  The record must indicate which of the two issues in the first claim determined that the ∆ was L (#1, #2, or both).  The record here does not disclose the nature of the infringement, it just said the Δ made and used the patented process.  There were two claims asserted by the ( in the former suit and the court did not detail which issue affected the judgment (general verdict). 

Policy:

· ∆ allowed to raise same defense for different T/O but precluded from raising claim that could have been a defense in the first suit

· Don’t know what issue is resolved even though they were “actually L” – must know both what issue was resolved and how it was resolved

· Remedy:  Rule 49 special verdict so no what jury actually decided upon specifically.  Con to this = preclusive effect against you because jury announces verdict on each issue (why general verdicts are still the routine method)

· Also, general verdict upon interrogatories (series of questions for jury to decide, then they give the bottom line like a general verdict).  Verdict can’t stand however, if the answers to the questions are inconsistent with the bottom line.

New Running Hypo = Assume contributory negligence is a complete bar to recovery and there is no compulsory counterclaim rule.  Also ignore CP for right now.

Π v. ∆ ( ∆ wins on general verdict

Later ∆ v. Π 

Can ∆ assert issue preclusion that Π was contributory negligence or to deny the ∆’s own negligence?  NO – there is no preclusive effect because we do not know what the jury decided.  Jury could have found: 1) Π = was c. neg., 2) ∆ = not neg., OR 3) both.  

Back to Old Running Hypo = FIRST SUIT:  Both negligence & ownership actively litigated and Π wins on a general verdict.  Later, Π’s son trips over same hole and falls.  Can Π assert issue preclusion to stop ∆ from denying negligence or ownership?  YES!  Only 2 issues in the first case (that ∆ owned property and that he was N) and jury had to find for Π on both for Π to win overall.  Therefore, we know what issues were necessarily decided despite the general verdict.  Assuming that it was truly the same issue, i.e. ∆ did not sell the house in between, maintain hole.

Rios v. Davis – Court of Civil Appeals of TX, Eastland

*J w/no compulsory CC rule and CN = total bar to recovery.

Facts:  ( sued Δ for personal injuries from a car accident.  ∆ counterclaimed alleging that the Π was CN; ∆ impleads R.  R sought relief against no one.  The jury found that all three parties were negligent.  *(It was a special verdict because there was no other way to find out that Rios was negligent - Davis’ negligence would have been enough for Rios to win his claim).  In this suit, R sues ∆.  Is R estopped from re-L ∆’s N in the second suit?

Holding:  No, because R’s N was not necessary to the judgment in the first suit (because ∆ was found N and would have lost anyway) so he is not barred to bring the claim in this suit.  R not barred by RJ because of drawing on board – may not have been the same T/O (also no compulsory CC and R did not assert any affirmative defenses).

Notes:  Rios didn’t assert a claim in the first action, and he didn’t raise a defense that Davis’ contributory negligence was a bar, so res judicata didn’t stop him from bringing the second suit.  Rios doesn’t want to show his own negligence (was found CN in 1st suit), because it would bar winning in the second suit, so he doesn’t raise collateral estoppel (even though would have shown that ∆ was N and he could have).  Just ∆ could not raise CE.

Policy:

· Not Necessary = take away the finding and there is no difference in the case’s outcome

· Necessary = opposite judgment would have changed the outcome of the case

· Why we allow this:

· Appealability (∆ would appeal saying the finding was wrong; R could not appeal anything); ∆’s seriousness (∆ maybe just trying to prove that he was not N or that Π was CN – didn’t focus on R); jury’s seriousness (jury maybe just deliberated on ∆’s N and didn’t spend time on R’s N)

HYPO:  We are in a pure contributory-negligence jurisdiction (complete bar to recovery) and no compulsory counterclaim rules.  Assume all the issues were actually litigated.

Entirely New Hypo = 3-way car accident involving P, D, R.  FIRST SUIT: P v. D, R (P sued both D and R).  Special verdict = everyone N (P and R win).  SECOND SUIT: R v. D.  Can either assert issue preclusion against the other?  Must determine if necessary to the judgment in the first suit.  NO!  Neither D nor R’s neg was necessary to the previous suit since P = cont neg was the only outcome determinative finding (only decision that mattered).

Take 2 = FIRST SUIT: P v. D, R.  Jury = general verdict for P who recovers against both D & R.  SECOND SUIT: R v. D.  Can either assert issue preclusion against the other?  No.  Jury could only have found that D, R = neg, P ≠ neg (since contributory negligence is complete bar).  BUT THE TWO PARTIES MUST HAVE LITIGATED IN AN ADVERSE SETTING.  This requirement helps decide if it is really the same issue.  In the first case, both D & R were arguing that they did not cause P’s injuries.  They did not argue/prove/actually litigate, nor was it actually decided whether D caused R’s injuries (the subject of suit #2). Therefore, since D & R were on the same side in first suit, neither can assert issue preclusion against the other.  

· First, determine N.  We know that P was not N.  P could not have won against D or R if one of them were not N so the issues of everyone’s N was decided (P = not N, D, R = N).

· Second, were D and R’s N necessary to the first suit?  Yes.  If you find either of them not N the P could not have won against both of them.

· Therefore, the claim for relief between D and R in the first court has never been decided (to see if D owed R a duty and that he breached it).  Think 3-way car accident.

Even Newer Hypo = FIRST SUIT: P v. D.  D impleads R (Rule 14(a) ).  P then asserts a claim against R as well.  Court finds that D and R are jointly L against P.  P = not N; D and R = N.

SECOND SUIT: R v. D.  We know what was actually decided and that the issues were necessary to the judgment (different from the last hypo in that D and R had claims against each other for contribution).  Can D prevent R from denying his negligence?  No.  R’s neg was necessarily decided in relation to P, but no decision about whether D or R was responsible for each other’s injuries (even though they were adversaries).  Therefore, no preclusive effect given – not the same issue (it was for contribution impleader – i.e. if D found N against P, but R was also N for P’s injuries, then R must contribute to paying P’s damages).

Instead Hypo = SECOND SUIT: D v. R for D’s injuries now.  Does it matter? NO... Still no previous decision as to whether D or R caused the others’ injuries.

The EXCEPTION Hypo = Only P & D in head-on collision.  FIRST SUIT:  P v. D.  Jury = special verdict for D, i.e. D ≠ neg, P = CN.  SECOND SUIT: D v. P.  Can D assert issue preclusion to stop P from denying her negligence &/or claiming that D was negligent? (1) Actually litigated? Yes – special verdict.  (2) Necessary to Judgment? NO – neither finding was necessary to the judgment ( IF D = neg, P = neg, D still wins (P’s contributory negligence is complete bar); IF D ≠ neg, P ≠ neg, D still wins (D was not negligent).  Under the rules so far, there would be no issue preclusion here.  BUT THIS CAN’T BE...

Consider This  = FIRST SUIT: P v. D.  Jury = P & D = neg.  D wins.  SECOND SUIT:  D v. P.  Here, since P’s negligence was necessarily decided and necessary to judgment (if P ≠ neg, P would have won), D can prevent P from denying her negligence.  ANOMALOUS that when D = neg he CAN assert issue preclusion against P, but when  D ≠ neg, he canNOT assert issue preclusion against P.

NEW RULE: If judgment was on alternative grounds, i.e. P = neg AND D ≠ neg, the winner (here D) CAN preclude P from denying her negligence & claiming that D was negligent.

Elements of CE:

4. Same Issue (in the second suit as the first)

5. Actually Litigated (in the first suit)

· Might just be another way of saying it’s a different issue (the 2nd set of coupons in County of Sac) or just not in dispute/put in pleadings.

6. Actually Decided (by the court in the first suit – tells us what the resolution is)

· Also may be a corollary to the first 2 – not the same issue if never actually decided.  No barrier w/a special verdict, just w/a general verdict (not always a problem since only 1 set of circumstances can sometimes justify the conclusion)

7. Necessary to Judgment

· Boils down to keeping all other findings the same, if the finding on preclusive effect is changed the outcome of the suit would be changed too.

Original Running Hypo = FIRST SUIT: P fell after tripping over hole.  D defends that he does not own the land.  P wins w/special verdict saying that the D owns the land.  SECOND SUIT: 1 month later, tree falls on P’s house.  P sues again and D tries to assert that he does not own the land.  Can P say that D is precluded?  Must determine if it is the same issue; it is not because D could have sold the house in that time.  

· The longer the time in between the two suits, the more likely the D sold the house.  It seems fairer to assume it is the same issue the closer in time they are.  The doctrine would lose effect if we did not assume that the D still owned the house, for example, on the next day when another injury occurs (after all the issue was actually L, actually decided, and necessary to the first suit even if the D offered little evidence/had little incentive since the first suit was of less value).  Only technically possible land was sold.  If 10 years later though and not the next day = tougher burden.

· P can assert issue preclusion to stop D from denying ownership ( burden shifts to D to prove that there really is a different issue, i.e. he sold the house.  

Running Hypo = Jury found walk was icy on 3/1.  Presume that it was icy on 4/1 as well?  No.  Intuition is the opposite because it’s now spring, different facts.  Party trying to preclude the issue has the burden of proving that it is the same issue (as well as the other 3 items).

· In cases w/a potential change in fact, but no other reason to suppose that there has been a change, the burden shifts to the other party.  Once shown that it’s no different than it is now (first burden) the burden shifts back for the other party to show that something has changed.

Running Hypo, too = What if D was only housesitting for his uncle?  FIRST SUIT: Court applies common law rule that people who housesit for more than 3 months are liable.  P wins, D doesn’t pay.  SECOND SUIT: P files enforcement suit.  BUT in between two suits, Supreme Court overturns the common law rule.  Can the D say that he does not have to pay because no longer L under the new rule?  No, it’s the same claim (CP – can’t raise a new defense not raised the first time around) so P can still get his judgment executed.  

Same Hypo = Assume judgment collected, D forced to pay.  Uncle still traveling, tree falls, old CL rule no longer in place.  Is the D estopped by IP from denying ownership of the property?  No.  This is 1) a different set of facts and 2) the law has changed.  No preclusive effect because house-sitter cannot become forever liable to P.  It can’t be that he had the misfortune of being sued under the old rule of not getting the benefit of the new rule.

United States v. Moser

Facts:  Moser served in Naval Academy.  Sued government for benefits and won.  Law changed so that attending academy is no longer enough for benefits.  Government did not pay and Moser brought enforcement proceeding.  Government asserted issue preclusion on the new law.

Holding:  Government was issue precluded from relying on the change in the law, i.e. the issue of whether attending the academy entitled Moser to benefits had already been litigated (and his service had not changed).

Commissioner of Internal Revenue v. Sunnen

Facts:  Δ licensed a corporation to use his patents in exchange for a 10% royalty.  He assigned the interest to his wife, without consideration, and she reported it on her income tax returns in order to pay less since she was in a lower tax bracket.  The tax code changes and so the ( contends that the income was taxable only to the Δ and only on his income taxes.  

Holding:  In tax decisions, each year is the origin of new liability and a separate cause of action.  Can only use collateral estoppel in cases that involve taxes in different taxable years carefully, making sure the second suit is identical in all respects with that decided in the first proceeding (facts and legal issues unchanged because they are from the same contract).  The Δ cannot apply res judicata to the 1937 royalties based on the Board’s decision on the 1929-31 royalties even though they are from the same contract.  The only issue before the board was the 1929-31 royalties, not the 1937 royalties, so the issue has not been decided.  

Policy:  Distinguishable from Moser?  Special tax context requires that all taxpayers are treated the same.  This interest trumps reliance of Sunnen on previous suit’s outcome and the interest in finality on a given issue.  Ad hoc policy choice by courts: If cases happen a lot, more important to ensure similarly situated litigants are treated alike, e.g. taxes, than in cases that are very individualized, e.g. one person suing the government for their academy benefits, where it will be ok to ignore changes in law.  Rare for the same set of facts to come up year after year except in tax.

Running Hypo = FIRST SUIT: Before P can sue D for his trip, government prosecutes D for a public nuisance.  Jury acquits, i.e. D ≠ neg.  SECOND SUIT:  P v. D.  Can D assert issue preclusion to stop P from asserting D = neg based on the criminal suit?  NO!  Just because jury did not find D = neg beyond shadow of a doubt does not mean that civil jury will not find D = neg by preponderance of the evidence.  If jury had found D = neg beyond a shadow of a doubt, that would certainly be enough to prove D had been negligence by a preponderance of the evidence and P could preclude D from denying his negligence.  Different standard so no preclusive effect.

SEC v. Monarch Funding Corp.

Issue:  Whether findings in a criminal sentencing case may preclude re-litigation of an issue in a subsequent civil case.

Facts:  First suit:  Δ convicted on findings of fraud that were made in connection with his sentence hearing.  Second suit:  Stockholders now sue Monarch for fraud.  Court finds that Stockholders cannot assert issue preclusion to stop M from denying his fraud because he did not have a fair chance to litigate the issue in the sentence hearing.  Related to actually litigated requirement.  Issue raised, but not resolved in a full-fledged trial.  
Holding:   Judgments will only be given preclusive effect if they gave party a fair forum to litigate the issue.  Here, they did not – no IP.
Policy:

· Negligence beyond a reasonable doubt in the first suit and preponderance of the evidence in the second suit BUT someone negligent in the first suit might not be negligent in the second suit. 

· If some reason to think that proceeding didn’t have full range of procedural opportunities then no preclusion. 

· Reasoning:  would be unfair because the ∆ probably got months of his sentence for admitting guilt

Running Hypo = FIRST SUIT: P sues for damage to his watch.  P wins default judgment.  SECOND SUIT: P sues again when tree falls on his house.  Can P now assert issue preclusion to stop D from denying ownership of the property?  NO because the issue was not actually litigated.  

THE REQUIRED QUALITY OF JUDGMENT

This unit deals with issue preclusion when one of the requirements below is satisfied, but is done so after something short of a full-blown trial.  When a jury decides an issue after a full-blown trial there is issue preclusion effect.  Applies to claim preclusion as well.

Issue preclusion effect when:

1. Same Issue (in the second suit)

2. Actually L (was actually L in the first suit)

3. Actually decided (by the court – tell what the resolution was)

4. Necessary to the judgment (the finding was necessary to the judgment)

This is different for claim preclusion:

1. Same claim (same T/O)

2. On the merits 

3. Valid (judgment must be valid) – not spend much time on this

a. Court in first action have had J in the suit – SMJ, PJ then it is valid and entitled to preclusive effect.  If not, no preclusive effect.

4. Final (judgment must be final) – not spend much time on this

1.
Issues Resolved After Less Than Full Trial

· Default judgments 

· NOT given issue preclusive effect – do not meet actually litigated requirement

· ARE given claim preclusive effect

· For RJ, it’s considered to be on the merits (assuming validity)

· If no notice to Δ, then it’s considered not valid

· So, it’s pretty important to figure out if it’s RJ or CE.

· Admissions

· Rule 36 Admissions will NOT bind party in a subsequent suit

· This is because they are considered to be dispositive and not actually L

· Rule 36(b):  any admission made by a party is only for this action but not in another procedure

· Only use is to narrow issues to those actually in controversy

· Just because one issue is not important to one suit does not mean it has the same value in a subsequent suit

· Care about the practical affect of getting disclosure – no one would admit if it could come back to haunt the party later

· BUT anything admitted in testimony or at trial IS given issue preclusive effect in later suit

· Judgment as a matter of law IS given full preclusive effect even though jury doesn’t hear it.

· For issue preclusion: actually litigated and necessarily decided both satisfied since no reasonable jury could come to another conclusion given facts parties entered

· For claim preclusion: as long as it is the same claim, counts as final, valid adjudication on merits

RUNNING HYPO:  A1:  S v. J; A2 S v. J (S attempting to preclude J from denying ownership.)  Can J say this issue was resolved in SJ in the first suit and so he should be able to raise that he does not own the land in the second suit?  If granting JNOV has preclusive effect then we really have to say the same thing about SJ.  Both are entitled to preclusive effect – only one possibility and the exercise of trial by jury would have been unnecessary.

2.
Quality of Decision

· Claim Preclusion requires that the previous judgment be “on the merits”

· Types of judgments that are “on the merits” 

· Jury

· Judge

· Judgment as a matter of law (directed verdict & j.n.o.v.)

· Summary judgment

· What about Rule 12(b)(6) dismissal?

· Rule 41(b) USED TO SAY: 12(b)(6) is adjudication on merits

· Supreme Court later said I don’t think so

· Still not resolved

· Arguments that 12(b)(6) SHOULD have preclusive effect (see above)

· Lenient rules for amendment (again & again) exist and if Π still could not get his allegations to equal a claim, he should be barred from bringing those allegations again ( assume Π has NO complaint that can state a claim for relief

· Arguments that 12(b)(6) SHOULD NOT have preclusive effect

· Court only held that the complaint failed to state a claim, not that Π cannot prevail on his “claim” if he can ameliorate the pleading

· Claim preclusion bars all related claims – too harsh to bar all claims arising out of same transaction & occurrence as allegations that did not even amount to a claim

· 12(b)(6) = fiction of NO claim – If no claim, Π can’t be precluded from bringing a non-claim later

· Not a meaningful day in court

· Claim Preclusion requires a “valid judgment”

· Default judgments are given claim preclusive effect

· BUT in an enforcement proceeding, D can argue that the first suit was not valid, i.e. court had no personal jurisdiction over D and therefore judgment not valid

· Claim Preclusion also requires that decision also be final ( see below

▪ What does it mean to be on the merits?  

 “On the merits hypo.”  S sues after a car-accident against ∆ claiming N.  ∆ challenges that the court lacks PJ over the ∆.  Assume that the court agrees, grants his motion to dismiss on that ground.  This is not on the merits of the claim – court did not consider whether the ∆ was N.  If S files another lawsuit against the same ∆ in the same court, ∆ can point to the judgment in the first suit and say it already decided no PJ of me in this forum.  This is not claim preclusion as to the merits, however, because if filed in proper court, S can still press his N claim even though he tried it before (here 2x).  Though not on the merits, there is preclusive effect on whether there is PJ on the ∆ in that J.  This is issue preclusion (was called direct estoppel and not CE).  

· if dismissed under 12(b)(6) – hypo is sue for making faces at me: 

- argument against preclusion: there is no legal relief to be granted, but maybe you had a bad lawyer who just failed to plead the right way.  It may have been a pleading error, so this has not been a judgment on the validity of the claim.

- argument for preclusion: if pleadings are defective, there is leave to amend, so pleading error is not really an excuse.  

· Rule 41(b): involuntary dismissal acts as an adjudication on the merits (therefore CP)

· Supreme Court rejected that this is preclusive and said that on the merits really meant with prejudice in Semtek.  On the merits does not apply to CP.

· This remains, then, large undecided – see notes page 163-164.

3.
Claims Settled Outside Judicial System

Hanover v. Anderson – illustration of preclusive effect for a consent judgment.

Court of Appeals of Indiana, Third District

Consent judgment: a concession to the disposition of the case in order to settle. (the parties make an agreement and the court validates it by giving it a judicial seal of approval)

▪ this is different than a pure settlement because in a consent judgment the clerk enters a judgment and then one party can say that there was a judgment on the merits.

▪ why have a consent judgment other than a settlement or a dismissal?  

· you have the authority of the court behind it and if there is a problem later the court can enforce it (i.e. if a party violates the agreement can bring contempt lawsuit).  

▪ most courts treat them like contracts (really matters what the parties intended) and there is preclusive effect because you can always attack them from a contractual standpoint.  This is the majority view and this court’s view.

This is defense preclusion:

HYPO:  See Page 1274 .  Computer company (C) sells defective chips to Supplier (S).  S sues C.  The big C defaults – not worth the litigation expense for the $2k in damages.  Purchaser (P) then sues C when injured from an explosion of the defective chip bought by him; C impleads (Rule 14) S to indemnify for payment.  

A1: S v. C (S wins 2,000 default)

A2: P v. C ( S (indemnify)

▪ CE: not precluded because the issue of defective chips was not actually litigated (default)

▪ RJ:  not precluded because it’s considered on the merits; C can indemnify S

· Same issue, but need to see if the claim is close enough.  Here it is related, but unfair to C (not sure if a compulsory counterclaim rule, don’t know if injury has occurred yet).

· the injuries to P hadn’t occurred at the time of the 1st suit so could not have joined the party in the first suit

MUTUALITY: The doctrine of mutuality is in decline, most courts have gotten rid of mutuality.

Persons Benefited and Persons Bound by Preclusion

1.  Traditional Model

· BOTH issue and claim preclusion can only be asserted by a party (or someone in privity therewith) to the previous suit

Ralph Wolff & Sons v. New Zealand Ins. Co. = In order to bind a party to a previous judgment by preclusion, the party asserting preclusion must also be bound, i.e. there must be mutuality.

Traditional Rule for RJ: can never be used in any direction (not the same claim if there are different parties) 

· RJ is always mutual because a cause of action only exists between two parties and their privies and a person who is not a party can never assert it 


· exception: class action suits

Traditional Rule for Collateral Estoppel: application of CE must be mutual, which means that a stranger can’t assert CE against you if you can’t assert it against him (mutuality)

· Original party can’t assert CE against a stranger because they never had their day in court (so they can’t assert it against an original party)
· CE is not always mutual because an issue can exist outside of the original parties

2.  Mutuality

· Mutuality = Can only bind someone who could bind you if the result were different in the first suit (a party not bound by an earlier judgment cannot use that judgment to bind his adversary who was a party to the former action (doctrine of mutuality)

· Beyond privity there is no application of this doctrine unless all the parties are the same.  Exceptions:  derivative L relationships (master-servant, employer-employee, indemnitor-indemnitee)

· Claim Preclusion = pure rule of mutuality

· Can only be asserted by a party to the previous suit

· Claim Preclusion can never be asserted by or against a stranger to the first action

· Exception for class actions 

· Π sues on behalf of class

· Class members are bound by the decision since technically they are all Πs 

· Issue Preclusion is another story

· Issue Preclusion can never be asserted against a stranger to the first action

· Should there still be mutuality?
· Policy of Mutuality:

· a party should not be permitted to benefit from the resolution of an issue without earning that reward by participating and expending energy in the litigation process.

· absence of mutuality might give the party who seeks to benefit from the first action an advantage; i.e. “wait and see” what happens in the first suit

· FAIRNESS

· Yes = Unfair that one party can bind the other, but not vice versa.  Want equality in treatment.

· No 

· Mutuality does not create an even playing field 

· Only helps those who have already lost and are getting their 2nd, 3rd,... 100th chance (only helps prior litigants)

· Unfair to others needing judicial resources

· EFFICIENCY

· Yes = Party is compelled to intervene in the first suit ( less, more consolidated actions

· ONMCE

· No  = Party can’t always intervene ( two cases deciding same issue – If no mutuality, second trial will be much faster – no need to relitigate the issue

· DNMCE

· This is not clear – need to re-look at.

· FINALITY

· No = If Π can keep suing new Δs (just switch adversaries), no finality for anyone involved – Issue gets re-resolved over & over again

· Mutuality has been chipped away generally when it conflicts with the overall goals of preclusion, i.e. when the case falls in “no” above.  Could favor Π in second action and get an inconsistent result.

· Nonmutual Collateral Estoppel

· Two questions

· Is the nonmutual CE being asserted offensively or defensively?

· Is the nonmutual CE being asserted against Π or Δ in first suit?

· DEFENSIVE

· Since most jurisdictions have compulsory counterclaim rules OR at least follow Marshall, OK to allow defensive nonmutual collateral estoppel 

· Most sympathetic case to do away with mutuality all together

· OFFENSIVE

· More problematic – a Π attempts to preclude a ∆ from litigating on a question that the ∆ lost in the prior action (Π uses ONMCE as a sword and not a shield); Π was a not a party in the first suit (wait and see).
· Π likely gaming system – unfair to let Π piggyback on previous judgment

· RR hypo stopped further erosion (after Bernhard) of mutuality

· Train with 50 passengers crashes

· P1 v. RR ( RR

· P2 v. RR – RR cannot assert CE against P2 since he is a stranger to the first action, therefore RR must relitigate its negligence

· RR wins suits 1-25

· P26 v. RR ( anomalous outcome where P26 wins

· P27 v. RR – NOW appears P27 can assert offensive nonmutual CE against RR to prevent it from denying its negligence BUT RR still can’t assert CE against P27 (stranger to previous action)

· Now RR automatically loses suits 27-50

· THIS CAN’T BE – one inconsistent judgment can stop the RR from both denying its negligence and, therefore, winning in all the subsequent cases

· Must consider Parklane factors when deciding if offensive is proper (only if none of the problems above exist is it OK):  SEE 2-PART TEST BELOW.

· Did party use wait & see approach? ( gaming the system

· Could or should party have intervened in the first suit?

· Did party have full incentive to litigate in first suit?

· Did the first forum grant party less procedural opportunities than the second forum?

· Did party have full & fair opportunity to litigate in first suit?

· Is there a risk of inconsistent judgments?

· THESE ARE ONLY THE RULES FOR PRECLUSIVE EFFECT OF FEDERAL COURT JUDGMENTS

· Each state can define the preclusive effect of their judgments

· Later courts must give a judgment that effect

Nonmutual Collateral Estoppel Spectrum
1.   
P v. D ( D wins


P v. B – B wants to assert defensive nonmutual collateral estoppel against Π in first suit

BEST CHANCE for nonmutual collateral estoppel


P is looking to get a second shot at winning

2.
P v. D ( P wins


D v. R – R wants to assert defensive nonmutual collateral estoppel against Δ in first suit


MORE WARY



D did not get to choose first forum – might have been at a disadvantage

3.
P v. D ( D wins


R v. P – R wants to assert offensive nonmutual collateral estoppel against Π in first suit


EVEN MORE WARY



P did get to choose the forum, but P can never preclude stranger R so kinda unfair



Could be inconsistent judgments, look at factors

4.
P v. D ( P wins


R v. D – R wants to assert offensive nonmutual collateral estoppel against Δ in first suit


WORST CASE for nonmutual collateral estoppel

D did not get to choose first OR second forum – must look VERY carefully at Parklane factors and only if all stars aligned will this be ok

Taxi/Bus Hypo = Taxi and bus have crash.  Cab passenger (P) was injured.  FIRST SUIT:  T v. B. Jury finds T ≠ neg, B = neg and T wins.  SECOND SUIT: P v. B.  2 claims of issue preclusion (1) T wants to assert issue preclusion against P to stop her from relitigating T’s negligence.  T canNOT assert issue preclusion against P since she is a stranger to the first suit.  (2) P wants to assert issue preclusion against B from denying his negligence.  B was a party to the first suit who did litigate and lost.  Even though B only found negligent as to T’s damages, really same issue since P was in T’s taxicab.  Therefore P can probably assert issue preclusion against B. B will argue (a) that P is gaming the system, i.e. she could have intervened in the first suit, but decided to piggyback on T’s judgment instead, (b) he had a lower incentive to litigate in first suit ($5000 car vs. $1 million injuries), and (c) B was not a Π last time, didn’t get to choose the forum, which was possibly inhospitable to him.  SEE PAGE 167 OF NOTES.

City of Anderson v. Fleming = Π falls on construction site.  FIRST SUIT: Π sues contractor K, K wins.  SECOND SUIT: Π sues city, C, who employed contractor.  Can C assert defensive nonmutual collateral estoppel to stop Π from relitigating C’s negligence (really K’s negligence by proxy)?  Court holds that C can assert nonmutual collateral estoppel to stop Π from relitigating because of the doctrine of subrogation, i.e. a type of indemnification (one held liable to another when the “another” is liable to a 3rd party).  Here, if C loses, K has to pay, i.e. indemnify the city.  Issue preclusion allowed to prevent a bizarre result:  So, when C loses, the jury is telling C that they are derivatively liable for K’s negligence even though a previous jury found K ≠ negligent.  

Thoughts on Fleming
· No privity between contractor and city since K is liable to C, but C not liable to K

· Indemnity Circle

· A is found not negligent

· Then B is found liable for A’s negligent conduct

· EITHER

· B will have to pay, but A won’t ( not fair to B paying for something that not only did they not do wrong, but neither did the party who should be indemnifying them

· A subject to inconsistent judgments and probably has to pay B

· “indemnity circle”: 1st suit against employer is a bar because allowing ( to sue employee will be equivalent to suing the first one a second time because of indemnification

▪ Sometimes non-mutual offensive CE can be used 



· arguments against use of non-mutual offensive CE: 

- Δ didn’t choose forum

- other party should have joined in first suit

- Δ may not have had incentive in 1st suit

- Δ’s duty to party wasn’t litigated in first suit

There has been a lot of pressure to abandon mutuality - 1st big case: Bernhard:

Bernhard v. Bank of America Nat. Trust & Sav. Ass’n = Elderly woman gave $ to Cook to manage.  She died and Cook became the executor.  Cook asked for an accounting and “forgot” to include that $ because he kept it.  FIRST SUIT: Bernhard, beneficiary of will, sued in probate for the $ to be placed back into the estate.  Court finds that the money was a gift to Cook and he wins (he keeps the $).  SECOND SUIT: Now, Bernhard is the executrix (Cook not a party in this suit) and she sues the bank where the money is held claiming that the $ belongs to the estate, not Cook, and they should give it back.  Bank asserts defensive nonmutual collateral estoppel against Bernhard claiming that the issue of ownership of the money was already litigated – court allows DNMCE because:

· Rule of pure mutuality with indemnity circle exception ( collateral estoppel OK.  Otherwise, Bank could lose, but not be able to collect the $ back from Cook (just like Fleming).  However, court announces broader rule:  mutuality no longer bars a stranger to the first action from asserting defensive nonmutual collateral estoppel.
(A = Ms. B, C = Mr. Cook, B = bank)

A1: A v. C (C wins because court determines money was a gift)

A2: A v. B (B tries to use DNMCE)

A3: B v. C (B wins, then C has two different verdicts and must pay for something another court told him he did not owe.  If C wins, then B loses $ to A.  Result would be that the bank has to pay $ that has been found was not owed to the estate in the first action or must pay for the actions of a third party who has already been found off the hook in the first suit.)

▪ Can the bank use CE against Ms. B?  Yes.


· Traditional mutuality: B can’t use CE because A can’t use it against him 


· Court moves away from traditional mutuality: 



- A is a ( in both suits (just switching adversaries)



- Preclusion asserted defensively

( In most jurisdictions, CE used defensively against repeat (s is okay

· This was a particularly appealing case for the assertion CE because Π is getting a second bite at the apple and should have been efficient by bringing both parties into the first suit.  Allowing DNMCE avoids the unappealing action of Π being able to bring two suits fishing for $.
· DNMCE is efficient (make same claims come together), fair (2nd bite prevention), and finality (risk of inconsistent judgments).

· FYI:  The party against whom preclusion is asserted was the Π in the first suit though it is sometimes possible to assert DNMCE against someone who was a prior ∆ in the first suit (not the Π).

Parklane Hosiery Co. v. Shore = FIRST SUIT: Government sued Parklane for securities violations.  Government won proving fraud.  SECOND SUIT: Stockholders sue and want to use offensive nonmutual collateral estoppel to stop Parklane from denying fraud.  Parklane can’t really say this would be unfair because: (1) stockholders could not have joined in first suit (unlike RR passengers), (2) no risk that stockholders were using “wait & see” approach since they filed their suit first, (3) Parklane lost first suit ( no chance of inconsistent judgments (unlike RR where losing 1 led to 25 wins and 25 losses – many different outcomes) – the ∆ was only sued once and lost allowing for consistency in the second suit if ONMCE is applied (avoid inconsistent judgment), and (4) even though first suit was decided by judge and second suit would give rise to jury right, preclusion is always ok regardless of factfinder identity in the first suit. Therefore, offensive nonmutual collateral estoppel OK here.

· Though all these reasons allowed ONMCE to be asserted, these are always harder cases when dealing with a repeat ∆ and not just a Π switching parties.
· The court then suggests a 2-part test for when ONMCE applies (this test applied in all federal Js, but not many other Js):

1. Wait-and-See Approach (If the second Π can lie and wait relying on Π in first suit to do the work and then parachute in to use the first Π’s work to win its suit.  Here, no because the Πs aren’t allowed to join/intervene in a suit w/the government here.)

a. Could the second Π have joined/intervened in the first suit (shows a wait and see attitude and therefore potential redundant litigation in the second suit)?
2. Fair to the ∆ (Want to be confidant that it is fair for the Π to assert ONMCE).  Ask: 

a. First, ask if there is any risk/prospect of an inconsistent judgment (no here, yes in train hypo)?  I.e. has there been another suit resolved in another way?

b. Second, ask if there is an adequate incentive to litigate in the first suit (here crazy not to have litigated seriously when sued by the government for securities fraud because it could be the end of the company)?

c. Third, is there anything else unfair about the first jurisdiction regarding procedural opportunities (Example:  if they had limited discovery, inconvenient travel etc. in the first suit (undermines reliability).  Here, the ∆s argued no right to a jury trial was unfair but the court did not think this was a concern.  None here then.)?

· The court announces the binding affect of this test in federal Js because they want parties to rely on it in the future.  For state courts though the binding affect of a decision is determined by the law of that state (a matter of CA law for example).  

HYPO:  

A1: P v. D (P is not negligent and wins, D is negligent)

A2: D v. R (R wants to use CE, but with pure mutuality he can’t)

Is it different if a party asserts CE against a Δ from the first suit?  Some say no, can’t use it…


▪ Δ is disadvantaged: 

- didn’t choose forum

- other party should have joined in first suit

- Δ may not have had incentive in 1st suit

- Δ’s duty to party wasn’t litigated in first suit


▪ Some say no, Δs usually win

A1: P v. D (P wins, D negligent)

A2: R v. D (R tries to use offensive, non-mutual CE)

▪ D says: the duty to R is different from duty to P, there was no incentive in first suit, R got to “wait and see” and can use CE against D either way (D can’t use it if he wins)

Example of asserting non-mutual offensive CE against a Δ from first suit is bad:

A1: P1 v. R (R wins)

A2: P2 v. R (R wins)

A3: P3-25 v. R (R wins all of them)

A4: P26 v. R (R loses)

A5: P27-50 v. R (now all these (s can use CE against R!?! – Not Fair)

RELIEF FROM JUDGMENT

Post-Trial Correction of Errors – Back to “Getting it right”

Ground for Seeking Relief from District Courts

Power to Set Aside a Judgment on Grounds Discovered After it was Rendered

Rule 59 – A new trial may be granted to all of any of the parties on all or part of the issues if 
· New evidence that could not have been found before
· Evidence must be highly relevant
· Evidence may show that jury verdict based on false evidence

· Misconduct by the judge, incorrect ruling on evidence or improper conduct of counsel

· Will not be granted if:  the errors don’t significantly affect the outcome (harmless error) or were waived b/c they weren’t timely objected to, lack of preparation

Partial New Trial:  to save time & expense, the court can order a new trial if it is clear that the error relates solely to one claim or defense or issue (ex: amount of damages).

***Some argue that this violates right to jury trial b/c jurors should be able to weigh in on the whole case

Timing:  no later than 10 days after entry of the judgment
Affadavits:  if a motion of a new trial is based on affidavits, they must be filed with the motion.  

***The opposing party has 10 days after service to file opposing affidavits.
On initiative of Court:  the court may, on it’s own accord, no later than 10 days after trial, order a new trial for any reason that would justify granting one on a party’s motion.

· Rule 60 – Relief from Judgment or Order (allows a court to grant relief from a final judgment for a variety of reasons)

· Relief under rule 60(b) – typically will be a new trial and not a reversal

· Rule 60(a) – Clerical Mistakes
· May be corrected at any time by court on its own initiative or on the motion of any party and after such notice, if any, as the court orders
· During pendency of an appeal, mistakes can be corrected before appeal is docketed in appellate court
· After docketed, mistakes can be corrected while appeal is pending only with leave of appellate court
· Rule 60(b) – Everything Else (Including mistakes, inadvertence, excusable neglect, newly discovered evidence, fraud, etc.)

· On motion and upon such terms as are just, court may relieve a party or party’s legal representative from a final judgment, order, or proceeding for the following reasons:

1. Mistake, inadvertence, surprise or excusable neglect

· Must be made no more than one year after the judgment.

2. Newly discovered evidence which could not have been discovered in time to move for new trial under Rule 59

· Must be made no more than one year after the judgment
· Evidence had to have been available DURING the trial, but the party could not get their hands on it.
· Must probably change the result of a new trial
· Must have been discovered since trial
· Could not have been discovered before trial
· Must be material
· Must not be cumulative or impeaching
3. Fraud (either intrinsic or extrinsic), misrepresentation, or other misconduct of an adverse party

· Must be made within a reasonable time
4. Judgment is void
· Must be made within a reasonable time
5. Judgment has been satisfied, released, or discharged, OR a prior judgment upon which it is based has been reversed, vacated, or it is no longer equitable that the judgment have prospective application

· Must be made within a reasonable time
· If a suit is barred because of preclusion, but the first suit was overturned, then the suit that is dismissed can be reopened because there is no more preclusive effect
· 5 does NOT apply to stare decisis, i.e. can’t reopen a case because the law has changed

6. Any other reason justifying relief from the operation of the judgment

· Must be made within a reasonable time
· Used only for extraordinary circumstances
· 6 NOT general catch-all

· Courts already reluctant to reopen cases – especially reluctant to do it under Rule 60(b)(6) ( give people the idea that no judgment was ever really final or over

· Would be allowed in situations of VERY GRAVE unfairness

· Ex. Π suing to stop IRS from deporting him

· Π being held by government

· Government not letting him get his mail, including government’s motion to dismiss case

· Π didn’t/couldn’t answer ( case got dismissed

· Though motions under 1, 2, and 3 must be made within one year, they also must be made within a reasonable time

· Motion under this rule does not affect the finality of a judgment or suspend its operation

· This rule does not limit the power of a court to entertain an independent action to

· Relieve a party from judgment

· Grant relief to a Δ not actually personally notified

· Set aside a judgment for fraud upon the court

· Independent Action = law suit asking court to undo prior judgment

· Not common today – if it was this easy, Rule 60(b) and its limitations would be rendered pointless

· Procedure for obtaining any relief from a judgment is NOW by motion prescribed in this rule or by an independent action

APPELLATE REVIEW

Common law & the majority of jurisdictions:  appeal permitted only from a final judgment (§ 1291)

Purpose: prohibit wealthy litigants from destroying their less affluent adversaries before a judgment can be reached by appealing every unfavorable decision during litigation.  Also used to avoid unnecessary intermediate appeals that are rendered moot by the judgment on the merits.  

· “Final” means the case has been resolved & the only thing left is the execution of the judgment – this refers to claims.

Minority rule:  appeals can be taken from most interlocutory (non-final) rulings of the court (NY).  Some states (NY) hold that a trial judge’s decision to grant a new trial may be appealed even though it’s not a final judgment.

Purpose: early resolution of major errors can avoid a wasteful trial & the need for definitive decisions on various interlocutory procedural matters to assure uniformity of application through a jurisdiction.

Principle of Finality

· 28 U.S.C. § 1291→Final Judgment Rule – Courts of appeals (other than U.S. Court of Appeals for the Fed. Circuit) shall have jurisdiction of appeals from all final decisions of the district courts, except where a direct review may be had in the Sup. Ct.  (Appeal is permitted only from a final judgment.
· 28 U.S.C. § 1292 – Interlocutory Decisions

· § 1292(a)→ automatic exception when injunctive relief is sought – Except for (c) & (d), appellate courts shall have jurisdiction on appeals from:

· Interlocutory order from US district courts granting, continuing, modifying, refusing or dissolving injunctions, or refusing to modify injunctions, except for direct review by the Supreme Court

· Interlocutory orders appointing receivers, or refusing orders to wind up receiverships or to take steps to accomplish the purposes thereof
· Interlocutory decrees of such district courts determining the rights and liabilities of parties to admiralty cases
· Purpose:  when a claim of irreparable harm is involved, a speedy method of appeal is considered very important.  An injunction may have a profound effect on a party & Congress says those orders should be immediately appealable.  

· § 1292(b) (Discretionary Exceptions) – When a district judge thinks that such order involves a controlling question of law where there is substantial ground for difference of opinion so that immediate appeal may materially advance the ultimate termination of the litigation, he shall so state in writing.  The appellate court may in its discretion permit an appeal to be taken from such order if the application is made within 10 days after the entry of the order: Provided that the applications shall not stay proceedings in the district court or the appellate court or a judge shall so order
· allows appeals in cases in which a long, costly, and unnecessary trial might be avoided by permitting an interlocutory appeal (issues to appeal even though not final)
· Since interlocutory, these appeals are different from Rule 54(b)
· Also unlike Rule 54(b), the court of appeals must agree to hear it (after district court certification)
· Most discovery order are interlocutory.  Get them by:
· Mandamus (court was clearly wrong)
Or by disobeying an order (held in contempt) and then the party appeals.
· In order to appeal, the trial court must certify that the issue involves a controlling question of law that should be resolved at once
· The issue must be so essential that to not have an appeal would seriously affect the final judgment; sometimes it is so important it will dispose of the case on the merits.
· This can be an exception to § 1291 and does not violate the REA because it is an act of Congress
· Stephanie had these/had not gone over in class:

· § 1292(c) – The U.S. Court of Appeals for the Federal Circuit shall have exclusive jurisdiction of 
· An appeal for an interlocutory order described in (a) or (b) of this section in any case over which the court would have jurisdiction of an appeal under § 1295

· An appeal from a judgment in a civil action for patent infringement which would otherwise be appealable to the USCTA and is final except for an accounting

· § 1292(d)(1) to (3) – Chief Judge of Court of International Trade and Chief Judge for the Court of Federal Claims [blah, blah, blah same as (b)] Federal Circuit may take appeal and there will be no stay in proceedings

· § 1292(d)(4) – Federal Circuit has exclusive jurisdiction of an appeal from district court in Virgin Islands, Guam, Mariana Island granting or denying a motion to transfer an action to the US Court of Federal Claims – When motion to transfer is filed, there will be no further proceedings in the district court until 60 days after the court has ruled on the motion, but there will be no delay in preliminary injunctive relief
· § 1292(e) – Supreme Court may prescribe rules, in accordance with § 2072 to provide for an appeal of an interlocutory decision to the appellate court that is not otherwise provided for
· FINAL JUDGMENT = Nothing remains for the trial court to do

· If trial will continue after an order, there is no final judgment

· That order is called “interlocutory”
· Final Judgment Rule
· If no final judgment, appellate court has NO jurisdiction to hear the appeal
· If no final judgment rule ( cases would yo-yo between trial and appellate courts

· Exceptions to Final Judgment Rule OR other ways to get to the court of appeals before a final judgment is rendered

· § 1292(b) = Party can appeal interlocutory order with agreement of both trial and appellate courts if

· Issues present controlling/dispositive question of law, the resolution of which will hasten end of trial

· § 1291(a) = Certain types of interlocutory orders are immediately appealable

· Classic Example: preliminary injunctions

· Why? Because it is an effective prejudgment of the facts before trial

· Rule 54(b) = A claim w.r.t. a party may be immediately appealable if certified by trial court in the interest of saving time

· Rule 23(f) = Class certification rulings are immediately appealable

· Collateral Order Rule

· Seeking writ of mandamus against trial judge

· Ignore trial court order ( can challenge the order in contempt proceedings

· Policy

	§ 1291 Federal Rule (Final decisions)


	NY Approach (Interlocutory orders okay)

	Efficiency:  multiple appeals in a single case takes more time.  Also, there could be no need to appeal:  final judgment on the merits may render the appeal moot because the party that loses the interlocutory order may win the case making the interlocutory appeal pointless.
	Efficiency: early resolution of errors can avoid wasting time later (might have an entire pointless trial – think PJ example)

	Fairness:  one party might decide that appealing all interlocutory orders is a good strategy – the party with more money can do this to end the litigation (harassment).  Then the case is not decided on the merits.
	Fairness:  waiting until later might mean that the evidence may not be available later or the delay may be prejudicial.  Again, PJ example – avoid litigating if should not be in that forum.

	One is not better than the other – probably depends on how often the district court is right (if right, NY = wasteful; if wrong = a good thing).  Difficult to answer this.
	Uniformity/Develop Law: there is very little case law on discovery issues which results in a lack of standards (often once finally appealable, the point is moot).  Allows the appellate courts to clarify the law for the district court to apply – a more even-handed application of the law.


Liberty Mutual v. Wetzel:  SC case

Facts:  District Ct granted summary judgment on liability, but did not rule on the damages – class action regarding employment discrimination against women.  Appellate Court affirmed.  At Supreme Court, the Court said the appellate court should never have heard the case in the first place (raised sua sponte the issue of appealability and did not decide the case on the merits).  Remanded to District Court to resolve the remedy/damages.  Can always get back to the Supreme Court again on the issue of liability.

Holding:  Summary judgment on issue of damages is “interlocutory” in nature and is therefore not immediately appealable except at the discretion of the trial judge pursuant to § 1292(b).  54(b) only applies with multiple claims and this case involves only one.  

· Decision was not final because no remedy was given and was therefore not appealable.  Final decision was made regarding liability.  

Notes:  The Supreme Court had the big picture in mind – though not efficient in this suit to remand, the court wanted to make clear that non-final decisions cannot be appealed in the future.  Concerned about precedent; do not want piecemeal litigation to be allowed.

Reasoning:
1. The general rule in federal court for appealability is § 1291 Final Decision Rule.  Why this case was not final under § 1291:

2. Rule 54(b) (multi-claim/party) – the ∆s cannot take advantage of this.  If you have a multiple claim or party case and the district court reaches a final decision w/respect to one of the claims then the party with whom it was decided against adversely can appeal just that one claim.

a. The rule says there must be an express determination from the court that the party can appeal that claim.  This is an attempt to soften some of the harsh consequences of the liberal claim/party joinder rules.  Maybe the evidence does not overlap sufficiently between the two claims so immediate appellate review would be appropriate.  Delay would be harmful to the one party.  Prejudicial to that party’s interest.  

b. Does not violate the Rules Enabling Act (does not conflict with the statute that only final decisions are appealable).  Just because there are other claims to be resolved does not mean that when one of those are finally decided that they cannot qualify under § 1291 as a final decision.  Congress has since made clear that the court has authority to define what counts as a final decision.

c. For 54b to apply the suit must involve multiple claims or parties or both and an express determination from the district court (finally resolved x claim against x party and there would be harm in delaying appeal so it may seek that if it wants to in a timely fashion – this is fair to x party).  This can only apply if there is more than one claim but the Liberty case only has one claim and so it does not apply.  

d. Notes discuss when appropriate to enter this determination – however, can’t appeal saying the district court erred in not making this a final decision.  

e. This can result in duplicative appeals if some are made final and the same stuff will go forward later – that is error to the district court.

3. 1292(b) – source of the 10-day requirement to make application to the Court of Appeals.  This is not available to Liberty Mutual though it does apply to interlocutory orders.  Sometimes courts will allow this:  

a. Need District Court certification similar to above:  must certify 1) that the order concerns an issue that raises a controlling question of law as to which there is substantial justification (important/ambiguous on how it should be resolved) and 2) that immediate appeal will materially will advance the termination of L (i.e. an issue which could make it all go away so want that decided first and definitively).  

b. Must petition court of appeals within 10 days of the district court certification, then appellate court decides if it will hear it (a rare remedy).  Court of appeals has discretion to hear the order and it is better for questions of law than fact.

4. 1292(a)(1) – Interlocutory Appeals.  Only when the district court has granted/denied/or modified injunctive relief or something quite similar

a. Here in Liberty Mutual it had not ruled one way or the other on relief.

5. Collateral Order Doctrine – see Cohen v. Beneficial Ind. Loan Corp.
a. For this to apply:

i. 1:  Conclusively Determined (the issue must be this)

ii. 2:  Collateral to the Merits (the issue must be this)

iii. 3:  Effectively Unreviewable later on appeal after the final judgment (the issue must be this)

1. Just need one of these 3 for the COD to apply.  Something may be inefficient, but if reviewable later (remedy for a new trial) then this won’t apply.  

6. Mandamus – although the statutes do not allow the party to appeal, the aggrieved party may go to the appellate court and say that their rights have been violated and that the decision was so prejudicial that the court of appeals should intervene and order the district judge to dismiss the suit, etc.  Does not require district court certification.  An extraordinary remedy which is not routinely granted.

7. Also could just refuse to follow the order, get put in jail, appeal from the contempt.  Seen in Hickman v. Taylor.
Cohen v. Beneficial Ind. Loan Corp (1949): 

Facts:  This is a shareholder derivative suit with the Πs claiming the value of their stock had been hurt.  NJ Law:  ∆s must post bond to pay Πs legal fees in case ∆ loses.  Πs file diversity suit in federal court in which judge holds in an Erie Decision that state law does not apply (it’s arguably procedural) – federal law applied instead.  This ruling is not a final judgment and did not fit into existing exception.  SC decided that the District Court erroneously said they didn’t have to follow NJ law.

Issue:  The question was whether or not this was appealab.e

Holding:  But SC held that Πs could appeal right away because there would be no way to undo the damage later.  In other words, if Π wins there would be no bond in which to pay the fees (no guarantee of payment).  There is a small class of rights asserted that are separate from and collateral to rights asserted in the action that are too important to be denied review and too independent of the cause itself to require that appellate consideration be deferred until the whole case is adjudicated.  Here, the decision would be unreviewable later (posting bond is there to assure money later, if ( wins later and there is no bond posted, there will be no bond and the Δs may have no money).   This is a decision that doesn’t go to the merits, but is important enough that not hearing it now will do harm.

· See 3 bullets about the collateral order doctrine above.  The effectively unreviewable bullet applied to this case making it appealable.

Lauro Lines v. Chasser:  deleted, didn’t go over in class.

Coopers & Lybrand v. Livesay: deleted, didn’t go over in class.
“Death knell” doctrine: a refusal of the trial court to allow a class action suit is really a final judgment and is appealable because the refusal would kill the action because it would be uneconomical and ineffective for the individual plaintiffs to sue on their own.  The absent class members = also bound by the judgment.

STANDARDS OF REVIEW

There are 3 principle standards of review:

1. Abuse of Discretion: applies to those decisions where the district court has discretion  to render a decision (things that involve weighing of evidence, hearing oral testimony, etc.).  Quite deferential to the District Court – ask if among the reasonable options and did the District Court apply one of those reasonable options.  Do not ask what the appellate court would do in the District Court’s shoes.

a. It must be an egregious exercise of discretion to be reversed. Not among the range of plausible outcomes in the view of the court of appeals.

2. Clear Error: apply to findings of fact

a. Lots of deference to the trial court

b. It is clearly erroneous if the court has a “firm and definite belief that a mistake has been committed” when looking at the evidence.  

c. Again, if there is more than one plausible reading of the facts, then only something that departs from those options is clearly erroneous.  This is similar to abuse of discretion.

3. De Novo: apply to findings of law

a. No deference to trial court at all (look at it anew)

b. Person in trial court gets a second bite at the apple – gets a new trial

House painting Hypo = Employee of Acme House Painting is alone on a ladder at noon.  At the end of the day, he is found dead at the foot of the ladder.  Cause of death = heart attack.  Widow files a claim for workers’ compensation.  If husband fell first and then had heart attack ( benefits, if vice versa ( no benefits.  Judge finds more likely than not husband fell and then had the heart attack.  Appellate court decision rests on if they determine that each situation was equally plausible and therefore Judge did not abuse discretion.  But, either scenario is perfectly equally as likely, widow should lose since she did not carry her burden of persuasion of showing preponderance of the evidence, i.e. 50%+.  Then again, if it seems more likely that he had the heart attack first, judge’s decision was clearly erroneous.
	Trial Judge
	Jury
	Court of Appeals

	Credibility - can see demeanor of the witnesses (shifty, sweaty)

	12 > 1 – minimizes the arbitrariness, bias of one judge (although unanimous jury can have this same effect)
	3 > 1 – 3 judges more than 1


	Special knowledge – better awareness of what’s in the record

	Community – if they think more likely you fell off the ladder first then you should defer to it


	Law – want to make decisions of law which can be applied generally/uniformly (makes it not necessarily inefficient because it would apply to all future decisions).  De novo.

	Systemic – judge’s particular advantage here doesn’t tell us that he’s better to make the decision, but the court of appeals should still defer (different conclusions of courts not good), never any certainty to district court decisions – will always seek 2nd bite at the apple because their opinions would mean nothing.
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