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CIVIL PROCEDURE II – OUTLINE

General Policy Note:  

1. Discovery = accuracy + equalize access to information  

2. Erie doctrine: fairness (what law applies)

3. Summary judgment: efficiency

4.
Jury trial right: collective judgment better than 1


5.
Preclusion: finality 
 

I.
Discovery



A.
Purpose/Policies behind Discovery




1.
Pro-Discovery





a.
Fairness ( Eliminates surprise.  Fair for parties to have broad access





b.
Accuracy ( Allows parties to NARROW the issues and PRESERVE information that might not be available at trial (e.g. witness dies)

· Most often Ds have superior access, they can “freeze” testimony by winning race to depose witnesses (b/c of financial advantage)





c.
Public Interest ( discover “smoking gun” (i.e. tobacco litigation)




2.
Anti-Discovery





a.
Dilutes Incentive ( one party lets other do all the work





b.
Fishing Expedition ( Ps sometimes use discovery to THEN discover an action, or obtain business secrets (usually severely limited)





c.
Cost ( intensive, expensive, years-long process.  D has incentive to drag case on, while P’s lawyer paid by contingency fee



d.
Privacy interest ( Rule 26(c) can prevent disclosure of private info

B.
Scope of Discovery
1.
Rule 26(b)(1) ( Modern discovery


a.
Parties may obtain discovery regarding any matter that is relevant to the claim or defense of any party.


b.
Relevant information need not be admissible at trial if appears reasonably calculated to lead to admissible evidence at trial

c.
Information not privileged   


2.
A party may discover information even if the opposing party agrees to stipulate to the facts requested (Cornett Stores)

3.
Defendant’s financial assets


a.
D must automatically disclose any insurance policies (26)(a)(1)


b.
P can discover financial information only for purposes of punitive damages, not for compensatory damages. (Grant v. Huff)

C.
Mandatory Disclosures


1.
Initial disclosures 26(a)(1) ( within 14 days after the 26(f) conference, unless a different time is set by court order or party objects in 26 (f) report to any particular disclosures.

a. 26(a)(1)(A): Names.  Parties must disclose identity of persons likely to have discoverable information supporting its claims and defenses, unless solely for impeachment. 

b. 26(a)(1)(B): Documents and Tangible items that will support your own claim (not ANY claim).  Can’t be solely for impeachment.  E.g.→ description, location of all documents, data compilations.

c. 26(a)(1)(C): Damages.  Any computation of claimed damages  

d. 26(a)(1)(D): Insurance Information. May cover liability in this section 



2.
Pre-trial Disclosures (26)(a)(3) ( At least 30 days before trial, parties must automatically fork over:

a. Trial witnesses who you are going to call or use generally

b. Deposition testimony of witnesses who won’t be called at trial




c.
Identification of other evidence and exhibits party intends to admit at trial, or might admit at trial



3.
Automatic disclosures must be signed, sealed and served unless parties agree otherwise and there is, pursuant to Rule 26 (e), a duty to supplement any changed information (corrected) which is later discovered

D.
What information is beyond the scope of discovery?

1.
Protective orders: 26(c) ( courts discretion to limit discovery 

a.
Court have broad power to limit discovery to protect a party from embarrassment, annoyance, oppression or undue burden for good cause shown, limited only by abuse of discretion standard

· Court can order that discovered info cannot be published (Seattle Times v. Rhinehart)
· Court can also order discovery, but redact privileged information, or have judge look at it in camera (Marrese v. American Orthopedic)
 
2.
Discretionary limitations on discovery: 26(b)(2) ( Court may make any necessary limits or alterations including number and length of depositions, number of Rule 36 requests, if court says:
a. Discovery is unreasonably cumulative, unfair, and there is another more convenient, less burdensome way to get info

b. Party seeking has already had ample opportunity to discover this

c. Burden outweighs likely benefit, amount in controversy, parties resources, importance of issues at stake


3.
Privileged Information: this protects the sanctity of certain relationships




a.
E.g. attorney-client, doctor-patient (eroded), self-incrimination




b.
You may waive privilege (except if member of the clergy) and doctor/patient privilege is waived if you bring a personal injury suit.



4.
Work Product Doctrine 26(b)(3) ( Hickman v. Taylor



a.
Qualified privilege for written information: information that a representative of the party develops in anticipation of litigation is not discoverable by the opposing party except for good cause:





(1) Other side has “substantial need” 





(2) Would suffer undue hardship to obtain materials by other means




b.
Absolute privilege for oral recollections




(1)
Representatives’ mental recollections, conclusions, opinions or legal theories can never be discovered.  Cf. Upjohn




(2)
Also protects oral statements of witnesses given directly to a representative b/c any reporting of those statements will be informed by the representatives thoughts and theories.  

c.
Exceptions:

· Party can always get a copy of their own statement

· Non-parties can get a copy of their own statements

· Routine documents for business purposes, not prepared in anticipation of litigation.

E.
Parties cannot seek discovery before 26(f) conference (Rule 26(d))


1.
Discovery Planning conference- Rule 26 (f)


a.
Must be held at least 21 days before the rule 16 scheduling conference.




(1)
Attorneys/ representatives are jointly responsible for arranging the conference and for attempting in good faith to agree on proposed discovery plan.




(2)
A court may by local rule or court order require that parties and attorneys attend the conference in person




(3)
Matters discussed at conference

· Nature and basis of their claims and defenses

· Possibility of settlement

· Arrangements for automatic disclosures under 26 a 

· Develop a proposed discovery plan

b.
Matters discussed, embodied in discovery plan, must be given to court within 14 of conference.

F.
Oral Depositions – Rule 30


1.
Sworn testimony 


2.
Limited to 10 in number, and no longer than 7 hours in length.


3.
Cannot ask questions that ask deponent for application of law to fact


4.
30(a)(2) ( Party must obtain court’s permission if:  



a.
To get more than 10 depositions



b.
Person already has been deposed



c.
Party seeks to take deposition before 26(f) conference b/c person expected to die, in prison, or soon to be out of country


5.
Who is subject to depositions: 

a. Parties to suit: must attend deposition, or suffer penalties (Rule 37 b).   

· Party can be fined (attorney’s fees), jailed, or case dismissed



b.
Non-parties: not required to attend unless subpeoned. 

· If subpeoned and don’t show up→ can be held in contempt, and or have to pay fines. Rule 45(e)

· Subpeona must provide f/ deposition w/in 100 mi. of non-party


6.
Deponent must answer all questions on direct or cross, unless there is a protective order or they are being asked about privileged information.



a.
Although deponent must answer all questions, they may note an objection, which is later considered by the court.



b.
Court may have decided to keep the information out, but if you fail to object during the deposition you have waived that right.


7.
Deposing organizations or business: (30)(b)(6)



a.
The organization can send a representative who has the information and knowledge of the matters to be explored, unless obvious they chose wrong person.  Cf. Less v. Taber

8.
Depositions taken by audiotape and videotape are permitted


9.
Depositions can be taken before a claim is filed by any party who expects to be a party to an action cognizable in federal court in order to preserve evidence, only by order of court. (Rule 27)

G.
Written Depositions (Rule 31)


1.
Rarely used, except when:



a.
Need basic information (e.g. authenticate documents)



b.
Distant non-party witnesses (greater than 100 miles away)


2.
Lawyers do not have to be there


3.
Can serve this on any person, including a party


4.
No motion required


5.
Officer reads questions to witness and witness answers


H.
Written Interrogatories: Rule 33



1.
General info




a.
Written questions addressed to ANOTHER PARTY 




b.
Limited to 25 including discrete (reasonable!) subparts w/o court order.  (Williams v. Board of County Commissioners)




c.
No formal proceeding, no officer is present, but must sign under oath




d.
Must serve a copy of answers within 30 days




e.
Questions can ask party to apply law to fact, or ask hearsay



2.
33(d): Receiving party has affirmative duty to investigate



a.
Party must give information that reasonably available to him even if beyond his actual knowledge at the time of the interrogatory. 




b.
If the answer may be gleaned from documentary information, the answering party must make docs available and provide a roadmap (if burden of fishing through the information is the same for both sides)




c.
If burden to get the answer would be greater on the discovering party→ the answering party must find it.




d.
Cf. Riley (stiff sanctions for not turning over what you know)



3.
If party does not answer, you can get court order to make them answer (tool is rarely used)



4.
Cannot ask them for privileged info or anything not in scope of discovery



5.
Policy 




a.
Drawbacks: no spontaneity, and lawyer can answer questions




b.
Effective discovery device when: 





(1)
Institutional party (e.g. corporation)





(2)
Basic information (e.g. who designed engine?)


I.
Discovery of Documents and Tangible Things (Rule 34)



1.
A party, without a court order, can compel other party to produce documents and other tangible items for inspection/copying, etc., that would lead to admissible evidence.




a.
Could include papers, photos, books, accounts




b.
Also includes right to inspect and/or survey land (negligence suits?)



2.
Non-requesting party must respond within 30 days.




a.
If a party refuses to fork over, then can seek a court order and must show that unless discovery is allowed, it would be impossible or highly impracticable to obtain vital information



3.
34(b): Request shall specify reasonable time place and manner for inspection, and it must be described with reasonably particularity.



4.
34(a): Includes items that party has custody, possession, or control over



a.
Prima facie case of control is all that is needed to justify order to produce documents – company can use influence. (Hart v. Wolfe)


5.
If party refuses to produce documents, and court does not order it, cannot be used at trial



6.
When the documents are in the hands of a non-party, he can be compelled under Rule 45 (subpoena rule)



7.
Lawyers might try to interpret a request for property narrowly to avoid giving up "smoking gun" but this is a questionable tactic because they might be held in contempt if blatant.




a.
Sellon v. Smith ( P asked f/ any report from GM related to alternative fuel systems design re: X-body cars.  GM didn’t turn over smoking gun, saying it was “general request.”  Smith says sanctionable conduct.



J.
Request to Admit (Rule 36)




1.
Written request from other party to admit genuineness, truth, or accuracy of some document or fact, while under oath




2.
No court order required




3.
Used to dispose of issues not in dispute between parties.




4.
Party must admit, deny, or claim not enough info to answer, or object and state specifically the reasons why

a.
Saying there is not enough info is invalid, unless party investigates and make reasonable inquiry

b. A party who considers that such an admission presents a genuine issue for trial may not, on that ground alone, object to the request.



5.
If you fail to answer within 30 days, its deemed admitted.



6.
Result of admissions




a.
Any matter admitted under this rule is conclusively established, unless court on motion permits withdrawal or amendment of admission




b.
Courts can modify admissions or denials, depending on prejudice to opposing party. 




c.
Any admissions made are for the purpose of this action only and are not binding elsewhere



7.
Sanctions (Rule 37)




a.
If the other party proves later that the answering party LIED, court may order that lying party pay attorney’s fees/expenses  




b.
Only if party who failed to admit did not have reasonable grounds to not admit.  37(c)


K.
Physical and Mental Exams: Rule 35


1.
When the mental or physical condition of a party, or person in custody of party, is in controversy, court may order the party to submit to a physical or mental examination by a licensed/certified examiner



2.
Order may only be made upon showing of good cause AND notice to person to be examined




a.
Exams must be reasonable in nature or number. 




b.
Determination of good cause involves weighing the pain, danger, intrusiveness of exam against need for info to be gained.



3.
In controversy means an actual and major issue/element (either as basis of a claim or a defense) in the case (Schlagenhauf v. Holder)




a.
Mental/physical exam can’t be used to impeach witness or get to credibility of witnesses.  Ex. examine D to see if he’s lying during a breach of contract claim




b.
Party suing in a personal injury suit must submit to physical exam



4.
Can only be parties and those under the control of parties (under control  of parties= usually minors and incompetents.




a.
This DOES NOT include witnesses, employees and other parties not connected with main party.



5.
If you are examined under this rule you can ask for and get a copy of this report, but you also will then be required to fork over any previous examinations taken by your own experts



6.
If you refuse to submit to a physical exam, you cannot be held in contempt but may be held in default.


L.
Expert Testimony


1.
Rule (26)(a)(2) ( Mandatory Disclosure of Experts to Testify at Trial




a.
Within 90 days of trial, party must disclose any expert witness who he will call to testify  




b.
Must provide report detailing expert’s qualifications, bases f/ opinions and theories




c.
If evidence intended solely to contradict or rebut evidence by opposing expert, due 30 days after such disclosure by the other party



2.
Rule 26(b)(4) ( Trial Preparation, Experts




a.
26(b)(4)(a): party may depose any person who has been identified as an expert who may be called to testify




b.
26(b)(4)(b): expert retained by party in anticipation of litigation but not called to testify ( only can be deposed under 35(b) or under a showing of exceptional circumstances (26 b 4 b).  Cf. Perry v. W.S. Darley & Co




(1)
35b → experts who have physically examined a witness and will not testify





(2)
Exceptional circumstances include a) expert reaches a conclusion and then destroys evidence b) evidence is destroyed by act of God.   





(3)
Could also be where only one expert in field, or wealthy party has retained ALL experts in field




c.
Expert that is eyewitness can be called to testify as witness




d.
26(b)(4)(c): unless manifest injustice would result, court shall require that party seeking discovery pay expert reasonable fee. Courts order a splitting, or fair apportioning of opposing expert’s fee.  Does not apply to initial disclosures under 26 b 2



M.
Duty to Supplement – Rule 26(e):



1.
Party has duty to update/correct any material information discovered




2.
Applies to automatic disclosures; interrogatories; expert testimony; request for production + admission.  Does not apply to depositions



3.
Typically you must fork over:





a.
Names of newly discovered witnesses





b.
Add’l experts to be called at trial+summary of expected testimony





c.
Responses that were incorrect when made, or are no longer true, when the failure to reveal the errors and amend the response would amount to knowing a concealment.



N.
Use of discovery at trial




1.
Federal rules are pretty liberal



2.
Depositions at trial (Rule 32)





a.
Can be used in place of testimony when witness is 






(1)
Not within 100 miles, (even if deponent is the P in the case).  Cf. Richmond v. Brooks 






(2)
Old or sick (infirm)






(3)
Cannot find or subpoena the witness.  (though deposition taken w/o notice and leave of court can’t be used later)






(4)
Exceptional circumstances, in interest of justice 




3.
Scope of depositions ( only those answers that are admissible can be introduced, court will black out inadmissible portions.




4.
Expert testimony can be used anywhere (except FL)



O.
Sanctions: Rule 37




1.
If a party willfully violates discovery, may be sanctioned; gross negligence violating discovery may also be sanctioned (Cine 42 Theatre Corp)



2.
37(a)(2)( Motion for Order Compelling Disclosure or Discovery     

   


a.
Discovering party can move f/ order of an answer if party fails to answer a question in deposition or on interrogatories, or failure to fork over property on proper notice, or failure to admit or deny





b.
Requesting party must certify that he made honest attempt to secure the disclosed info. 





c.
If he has done this, the court may:

(1)
Order other party to respond

(2)
Unreasonable responding party ( court may order fees for the party making the motion, including attorney’s fees

3.
37(b) ( Failure to Comply with Court order or Subpoena.  Court may


a.
Hold in contempt (thus can fine, jail)

· Court CANNOT hold party in contempt for failure to submit to physical exam


b.
Dismissal of all or parts of case


c.
Fines (pay attorney’s fees)
5.
37(d) ( Failure to appear at Deposition or Answer Interrogatories.


a.
Court has wide discretion and power


b.
Can lead to automatic sanctions, with no court order required       


(1)
Striking of all or part of the complaint or defense


(2)
Default judgment


(3)
Limiting the admissible evidence at trial


(4)
Expenses of obtaining sanctions, including reasonable attorney’s fees


c.   Court has wide discretion and power


d.
Penalties are available against party corporations and associations

6.
37(c)(1): Failure to Disclose; Refusal to Admit ( court may impose attorney’s costs, or bar such matter and evidence f/ use at trial

 II.
State Law in Federal Courts: Erie Doctrine
A.
Is the Federal rule codified?


1.
Is the Federal rule Constitutional?


a.
Is it arguably procedural?  




(1) Does this rule govern ordinary decisions in people’s lives?  Cf. Hanna (Harlan, J., concurring). 

· YES ( It’s substantive, and state law would apply

· NO or MAYBE ( arguably procedural.  Follow federal rule.



Substance


     Arguably Procedural


        Procedure

                  Standard is negligence, not strict liability

   SOL



     Brief must be blue


b.
What type of federal rule is it?



(1)
Statute = arguably procedural test.  Cf. Stewart (§ 1404 change of venue)




(2)
Federal Rule of Civil Procedure = same test.  Cf. Hanna 




(3)
Federal rule = Constitution itself ( federal rule governs.  Doesn’t matter whether substantive or procedural.


2.
Is it valid under the Rules Enabling Act? (§ 2072)


a.
Does the rule or statute affect the right itself or ENFORCEMENT of right?  
· Supreme Court has never struck down FRCP on grounds of Rules Enabling Act (they themselves promulgated the FRCP)

· But don’t assume the Court would never do this

B.
Does the codified rule actually apply?

1.
Is there a direct collision between federal rule and state law?  



a.
Yes ( federal rule applies because it is on point, b/c of Supremacy Clause.



b.
No ( federal rule not on point.  Defer to state rule under Erie analysis.  Cf. Walker (holding that FRCP 3 not intended to toll SOL, so doesn’t apply to circumstances, though Rule construed narrowly)

C.
What if conflict between state rule and federal practice (e.g. no Fed. Rule codified, dicta in federal court opinions, “American rule”)?


1.
Is state law substantive or procedural?



a.
If substantive, state law applies.   Cf. Erie (holding that in diversity cases, federal courts must apply state common law on any substantive issue).



b.
If procedural, is it outcome determinative?   




(1)
If it changes outcome ( apply state law   Cf. York 

· But anyone can make rule outcome determinative by not following rule (e.g. not filing blue brief).   




(2)
Outcome determinativeness modified by Hanna: will this rule promote forum shopping and inequitable administration of the laws?
· Policy to discourage forum shopping, but must look at it prospectively (i.e. would person forum shop in this case based on this rule). 

· Ex. for blue brief rule, NO.  For SOL rule or burden of proof, YES.  

· In Hanna, issue was does service of process need to be done in hand.  P served spouse via federal process, but MA rule said personal service necessary.  Court said person wouldn’t choose forum based on the silly minutiae embodied by the MA rule.

· Inequitable administration of laws not as important as forum shopping



c.
Is there a countervailing federal policy where application of state law deprives party of strongly protected federal right?  Cf. Byrd  

· 7th Am. jury right.  Really only time Byrd applies.

· Maybe if Congress passed statute that didn’t explicitly say, but said intent was to further certain policy

· Gasparini: doesn’t really address any of the steps on the flow chart.  Analysis was backwards.  Court wanted to ignore more important holding that appellate court could overturn jury verdict

D.
Which state law should the federal court apply in a diversity case or where there is a claim with supplemental jurisdiction?


1.
Under Erie, federal courts use the law of the courts in which they sit.


2.
Federal court must apply law of state as declared by (1) statute, interpreted by highest court in state, or (2) judicially declared by the highest court in the state. 



a.
When decisions of a state’s highest ct are very old or non-existent, federal court may turn to either lower court decisions or try to declare the state law as it would be declared by the highest state court if the issue were presented before it. Gives federal court quite a bit of leeway. (Klaxon)


b.
Most fed courts will find the reasoning (dicta!) of an intermediate ct of appeals decisive, unless out of tune with recent judicial developments. Saves the court from making state law, or making the prediction



c.
Federal court may certify the issue to highest state ct, but this is the exception.


3.
Does this mean the court will apply state choice of law statutes?→ Most likely yes, but Erie is not definitive on this issue.

a.
State choice of law statutes: A state can apply its own substantive law, so long as the state has significant aggregation of contacts w/ parties and transactions

III.
Adjudication without a Completed Trial

A.
Attack on the Pleadings—Rule 12


1.
12(b)(6) ( Motion to dismiss on grounds that P fails to state a claim



a.
Take all facts true in best possible light for pleader: If ANY set of facts could lead to a valid cause of action, then 12(b)(6) will be denied.

b.
Courts will not dismiss a pleading because it contains invalid claims mixed in w/ valid claims (American Nurses Association v. Illinois)

· Court may allow party to amend pleading if misstated claim

c.
Successful motion is rare, but it is considered an adjudication on the merits, and further actions on the same claim are barred.  


2.
Judgment on the pleadings—Rule 12(c)
a.
Can be granted where D fails to adequately deny the complaint

b.
Can be granted where P fails to adequately deny counterclaims/defenses



c.
Dealt with in the same way as 12 b, looks at facts most favorable to pleader being challenged.

B.
Summary Judgment: (FRCP 56)

1.
One party can move, based on pleadings, depositions, answers to interrogatories, and admissions on file for judgment as a matter of law 

2.
SJ granted when there exists no genuine issue as to any material fact, thus there is an absence of evidence to support the non-moving party’s case.

3.
SJ has full res judicata effect – adjudication on the merits

4.
Does evidence offered have to be admissible at trial?  Basic rule: you only consider admissible evidence f/ SJ motions, but if evidence submitted can lead to admissible evidence, may be admissible

5.
Burdens to keep in mind


a.
Burden on motion itself.  Party moving f/ SJ bears burden of demonstrating there is no issue of material fact



b.
Burden on claim itself. 




(1)
If P has burden and moves for SJ (this is tough) Cf. Cross
· P must show affirmative evidence to support his claim AND must demonstrate D’s evidence doesn’t create relevant dispute  

· P can’t simply attack the credibility of D’s witnesses

· If P’s burden heightened by nature of suit = heightened burden to prove SJ.  Anderson (defamation = clear/convincing evidence)

· Inappropriate to grant SJ when “personal motives, intent or feeling” are central to the proceedings.  Cross (P’s self-interested affadavit was not good enough as affirmative evidence).  




(2)
D moves for SJ





(a)
Show affirmative evidence disproving P’s claim.  Lundeen (D brought forth much evidence that P didn’t dispute); Adickes (D didn’t discharge initial burden b/c cop could have conspired)





(b)
D can sit back and “point out” lack of element in P’s case.  Does not have to show any affirmative evidence.  Celotex.  


6.
Appealability



a.
SJ denied = not final judgment, thus cannot appeal



b.
SJ granted = final judgment, appeal is OK


7.
Policy argument



a.
SJ promotes efficiency. Might get rid of non-meritorious claim. 



b.
Might hinder efficiency by discouraging filing of meritorious claim.

C.
Dismissal/Default Judgment

1.
Voluntary Dismissal
a.
C/l: P allowed, at any time prior to judgment, to voluntarily dismiss case without prejudice.  Rationales:

· Sued wrong party

· Principal evidence or witness not available

· Clear judge isn’t favorably disposed to claim, or know you’ll lose

· SOL going to run out and can get suit filed elsewhere  

b.
Modern approach—Rule 41:

(1)
P can voluntarily dismiss case before D files Answer or motion for SJ     

(2)
First dismissal is without prejudice, but any further dismissal is with prejudice (“2 bites of the apple” rule)

(3)
After D has moved for SJ or Answered, P can’t make a voluntary dismissal.  Rather, must get permission of court.  Possible considerations:

· Burden (financial) on D; P trying to avoid bad verdict; forum/judge shopping; P must litigate counterclaim; burden on court (can make P pay D’s costs, but not court costs); burden on P w/o dismissal grant

(4)
If you re-file action second time, court can say P must pay D for costs of first lawsuit


2.
Involuntary Dismissal: 



a.
Operates as adjudication on the merits, with prejudice.  Cf. Link v. Wabash

· But dismissal f/ lack of jurisdiction, joinder or venue are w/o prejudice



b.
Court may grant involuntary dismissal for:




(1)
Lack of jurisdiction or venue




(2)
Failure to join indispensable party




(3)
P’s failure to prosecute (“due diligence” or “reasonable time” standard)




- courts have held that dismissal for failure to prosecute in federal court does not prevent a suit in state court.

3.
Default: when D “fails to plead or otherwise defend.”   Other than pleadings, P doesn’t have to introduce evidence to prove its burden.  No need for trial.  

a.
54(c) ( P can only get maximum amount asked for in complaint  

b.
Party can make limited appearance to contest jurisdiction

c.
If D files an answer but never appears again, NOT default judgment.  Coulas 

d.
Difference btw default and judgment (Rule 55): if D has appeared in suit, gets 3 days notice before default judgment entered (clerk can render judgment). 

· If D has indicated some interest in case (e.g. participating in negotiations, deposition), entitled to notice (3 days).    


e.
Majority allow for default judgments to be reopened upon showing of good cause, within statutory period (usually 1 yr).  Otherwise, res judicata kicks in

IV.
Trial/Jury Right

A.
Pre-Trial Management—Rule 16

1.
Rule 16(a) ( courts can direct attorneys f/ parties and unrepres. parties to appear before the court f/ conferences to expedite action, early and continuing control, discourage wasteful activity, improve quality of trial and facilitate settlement


2.
Rule 16(b) ( courts can order parties to attend the conference (Heilman)



a.
Under 16(f), both parties and attorneys can be sanctioned for disobeying scheduling pre-trial order (e.g. pay attorney’s fees)


3.
Courts must hold a final pretrial conference, 16(d), and issue pre-trial order



a.
Pre-trial Order—Rule 16(e): this is the finalization of the discovery/pre trial plan.  Can only be modified to prevent manifest injustice.


4.
Courts can hire masters and magistrates to help manage a case  


5.
Policy Issues



a.
Advantages




(1)
Lawyer “hyperactivity” can only be tempered by active, managerial judges




(2)
Efficiency: case management effective in reducing time necessary for trial




(3)
Judges willing to assume this role to speed up litigation




(4)
Attorneys may be in favor of this to temper an abusive opponent.



b.
Drawbacks




(1)
Disengagement supposedly allows judges to adjudicate fairly, being active in the trial process means they become more emotionally involved  




(2)
Judges in managerial roles often work off the record, with little to temper their discretion (or lack thereof)

B.
What are the traditional provinces of the judge and jury?

Judge




Jury

(1) Historically

History


      --Consistency, uniformity from relying on historical model

(2) Law (includes procedural)

Facts

      --Power of “exegesis” 

      --Facts includes credibility of witnesses, damages

(3) Uniformity

Particularized/Specific

(4) Expert/technical questions

Communal standards/common sense determinations

  


1.
Question of law/fact distinction is increasingly blurred in modern times with the expanding authority of the judge



a.
Markman v. Westview Instruments, Inc.: determination of the scope of a patentee’s rights is the province of judge. Patent construction requires special training and practice, and judges are better equipped to perform this task. 



b.
Questions of the meaning of a contract are usually left to the jury, especially where it is an oral contract.

 
2.
Jury Instructions—Rule 51


a.
Judge must instruct jury as to relevant law at the end of the trial

· Some argue should be at beginning so jurors know significance of what they are seeing



b.
Party who wants to raise the inadequacy of instructions on appeal MUST OBJECT to those instructions before the jury begins deliberations  

· Courts sometimes make exceptions for “plain error”

· Court should be told of its errors before a new trial has to be granted, also this rule comports with the adversarial system



c.
If a requested instruction, that is technically incorrect, draws a judge’s attention to an important issue of law, judge is not relieved of duty to instruct properly because it was incorrect.  Kennedy v. Southern California Edison Co.


d.
An error in instructing jury in a civil case requires reversal, unless it is more probable than not that error is harmless 

C.
Verdicts (Rule 49)


1.
General verdict ( jury is asked only to announce who wins, and if it is the P, the extent of relief to be awarded.  Once they do so, judgment entered by clerk (pursuant to Rule 58)


2.
General Verdict with Interrogatories—Rule 49(b)



a.
Jury renders general verdict + must submit written interrogatories upon one or more issues of fact, the decision of which is necessary to a verdict



b.
If answers are inconsistent with verdict, court may send back to jury for further consideration or may order a new trial


3.
Special Verdict—Rule 49(a) (RARE)



a.
Jury makes special written findings upon each issue of fact, but does not enter verdict about who wins


b.
If court omits any import issue from list of questions, parties MUST object before jury retires or this objection is waived


4.
Policy Implications, General vs. Special Verdict



a.
Drawbacks to general verdict



(1) No way to tell how jurors decided, often results in needless retrial of case



(2) No way of knowing if jury actually followed its instructions on the law



b.
Argument against special verdict




(1)
Strength of jury system = can temper strict rules of law when appropriate




(2)
Adds flexibility in the law




(3)
Difficult to form unambiguous questions that won’t be reversed on appeal

D.
7th Amendment: “In suits at common law, where the value in controversy shall exceed twenty dollars, the right to trial by jury shall be preserved…”


1.
Interpreted to mean that a right to jury trial exists wherever in England 1791 a corresponding right existed. (actions at law yes, equity no)


2.
Doesn’t create right to jury trial, it “preserves” right  


3.
Applies to all federal civil jury trials, and is incorporated in FRCP 38


4.
7th Amendment doesn’t apply to states.  Concept of incorporation.  Initially Bill of Rights dealt only w/ federal government.  Many judges read Fourteenth Amendment to incorporate Bill of Rights to states.       


5.
7th Am. right applies to all parties in litigation.  Not just P or D. 


6.
Jury right can be waived   

· Rule 38 ----> must ask for jury trial within 10 days, otherwise right is waived.  

· Rule 39 ----> even if you are not entitled to jury trial (i.e. equitable action), w/ consent of parties, court can agree to empanel a jury


7.
No right to jury in equitable actions. FRCP merged courts of law and equity.  Don’t have to bring separate lawsuits.  

E.
Policy Rationales behind Jury Right

1.
Pro-Jury
a.
Political theory: check against gov’t overreaching (typically in criminal cases).  No jury right when party sues the gov’t (ultimate deep pocket).  Check against state before it can order individual to hand over money or property

b.
Legitimacy.  12 people agreeing rather than 1 person deciding.  Collective judgment of community (consensus). Participatory element, and feeling that citizens more humane than judges (who look at law in black/white terms) 


c.
Quality.  Juries make decisions better, esp. w/ disputed evidence.


2.
Con-Jury


a.
Quality.  Juries don’t understand law, esp. in high-profile cases    


b.
Legitimacy.  Juries often decide based on passion or prejudice.  Judges, who have greater stake in institution of judiciary, act less based on passion.


c.
Efficiency.  Process of choosing/instructing takes much time.     


d.
Myth.  Theory of jury is 12 peers making decisions.  Reality is professionals rarely sit on juries.  More education ----> less likely to serve on juries.  

F.
Equitable vs. Legal Claims ( Beacon and the Cleanup Doctrine

1. Clean-up doctrine: in equity, incidental legal issues could be disposed of w/o jury 

2. Modern rule: right to a jury trial is contained within every legal issue.  
a.
Beacon, Ross: If you have legal and equitable claims in action, must decide legal claims first, and jury must decide the claims.    

a.
Even if equitable issues predominate, legal issues must be resolved first, and by jury.  Dairy Queen  
3. In deciding whether a claim is legal or equitable, look at whether the claim is a claim “at common law.”  Would the claim have been recognized in 1791?

a.
Damages = always legal

b.
Injunctive relief = equitable

c.
Shareholders’ derivative suit.  Ross v. Bernhard (held it was legal)

d.
Bankruptcy proceeding = equitable, esp. b/c Congress has set up bankruptcy courts to get quick, efficient resolutions to claims.  Cf. Katchen v. Landy 


4.
What if cause of action didn’t exist in common law?  Most often when Congress passes statute and creates new cause of action.



a.
Curtis v. Loether ( suit re: fair housing provisions of Civil Rights Act. 1st time explicitly held 7th Am. applies when Congress statutorily created new rt.  



b.
Look at (1) analogous legal claims at common law and (2) traditionally legal form of relief.  Majority in Tull said relief sought more important.  



c.
Assessment of civil penalties doesn’t involve substance of common law jury right, thus it can be delegated to judges w/o violating 7th Am.  Tull


d.
Chauffers: duty of fair representation is equitable, but collective bargaining agreement=legal. Remedy not restitution, so jury trial should be available.



e.
Public rights doctrine (Cf. Atlas Roofing): Congress can let administrative agency decide seeming legal claim, w/o jury right (e.g. social sec. benefits)

· BUT Administrative agency cannot adjudicate private rights.  Granfinanciera v. Nordberg (bankruptcy proceeding ~ state contract claim)

G.
Directed Verdicts—Rule 50(a) (Motions for Judgment as a Matter of Law)


1.
Rule:  Must draw all reasonable inferences in favor of party opposing motion


2.
DV granted “if during a trial by jury, a party has been fully heard with respect to an issue and there is no legally sufficient evidentiary basis for a reasonable jury to have found for that party with respect to that issue”  Rule 50(a)(1)


3.
Appropriate before the case goes to the jury, and can come at 2 points during trial



a.
End of the P’s case ( D could say P has not carried his burden of production.  

· Courts reluctant; want to see rebuttal evidence and cross of D’s witnesses

b.
End of all of the evidence (more likely)

· Party must explicitly ask for directed verdict before case goes to jury


4.
If directed verdict is overturned on appeal, there must be a new trial.


5.
Policy



a.
Efficiency



b. 
Fairness


c.
Lead to Better Decisions (more time)

H.
Judgment Notwithstanding the Verdict (JNOV)—Rule 50(b)  


1.
D asks court to set aside jury’s verdict and enter judgment for verdict-loser.  


2.
Rule 50(b) ( can only ask for JNOV if already asked for directed verdict (renewing motion), and must be filed within 10 days of verdict    


3.
Rule 50(c) ( if court grants JNOV, court must also rule on new trial motion


4.
Policy Advantage



a.
Judges prefer JNOV to directed verdict b/c it allows the jury to reach a verdicr



b.
If judge reversed on appeal, new trial not necessary—appellate court merely restores jury verdict
I.
New Trial


1.
A new trial may be granted to all or just some parties/claims/issues of fact or law


2.
Initial Questions



a.
Harmless error?  If yes, no new trial.



b.
Did jury clearly violate instructions of the court? If yes, new trial



c.
Verdict go against the weight of the evidence? If so, judge may grant new trial


3.
Rule 59 ( federal rule governing grant of new trials



a.
Motion for a new trial must be filed no later than 10 days after the entry of judgment.  Rule 6 says this cannot be extended



b.
59(c) ( court, on its own motion may grant a new trial no later than 10 days after judgment AND may grant a timely motion for a new trial for a reason not stated in the motion. (in that case, the court must specify its grounds)


4.
If some evidence supports verdict, but overwhelming weight of evidence goes against verdict, judge may order a new trial. Aetna Casualty & Surety Co.  

a.
Applies when verdict based on false evidence, or miscarriage of justice results

b.
Judge must consider the expense of a new trial and the fact that an order for a new trial may result in a forced settlement.

b.
Judge can’t merely disagree—verdict must result f/ serious error in judgment.


5.
Difference between new trial grant and JNOV



a.
JNOV: judge only looks at evidence in light most favorable to non-moving party and the decision is appealable



b.
Here: judge looks at all evidence, including demeanor evidence (as a result it’s rarely appealable)


6.
Trial judge can only order new trial once (majority)


7.
Greater range of tests among jurisdictions for granting a new trial than directing verdict (standards here created by the trial court as a result of its broad discretion). 

V.
Effect of a Judgment

A.
Prior Adjudication – Generally 


1.
Res judicata and collateral estoppel govern the effect of prior judgments in subsequent suits.  Can’t re-litigate things previously litigated.  


2.
Claim preclusion ( Smith trips and breaks arm.  Sues David Jones to recover damages (personal injury).  Jones answers that he doesn’t own 12 Lincoln Street.  Smith loses.  2nd suit: broke watch, sued for property damage.  Barred from bringing suit by claim preclusion.  Can’t bring claim based on same set of facts.  


3.
Issue preclusion ( Smith sues and wins.  One month later tree falls and crushes his car.  Arises out of different transaction or occurrence.        


4.
Merger and Bar



a.
Merger = if P wins first action, further claims are merged into judgment



b.
Bar = P loses 1st action, claim extinguished; barred f/ suing again
B.
Claim Preclusion (res judicata)


1.
Bar to subsequent suits involving the same parties and those in privity with them, when the prior suit ended w/ a judgment on the merits.


a.
Purpose is to avoid claim-splitting.  


2.
Elements



a.
Same claim or cause of action (i.e. same transaction and occurrence)  

· Can’t try to sue on two different legal theories

· Could be cases where T&O different from same claim.  Ex. auto accident, negligence claim, driver slanders the other driver.

b.
Same parties.  Includes parties in privity.  

· Mathews v. NY Racing Ass’n:  tort rule of vicarious liability apply, P can’t sue security officers, lose, then sue the racetrack f/ same tort  

c.
Adjudication on the merits
· First suit must be decided or dismissed with prejudice.  

· Ex. dismissal b/c of lack of venue, jursdiction, joinder not on the merits, but 12(b)(6) motion is


3.
Counterclaims



a.
Compulsory counterclaim rules (e.g. FRCP 18) serve to merge/bar claims



b.
If suits aren’t brought up as compulsory counterclaims, res judicata applies


4.
Defense Preclusion



a.
Mitchell: Bank first sues Mitchell to recover money from loans owed ($9000), and Mitchell wins.  2nd suit: Mitchell tries to get excess $9000 back f/ bank.  Court says barred.  P had the option of demanding judgment against D via counterclaim, and might have recovered judgment he now seeks.  



b.
Preclusion by rule: states that don’t have compulsory counterclaims 


5.
Policy Reasons for Res Judicata

a.
Finality ( Ds need sense of repose (like SOL).  Protects consistency and integrity of courts/judgments.  Intra-system uniformity.

b.
Efficiency  

c.
Fairness to D ( P already has advantage to choose forum.   

· Also fairer to poorer parties.  Wealthy parties can keep splitting up claims to the point where D couldn’t afford litigation.  

C.
Stare Decisis ( courts follow precedent


1.
Policy Reasons for Stare Decisis: predictability; fairness (induces reliance); treats similarly situation parties the same; promotes efficiency; constrains ability of judges to go beyond basic authority.   


2.
Res Judicata vs. Stare Decisis



a.
SD is broader.  RJ only applies to same parties in suit, SD applies to everyone.



b.
SD is more flexible.  RJ applicable to facts and claims, while SD only applies when application of law to the facts.   



c.
RJ binds courts between jurisdictions, SD only within one jurisdiction



d.
SD effect only given to holding, not dicta.  Res judicata precludes all claims arising out of T&O even if not decided by court at all.  

D.
Issue Preclusion (collateral estoppel)


1.
A right, question, or fact put in issue and determined by a court of competent jurisdiction as a ground for recovery cannot be disputed in a subsequent suit between the same parties (or parties in privity with them).


2.
Issue preclusion never applies to matters NOT argued or decided in a prior action


3.
Elements



a.
Same issue (identical).  

· Cromwell (2d suit about different bonds than at issue in first suit, b/c bonds transferable and P may have been bona fide purchaser)



b. 
Issue actually litigated in first suit.  

· D not obligated at first trial to raise all defense

· Party against whom collateral estoppel is asserted must receive “full and fair” opportunity to litigate his claim

· The first time around, action may have been for so little money that the party does not show up to litigate it, or forum may have been inconvenient to litigate an issue in.  

· Could declare an issue precluded unless party opposing preclusion can show that they had no incentive to litigate it the first time around.



c.
Necessarily decided
· The issue must have been NECESSARY to the first judgment

· Rios v. Davis: all parties, including P/D, found negligent in first suit (Davis lost).  In contributory negligence state, P’s negligence was not necessary to judgment in first suit, thus no CE effect in 2nd suit.

· Based on the fact that P could not appeal his being found negligent in the first action, since he won anyway.

· Alternate findings: if there is uncertainty in the record of the first trial as to whether a distinct issue was raised and litigated, or several issues were litigated as a group, the whole subject matter subject to re-litigation.

· Russell: 1st suit for patent infringement, 2nd suit is for continued infringement f/ same patent.  Not clear arises out of same T&O 

4.
Policy Reasons



a.
Efficiency



b.
Fairness: no incentive to make big deal in the first suit



c.
Finality: claim in first suit is not undermined.  Judgment of court represents resolution of claims between parties.      

E.
Mutuality


1.
Old rule: both parties to the second action must have been parties to the first action before either can assert collateral estoppel.   



a.
Indemnity circle exception (Anderson): in cases involving derivative liability (i.e. P loses in suit against contractor, then sues city employing him and wins), parties must be able to assert preclusion to avoid inconsistent judgments

2.
Nearly all courts have abandoned the general mutuality principle.  Bernhard

3.
Defensive vs. offensive non-mutual collateral estoppel



a.
Courts more willing to allow defensive use by a stranger, i.e. stranger is defendant in the second action



b.
Offensive non-mutual collateral estoppel OK sometimes, even though D didn’t choose forum in either suit.  Park Lane Hosiery Co.  Look at factors:

(1) Would D be subject to inconsistent judgment?  (e.g. 200 passengers killed in plane crash, first 20 Ps lose but 21st wins, and all 179 rest then assert offensive non-mutual collateral estoppel)

(2)
Would it be unfair to D?

· Could P have joined the first suit, or did he sit back and wait

· Were there procedural opportunities available in 1st suit? 

· No offensive use of CE against government


4.
7th amendment not a bar to issue preclusion if first case is bench trial, unless court erroneously dismisses a claim which would have required a jury trial and then renders judgment on the remaining issue from the bench.


5.
Policy arguments re: Mutuality
 

	
	Pro
	Con

	Efficiency
	1. Gives party freedom to say “lets not waste time” in first suit.     

2. Mutuality makes sense in offensive collateral estoppel, b/c then stranger has incentive to intervene in 1st suit (encourages joinder); we don’t want the wait-and-see attitude
	1. Enables parties to get 2 bites of the apple when they had their chance  

2. We want an incentive to get everything done in the 1st suit 

3. CE better for defensive suits 

	Fairness
	1. Don’t want piggybacking; don’t want one party to sit back, wait to see what happens in the 1st suit if reverse couldn’t happen

2. Incentive for your day in court
	1. Don’t want inconsistent judgments between first and second lawsuits

2. Mutuality not equally applied: only operates in favor of prior parties; new party only gets one chance

	Finality
	1.    No pro-have to litigate once
	1.    Don’t re-open issue already litigated


VI.
Post-Trial Corrections of Error

A.
Grounds for Seeking Relief from District Courts—Rules 59, 60

1.
Motion for new trial normally must be made within a short time or the right to object is waived, as per finality policy. 


2.
If party discovers new evidence or fraud, or something else that prevented fair trial, most jurisdictions say you can move to set aside judgment within one year.  


3.
Can a judgment be set aside?

a. Every jurisdiction designates certain limited grounds upon which a trial court can grant relief to a losing party after judgment has been rendered. 

b. Even when such grounds are present, courts have broad discretion in deciding whether or not relief is proper 

c. Judges generally are more reluctant to set aside a judgment than they are to grant a new trial before judgment has been entered.


4.
Rule 6(b) ( district court can always grant exceptions, except for certain time limits (e.g. new trial or JNOV).  


5.
Newly discovered information—Rule 60



a.
60(a) ( clerical mistakes f/ oversight or omissions.  No time limits here



b.
60(b) ( six possibilities where you can look at a case for error later:     

(1)
60(b)(1) ( Mistake, inadvertence, surprise or excusable neglect.  Mere negligence or ignorance of the rules does not suffice

(2)
60(b)(2) ( Newly discovered evidence
· Material evidence that could not have been discovered at trial or within time for a motion for a new trial with due diligence
· Not merely impeaching

(3)
60(b)(3) ( Fraud  

· In most jurisdictions, only extrinsic fraud (occurs outside proceedings of trial itself) may be grounds for reopening.  Policy is that counsel should be able to expose intrinsic fraud during trial. 

· In federal courts, extrinsic and intrinsic fraud will be considered

· Not D’s duty to inform P’s attorney of FRCP

(4)
60(b)(4) ( Judgment is void 

(5)
60(b)(5) ( Judgment has been satisfied, released, discharged, or a prior judgment upon which it is based has been reversed or otherwise vacated, or prospective application of the judgment is no longer equitable

(6)
60(b)(6): “Any other reason justifying relief” (catch all).  

· Reserved for extraordinary circumstances.  Ex. INS deportation proceeding, person couldn’t get letter from gov’t while in prison.



c.
60(b)(1)-(3) → must be filed within one year of judgment AND within a REASONABLE TIME.  Can’t find smoking gun two weeks after trial then wait until 1 year minus a day to file the 60(b) motion



d.
No time limit on 60(b)(4)-(6), but must be within reasonable time



e.
Relief under 60(b) typically is NEW TRIAL.  Not automatic victory!

B.
Appellate Review and the Final Judgment Rule


1.
Final Judgment Rule (c/l): only final judgments are appealable.  



a.
Interlocutory decisions, even if crucial to the litigation, were unreviewable.



b.
Intended to prevent costs of appealing every interlocutory decision.


2.
Modern rule: inconsistent at times (policy reasons) 



a.
Pro c/l: principle of finality and efficiency in speeding decision on the merits 



b.
Con c/l: desire to correct obviously incorrect decisions since they will shape the trial, and may save the expense of a new trial.


3.
§1291: courts of appeals have jurisdiction only over final judgments  
a. Finality refers to claims, not issues.  

b. Don’t want piecemeal litigation


4.
§1292: Interlocutory orders



a.
§ 1292(a)(1) ( an interlocutory order that denies a P’s request for an injunction is appealable immediately.  



b.
§ 1292(b) ( allows for appeal of other interlocutory orders under limited circumstances.  Ex. discovery orders 

· District court must certify the issue is a controlling question of law, subject to substantial ground of disagreement.  Appeal would help them get to end of trial.  Sometimes resolution will effectively end merits. 

· Party must file appeal within 10 days

· Court of Appeals has discretion to not hear appeal, unlike 54(b)


5.
FRCP 54(b)



a.
If 1+ claim(s) of relief present in action, or multiple parties, court can adjudicate 1+, but not all, claims involved, but it is NOT considered a FINAL judgment.  Orders can thus be appealed.



b.
No discretion (unlike interlocutory orders).  Appeals court must hear it


b.
Policy = parties should be able to appeal when liberal joinder rules impose harsh burden.  



c.
Liberty Mutual ( SC rejects contention that 54(b) applies, b/c here only one claim (Title VII discrimination) despite prayers for multiple remedies.  Thus order was never appealable under § 1291.  Not appealable under § 1292 either


6.
Mandamus: court of appeals may, when “justice so calls,” mandate a lower court to change or correct an interlocutory order before a final decision on the merits has been made.  La Buy v. Howes Leather Co. 


7.
Collateral Order doctrine ( finality not applied if a decision upon a case made by a trial court is “collateral” to the action’s merits, and where appealing party will suffer hardship, inconvenience or prejudice if the appeal is not recognized



a. 
Also, individual causes of action or parts of single cause are readily separable as to substantive content, appeal may be permitted where hardship is shown.



b.
Doesn’t necessarily have to be outcome determinative



c.
Forum selection clause and discovery orders are not collateral order.  


8.
Federal vs. state Rules



a. 
State courts not as strict as federal courts re: finality.  NY Rule allows interlocutory appeals in virtually all situations



b.
As a result, in diversity actions in federal courts, rules governing appellate review of interlocutory decisions are outcome determinative in practice



c.
Policy Justifications: Federal Rules (strict)








(1)
Efficiency: multiple appeals create more appeals; most don’t resolve case.    Party that loses order might win case anyway.




(2)
Fairness: one party might decide appealing every order is good litigation strategy.  Wealthy D will keep appealing.



d.
Policy Justifications: NY Rule 




(1)
Efficiency: when interlocutory orders resolved, suit often terminated




(2)
Fairness: if appeal is put off, some parts of case might not exist later.  




(3)
Accuracy: in discovery matters, very little case law.  Courts have to make up things as they go along.  Orders might lead to fewer cases in future.

C.
Standard of Appellate Review


1.
Appellate review of decisions against the weight of evidence does not violate right to trial by jury.  Proper when factual determination is clearly or unreasonably against the weight of evidence.  Corcoran v. City of Chicago 


2.
3 standards of appellate review



a.
De novo (“anew”) ( no formal deference to trial court.  Party that loses in trial court gets second bite at apple.  Deals with findings of law, not fact.

· Bose (de novo review of malice claim, to determine if clear/convincing evidence existed)

b.
Clear error standard (somewhat deferential)

· Pullman-Standard v. Swint (based on FRCP 52(a)): district court findings of fact may not be set aside unless clearly erroneous.  Doesn’t apply to legal conclusions, or mixture of facts/law.

· Orvis v. Higgins: appeals ct has as much discretion as trial ct. in determining inferences f/ undisputed facts  

· Anderson v. City of Bessemer: reversal only when court has firm and definite conviction that mistake made.  When there are two permissible views of the evidence, factfinder’s choice cannot be clearly erroneous

3.
Abuse of discretion ( doesn’t matter that court of appeals would have done something differently.  Must be egregious exercise of district court’s discretion.    

· This is the strictest standard

Trial Judge




Jury




Court of Appeals

1. Credibility.  Got to observe

1. 12 minds better than 1

 1. Better poised to resolve 

demeanor of witnesses.  Court 
2. Community standards  

 issues of law. Forest vs. trees of Appeals just sees transcript. 
--But jurors more likely to be

 2. Law = uniform.  Facts

--maybe shouldn’t matter 

   sympathetic to worker
             vary from case to case.

   b/c no witnesses







 

2. Expertise, in determining








factual findings

--probably not relevant

3. Systematic Efficiency.  Need

trial judge to get some deference.

What is the point of trial?
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