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The System of Civil Procedure requires a balancing of Competing Goals

1. Accuracy: Discovery 

2. Fairness: the Erie Doctrine
3. Efficiency: Adjudication without a Completed Trial
4. Finality: The Effect of Judgment
I. PREPARING FOR TRIAL – DISCOVERY 

The Scope of Discovery 

· The Major Goals of Discovery Generally

· Preservation of Valuable Information that might not be available at trial
· Ascertain and Isolate those issues that actually are in controversy

· Find out what testimony and other evidence is available on each of the disputed factual issues 

	Pro Broad Discovery
	Against Broad Discovery 

	· Fairness: everyone is on the same playing level if everyone must disclose ( wealthier party with a better attorney will not have an advantage of being able to afford more thorough investigation

· Abuse: prevents abuse by mandating broad discovery instead of forcing parties to harass one another with costly and lengthy interrogatories, etc. 

· Prevents squabbling over evidence

· Allows the court and jury to make the best-informed decision possible

· More likely to lead to accurate results
	· Incentives: mandating that each side has to share the fruits of its investigation may prove a disincentive to do any investigation on one’s own ( wait for the other side to give it to you

· Can be long and costly to provide the degree of detail required

· Fishing expeditions 

· Privacy interests 


· Rule 26(b) Discovery Scope and Limits 

· 26(b)(1) In General 
· Information that will be obtained must be
· Not privileged
· Relevant to the claim or defense of any party 
· Must include the description, location, and condition of any discoverable materials
· For good cause, the court may order discovery of any matter involved in the action
· The information need not be admissible at trial, as long as it is reasonably calculated to lead to discovery of admissible evidence  

· Renshaw v. Ravert: Π can discover Δ’s financial situation only if he is suing for punitive damages. Generally, evidence at to a party’s ability to pay is not discoverable ( but it may be if it there are claims for punitive damages asserted. Kelly v. Nationwide Mut. Ins. Co.: Unlike the current discovery standard issued in 2000, the Kelly Court held that only evidence that was admissible at trial and related to the requesting party’s claim could be discoverable. 

· Grant v. Huff: Π was not allowed to discover evidence that would not be admissible at trial, nor the witnesses who would in fact be called to trial by the adverse party. 

· Cornett Stores: you can’t prevent discovery of specifics just by admitting the general ( here, the store tried to admit that Π was their highest paid employee and didn’t want to reveal how much others were paid, but court allowed discovery so that Π could show that he was paid SO MUCH more than other that Δ wanted to fire him.

· 26(b)(2) Limitations 

· The court may limit discovery if it is:

· (i) Unreasonably cumulative or duplicative, or can be obtained in other ways

· (ii) The party seeking discovery has had ample opportunity to get this info

· (iii) Burden or expense of the proposed discovery outweighs its benefit: Consider

· Needs of case

· Amount in controversy 

· The parties’ resources

· The importance of the issues at stake

· Importance of the proposed discovery in resolving the issues   

· The court may act of its own initiative in these matters. 

· 26(b)(5) Claims of Privilege or Protection of Trial Materials 

· Rule 26(c) Protective Orders 

· A party may motion for a protective order to shield itself form annoyance, embarrassment, oppression, or undue burden, assuming that they have tried to resolve the problem with the other side before resorting to court action. 

· This is the broad protection provision 

· For good cause shown, the court may make any order which justice requires:

· (1) That the discovery not be had

· (2) That disclosure happen on specified terms, including designated time and place

· (3) That a different method of discovery be used

· (4) That certain matter not be discoverable or at least be limited

· (5) That the discovery be conducted only with persons ordered by the court present

· (6) That a sealed deposition only be opened by court order

· (7) That trade secrets not be revealed, or only in a designated way

· (8) That documents be filed simultaneously 

· The court may look at the evidence in camera if that would be a way of accessing the documents but would be less burdensome than discovery. (Marresse v. American Orthopedic) 

The Mechanics of Discovery 

· Goals of Mandatory Discovery:

· Accuracy, Fairness, and Justice 
· Prevent surprise: we want a fair trial, which is most possible if all parties are aware of the pertinent key information. 

· If a party does not have some of the required information, they have to go out and get it, and then share it with the adversary.

· Expedites the process of discovery if parties don’t have to continuously ask one another for basic information 

· Ensure that all pertinent information actually does become available to both sides ( it may not occur to one of the opponents to ask for something that is key but that do not know about. 

· How do we police required disclosures? Anything that should have been disclosed but was not is not admissible at trial, and thus useless to the party. 

· Rule 37(c): Failure to Disclose

· A party that without a good reason failed to disclose any required information will not be permitted to use that information at trial. 
· Court may also impose further sanctions, such as payment of reasonable expenses.
· Rule 26(a) Required Disclosures: 
· 26(a)(1) Initial Disclosures: Each party must immediately disclose any information listed below that disclosing party will use to support its side (NO need to turn over the information that will help the other side at this stage):
· (A) Names and information of any possible witness the disclosing party will use to support its side

· (B) Copies or Descriptions of any documents that the party will use – not the documents themselves, which can later be discovered through requests for documents under rule 34 or interrogatories, etc. 

· (C) Any computation of damages that you have made
· (D) Insurance policies that are relevant to the case
· 26(a)(3) Pretrial Disclosures: Must also provide
· Names of witnesses who may be called to testify

· Depositions of those witnesses who won’t testify at trial directly

· Identification of all the evidence that the party expects to present and that the party might present at trial 

· Disclosures in this section have to be made at least 30 days prior to trial. 
· Within 14 days after this, parties may file objections to use of depositions or admissibility of materials. 
· 26(a)(4) All disclosures must be in writing, signed and served.
· Parties cannot seek discovery before 26(f) conference (Rule 26(d))


1.
Discovery Planning conference- Rule 26 (f)


a.
Must be held at least 21 days before the rule 16 scheduling conference.




(1)
Attorneys/ representatives are jointly responsible for arranging the conference and for attempting in good faith to agree on proposed discovery plan.




(2)
A court may by local rule or court order require that parties and attorneys attend the conference in person




(3)
Matters discussed at conference

· Nature and basis of their claims and defenses

· Possibility of settlement

· Arrangements for automatic disclosures under 26 a 

· Develop a proposed discovery plan

b.  
Matters discussed, embodied in discovery plan, must be given to court within 14 of conference.
· Rule 30: Oral Depositions 

· (a)(1) Any party can depose any other person, parties and non-parties, without leave of court – up to 10. 
· Must get leave of court if: 
· (a)(2)(A) If the proposed deposition will result in more than 10 depositions by a party
· (a)(2)(B) If the person has already been deposed
· (a)(2)(C) Party is seeking deposition too early
· (b) Parties wishing to take a deposition must give reasonable notice to every other party, stating time and place of deposition.
· (b)(6) If a corporation, it may pick the best person to answer the questions ( must know what sort of information is being sought
· Non-party persons to be deposed need not be subpoenaed, but it’s a good idea ( Rule 45: Subpoena 
· (c)(1) The party responsible shall take reasonable steps to avoid imposing undue hardship.
· (c)(2)(b) Person subpoenaed can object, within 14 days after service or before the date of deposition, to any inspection or copying of materials. Party then needs a court order to get to the materials. 
· (c)(3)(A) On a motion, the court may quash a subpoena if:
· It fails to allow reasonable time for compliance
· Requires person to travel more than 100 miles
· Requires disclosure of privileged info
· Subjects person to undue burden 
· (c)(3)(B) Other reasons for quashing a subpoena
· (d)(1) Person so ordered must produce documents as they are normally kept, or organize them to correspond with categories in the demand.
· (d)(2) If information is withheld on a claim that it is privileged or subject to protection, that claim needs to be expressly made and supported by description sufficient for the other party to contest the claim.  
· (e) Contempt: person not obeying a subpoena without a good reason will be in contempt of court. 
· 30(c) General Rule: person being deposed must answer all questions. People can object and the objections will be noted on the record, but examination will proceed anyway.

· If you don’t object during the deposition, you waive your right to object to the admissibility of that evidence. 

· Parties may also serve written questions in sealed envelopes to the party taking the deposition, who will give it to the office to ask the witness.  

· (d) Schedule and Duration: Motion to Terminate or Limit Examination 

· (1) Exception to the general rule above: A person may instruct the deponent not to answer only to protect a privilege, enforce a court limitation, or to present a motion under Rule 30(d)(4)

· 30(d)(4) If a deposition is being conducted in bad faith or to unreasonably annoy, embarrass or oppress the deponent or a party, the court can order the deposition stopped. 

· The deposition can then be resumed only by court order. 

· (2) Depositions are generally limited to 1 day, 7 hours

· (3) Anyone interfering with fair examination will be sanctioned

· (f) The officer shall certify that the witness was duly sworn, and that all changes were made by witness.

· (g) (1) If a party planning the deposition fails to show, and the other party does, the first party may have to pay reasonable expenses.

· (g)(2) If the party planning the deposition fails to subpoena the witness and the witness doesn’t show while the other party does, the first party may have to pay reasonable costs. 

· Speaking objections: making an objection in a way that instructs the witness to say or not say something ( not allowed

· Rule 31: Written Depositions: questions are written down, and reviewed, and then the reporter sits down with the witness and gets the answers.
· Oral depositions are so much better because you can observe the witnesses’ reactions
· With written interrogatories, the deponent’s lawyers have much more influence, because they can go over the questions with the client beforehand.
· Rule 33: Interrogatories 

· Party is limited to 25 interrogatories (a), that may relate to any matter which can come under discovery according to Rule 26 (c)
· All interrogatories must be signed (b)(2)
· All answers and any objections must be served within 30 days of service of the interrogatories. The Court may direct a longer or shorter time, and the parties can reach an agreement on their own. (b)(2)
· If a party has any objections, they should state the reasons and still answer to the extent that it is not objectionable. (1)
· All grounds for objection must be stated specifically, otherwise objection is waived. (b)(4)
· 33(d) If the answer to an interrogatory can be found in the business records of a party, then the party can just transfer the files and the burden of seeking out the answer to the other party – files can be transferred the way they are kept in the regular course of business. But you have to give some sort of a road map. 

· Effective discovery device when: 

· Institutional party (e.g. corporation)
· Basic information (e.g. who designed engine?)
· Rule 34: Request for Documents

· The scope of 26(a) only covers the documents that support each side’s claim or defense ( if they have information that is helpful to the other side, there is no duty to disclose, therefore we need another rule. 
· Also, compliance with 26(a) can be achieved short of actually giving the documents to the other side – you have to identify the documents that might support your claim or defense at trial, not necessarily turn them over.
· (a) Scope: any party may serve on any other party a request to 

· (1) produce or permit party to inspect any documents, or to inspect and test any things that are in possession of the party and that fall under Rule 26(b)
· (2) permit entry onto party’s land to inspect and measure any designated object 

· (b) Procedure: The request shall specify the item, reasonable time, place and manner of making the inspection. 

· Party on whom request is served must respond within 30 days
· The response must indicate, with respect to each item, either permission or denial; if denial, reasons why;

· The party submitting request may move for an order to compel under 37(a)

· Documents can be produced the way they are normally kept in the course of business. 

· (c) Non-parties may be compelled under this rule pursuant to Rule 45 by subpoena.
· Rule 35: Physical and Mental Examination of Persons 

· Even in the most textbook cases there needs to be a court order to compel a person to submit to a physical exam ( countervailing interests of invasion of privacy.

· The rule is limited to parties and those in control of the parties. 

· (a) Party requesting the order must show GOOD CAUSE, and state the time, place, manner, conditions and scope of the examination, as well as the person who will perform it. 

· The Court must consider hardship to the person, embarrassment, etc. 

· The court also has to limit examination to the matter in controversy.

· There must be notice to the party being examined

· (b)(1) The party being examined is entitled to request a copy of the report from the other side’s examiner, but then must turn over, at request, reports of any examination it conducted itself.
· You basically have to waiver your doctor/patient privilege if you want a copy of the other side’s report. 

· Rationale: If you know what the adversary’s doctor will say and what that party will prepare, but you don’t turn over anything, you are more prepared than the other party, and that’s not fair: unfair advantage.

· Schlagenhauf v. Holder: Bus driver who’s a Δ in crash case is ordered to take 9 different medical exams ( physical, psychiatric, and eye exam. Even if there is evidence that he should have an eye exam, or at a stretch a psychiatric exam, there’s no evidence for a physical, and especially for numerous ones ( no good cause. 

· Rule 36: Requests for Admission 

· (a) A party may request the other party to admit the truth of any matters within the scope of 26(b)(1) without a court order ( must provide copy of documents about which requesting.

· Used to dispose of issues not in dispute between parties.

· Party must admit, deny, or claim not enough info to answer, or object and state specifically the reasons why
· You cannot object to a request for admission by saying:
· That there is not enough info:
· Unless the party investigates and make a reasonable inquiry and finds that there is not enough info. 
· Only on the ground that such an admission presents a genuine issue for trial 
· If an answer if not filed within 30 days, or it is not satisfactory, the court can deem the issue admitted or allows an amended answer.
· Any matter admitted under this rule is conclusively established unless the court permits a withdrawal.

· Any admission under this rule is only for the purpose of the pending litigation and not to be used against the party in other proceedings. 

· Rule 37(c) gives us a standard for responding to such a Request for Admission: If you deny something when asked to admit, and the other side proves it at trial, you can be forced to pay for proving it at trial.

· Rule 26(e): duty to supplement prior discovery requests
· If additional information comes through during discovery, but after you’ve turned over documents:

· You have to supplement the things you’ve already turned over

· You have to supplement your responses to all discovery devices except depositions 
· Rule 32: Use of Depositions at Trial
· (a) Depositions: may be used at trial in place of testimony against any party who was present or had notice of the deposition:
· If someone says something at trial that contradicts the deposition, you can always point it out to them
· Deposition of a witness may be used by any party for any purpose if: (a)(3)
· Witness is dead (A)
· At a distance greater than 100 miles (unless it appears that the absence of the witness was produced by the party offering the deposition) (B)
· Is ill, infirm, prevented by age, or imprisoned (C)
· The witness did not respond to a subpoena (D)
· There are exceptional circumstances and application and notice has been made to the court. (E)
· (b) Any party may object to any part of a deposition that would not be admissible if testified to in court. 
· If only part of a deposition is used, a party may request the whole to be considered. (a)(4)
· (d) Effect of Errors and Irregularities in Depositions
· All errors and irregularities are waived in the following categories, unless written objection is promptly served at occurrence or when error is discovered:
· (1) Notice of taking a deposition
· (2) Disqualification of officer conduction deposition
· (3) As to the taking of a Deposition: these are not waived if not raised immediately, unless the error could have been prevented if raised at the time of its occurrence. (i.e. if you can tell a witness is drunk and you can prevent him from giving a deposition in that state, you should.) 
· Objections to the competency of a witness, or to the relevancy or materiality of testimony 
· Errors and irregularities during oral examination in the manner of taking deposition, questions, answers, or conduct of parties
· (3)(C) Objections to written questions are waived unless served in writing on the party submitting them within the time allotted for serving cross-questions and within 5 days of the last questions authorized.
· Errors as to the way depositions are prepared, signed, sealed, etc, are waived unless a motion to suppress is made with reasonable promptness after discovery of defect.
· Work Product Doctrine - 26(b)(3) Trial Preparation: Materials

· A party may obtain discovery of documents and tangible things otherwise discoverable under the broad provisions of (b)(1) that have been prepared for and in anticipation of litigation in this trial by the party or their attorney only if there is:
· Substantial Need
· Undue Hardship in Obtaining the materials any other way
· In ordering disclosure, the court will protect:
· Mental impressions of the disclosing party or counsel
· Conclusions, opinions, or legal theories 
· If something was disclosed earlier, the party must make it available again.
· Absolute Privilege: Oral statements made to a party or attorney by a witness or third party are never recoverable ( that would be asking the party or attorney to do discovery work for the requesting party, because the attorney would have to sit down, try to recollect and then record in writing the information. (Hickman v. Taylor)   
· Substantial Need: 
· You have to describe with some particularity the materials which you are seeking that the other party wants to shield from discovery, without disclosing the privileged info itself 26(b)(5)

· The court will resolve the dispute by looking at the information, and deciding whether the other party really has a substantial need to know
· The court has discretion whether or not to let out the information
· Rules of Word Product Doctrine:
· Prepared in anticipation of litigation by the party and its attorney
· The standard under 26(b)(3) protects not only information gathered after the suit has been initiated, but anything collected prior to the suit in expectation of a suit
· Substantial need/Undue Hardship
· Mental Impressions
· Upjohn Co. v. United States: suggested rules controlling Attorney/Client Privilege re: Work Product
· Communication must be have been made only with the contemplation of receiving legal services

· Communication relates to legal services being rendered

· Information-giver is an employee, agent, etc. in significant relationship to the corporation that is the subject of legal services

· Communication was made in confidence

· Privilege may be asserted either by corporation or by the information-giver

· Experts: Rule 26(b)(4) and 26(a)(2)

· 26(a)(2) You automatically have to disclose the names and identities of experts who may be used at trial
· The expert shall also submit a written report signed by a witness, containing all opinions to be expressed and the reasons therefore
· Generally, these disclosures have to be made at least 90 days prior to trial
· If info will only be used for rebuttal of another party’s evidence, there is a 30 day time limit after disclosure of the material to be rebutted 
· 26(b)(4)(A) A party may depose any person who has been identified as an expert who may testify at trial. If there’s a report requirement, deposition shall take place after report is provided. 
· 26(b)(4)(B) you can get info from an expert not testifying at trial only under circumstances where there would be undue hardship/substantial need for the party to discover the information any other way.
· 26(b)(4)(C) Unless manifestly unjust, the party seeking discovery will pay the experts the reasonable fees and the other party the reasonable cost that that party spent in acquiring the expert’s testimony. 
· What information can you obtain from an expert who will not testify?
· Facts known or opinions held
· Perry v. Darley: you can’t necessarily discover the names of the experts who will NOT testify, but who have been retained by the other side.
· Krisa v. Equitable Life Assurance Society: Drafts of experts are discoverable even if they contain information conferred to the expert by the non-discovering side. Otherwise, the other side would be at a disadvantage in the cross-examination of witnesses.  
· Sanctions and Judicial Supervision 

· Rule 26(g): 

· (1) Every disclosure has to be signed by the party or attorney to certify that everything it true to the best of the person’s knowledge
· (2) All discovery requests, responses and objections have to be signed to certify that, to the best of the party’s knowledge, the request is:
· Consistent with the rules and in good faith
· Not for any improper purpose, such as to harass or cause needless delay and cost of litigation

· Not unduly burdensome and not unreasonable

· If not signed, it will be stricken from the case unless immediately corrected when pointed out.

· (3) If any of the above are violated without substantial justification, the court may impose upon the guilty party an appropriate sanction, which may be to pay the amount of reasonable expenses incurred because of the violation, such as attorney’s fees.  


· Rule 37: Sanctions

· (a) A party, with reasonable notice to other parties, may apply for an order compelling disclosure as follows:

· (1) Appropriate Court: order to a party ( court where action is pending; non-party ( where discovery is being taken.

· (2) Motion:

· (A) if a party doesn’t make a disclosure demanded by the rules of discovery, the other party may move to compel after showing that it had tried to talk to the first party in good faith.

· If he has done this, the court may:

· Order other party to respond

· Unreasonable responding party ( court may order fees for the party making the motion, including attorney’s fees

· (3) An evasive or incomplete disclosure will be treated like a failure to respond.

· (4) Expenses and Sanctions

· (b) Failure to Comply with Order

· (1) Refusal by deponent to cooperate ( contempt of court

· (2) If party or its agent fails to permit discovery or to obey an order, court may make any order that is just, such as:

· (A) The issues in questions be created as admitted

· (B) Refuse to allow disobedient party to support or oppose the designated claims, and not let in designated materials

· (C) Striking pleadings until order is obeyed, or rendering default judgment

· (D) Put party in contempt of court

· (E) Must produce a person for medical exam unless can prove that can’t get that person to comply 

· Also pay reasonable expenses of the other party caused by the failure, unless there is justification.

· (c) Failure to Disclose 
· (1) If you fail to disclose something that you must, you can’t use it at trial. 
· Court may impose additional sanctions 

· (2) If a party refuses to make an admission under Rule 36, and the other party then proves the genuineness of the thing in question, that party can request the other party to pay the reasonable expenses of proving it. The court will order this unless:

· the request was objectionable under 36(a)

· admission wasn’t important

· party failing to admit reasonably thought it could win that round

· there was another good reason

· (d) Failure to Attend Own Deposition 

· If a party or its agents fail to:

· Appear for deposition

· Server answer to interrogatories

· Serve response under Rule 34

· Court may take any just action, such as under (b)(2) of this section

· Party has to show that they tried to confer in good faith with the breaching party  

· Party may also have to pay reasonable expenses of the adversary 

· That a party finds the requested disclosure objectionable is not a defense unless there is a pending motion for a protective order under 26(c) 

· (g) Failure To Participate in Framing Discovery Plan

· If a party fails to participate in conferencing as required under 26(f), court may order payment of reasonable expenses caused by failure.

CHOICE OF LAWS – THE “ERIE” DOCTRINE”

· When the lawsuit is based on a federal question, the federal law applies.

· When the lawsuit is in federal court, because of Diversity of Citizenship, we have to decide which law applies. 

What kind of Law Should Apply?

Swift v. Tyson: Swift, a ME citizen, sued Tyson, a NY citizen, over a check that Tyson refused to honor. The question before the court was which state’s law to apply. There was no federal statute on point in the case, so we had to go to (
· Rules of Decision Act, 28 U.S.C. § 1652: the laws of the several states apply ( look at state law in NY.

· Justice Story’s “Natural Law” theory – Swift Rule: Federal Courts should only apply the STATUTORY law of the state ( if no statute, Court should review all common law authority, including decisions of other states, and make the best decision (a sort of Federal Common Law.)  
· Story wanted to achieve a greater uniformity of the law across all the states so that anyone suing in AK would get the same law as anyone suing in AL. Therefore, he felt that courts should only apply the STATUTORY law of the states in which they sat. State courts did not make law, but rather found or declared it, and therefore federal courts should not be bound by state court interpretations.  

· He hoped to prevent forum shopping: if there was a uniform federal common law, people wouldn’t purposely bring suits in some states than others. 

Erie R. Co. v. Tompkins: Mr. Tompkins’s arm is severed by a passing train, and he sues the Erie Railroad in Pennsylvania, whose state laws would not have allowed Π to recover. However, the district court applied “general law” and Π won. The Supreme Court reversed. 

· The Erie Doctrine: In diversity suits, the Federal Courts must apply both STATUTORY & COMMON law of the state ( there is NO FEDERAL COMMON (“general”) LAW. Only state SUBSTANTIVE laws apply in federal court, not procedural laws. 
· The Supreme Court overruled the “general law” allowance of the Swift Rule because:

· Misinterpretation: The Swift decision misinterpreted the Rules of Decision Act in the first place when it read it as pertaining only to state statutory law.

· Forum Shopping: Swift created the very problem that Justice Story wanted to avoid, and that Π in Erie took advantage of: people picked where to bring suit based on the statutory law of the state, or avoided the law of the state because of diversity. Diverse litigants could choose their forum and their law, whereas regular litigants had to follow the state law. (Black and White Taxi cab case) No vertical uniformity: two NY citizens suing in NY could receive a different verdict than NY and PA residents suing in NY. 

· Constitutionality: Federal Courts must follow state law in diversity suits, and whether state law is statutory or common is not for the Federal Courts to decide. They have to accept both. Federal Common law is unconstitutional because it assumes an interpretery role not delegated to it by the Constitution.

· Natural vs. Common Law: while natural law may be a good theory, in practice the only law that is actually capable of being applied is the Law of the state, and it consists of both common and statutory law. 

 Substantive vs. Procedural Law

Guaranty Trust Co. v. York: Someone sued in federal court, brining an action in equity for some sort of shares. It was obvious that under state law in NY, her claim would have been barred by the statute of limitations. Federal courts applied a flexible standard that allowed her to bring the claim.

· The York “Outcome Determinative” Test: If the application of the state rule can have a determinative effect on the outcome of the case, then the rule is substantive and the Federal Courts must apply the state rule, even if it is technically procedural.

· Example: If the statute of limitations would prevent Π from bringing the case in the state court, the Federal Court of that state cannot allow the case to go forward just because Π happens to be a diverse citizen and can file in Federal Court. 
· Rationale – Prevention of Forum Shopping: York is simply exercising the intention of Erie ( to not give greater deference to a Π simply based on diversity of citizenship. The outcome determinative test is a matter of policy, not constitutional compulsion.
· Problem: this seems to leave very little room for the Fed. R. Civ. P. 

· Illustration of Application ( Ragan v. Merchants Transfer & Warehouse Co.: Π filed his lawsuit before the statute of limitations had run, but in Kansas he was also required to serve notice on Δ prior to the statute of limitations expiration. Π failed to do so. 

· Held: Π cannot proceed with the suit and Kansas procedural law applies, because the procedural law determines the outcome, i.e. whether Π can bring the suit at all.

	Substantive
	Procedural

	1. Defines the parties’ legal rights

2. Turns on questions of Policy

3. Specific application – depends on the case

4. Applies to issues outside the courtroom, such as negligence, duty of care, etc. 
	1. Focuses on enforcement, not definition, of the rights of parties. 

2. Turns on questions of convenience. 

3. Applies generally to all actions.

4. Applies to issues inside the courtroom: time periods for filing, time limitations for bringing suit, etc.


Byrd v. Blue Ridge: In a worker’s comp suit, the court needed to decide whether Π was an employee of Δ or not. In South Carolina, this question is decided by the judge, but under Federal procedural law, it is a question for the jury. Should the state or federal rule apply?

· The Byrd “American” Rule: Even if a state procedural law is outcome determinative, the Federal Rule may be applied if there is a countervailing government interest.

· Rationale: The choice that needed to be made in Byrd implicated the 7th Amendment right to a jury. Justice Brennan concluded that the Erie policy of maximizing uniformity of outcome should yield to the federal policy of broad availability of a jury trial.
Hanna v. Plumer: Π filed suit in MA and served process on Δ, the original tortfeasor’s executor, according to Fed. R. Civ. P. However, the MA service rules had more strict provisions, and Δ tried to get the case thrown out of court on the basis that Π did not comply with MA rules. The Supreme Court did not do this, because the main principle of Erie is forum shopping: would Π have chosen a different forum to bring his suit if he knew how strict the service rules in MA were? Seems unlikely that this is a case of forum shopping ( have to evaluate Π’s choice of forum prospectively, not retrospectively. 

· The Rules Enabling Act, 28 U.S.C. § 2072: allows the Supreme Court to prescribe the general rules of practice and procedure and evidence for federal courts. These cannot abridge, enlarge or modify any substantive rights of citizens.

· Necessary and Proper Clause, Art. III of the Constitution: allows the courts to regulate matter about substance and procedure. 

· The Hanna “Constitutionality” Test: If, because the rule or statute is sufficiently broad, there is direct conflict between a state procedural rule and a Federal:
1. Federal Constitutional Provision: the Constitution trumps all state laws, substantive or procedural, because the Constitution is the supreme law of the land.

2. Federal Statute: the Statute also trumps the state law, if the statute is Constitutional, i.e. procedural as prescribed under the Rules Enabling Act.

a. Arguably Procedural: check and see if the Statute can be arguably procedural ( if it can, then it applies and trumps state law. 

b. It has to be procedural and not circumscribe any substantive rights or issues.

3. Federal Rule of Civil Procedure: Federal Rule applies if it is valid.
a. Arguably Procedural: Federal Rules are valid as long as they do not “abridge, enlarge or modify” substantive rights under part of REA.
b. Governs the process of enforcing litigants’ right, and not the rights themselves. 

Walker v. Armco Steel Corp.: Π filed his lawsuit before the statute of limitations ran, but didn’t serve Δ until after the time had passed. In Oklahoma, a suit is not deemed to have commenced until service is completed. This seems to be in conflict with Fed. R. Civ. P. 3. Which rule applies?

· Holding: The Court finds that the laws are not in direct conflict, and therefore the state procedural law applies.

· Since the Hanna test does not apply, the Court looks to the principles behind Erie, and finds that this is not a case of forum shopping ( Π would not have chosen another place to bring suit based simply on a longer allowance for service. 

Burlington Northern R. Co. v. Woods: AL law assesses a 10% penalty on every appeal that loses because they want to prevent frivolous appeals. Fed. R. App. P. 38 provides that the Court can assess a fee on an appeal that it deems frivolous, but it’s not mandatory. Is there a direct conflict, and which law should apply?

· Holding: Rule 38 applies, because there is no way the Court could both apply the AL law and not assess a penalty on an appellant who brings a good faith appeal, but loses.

· Rule 38 is Constitutional, because it is sufficiently broad and it is procedural. 

Stewart Organization, Inc. v. Ricoh Corp.: Π files suit in AL, though Π and Δ had contractually agreed to adjudicate any potential suits in NY. Δ wants to move the case, but AL does not enforce forum selection clauses. Congressional Statute §1404 specifically addresses this question, and allows for this kind of transfer of venue. Which one applies?

· The Stewart Test: A statute is Constitutional if it is arguably procedural. The statute is broad enough to constitute a direct conflict with AL law, and it is arguably procedural because the issue is which federal court should here the case.


In Diversity Suits, to determine whether to follow state or federal law, ask:

1. Is there a Federal Rule/Statute/Provision on point?

a. If YES, ask:
i. Is it broad enough to have direct conflict? (HANNA)

ii. Is it Constitutional under REA? 

1. Constitutional Provision: this automatically governs over all state laws, both substantive and procedural, as the supreme law of the land.
2. Federal Statute: this governs if it is arguably procedural.
3. Federal Rule of Civil Procedure: this governs if the rule is in direct conflict and if it is broad enough under REA ( does it affect enforcement rather than the substantive right itself? 
b. If NO:

i. Is the law substantive or procedural?

1. If substantive ( state law applies. (ERIE)
2. If procedural ( federal law applies, BUT
a. Is it outcome determinative? (YORK) Are there issues of forum shopping and inequitable application of law?

i. If yes, then the state law applies, BUT:
3. Countervailing Gov’t Interest: the Byrd “American” Rule ( even if something is outcome determinative, federal law can apply if there is a countervailing government interest that overrides state law. 
ASCERTAINING STATE LAW - WHICH STATE’S LAW SHOULD WE APPLY?

1.
Federal Courts must apply the conflicts-of-law rules of the state in which they sit. (Klaxon Co. v. Stentor Electric Mfg. Co.)

a. State courts determine their own conflict-of-laws rules.

2. The presiding court has to apply the law in accordance with the interpretation of that state’s 1) statutes as read by the state’s highest court, and 2) common law as adopted by the state’s highest court. 

3. If the highest court has not ruled, or has not ruled recently, the intermediate courts’ interpretation may be relied upon ( this is very rare ( usually, courts are bound to follow the highest established precedent. 

a. Mason v. American Emery Wheel Works (p. 424): court ruled contrary to the old precedent, but where the high state court had indicated in a different decision that it was getting ready to overrule the precedent. 

b. If the Court feels that there have been recent legal developments that may influence the state’s highest court in the future, they may take these into consideration. 

4. Change of venue = change in courtroom. If improper venue is chosen, and the venue transferred, the improper venue’s law still applies.

5. The decision of the federal court interpreting the law of a state does not become binding on the courts of that state ( if 2nd Circuit interprets the law of MS as it think MS would rule on an issue that it has not ruled on previously, MS Supreme Court is still perfectly entitled to disagree and rule another way.

McKenna v. Ortho Pharmaceutical Corp.: Π sued Ortho for negligence and to recover damages for personal injury in PA. The main events all occurred in OH, and under PA’s choice of laws rule, OH law was applied. The PA borrowing statute in effect at the time indicated that the OH statute of limitations should also be used.

III. ADJUDICATION WITHOUT A COMPLETED TRIAL

Attacks Based on the Pleadings

· Motion to Dismiss: Rule 12(b)

· Motions to dismiss are used frequently used by Δs, if not to get the case thrown out of court then to buy time.

· Only needs to meet the criteria under Rule 8: “a short and plain statement of claim showing that the pleader is entitled to relief.”

· This motion may raise issues to be addressed later: the court can grant a motion to dismiss for failure to state a claim only if there is no way that the pleaded complaint can show a basis for relief.

· Courts will not dismiss a pleading because it contains invalid claims mixed in w/ valid claims (American Nurses Association v. Illinois)

· Π does not need to plead a lot of facts, and the Court may allow party to amend pleading if misstated claim
· A complaint will not be dismissed even if the specific relief requested by Π is not available, as long as some relief is available. (Dopico v. Goldschmidt)

· Preclusive Effect

· Barring specific language to the contrary by the District Court, it will be a judgment on the merits and will bar further claims. (Shaw v. Merritt-Chapman & Scott Corp.)

· Arguments for this: 

· The pleading rules are pretty liberal, and Π has an opportunity to amend his pleadings or correct defects before the claim would get dismissed. 

· However, recent scholarship has expressed doubt that 12(b)(6) should be considered as judgments on the merits:

· If there’s a dismissal because Π has stated NO CLAIM, how can you have claim preclusion?

· Also, a claim may get dismissed when addressing only a portion of what happened in a certain T & O, and it may be unfair to prevent Π from ever litigating anything that happened in that instance. 

· Summary Judgment: Rule 56
· The Only Question: Is the party entitled on the facts pleaded to judgment in their favor as a matter of law? 

· This is an adjudication on the merits:

· If granted, then final ( may be appealed.

· If denied, then not final ( may not be appealed. 

· Rule 56:

· For Claimant: can move for summary judgment either 20 days after the commencement of the action or after opposing party filed for SJ.

· For Defending Party: a party defending against any claim can move at ANY TIME for SJ.

· Motion for SJ must be served at least 10 days prior to start of trial. 

· SJ will be granted only if there is no issue of material fact and the moving party is entitled to judgment as a matter of law. 

· If SJ issue is interlocutory, SJ can be rendered on the issue of liability even if there is a genuine issue as to damages.

· Generally only evidence admissible at trial may be considered in a SJ motion. However, evidence that may lead to admissible evidence may also be evaluated. 

· Acceptable methods of submitting evidence: affidavits, interrogatories, depositions, admissions, and admissible documents.

· The party opposing the motion must set forth facts showing that there is a genuine issue, i.e. they have to present evidence to refute the moving party’s motion. 

· The opposing party cannot just rest on its denials of the moving party’s allegations. 

· If the opposing party does not affirmatively respond in some way, SJ will be granted.

· If the opposing party cannot present facts essential to justify its opposition the court may order a continuance to collect the affidavits/evidence or may refuse the judgment.

· If any of the affidavits presented are in bad faith, the court shall order the guilty party to pay the cost connected with the affidavits to the opponent. 

· Burden of Proof:

· Burden of Persuasion: (burden of proof) the test or standard (such as Clear and Convincing, etc.) that the party that wants to win on a claim must confront

· Burden of Production: obligation to come forward with certain evidence to support the claim

· In SJ motions, the moving party has the burden of production ( showing that there is no disputed issue of material fact. However, this burden shifts depending on whether the moving party if Π or Δ, and also shifts when replying to the SJ motion. 

· Π is the moving party: Π has the burden in the lawsuit, so must prove through affirmative evidence that he has a right to judgment and that Δ has nothing to show to bring up a material issue of fact. 

· Desire to cross-examine a witness is not going to be enough for denial of SJ ( party could have deposed the person. (Lundeen v. Cordner)

· Summary judgment is disfavored where the issue of material fact deals with “questions of motive, intent, and subjective feelings and reactions.” (Cross v. United States)

· Cross also did not produce any evidence other than his own affidavits to affirmatively prove his case, which is not sufficient. 

· Δ is the moving party: Δ must only disprove Π’s allegations ( unlike Π, does not need to prove its own side affirmatively as well.

· Adickes v. S.H. Kress & Co.: Δ did not adequately or at all address the issue of the policeman being present in the restaurant, which could be important to Π’s allegation of conspiracy. Since Δ did not deny or refute by submitting any affidavits, they did not meet their burden of production, SJ will not be granted because there could be a genuine issue. If they had met their burden, it would have shifted to Adickes to prove that he actually was there. 

· Celotex Corp. v Catrett: Celotex was Δ in the actual suit, and on SJ motion simply pointed out that Π had no evidence to show that Δ was actually responsible for the product that hurt her husband. It is sufficient for a Δ in a suit to affirmatively point the lack on evidence on Π’s side (That Π failed to meet her burden of production in the first place) to win on SJ.
· Material Fact:

· Will affect the outcome of the case.

· Raises a genuine issue if a reasonable jury could reach different conclusions concerning that fact.

· Evidentiary Standards: 

· Summary judgment can be granted if no reasonable jury can find for the non-moving party when applying the law and standards appropriate to the particular case. Therefore, judges take into account the standard that Π must meet in its production of evidence when weighing SJ motions. (Anderson v. Liberty Lobby, Inc: in a libel suit, need to evaluate whether Π has shown malice by Clear and Convincing Evidence)

· Clear and Convincing: similar to about 75% probability

· Preponderance of the Evidence: more than 50% probability, or if it’s 50/50

· Reasonable Doubt (Criminal): something less than a 100%, but really high, about 95%

Taking the Case from the Jury

1. Judgment as a Matter of Law (Directed Verdict):

· Rule 50(a):

· (1) Once a party has been heard at trial, the court may grant JML motion if there is no legally sufficient evidentiary basis for a reasonable jury to find for the non-moving party.

· (2) Motions may be made at any time before submission of the case to the jury, and after at least one party has gone. Motions must specify what one is seeking, and on what law and facts they are entitled to judgment. 

· Parties may repeatedly file a motion: for example, Δ can move at the end of Π’s evidence and at the end of the trial as a whole.

· Common Law Standards:

· The “Scintilla” (most lenient standard): the case must go to the jury even if there’s the slightest possible evidence to support the opposing party’s case. (only some courts use this standard) (Rogers v. Missouri Pacific R. Co.)
· Only the non-moving party: Judge considers only the evidence that supports the non-moving party. Judge assumes the truth of all evidence, interprets it in the light most favorable to non-movant, and enters judgment only if that evidence would not support a verdict for the nonmoving party. 
· Witnesses: Judge may not evaluate the credibility of witnesses, because that’s the jury’s prerogative ( must determine whether with everything as it stands under the assumption of truth, the non-moving party cannot win. 

· Federal Standard:  Considers non-moving party’s evidence as in the 2nd standard, but also allows in any of the moving party’s evidence that has not been impeached or contradicted by the adverse party. If a reasonable jury could not find but for the moving party, then the motion should be granted. (This approach is widely followed in state courts as well.)

· Appealability: if judgment as a matter of law is granted, a reversal on the Appellate level would result in a new trial. 

2. JNOV – Judgment Notwithstanding the Verdict: 

· Rule 50(b): Renewing Motion for Judgment After Trial:

· Basically a renewal of a motion for judgment as a matter of law, because you have to move for a directed verdict first. The basis of this motion must be that the conclusion that the jury reached is unreasonable. 

· Prerequisites for JNOV:
· Must have filed a motion for judgment as a matter of law prior to conclusion of the trial
· Motion must be made within 10 days of entering of judgment.
· Policy consideration: JNOV is possibly better than a motion before the verdict: if on appeal it gets overturned, there is no need for a new trial, because a trial has already been conducted and a jury verdict had.
· Ruling on a Renewed Motion:

· Court may:

· (1) If a verdict was returned by a jury:
· Sustain the verdict
· Order a new trial
· Direct entry of JNOV
· (2) If no verdict was returned
· Order a new trial

· Direct entry of JNOV
· 50(c): if the defendant has moved for a new trial along with his JNOV motion, and the court grants a JNOV, it must also rule on the new trial motion.

3. New Trial

· Rule 59: A new trial may be granted to all or any of the parties on all or part of the issues:

· (a) (1) In an action where there was a jury trial ( for any of the reasons for which new trials have previously been granted (SEE BELOW) 

· (a) (2) In a trial by judge, same as above.

· (b) Shall also be filed no later than 10 days after entry of judgment. Under Rule 6, this period cannot be extended. 

· (d) Court’s Initiative: the court may of its own accord order a new trial for any reason that would justify granting one normally on a party’s motion. It can also grant a new trial for reasons not stated in a motion. Must explain itself.

· (e) Alter or Amend the Judgment: a motion to alter or amend the judgment must be filed within 10 days after entry of judgment.

· Standards:

· Trial for Error in Process:

· If there are errors with improper admission of evidence, improper jury instructions, etc. ( verdict vacated and new trial ordered.

· Fair Process, Wrong Result: if jury verdict is reasonably possible, but the judge thinks that it is:

· Against Clear Weight of the Evidence, Overwhelming Weight, or Great Weight of the Evidence 

· It is clear that the jury reached a seriously erroneous result
· New trial is necessary to prevent injustice 

· Witnesses: in a motion for new trial, judge can consider credibility of witnesses. 
· Appellate courts rarely second-guess the grant of a new trial. 
4. Standards
· The standard that would apply by law applies for purposes of a directed verdict.

· If the substantive law of the case calls for a Clear and Convincing standard, that is what the judge needs to apply. (Hartwig v. Kanner) 
5. Difference between grant of New Trial and JNOV

· Unlike JNOV, New Trial does not end a trial, but leads to a second trial.

Voluntary Dismissal and Default

1. Voluntary Dismissal 
· Common Law: Π could dismiss his case without prejudice at any time before judgment. That meant that he could bring the suit again.

· There is a built-in incentive for Π not to do this, however, because of the cost of litigating more than once.

· Reasons why Π may want to dismiss:

· Forum Shopping

· Inadequate preparation

· Modern Rule – Rule 41:

· By Plaintiff: Π can dismiss his case without prejudice before Δ files a response or a summary judgment motion, whichever is first, OR

· By filing a stipulation of dismissal signed by all the parties who have appeared in the action. 

· Π can only dismiss without prejudice once ( if twice, it becomes a judgment on the merits and is preclusive. 
· The court may deny a voluntary dismissal motion if it finds that Π has not applied “due diligence” in prosecution or is forum shopping. 
· By Order of Court: Once an answer is filed, Π can dismiss without prejudice only with leave of court. If Δ has filed a counterclaim and Δ objects to dismissal, Π will be granted voluntary dismissal only if the counterclaim can then proceed in the courts independently. 

· Rule 41(d): If Π refiles the claim after getting a dismissal, the court may order him to pay costs of the action previously dismissed as proper, and may stay the current proceedings until that is done.

2. Involuntary Dismissal 

· Rule 41(b):

· Dismissal for Failure to Prosecute: 

· Courts may, upon Δ’s motion, dismiss suits for failure of Π to prosecute or to comply with any other orders or rules of the court. 
· A dismissal under this section acts as an adjudication on the merits, and is thus with prejudice ( cannot be refiled.

· Dismissal for lack of jurisdiction, improper venue, or for failure to join a party are without prejudice. 

· Default

· Courts don’t like to grant default judgments because it is (generally) a judgment on the merits, but not really fair because no evidence is presented by Δ in this case at all. 

· They are more willing to disturb default judgments on appeal and on a collateral challenge. 

· Rule 54(c): in default judgments, Π is limited to getting only the recovery that he requests in the pleadings. 

· Rule 55:

· When Δ fails to respond or show up to defend himself in a lawsuit.

· Judgment may be entered by either the clerk or the court against a party that has failed to appear altogether.

· If Δ does file an answer, but then fails to show up, it is still a default judgment ( regular judgment will be entered.

· Appearance: When has a party appeared in court?

· Most courts have Notice of Appearance forms that are filed by counsel ( constitutes appearance

· If any sort of action has been taken, even if not an answer but simply a challenge to venue, etc., that is still an appearance in court. 

· If a party has appeared in the action, then they shall be served with written notice of the application for judgment at least 3 days prior to entry of such judgment.

· If Δ has shown some involvement, he is entitled to 3 days notice. 

· (c) Setting Aside Default: for good cause shown, the court may set aside a default entry or judgment.

· For purposes of Res Judicata: Default judgment is preclusive, BUT:

· If Δ didn’t know about the lawsuit, the judgment is not considered a VALID judgment on the merits and therefore is not a bar because it fails the “valid” requirement of RJ.

IV. TRIAL

Rule 38: Jury Trial of Right

· The right to a jury trial is preserved as declared by the 7th Amendment of the Constitution.

· This has generally been interpreted as the right to a jury that existed in 1791 when the amendment was adopted. 

· There is no right to a jury trial in equity suits, such as injunction or specific performance. 

· The 7th Amendment has not been extended to the states through the 14th Amendment, so they are not required to provide the right to a jury in civil cases. 
· Demand for jury trial must be served no later than 10 days after the service of the last pleading directed to such issue. 

· A party can demand a jury trial on specific issues or on the whole 

· Waiver: a failure by a party to request a jury trial will constitute a waiver of that right. 

Rule 39: Trial by Jury or by the Court 

· By Jury: if properly requested, a trial shall be by jury on all the issues requested unless:

· The parties have agreed between themselves by oral or written stipulation to a trial by the court without a jury, OR

· The court itself has determined on its own initiative that a right to a jury does not exist under the Constitution or the Law in this situation. 

· By the Court:

· Anything not demanded for trial by jury shall be tried by the Court.

· If a party has failed to demand a jury, the judge can order a trial by jury at his discretion. 


· Advisory Jury and Trial by Consent: 

· If an action is not triable to a jury, the judge may still bring in an advisory jury if this does not violate the Law of the U.S., and if all the parties agree. This jury’s findings will have the same affect as a regular jury. 

Rule 49: Special Verdicts and Interrogatories 

· Special Verdicts: 

· When the jury returns a verdict with special written findings upon each issue of fact ( does not conclusively find the liability though. 

· If any party does not object to the omission of any facts by the judge in giving the jury its instructions, that objection is waived. 

· General Verdict with Interrogatories 

· Court may submit to the jury written interrogatories on certain issues of fact along with the verdict question. 

· When the general verdict and the answers are in accord ( judgment will be entered pursuant to Rule 58.

· Answers are consistent w/each other, but NOT with the general verdict ( judgment may be entered in accordance with the answers and notwithstanding the general verdict OR the jury may need to return for reconsideration OR a new trial may be ordered. 

· Answers on the questions are inconsistent with each other and with the general verdict ( NO JUDGMENT, and the judge shall either return the jury for further consideration or order a new trial.

Rule 51: Instructions to the Jury   

· Each party may file written requests for the kinds of instructions that they want addressed to the jury before the jury is charged. 

· No objections to jury instructions will be recognized unless they were objected to before the jury retires to consider the verdict.

The Provinces of the Judge and Jury

Historical Provinces of Judge and Jury

	Pro-Court
	Pro-Jury

	Law
	Fact

	Expert
	Communal

	Uniform
	Particularized

	History
	History


Modern Jury:

· Functions

· Determines what the facts are

· Evaluated the facts in terms of the legal consequences formulated by the judge

· Presents the result of its finding in the form of a verdict

· Does not act as a fact finder on preliminary questions, such as admissibility and exclusion of evidence, etc. ( usually happens before trial

· Chains of Inference: Must infer the existence or non-existence of important facts from other facts. 

· Controls on the Jury:
· By the Judge ( he has control over evidence and jury instructions

· Other Possible Outcomes ( summary judgment, jnov, directed verdicts, etc.

· Criticisms:

· Not precise or consistent enough

· Too sympathetic to plaintiffs

· Lacking in expertise 

· Costly and time consuming

· Defenses:

· Better reflection of the needs and spirit of the community

· Popular rather than rigid sense of justice 

· Historical sense of “inviolate right” to a jury trial

· Constitutional right to a jury trial: 7th Amendment ( see Rule 38 above

Markman v. Westview Instruments, Inc.: In determining the law of patents, we value uniformity, and the ability to judge occupations requiring special training and practice ( this needs careful interpretation of someone with training and discipline, like the judge. 

The Implementation of the Right to a Jury Trial 

Equitable vs. Legal Claims

· Law vs. Equity: Cases end up in the courts of equity only if there is no appropriate legal remedy. 

· There is no right to a jury trial in suits of equity ( it did not exist in 1791, so we still don’t allow it. 

· OLD: The Clean-Up Doctrine: once a court had jurisdiction in an equity case, it could decide any incidental legal issues without submitting the case to the jury. 

· This is only allowed if when the legal issues are subordinate to the equitable issues. 

· This doctrine eliminated the need to bring 2 lawsuits to resolve the legal and equity claims. 

· However, this policy of efficiency meant that none of the subordinate legal claims received a jury trial. 

· This problem has been enhanced by the creation of new remedies that are not easily classified as either legal or equitable. 

· Modern Rule

· Beacon Theaters, Inc. v. Westover: Trying the equitable claims of lawsuit before the legal ones results in an effective injunction of the legal claims, and should not be allowed. Where there are both equitable and legal claims in a suit, the legal claims must be decided by a jury, and the judge may then enter a judgment for the equitable relief sought. Only in the most special circumstances can the right to trial by jury of legal claims be lost by prior adjudication of the equitable claims by the court.

· Declaratory relief is entitled to a jury trial as a legal claim: 

· Rule 57: controlled by 28 USC § 2201, and there is a right to a jury trial obtained under Rules 38 and 39. 

· The existence of another remedy does NOT preclude a declaratory relief judgment if appropriate.
· Eliminates the Clean-up Doctrine

· Three-part Test:

· Are the issues legal ( tried by a jury.

· Are the issues equitable ( tried by the judge.

· Are the issues both legal and equitable ( first tried by a jury, then evaluated by the judge. 

· Basically, in Beacon, if Beacon had sued first on the legal issues that it brought up in its counterclaim, it would have been entitled to a jury trial. It is unfair to have that right stripped away just because the other party decided to sue first on equitable causes. 

· Dairy Queen, Inc. v. Wood: Even if an equitable issue is predominant in a case, the legal issues involved must still be tried first.You can’t dress up a legal claim as an equitable claim to avoid a jury.

· Katchen v. Landy: The Bankruptcy statutes convert Π’s legal claims into equitable ones, and thus the legal claims can be tried together with the equitable claims, even if that means that the results will be dispositive of the legal issues.

· Ross v. Bernhard: in suits that were typically only brought in equity, such as class action suits, all legal claims must still be decided by a jury.

· But when is a claim legal or equitable?

· We used to look at the 7th Amendment and see what was legal and equitable in 1791. However, with the introduction of new causes of action and remedies, that doesn’t work anymore.
· Curtis v. Loether: Congress may through statutes expand the right to a jury trial where it did not exist before ( 7th Amendment applies to actions brought under U.S. statutes that create both damages and equitable remedies.

· The Curtis Test to determine if a claim is equitable or legal:

· If The claim did not exist at common law in 1791 
· (1) Analogous to a common-law claim?

· (2) Nature of Relief Sought – legal or equitable? (MORE IMPORTANT)

· Tull v. United States:  

· Civil Damages: retribution for wrongful conduct; punishment for culpable behavior

· Equitable Damages: extracting due compensation; restoring the status quo

· The more discretion a judge has on damages, the more likely they are to be equitable. 

· In Tull, the remedy was more legal, so there was a right to a jury trial on the legal claims, BUT

· The Court gets to set the amount of damages.

· “Public rights” Exception:
· Atlas Roofing Co. v. OSHR: The right to a jury turns not just on the nature of the issue but also on the forum in which it is to be resolved. 

· When the Government acts in its sovereign capacity to enforce public rights created by a statute, the 7th Amendment does not prohibit Congress from assigning the initial determination of that public right to a non-judicial body with which a jury is not compatible. 
· When a claim arises between a citizen and the government, there is not a requirement of a jury trial ( administrative suits do not require a jury. 

· BUT if a new statutory right is not closely related to a federal program and the interest does not involve the government and is legal in nature, there is a right to a jury trial under the 7th Amendment. (Granfinanciera, S.A. v. Nordberg)

· Brennan in his concurrence says that of the 2 parts of the Curtis test, the first part doesn’t really make sense and we should primarily just look to the nature of the relief requested to determine whether there is a right to a jury. (Chauffeurs, Teamsters, and Helpers Local 391 v. Terry) 

V. THE EFFECT OF A JUDGMENT – PRECLUSION 

FINALITY: speedy and efficient adjudication.

· Not so much getting it right, but more like getting it over with. 

Basic Principles:

1. Only one chance to litigate a “claim”

2. Only one change to litigate a factual or legal “issue”

3. Each party is entitled to at least one “full and fair” change to litigate before being precluded.

4. Preclusion may be waived unless it is raised in a timely manner, usually at the beginning of the litigation. 

Claim Preclusion – Res Judicata

Definition: a judgment on a claim, once rendered, is a bar to any further litigation. 

4 Requirements:

· Same transaction and occurrence ( Any claims arising out of the same set of facts are part of the same claim, even if they were not all raised in the first suit

· Rush v. City of Maple Heights: Π sued the city in municipal court for damages suffered in a fall, and won. She could not then sue the city again for personal injuries suffered because her claim had already been adjudicated. 

· Federated Department Stores, Inc. v. Moitie: Πs were 2 of 7 Πs in a lawsuit that was dismissed in federal court. While others decided to appeal, Moitie and Brown refilled in state court, and were dismissed because of RJ. In the meantime, the original suit got remanded to the District Court because of an intervening Supreme Court decision. The Supreme Court did not allow Moitie II to go forward from appeal because it had already been adjudicated once. 

· Privity - litigation between the same parties ( everyone deserves their fair day in court, so it would be unfair to bind parties who were not party or privy to the original litigation. 
· Mathews v. New York Racing Association, Inc.: Π sues the Racing Association for malicious prosecution over his ejection from the race track. However, he has already sued employees of the Association for false imprisonment for the same episode. Δs in the second suit are in privity with the people in the first suit ( Δs are the same. Π is barred from bringing this claim because of the identity of parties. 

· Adjudicated on the merits and the judgment was final and valid. 

· Jones v. Morris Plan Bank of Portsmouth: The Bank sued Jones over overdue loan payments on the car, and won 2 months’ payments. Under the contract, however, Jones became indebted for the whole amount of the car the moment that he defaulted, but the Bank didn’t catch that. They later sued again for further missed payments, but Jones asserted RJ ( the Bank’s claim against him for any car payments arising out of that same contract was already settled on the merits, and thus any further legal claims were merged with the first suit. 

· Normally, installment contracts will be evaluated as separate contracts and this would not be an issue, but in this case the whole amount became due at the original breach. 

· What qualifies as on the merits for this section:

· Involuntary Dismissal

· Default Judgment

· 12(b)(6) has preclusive effect, even if we are not certain about it being on the merits

What is a Claim within the meaning of Res Judicata?

· There are 4 tests voiced in Rush:

· Same right has been invaded: each right you had used to be a separate cause of action – you would have a separate writ for each claim, and you couldn’t combine them. 

· Same wrong – same tort, etc., gave rise to both claims

· Same evidence – would R have offered the same basic evidence to support her claim for injury as well as property damage (Old rule)

· Same transaction and occurrence (T&O) – this is the most common approach ( The broader the definition of a claim, the harder it is to bring another suit.

Policy Interests:
· Efficiency:

· This is the most efficient way to approach preclusion and to make sure that judicial resources are not being wasted in relitigating over and over the same set of facts. 

· Finality:

· Also fair to the Δs, because it gives them a sense of finality ( they do not need to worry about continuously being sued over the same thing. 

· Fairness:

· May seem unfair to some Πs, but they are allowed to bring all their counterclaims, so there is a window for redress of grievances. 

· Fair to the witnesses because they only have to be summoned to court once. 

· Consistency: 

· If there is only one suit, there is no danger that different juries will come to inconsistent conclusions and will thus undermine the faith in the judicial system.

Claim Preclusion v. Stare Decisis: ways in which litigation in one action affects subsequent lawsuits.

· Courts are normally reluctant to depart from precedent.

	Claim Preclusion 
	Stare Decisis 

	- Binding only on the parties to the original litigation
	- Binding on everyone

	- Absolutely binding on the original parties 
	- Not absolute ( parties are free to argue that the precedent should not be applied in their case

	- Meant to prevent questions of fact or of the application of law to the facts of a specific lawsuit
	- Meant to prevent relitigation of legal questions

	- Operates inter-jurisdictionally
	- Usually restricted to a specific jurisdiction

	
	- Lends legitimacy to the system ( predictive power


Defense Preclusion 

· Only arises if Π is trying to enforce a judgment against Δ on a claim that has already been decided

· Defense preclusion operates just like the law of counterclaims: Δ cannot raise a defense in a subsequent suit that he did not raise in the first suit. 

· Mitchell v. Federal Intermediate Credit Bank: In a jurisdiction with no compulsory counterclaim rule, Mitchell puts down as collateral for a loan the proceeds from his potato sales. The loan was for $9000, but the Bank withheld $18,000, and then because of a record keeping error sued him for the $9000 collateral amount. M defended by saying that he had already paid, and won. 
· He then sued the bank for the extra $9000 they were still holding, but was barred from doing so because he cannot use a defense that he used in the first suit – his payment – as a sword in the second suit. 
· This seems unfair because there was no compulsory counterclaim rule ( court says that in the interest of judicial efficiency, this case should not be litigated twice. 

· For the Exam ( ask the following:
· Is there a compulsory counterclaim rule in this jurisdiction?
· Federal Court: yes, Rule 13 ( Δ must bring all his defenses at once.
· State Court: maybe.
· If YES: same as above
· If NO: 2 options
· Common Law: the courts may follow the traditional common law approach, which is that you don’t have to bring all your defenses to all your claims at the same time.
· Rationale: It may be unfair to ask Δ to sue on everything where he did not choose the forum, etc. 
· Mitchell Rule: some state courts may apply the Mitchell rule, where basically if a defense is not raised that is connected to another claim, that claim may be brought in a subsequent suit. But if the defense was raised, and the claim that goes along with it was not, it will not be allowed ( inefficient. 
Counterclaims

· Merged Claims: when Π wins the original lawsuit, claims are bound up together so that they cannot be brought separately in the future.

· Barred Claims: when Π loses the original suit, and claims are bound up together so that they cannot be brought separately in the future.

· Permissive Counterclaims: Δ may bring up any counterclaims he has against Π in a lawsuit. If they are not arising out of the same occurrence as the original claim, they are permissive ( Δ can bring them up but does not have to.

· However, once he bring them up, he has to bring up all the claims he has arising out of this new set of circumstances ( otherwise, he will be barred from relitigating anything connected with it in the future.

· Hypo: Smith sues his neighbor N because he tripped in a hole on N’s sidewalk and injured himself. N can counterclaim again S for the damages caused by S’s son riding a lawnmower over N’s lawn. However, if he also wants to recover for the death of his cat during the tragic lawnmower incident, he has to raise that at this point ( for purposes of the counterclaim, Δ becomes Π, and must bring all claims. Otherwise the lawnmower incident will be adjudicated and finalized, and no further recovery will be allowed. 

Issue Preclusion – Collateral Estoppel

-“A right, question, or fact distinctly put in issue and directly determined by a court of competent jurisdiction, as a ground of recovery, cannot be disputed in a subsequent suit between the same parties or their privies.” 

· Justice Harlan, Southern Pacific Railroad Co. v. United States
Elements

· Same Issue: the issue in question has to be the same substantive question as in the first suit ( i.e., same legal problem, such as negligence in a tort suit, etc. 
a. Considerations here include:

i. Factual identity

ii. Legal standards

iii. Burdens of proof imposed upon each party.
· Cromwell v. County of Sac: 2 suits over the same set of allegedly fraudulent bonds. Since parties are in privity, there can be no second suit.
· No claim preclusion because different set of circumstances ( Π could buy bonds at separate points and own them independently. 
· Example: Smith sues N over tripping in a hole on his property. In the lawsuit, the court decisively establishes that N owns his property. If N’s tree later falls on S’s car, N is precluded from relitigating the issues of ownership of the land.
· Example: If S sues J over J’s right to enter onto S’s property under contract, but J is found to have been a minor in the first suit and thus incompetent to make a contract, it does not preclude S from suing J again over another contract 10 years later ( not the same issue. 
· Actually Litigated: parties had to have aggressively litigated on this issue and it must be clear which issue was the basis for the holding. 
· If Δ has no incentive to litigate, it would be unfair to assert Issue Preclusion. (Default judgments, etc.) 
· Russell v. Place: Π sues same Δ twice for violation of a patent. Π wins in the first suit, where jury gave a general verdict with regards to both methods of leather treatment in question, but did not specify which method was violated. Π recovered damages. Π’s second suit is not barred because it arises out of a different set of circumstances – different violation. However, court finds that Δ is not precluded from defending the issue of patent infringement because we are not sure which aspect of the patent was found to have been infringed in the first suit. 
· If you cannot tell which thing has been adjudicated, there is no preclusive effect ( very strict interpretation of the issues is necessary for Collateral Estoppel. 
· Rationale: everyone deserves a right to have a “fair day in court” on any issue that may not have yet been decided ( we can’t take the risk of precluding something that is questionable. 
· Collateral Estoppel Scenarios

· Hypo 1: Π and Δ are in a car accident. In a jurisdiction where there is no compulsory counterclaim rule (Rule 13), Π sues Δ for negligence, and Δ counterclaims for contributory negligence. Δ wins with the jury bringing in a general verdict. Δ later brings a separate claim against Π for personal injuries. Can Δ use the verdict in the 1st suit as Collateral Estoppel – can he say that he was not negligent because he won in the first suit?

· No CE ( Δ could have won if either he was found not negligent, or if Π was found contributorily negligent where that is a complete defense. Since it was a general verdict, we don’t know which decision the jury reached, so there cannot be CE. 

· This confusion can be prevented by using a special verdict.

· Hypo 2: S sues N for negligence and ownership of the land on which S trips and falls. S wins on a general verdict. Three months later, S’s son also trips and falls, and they sue N again. Can there be Issue Preclusion, even though there was a general verdict?

· Yes, because we have to ask: what was necessary for S to win in the first suit?

· The jury had to have decided for S on both negligence and ownership counts, because there was no way for S to win if either one of those questions was not actually and favorably resolved for him. 

· Therefore, there can be IP with a general verdict if there is only one way for a party to win in the previous suit.

· Rule: always ask what must have been decided in order to reach the first verdict, and then you can figure out what can be precluded.

· Actually Decided and Essential to the Judgment: the issue decided has to be central to the previous suit’s holding in order to have preclusive effect ( it has to be the issue that, if decided differently, would have resulted in a different outcome.

· Essential Questions:
· What did the court have to decide in the first suit to reach the result that it did?
· What was absolutely necessary in reaching the verdict in the first suit?

· Rios v. Davis: Π sues Δ (Davis), who counterpleads R (third party Rios) for negligence. Court finds that all three parties are negligent, and no one recovers: 

· First Suit: Δ wins against Π: Δ was negligent, but Π was contributorily negligent so Δ wins.  

· R wins against Δ: Δ was negligent, R was contributorily negligent ( no recovery, for anyone, so R wins because he doesn’t have to pay.

· R would have won if either

· Only Δ had been found negligent, OR  

· Δ had been found negligent, and R was found contributorily negligent

· It was imperative that Δ be found negligent because regardless of his own status, R could not win if Δ was not negligent at all.

· Second suit: R sues Δ, and Δ raises collateral estoppel – Δ says R has already been found negligent.  

· There is no collateral estoppel because the finding of R’s negligence was not material or essential to R’s victory (finding in R’s favor). 

· Rule ( always ask: if this issue were decided differently in the first suit, would the outcome of that suit have been different? 

· If yes ( essential, issue preclusion
· If no ( not essential, no issue preclusion 
· Subsidiary questions: 

· Which party needed to have been found negligent to get this result? Both? 
· Policy:
· Fairness: If R has lost in the first suit, he would not have been able to appeal ( it would be unfair to enforce a judgment against him without letting him have his day in court.
· Incentive: R may not have had sufficient incentive to litigate the issue of Δ’s negligence in the first suit because all he needed to prove was that he himself was not negligent. 
· Hypo: Suppose that Π actually wins against Δ in the first suit, and R still wins against Δ but doesn’t recover. 
· What did the jury have to have decided? 
· At minimum, Δ had to have been negligent, because Π was allowed recovery.
· Therefore, R has to have been found contributorily negligent ( if Δ is negligent, and R trumps Δ but is not allowed recovery, it must be because he also did something negligent to prevent award of damages. 
· Both findings are necessary to the ultimate judgment.
· Adversity: parties in the first suit must be adverse to one another, not jointly liable to a third party.
· If in a three-way collision, B & C were both trying to avoid A and crashed into separate poles, B & C would not be negligent with respect to one another. 
· Alternative Holdings: when neither finding is necessary, they are both given preclusive effect. 

· Example: Π is contributorily negligent and Δ is not negligent, and Δ wins. Neither finding is necessary because Δ would have won either way. 
· Π is actually precluded from challenging his negligence in the future because, though not necessary to the verdict, Π could have appealed that finding?  
· Defenses: the person who is being precluded can always defend by showing that the circumstances have changed, i. e. if S sues N over N’s tree falling on his car, and a previous case had decided that N owns his land, N can defend by showing that he has sold the land and is now just visiting.
· Policy: 

· Efficiency: we want to prevent repeated litigation of the same issues or facts ( waste of judicial resources and other people’s time and money
· Fairness: sometimes Collateral Estoppel should not apply if the parties in the first suit did not have sufficient incentive to litigate
· Finality: not getting it right, but getting it over with. Preclusion is based on the assumption that getting it over with is more important than getting it right so as to give people piece of mind.
· Changes in Law: generally, subsequent changes in law will not affect previous judgments or their enforcement ( interest of finality. US v. Moser 
· However, the court will consider the whether it would be extremely unjust to continue enforcing a previous judgment if it goes against public policy: i.e., when everyone in the country is subject to the payment of taxes, it would not be fair to let someone pay less or not at all when everyone around him is because of a prior judgment. Commissioner of IRS v. Sunnen

· Criminal vs. Civil: civil liability does not result in CE for criminal cases – if in civil cases the burden is preponderance of the evidence, and in criminal suits its “beyond a reasonable doubt,” we can’t assume that a court that found Δ negligent by PofE would also find him negligent BRD.
· Must weigh the issues in the case according to different standards. 
· See. Securities Exchange Commission v. Monarch Funding Corporation 
Quality of Judgment
· Valid: initial court had jurisdiction to decide the case.
· Final: a determination is conclusive and binding and doesn’t leave anything for the court to do. If a court denies summary judgment, there’s been no final resolution, therefore no preclusion.

· On the Merits: Summary Judgment and Judgment as a Matter of law are given preclusive effect ( thought not actually litigated, they are judgments on the merits.

· 12(b)(6): generally preclusive, but there has been recent doubt so not definite.

· Default Judgments: 

· Preclusive if valid ( Δ didn’t show up for trial and waived his right to raise defenses 

· Not preclusive if:
· Δ didn’t know about the suit because he never got notice ( if no proper notice, court didn’t have proper jurisdiction over him to enter judgment so he should be allowed to challenge it. 

· Involuntary Dismissal: preclusive on the merits ( unless it’s based on jurisdiction, venue, or failure to join a party. 

Mutuality
Res Judicata ( Pure Rule of Mutuality:

· Someone who was not a party to the first suit, and has no privity, cannot preclude in the second suit.

· The one exception are class action suits. All members of the class are bound by the decision in the class action. The theory of the class action suit demands such protection for all parties.

Collateral Estoppel ( Mutuality Doctrine—Preclusion can be asserted only against a party who can assert it in return. You cannot assert preclusion against a non-party to the first suit. 

· We want to ensure that in the first suit, the party against whom preclusion is asserted had adequate incentive to litigate. 

· Example: T and B collide in a car crash. P is T’s passenger. T and B sue, and T is found not negligent while B is negligent. 

· P then sues T, alleging negligence. Can T used CE to block P’s claim?

·  No, because P has not had her day in court yet and should not be precluded from bringing her own negligence claims against T.

	
	Pro-Mutuality
	Against Mutuality 

	Finality
	Once an issue is adjudicated, the party in question can relax.
	A party can be continuously dragged into court to litigate the same issue. 

	Efficiency
	Piggy-Backing: if R cannot field preclusion in the second suit, they might join the first suit
	Trying the issue twice if R does not in fact join the first suit, and goes on his own.

	Fairness
	If no mutuality, parties can get more than one bite of the apple ( can keep bringing claims on the same issue against different Δs.
	Don’t want inconsistent judgments between first and second lawsuits

Mutuality not equally applied: only operates in favor of prior parties; new party only gets one chance


· Defensive Nonmutual Collateral Estoppel—Asserted by a non-1st-party defendant against a plaintiff who was party to the first suit.

· City of Anderson v. Fleming: F sued a contractor for falling in a hole left negligently. She won. She then sued the city, who employed the contractor, and was precluded through collateral estoppel, even though there was no mutuality of parties ( City was allowed to use prior judgment as a Defense because of

· Doctrine of Subrogation: a new party in a suit pays for the person’s debt but gets the benefits to follow
· Indemnity: one party stands in the shoes of another 

· Indemnity Circle: parties that are in an indemnity relationship cannot be sued twice for the same occurrence because it could result in inconsistent judgments. 

· If F had lost against the contractor, but had won against the City, the City would have a right to sue the Contractor to recover its loses. However, the Contractor would have already been found not liable, and the City couldn’t recover. 

· Bernhard v. Bank of America: B sued Cook over some money, and lost. She then sued the Bank that had held the money for the same thing. Court announces a very broad theory of mutuality ( B cannot sue different Δs for the same thing that she already lost on. 

· Fairness: in DNMCE, the party being estopped is usually Π in the first suit, and chose the forum and Δ against whom it litigated. Therefore, it seems fair to hold Π to the outcome of a case of its own making and that was litigated on its terms.

· Offensive Nonmutual Collateral Estoppel—Asserted by a non-1st-party plaintiff against a defendant who was party to the suit, i.e. a new Π seeks to borrow a finding from a prior action to impose liability on a party who was Δ in the prior action. 

· Argument against ONMCE: If there’s a railroad crash, and the first 1-25 passengers who sue R lose their suit, but P26 wins ( can everyone who sues after him now use that win to preclude R from defending itself? R can’t benefit from the first 25 judgments in its favor, but has to suffer the consequences of the 26th judgment. 

· Parkland Hosiery Co. v. Shore: majors concerns with the application of ONMCE:

· “Wait and See” approach: Π2 could wait and see how Π1’s suit turns out instead of joining in, and once Π1 wins, Π2 just piggy-backs on that decision in order to not have to aggressively litigate.

· Stakes Too Low: Δ may not have had sufficient incentive to seriously litigate in the first suit, or maybe the forum and time were inconvenient, since he had no choice in the matter. 

· Procedural Rules: Maybe the procedural rules in the first jurisdiction where Δ was hailed were more restrictive then they would be in the current case, and Δ could defend better.

· Inconsistent Judgments: If there are some inconsistent judgments on the issue, it may be unfair to give preference to any of them. 

· Holding: Lower courts should exercise discretion when allowing ONMCE ( so it’s possible in some cases, but the factors above need to be taken into consideration, as well as any other factors that may indicate that the issue was not fully and fairly decided. 

Non-Mutual Collateral Estoppel: Generally

· Must still meet all the other standard requirements of Collateral Estoppel 

· However, the court must also consider additional factors above to determine if it would be fair to apply estoppel (See Parkland Hosiery above)

· Strict Mutuality Doctrine has been abandoned in the federal courts, but some states still apply it. 

VI. POST-TRIAL CORRECTION OF ERRORS

Grounds for Seeking Relief from District Courts

Completes the circle of policy:

First is Accuracy and Fairness as encapsulated by Discovery—The rules are designed to ensure that trial proceeds on the merits and not the access of parties to information. 

Then Summary Judgment and JNOV—Accuracy and Fairness against Efficiency—While everyone should have their day in court, the evidence sometimes does not merit it.

Then Issue and Claim Preclusion—here, Efficiency and Finality—all claims are theoretically resolved correctly the first time through. Because of finality, to bring fairness back in, we have relief from judgments.

· Rule 60: Relief From Judgment or Order
· At any time: clerical mistakes in judgment, orders or other parts of the record and errors arising as a result can be corrected 60(a)
· By the Court on its own initiative

· Or on a motion by any of the parties

· The corrections can be made before the appeal is docketed

· May still be corrected after appeal is pending with leave of court.

· Within a Year and within a Reasonable Time of the judgment, order or proceeding, the court may relieve the party of a final judgment for:

· 60(b)(1) Mistake
· Inadvertence
· Surprise
· Excusable Neglect
· Ignorance of the law is not an excuse, so motions on that are rarely granted. 

· 60(b)(2) Newly Discovered Evidence which could not have been discovered in time to move for a new trial under Rule 59(b) (within 10 days of judgment) 

· 60(b)(3) Fraud (intrinsic or extrinsic)

·  Misrepresentation

·  Other Misconduct of an Adverse Party  

· Within a Reasonable Time of the judgment, order or proceeding, the court may relieve the party of a final judgment for:
· 60(b)(4) Judgment that is void

· 60(b)(5) Judgment that has been satisfied, released, or discharged, or a prior judgment upon which it is based has been reversed or otherwise vacated, or prospective application of the judgment is no longer equitable

· 60(b)(6) Catch-All Provision: any other reason justifying relief from the judgment. 

· This is very rarely granted ( it would be too easy to get out of a judgment otherwise.

· 60(b)(6) was granted when an immigration detainee was imprisoned and denied access to his mail, and therefore did not know of a motion to dismiss and couldn’t respond to it.

· You should never assume that a 60(b) motion will be granted and you should always try to appeal. 

· Relief: relief under this section is usually a New Trial, not automatic victory.


· Rule 60(b) does NOT bar the court from invoking their prior authority (before the FRCP) to re-open a case to avoid some injustice.
· Rule 59: New Trials; Amendments of Judgment 

· Shall also be filed no later than 10 days after entry of judgment. Under Rule 6, this period cannot be extended. 

· Court’s Initiative: the court may of its own accord order a new trial for any reason that would justify granting one normally on a party’s motion. It can also grant a new trial for reasons not stated in a motion. Must explain itself. 

· Alter or Amend the Judgment: a motion to alter or amend the judgment must be filed within 10 days after entry of judgment.
Appellate Review and the Final Judgment Rule 

· §1291: Final Decisions of District Courts

· Only final decisions of the District Courts are appealable in the Courts of Appeals. 
· A final judgment means that it is final: there’s nothing else left to do but execute it.
· We don’t want piecemeal litigation. 
·  §1292: Interlocutory Decisions – interlocutory orders may be appealed to the Courts of Appeals if:
· 1292(a)(1) They are modifying, continuing, refusing or dissolving injunctions, Or
· Refusing to modify or dissolve injunctions
· 1292(b) The District Judge writes to the Court of Appeals and asks them to review his order in a civil action that involves a controlling question of law, on which there is a substantial ground for difference of opinion, and where the appeal may materially advance the litigation. 
· Within 10 days of the entry of the District Court order an appeal to the Court of Appeals must be filed 
· Court of Appeals has to permit the appeal at its discretion ( it can refuse to hear the case. 

· All of this will only be allowed if it will not mean staying any proceeding at the District Court level, unless the judge or the Court of Appeals allows it. 

· Liberty Mutual Insurance Co. v. Wetzel: District Court ruled on the issue of liability but not on damages, and petitioner took this up to the Court of Appeals. The Supreme Court ruled that CofA didn’t have jurisdiction to hear the appeal, because this was an interlocutory decision not falling under the exception of §1292. Even though it is not efficient to send the case back to the District Court now after it’s been argued on appeal, the SC doesn’t want to set a bad precedent: CofA can’t hear cases without proper jurisdiction.  

· Rationale for not hearing interlocutory cases: it is possible that after the whole case is decided, it will go to the Court of Appeals anyway, and then they would have to hear everything twice ( best to keep all the issues together, and §1292 provides for hearing of the stuff that is imperative to decide during trial ( if immediate harm will result, then an injunction can be imperative. 

· Liberty Mutual: 2 issues – liability and remedies – but only one claim
· Rule 54(b): Judgment Upon Multiple Claim or Involving Multiple Parties
· The Court may direct entry of final judgment for one or more, but not all claims, when more than one claim for relief is present in an action (includes counterclaims, cross-claims, and third-party claims) only upon an express determination that there is no just reason for delay and upon an express direction for the entry of judgment.  

· The claim has to be resolved finally and definitely: a claim can be finalized if the claim is unrelated to the determination of the other claims asserted in the case, and doesn’t turn on the same set of facts ( otherwise, it’s not efficient.

· Under the Rules Enabling Act §2072, a FRCP cannot go beyond a Congressional statute. Therefore, Rule 54(b) can’t abridge substantive rights of a party ( can’t confer jurisdiction where there isn’t any, i.e., cannot allow the Court of Appeals to hear a case over which it has no jurisdiction because the claim is not in fact finalized.

· The Collateral Order rule (Cohen Rule): 
· A court can review an interlocutory order if review would be effectively impossible later: the issue itself is collateral to a review later.

· Cohen v. Beneficial Industrial Loan Corp.: The Court ordered a party to not post a bond according to FRCP, even though the local state statute demanded such bond be posted before trial started. (Erie issue) The adverse party appealed, because if this decision wasn’t overturned at the beginning, there would be no use for it later ( its purpose was to pay the party’s legal costs if they won. If nothing was posted at the beginning, a later reversal of the decision would still not get the party its money. There would be undue hardship to the party if the District Court made an incorrect ruling. 
· Mandamus: another way to get to an appeal before the conclusion of a trial is to seek a writ of mandamus ( say that the Court has erred so greatly that its decision needs to be reviewed immediately.
· We saw an example of a discovery question reviewed on appeal because the District Judge imprisoned counsel for failure to turn over documents. (Hickman v. Taylor) 

· Federal vs. State Rules
· State courts not as strict as federal courts re: finality.  NY Rule allows interlocutory appeals in virtually all situations.

· As a result, in diversity actions in federal courts, rules governing appellate review of interlocutory decisions are outcome determinative in practice.

· Policy: Which Approach is Better? 

	Pro-Federal Standard
	Pro-NY Standard

	· Efficiency: One Appeal for all issues, not need to continuous appeals

· Cost: it’s expensive for the Court to hear every little issue from a single case separately 

· It can be difficult if the interlocutory order may have an affect on the final outcome and should not be judged separately 
	· Some interlocutory decisions can be dispositive ( Death Knell Approach 

· Allows Appellate guidance on issues that otherwise never get heard before the higher courts, such as discovery issues.

· If the trial court is wrong on a issue and that gets cleared up immediately, it may save unnecessary costs from a litigation that should not be taking place.

· One issue can taint a whole case: if it gets decided early, it may not have a detrimental effect. 


· Coopers & Lybrand v. Livesay: Class actions were not appealable

· This rule has since been changed: a decision whether to certify a class is now immediately appealable ( it’s a threshold decision.
Standards of Appellate Review

· De NOVO: the court of appeals doesn’t give any deference at all to the District Court’s conclusion.
· Clear Error: factual findings by the judge are clearly in contradiction to the evidence.
· Court of Appeals will not upset the finding of fact unless they are clearly erroneous - a court must have a “firm and definite conviction that a mistake has been committed.”

· Abuse of Discretion: discretionary decision that could go either way based on the judge’s view of what is fair will not likely be reversed. If there are 2 plausible conclusions to draw form a set of facts, the District Court can choose either without violating discretion.
· Checks to see if there was abuse, not if there could have been a different outcome.

	Judge
	Jury
	Court of Appeals

	· get to evaluate demeanor/credibility 

· systemic or institutional efficiency

· expertise in sifting through conflicting and irrelevant evidence, and reaching a finding about what actually happened 
	· Brings a common judgment 

· 12 minds are better than one
	- Determine decisions of LAW
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