Policies: efficiency; fairness; finality; accuracy 




  You will be FINE ( 


When there is state substantive law (e.g. defining party’s duty) just drop a note to say Erie requires that this substantive law apply.  
Smith focused on SoL A LOT!  

SoL as instruments of procedure: clear dockets; protect courts and Ds from waste; protect Ds from unjust coercion; make sure proof is not stale

SoL as substantive: give Ds repose; heal and stabilize relationships; facilitate and induce economic planning and development 

SoL is affirmative defense under Rule 8c 

Discovery
1. scope of discovery ( Rule 26b1 
a. any matter not privileged

b. relevant to the claim or defense of any party
i. CASE: Cummings v. GM – GM had video that would have been useful to P, but they did not disclose it.  HELD – GM did not have to disclose b/c GM did not intend/actually use the videos in its case 

c. Financial information (as interpreted by the courts) 
i. RULE: ability to pay NOT discoverable

1. EXCEPTION: when party is being sued for punitive damages 
2. EXCEPTION: insurance information is discoverable 

d. need NOT be admissible at trial if it is reasonably calculated to lead to discovery of admissible evidence 
e. **CANNOT force lawyer to reveal legal theory he is going to pursue at trial**

Work product, Privilege, and Experts (what is relevant may not be discoverable) 

1. work product ( Rule 26b3 (QUALIFIED privilege) 

a. WHAT – materials prepared in anticipation of trial or litigation by the party or the party’s representative (generally not discoverable) 

b. WHEN DISCOVERABLE:

i. Within scope of Rule 26b1 
ii. Substantial need

iii. Unable to obtain substantial equivalent without undue hardship 
c. EXCEPTIONS: Core work product or Hickman Part II work product 

i. Mental impressions

ii. Conclusions

iii. Opinions

iv. Legal theories 
v. **Strategy** -- core work product may be overcome when party has destroyed documents; attorney may have to agree to be deposed so that other party can learn what the documents said (Enron HYPO) 
d. Also note

i. Materials prepared in ordinary course of business ARE discoverable 

ii. Handout #1 – attorney deposed and asked whether she knew of existence of particular documents.  HELD – she does not have to respond b/c questions were intended to reveal other side’s mental impressions and strategies; lawyer would only remember documents that are really good or really bad for your side ( PROTECTED against discovery.  Legal theories are core work product and are protected against discovery  

e. CASE: Hickman v. Taylor – P seeks discovery of D’s counsel’s notes of interviews + written memories of interviews if no notes available. HELD: material not protected by attorney-client, but requesting party did not make showing of necessity or undue prejudice if request denied.  Access to information thru other avenues.  Having to recount memory of oral deposition would ( revelation of legal theory to be used at trial 

i. RULE: cannot force lawyer to reveal legal theory he is going to pursue at trial 

2. Attorney-client privilege (ABSOLUTE privilege) 

a. Elements:

i. Communication from client to attorney
ii. Attorney acting as such 
iii. Relates to FACT 

iv. Without strangers around 

v. Primarily for the purpose of securing legal opinion of assistance

vi. NOT to commit a tort or crime 

vii. Waived when:

1. voluntary disclosure to 3rd person 

b. Also note:

i. client must respond to question regarding fact despite fact that he discussed fact with his attorney

ii. fact and communication concerning fact are DIFFERENT 

c. CASE: Upjohn v. US (NOT binding on states) – attorney for corporation created questionnaire to conduct internal investigation; interviewed recipients of questionnaire.  HELD: questionnaires are protected b/c they are communication and employees may be considered extension of client corporation.  US can question employees that filled out questionnaires.   

d. Other privileges: husband/wife/priest/penitent/doctor/patient 
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^
Limiting Discovery
2. limitations on depositions and interrogatories ( Rule 26b2 (order entered by court) 
a. number of depositions/interrogatories
b. length of depositions 

c. Reasons to limit:

i. Discovery sought is unreasonably cumulative or duplicative
ii. Obtainable from other more convenient source

iii. Party seeking has had ample opportunity to obtain information sought 

iv. Burden of proposed discovery outweighs likely benefit 
1. Consider:

a. Needs of case

b. Amount in controversy

c. Relative resources of parties

d. Importance of issue 

e. Probability that proposed discovery will resolve issue 

3. Protective orders to protect against annoyance, embarrassment, oppression, undue burden or expense ( Rule 26c (MOTION made by PARTY) 
a. Parties must first confer or attempt to confer with other party ( 

b. Movant must show good cause/that justice so requires 
i. Disclosure would work clearly defined and very serious injury (no conclusory statements) 

c. Judge BALANCES interests/burdens of both parties 
d. Judge may order:
i. Discovery will not be given; Discovery only on specified terms ; Only by particular method; Limited to certain matters; conducted only in secret; only to be opened by the court; trade secrets will not be revealed; parties file at same time with court in sealed envelopes 
e. Other creative ways to avoid protective order:
i. Judge can examine in camera

ii. Redact documents and judge determines usefulness

iii. Bifurcate discovery such that P does non-sensitive discovery first to prove it can establish jury issues ( Rule 26d 
f. CASE: Marrese v. American Academy of Ortho. Surgeons – 2 surgeons denied membership.  Present anti-trust suit; demand documents relating to membership applications.  D files 26c motion for protective order.  Burden to D – value in voluntary associations; 1st amendment rights.  Burden to P – may not be able to make case.  HELD: for D; should not have to produce documents.  
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^
Discovery 
4. Required initial discovery (without request from other party) ( Rule 26a1
a. TIME – must be made within 14 days of Rule 26f conference (NO EXCUSES)
b. CONTENT 

i. People likely to have discoverable information that party may use to support ITS OWN claims/defenses unless solely for impeachment 
1. i.e. information that DISCLOSING party is going to use to make its case 
ii. Documents party may use to support claims/defenses unless solely for impeachment 
1. i.e. documents the DISCLOSING party is going to use to make its case 
iii. Computation of damages claimed 

iv. Relevant insurance policies 

v. EXPERT testimony ( Rule 26a2
1. TIME – within 90 days of trial or 30 days after disclosure made by other party if used only to rebut disclosure 

2. CONTENT 

a. People who may be used to present evidence 

b. Written reports with exhibits, qualifications, etc. 

vi. Elements of TRIAL prep ( Rule 26a3
1. TIME: 30 days b/f trial (objections within 14 days of submission or waived)

2. CONTENT

a. Witnesses to be called 
b. Witnesses testifying via deposition

c. Documents and other exhibits to be used at trial 
c. Failure to comply ( Rule 37c cannot use information at trial!  

5. Conference to plan for discovery ( Rule 26f (must occur b/f parties may seek discovery) 
a. Matters discussed:

i. Nature and basis of claims/defenses

ii. Possibility of settlement 

iii. Arrangements for automatic disclosure 

iv. Proposed discovery plan 

6. Discovery devices: 
a. Oral depositions ( Rule 30 
i. WHO: party OR non-party

1. corporations or gov agencies will designate person with knowledge of subject 

ii. HOW: 

1. parties to action are compelled

2. non-party may need to be subpoenaed b/c they don’t have to show otherwise 
iii. WHAT: ask basically anything; can make objections and judge will rule later (need to object at deposition to preserve right to object at trial).  All parties may be present and ask questions 
1. deponent must answer all questions unless they are:

a. preserving a privilege
b. bad-faith

c. self-incrimination 
d. abiding by limitation directed by the court 
iv. Also note: limit of 10 depositions/party; limited to ONE day of SEVEN hours.   

b. Depositions on written questions ( Rule 31
i. WHO: party OR non-party (unlike interrogatories) 

ii. HOW: 

1. parties to action are compelled 

2. non-party may need to be subpoenaed 
iii. Also note:

1. need to send copy of all questions to all parties with notice of deposition 
c. Use of depositions at trial ( Rule 32
i. Deposition of witness may be used if:

1. witness is dead

2. witness at distance greater than 100 miles

3. witness is ill, infirmed, imprisoned 

4. witness did not respond to subpoena 

ii. Objections to depositions

1. to competency of witness (can raise any time) 

2. materiality of testimony (can raise any time) 
d. Interrogatories ( Rule 33
i. WHO: only parties to the action 

ii. WHAT: list of 25 or fewer questions; answered in writing under oath 
1. may relate to any matter under Rule 26b1
a. not necessarily objectionable just b/c it requires opinion 

2. there must be REASONABLE investigation if information is not known 

3. objections must be stated with specificity; timely or waived 
e. Requests for documents/entry upon land for inspection ( Rule 34
i. WHO: party OR non-party
ii. HOW:

1. parties are compelled

2. non-parties may be subpoenaed 

iii. WHAT:

1. anything within scope of Rule 26b1

2. request must describe with REASONABLE PARTICULARITY 
3. item must be IN CONTROL of producing party (highly fact specific) 

4. producing party cannot make it more difficult for requesting party to identify relevant parts (e.g. flooding with irrelevant information) 
a. must be in normal business order or organized/labeled 

iv. CASE: Zublake v. UBS – P sues for gender discrimination; wants e-mails contained on back-up disks.  ANALYSIS: determination of whether production is too burdensome rests on whether information is accessible/inaccessible in format.  If NOT accessible ( shift cost to requesting party.  Consider: availability from other sources; total cost compared to AIC; cost of production compared to resources of parties; importance of issue at stake.  
f. Mental/physical exams ( Rule 35
i. WHO: party OR person in custody/under legal control of a party
ii. WHEN: 

1. mental/physical condition is IN CONTROVERSY
2. only on showing of GOOD CAUSE by requesting party 

3. ( COURT ORDER 

iii. Also note:

1. person who submits to examination may request copy of report, but then they waive right to doctor-patient privilege and may have to disclose all documents related to the particular condition in controversy 

g. Requests for admission ( Rule 36 (used in trial prep) 
i. WHO: only a party to the action 
ii. WHAT: admission of truth on any matter within scope of 26b1 that relates to statements or opinion of fact or application of law to fact 

1. responding party must make reasonable inquiry 

iii. WHY: to establish mundane, pretrial issues and limit the issues in dispute at trial 

iv. WHAT EFFECT:

1. issues are conclusively established 

2. can only withdraw admission if it would not prejudice the other side 

3. if party does not respond ( ADMISSION! 

4. if you don’t think other side can prove it, but you think it’s true, you still have to admit 

5. if party denies matter but that matter is proved at trial, ( Rule 37c

a. other side may collect expense of making proof on the matter 

h. Duty to supplement (generally) ( Rule 26e
i. Does NOT apply to depositions

ii. Applies to:
1. required disclosures

2. responses to interrogatories, requests for production, request for admissions

iii. WHEN: information is incomplete/incorrect 
i. Motion to compel Rule 37
i. RULE
1. movant must in good faith confer/attempt to confer to get the disclosure without court action 
3. What is discoverable from experts ( Rule 26b4
a. Testifying experts may be deposed

b. Retained experts may be discovered and used at trial ONLY:

i. As provided by Rule 35 (report of examiner for physical/mental examinations) OR
ii. Showing of EXCEPTIONAL CIRCUMSTANCES under which it is impracticable to obtain facts/opinions by other means e.g. there is only one leading expert in the field

What can 3rd parties do to avoid divulging information ( Rule 45 Subpoenas

1. Subpoena may be quashed when:
a. Requires disclosure of privileged information 

b. Subjects person to undue burden, travel more than 100 miles 
c. Fails to allow for reasonable time to comply

d. E.g. Handout 2: Tobacco companies subpoenaed University for information to help them in their case against the government. 
i. ARGUMENTS: 
1. Government could argue work product through the university b/c the research was funded for the purpose of litigation (bad argument b/c government funds research all the time).

2. University can argue undue burden so subpoena should be quashed 
ii. RESPONSES: 

1. University can do nothing and wait for motion to compel (but court might grant motion to compel and then University would be in contempt)
2. Move for protective order – too burdensome 

3. Move to quash subpoena 

Duty to cooperate

1. Signatures ( Rule 26g
a. mandatory initial disclosures under 26a – signing means:

i. after reasonable inquiry, disclosure is complete, and correct at the time 

b. non-mandatory discovery request, response or objection – signing means:

i. after reasonable inquiry

1. consistent with rules and warranted by existing law or good faith argument for extension 

2. no to harass or delay

3. not unreasonable or unduly burdensome 

c. If certification is made in violation of Rules ( sanctions 
2. Failure to cooperate in discovery ( Rule 37
a. Failure to make required initial discovery, evasive or incomplete disclosure/answers/responses ( sanctions 
b. Rule 37c – party who fails to disclose information is precluded from introducing at trial 

i. Exception: if party makes good faith failure to admit and the court ultimately decides the issue against them, you will likely NOT be forced to pay other side’s cost of proving that issue 
c. CASE: Cine Theater v. Allied Artists – gross professional negligence ( full range of sanctions.  Parties choose counsel at their own peril 
3. Court inherently has power to impose sanctions: deem something as fact or admitted; enter judgment against party; prosecute for obstruction of justice 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^
State law in federal court – ERIE 

Federal courts sitting in DIVERSITY 
POLICY:

1. Swift v. Tyson
a. RULE: no federal law on point, so looked to Rules of Decision Act “law of several states.” “Law” meant only STATUTORY law.  If none, federal court could ‘create’ federal common law
i. PURPOSE: create greater uniformity ACROSS states to prevent forum shopping thru uniform federal common law – HORIZONTAL privity 
2. Erie v. Tompkins 

a. RULE: “Law of several states” includes BOTH STATUTORY and COMMON law.  However, apply only substantive law, not procedural. 

i. PURPOSE: 

1. Swift misinterpreted Rules of Decision Act in limiting “law of several states” to statutory law

2. Swift encouraged forum shopping: litigants were able to avoid unfriendly state law by suing in diversity

3. Fairness – diverse Ps were allowed to forum shop and get more favorable law while non-diverse Ps were stuck with state law 

4. No vertical uniformity 

5. Separation of powers – courts are not lawmakers 
1. Is there a codified federal rule on point? (Hanna) (determines whether you are on Hanna or Erie track – this is very tricky threshold issue (Walker) b/c there can be strong arguments that rule does/not apply)
i. Is rule sufficiently broad to cover the issue?

ii. Is there a direct conflict between the state provision and the federal provision? (Burlington) 
iii. Can you apply both state and federal rules at the same time?

b. If YES and it’s an FRCP/FRAP ( (Hanna/Burlington Northern)

i. ( Is rule consistent with Rules Enabling Act? (federal rules are almost never invalidated b/c they have already been scrutinized by SC and Congress) 
1. does not abridge/enlarge/modify any substantive right (REA) 
2. relates to enforcement of right (Burlington)
3. does not define a right itself (Burlington) 
ii. ( Is rule constitutional? 

1. arguably procedural
iii. If YES to both ( apply FEDERAL LAW as required by the Rules Enabling Act
iv. If NO to either ( apply state law 

c. If YES and it’s a STAUTE ( (Stewart v. Ricoh) 
i. ( Is statute constitutional?
1. arguably procedural
ii. If YES ( apply FEDERAL statute 
d. If NO (and instead there is judge-made federal common law or no rule) ( 
i. ( Is the STATE rule SUBSTANTIVE? (see chart at top of next page) 
1. If YES ( Rules Decision Act requires federal court to apply state substantive law (Erie) (when the rule DEFINES a party’s right)
2. If NO ( (maybe even apply procedural rules if . . . )
a. ( Is the rule OUTCOME DETERMINATIVE? (York modified by Hanna)
i. Think prospectively

ii. But non-compliance with state procedural rule will always be outcome determinative, so need to consider in terms of twin aims of ERIE (below) 

b. ( Twin aims of ERIE (York modified by Hanna) 
i. INTRASTATE FORUM SHOPPING (e.g. state to federal court)/INEQUITABLE ADMINISTRATION of law

1. would application of the federal rule encourage parties to flock to federal court to escape the state rule?  
c. If YES (TO BOTH) ( apply state law UNLESS there is a countervailing federal interest (e.g. right to jury trial) (Byrd – almost never applied outside of judge/jury issue)
i. ( If there IS countervailing federal interest, apply federal law 

d. If NO ( apply federal common law 

2. Also note:

a. If D wants to transfer case under §1404a from one federal court to another to benefit from more favorable state law ( NO GOOD! 
i. The state law where the case was originally filed follows the case

ii. ( Ds cannot forum shop, either!

	Substance
	Procedure

	Embodies important policy choice

Governs conduct in day to day life

Defines a right/duty
Applicability is specific to case
	Deals with convenience and efficiency

Means for enforcement of right

Applies inside the courtroom 
General applicability to all cases 


3. Seminal cases 
a. Erie v. Tompkins – P injured on RR property.  Under PA law, P would be trespasser.  Majority rule was that RR owes duty of ordinary care.  P sues in federal court on diversity.  HELD – state law includes statutory and common law; state law should apply in this case.  Exalts VERTICAL uniformity between state and federal courts within the same state (INTRASTATE uniformity).  (Erie does not prevent interstate forum shopping, however)
b. Guaranty Trust v. York – P files in federal court.  If she had filed in state court, NY statute of limitations would have caused her claim to be dismissed.  HELD – federal court sitting in diversity is really just an extension of state court such that it CANNOT afford recovery if the right to recovery would be barred in state court.  Purpose of diversity is to provide another forum, not another body of law 
i. RULE – outcome determinative test 

ii. RULE – prevent state ( fed forum shopping 

c. Ragan v. Merchants Transfer – P files in federal court on diversity.  Violation of state law on service of process.  Rule 3 is more liberal on deadline for service.  HELD – Rule 3 not broad enough to come into conflict with state law ( state law wins 
d. Byrd v. Blue Ridge – case on remand ( question of whether factual issue should be decided by judge or jury.  State didn’t have good reason for giving question to judge and federal system has strong interest in preserving jury right 
i. RULE – consider whether there is countervailing federal interest that substantially outweighs state interest.  

e. Hanna v. Plumer – view outcome determinative part of analysis prospectively with mind to aims of Erie.  Ask whether party would have filed in federal court in order to benefit from particular federal rule in question.  

f. Sibbach v. Wilson – SC affirmed order that party undergo physical exam pursuant to Rule 35 despite state policy forbidding compulsory physical exams.  *HELD – Rule 35 does not abridge/enlarge/modify any substantive rights*
g. Walker v. Armco (bizarre case) – P sues for negligence.  Service of process was not made until after 60 days from filing of complaint.  State law does not consider action commenced for purposes of SoL until service is made.  P argues Rule 3 governs when action is commenced for purposes of tolling SoL.  HELD – Rule 3 is not as broad as P asserts.  No indication that Rule 3 was intended to toll state SoL.  Rule 3 simply states that civil action is commenced by filing of complaint with court.  State service of process statute is integral part of SoL.  ( no federal rule on point.  (SoL is so close to line of substance v. procedure that Congress should stay out of it). 
h. Burlington Northern v. Woods – CoA assess damages as per AL law.  Argued that Rule 8 governs and therefore penalties are only appropriate if appeal was frivolous.  HELD – Rule 38 governs.  
i. RULE – direct collision

ii. RULE – Rule as means to enforce right (not define right) 

Ascertaining state law

1. Tools to determine:
a. State supreme court decisions

b. CERTIFICATION: 

i. Federal court can certify question of state law to state supreme court 
c. Statutes on point

d. Trends in other states

e. Law review articles 

f. *Do NOT have to follow intermediate state court decisions* 

2. CASE: Mason v. American Emery – There was Mississippi case law that followed minority rule.  New trend among states towards another rule.  HELD – state supreme court would likely change their direction if they had new case to consider.  

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^
PLEADING stage
Attacks based on the pleadings ( Rule 12b6
1. 12b6 failure to state a claim for which relief may be granted

a. Court does NOT consider evidence – based on the PLEADINGS
b. Generally:

i. no legally cognizable claim

ii. attacks sufficiency of allegations in the complaint in isolation 
iii. D asserts P does not have evidence on all necessary elements of 

iv. **If movant presents matters OUTSIDE THE PLEADINGS, it’s really a motion for SUMMARY JUDGMENT!  

c. CASE: American Nurses’ Association v. IL (when P may plead too much) – HELD – complaint cannot be dismissed merely because it includes invalid claims among valid claims.  

i. RULE – complaint should NOT be dismissed for failure to state a claim UNLESS it appears beyond a doubt that P can prove NO set of facts in support of his claim.  

ii. RULE – entire complaint cannot be dismissed just because one of the practices being challenged is lawful.  

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

AFTER DISCOVERY 
Resolution based on evidence revealed in discovery ( Rule 56
2. Rule 56 Motion for summary judgment (after discovery) 
a. Movant presents evidence 
i. E.g. P: D did this or D can’t prove this
ii. E.g. D: I did not do this or P cannot prove this 
iii. *If issue is OBJECTIVE (did he sign papers?) then can probably be proved

iv. *If issue is SUBJECTIVE (why did he go to Europe?) then can’t be proved 
b. Court takes evidence as TRUE and views in isolation– did movant prove his case?
i. If YES: Burden shifts to non-movant 

1. Non-movant presents evidence with affidavits, etc. 
a. Non-movant can challenge/refute anything movant said and show there IS a genuine issue of material fact 
2. If non-movant SHOWS there is a material conflict of evidence ( SJ DENIED 
c. WHO: 

i. Claimant can move

1. WHEN: any time after 20 days into commencement of action or after service of motion for SJ by adverse party

ii. Defense can move

1. WHEN: ANY time 

d. WITH (generally): with or without supporting affidavits 

i. CANNOT rely on pleadings b/c they are NOT evidence 

ii. Affidavits must contain facts that would be admissible at trial 

iii. Depositions

iv. Answers to interrogatories

v. Answers to requests for admission 
e. When PARTY WHO BEARS BURDEN OF PERSUASION AT TRIAL moves for SJ:

i. Can only support motion for SJ in ONE way:

1. movant must offer evidence that shows there is no genuine issue of material fact (with affidavits, documents, etc) ( viewed in isolation, reasonably jury could only find in favor of movant 
a. ANALYSIS: could jury only rule in favor of movant in light of this evidence? 

i. If YES ( burden of production shirts to non-movant.  

1. If non-movant CANNOT show there are genuine issues of material fact ( SJ GRANTED

2. If non-movant does prove there are genuine issues of material fact ( SJ denied 

ii. If NO ( SJ denied (Cross case) 
f. When PARTY WHO DOES NOT BEAR BURDEN OF PERSUASION AT TRIAL moves for SJ:

i. Can support motion for SJ in TWO ways:
1. produce evidence that demonstrates there is no genuine issue of material fact ( viewed in isolation, reasonably jury could only find in favor of movant OR
2. point out that other party has no evidence on at least one element of their claim (Celotex) (do NOT have to present new evidence to show this, necessarily) 
a. If satisfied ( burden shifts to non-movant.  
b. Non-movant can either show:

i. There is genuine issue of material act; movant has not made there case b/c I refute one of the points they made in support of their case OR

ii. I actually DO have evidence on all points of my claim
g. STANDARD – no genuine issue as to any material fact and moving party is entitled to judgment as a matter of law.  

i. In light of evidence viewed most favorably to non-movant, reasonable jury could only rule in favor of movant 
ii. Court MUST consider substantive evidentiary burden (Anderson v. Liberty Lobby)
iii. Inferences to be drawn from movant’s materials must be viewed in light most favorable to non-movant 

iv. SJ is INAPPROPRIATE when:

1. inferences must be drawn based on personal motive, intent, or subjective feelings (Cross) 
h. SCOTUS says – APPLY SJ MORE LIBERALLY!

i. CASES

1. Celotex – P sues Celotex claiming that her husband died b/c of exposure to D’s products.  D moves for SJ claiming P failed to produce evidence that any of their products were proximate cause of decedent’s death; P failed to answer in interrogatories any witness who could testify that decedent was exposed to D’s products.  P comes forth with 3 documents that there is material issue of fact: deposition decedent, letter from decedent’s employer, and letter from insurance company to P’s attorney.  D asserts these documents are inadmissible hearsay.  
a. RULE – SJ appropriate when party who will bear burden of proof at trial fails to make showing sufficient to establish evidence of essential element of their claim.  

2. Anderson v. Liberty Lobby – use substantive evidentiary standard when deciding SJ. 

3. Matsushita v. Zenith 

i. CASES generally:

i. CASE: Lundeen v. Cordner – (intervening party moved for SJ) man has life insurance policy, names 2 children from first marriage as beneficiaries.  2nd wife intervenes, claiming man did everything he could to change policy to include children from 2nd marriage.  2nd wife moved for SJ, claiming there is only ONE legitimate outcome in light of the facts.  Granted ( 1st wife appeals.  1st wife must show there is material issue of fact.  HELD – SJ affirmed 
a. 2nd wife (movant) bore burden of production ( burden shifted to 1st wife, who did not bear burden 

2. Should not have trial just so party can have opportunity to cross-examine 

3. Key witness (insurance agent) was UNBIASED and also UNREACHABLE 

ii. CASE: Cross v. US – (P moves for SJ) income tax refund case; was professor entitled to make deductions for summer travels.  HELD – no SJ.  Essential facts are hotly contested ( material issues of fact.  Judge cannot draw fact inferences when determining SJ.  
a. Cross (movant) did not bear burden of production 

2. Government should have opportunity to cross-examine P b/c the case turns on P’s INTENTION (not existence of fact as was case in Lundeen). 
3. Court was suspicious of P’s claim, so wanted to send him to trial 

4. Determinative questions relate to state of mind 

iii. CASE: Adickes v. Kress – white teacher takes students out for lunch.  Alleges that she was discriminated against by police officer in conspiracy with restaurant owners.  Restaurant moves for SJ.  HELD – Kress failed to prove that there was NO police man in the restaurant ( there is material issue of fact for the jury to decide.  Reasonable jury could infer there was conspiracy if the police officer was present.  
a. Kress (movant) did not bear burden of production 

2. RULE – inferences from underlying facts contained in movant’s materials must be viewed in light most favorable to non-movant.  

3. RULE – movant must establish that there are NO material issues of fact

4. RULE – if movant does NOT show absence of material issue of fact, then non-movant does not have to bear any burden 

5. RULE – if movant DOES show absence of material fact, burden shifts to non-movant

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Generally, motions for SJ, renewed/judgment as a matter of law should all have same standard 

DURING/AFTER TRIAL
Taking the case away from the jury
1. Generally: GAP v. CONFLICT
a. Distinction depends on what inferences the court is willing to make from the evidence

b. GAP ( party with burden of persuasion has not done it’s job

c. CONFLICT ( jury must decide 

2. Rule 50a judgment as a matter of law – grant is extremely rare, but still need to make motion in order to preserve question for court after verdict 
d. WHO: any party

e. WHEN:

iv. After non-movant has been heard on issue

v. Before case is submitted to jury 

f. STANDARD: no legally sufficient evidentiary basis for reasonable jury to find for non-movant on the issue 

vi. Court is really saying the party hasn’t come forth with ‘enough’ evidence to change the status quo 
vii. Consider evidentiary standard of proof at trial 

viii. View evidence in light most favorable to non-movant 

ix. If there is CONFLICTING evidence, the case MUST be submitted to the jury! 

g. **MUST move for judgment as a matter of law b/f submission to the jury in order to preserve right to make renewed motion for judgment as a matter of law after jury returns verdict**
h. CASE: Denman v. Spain – P sues D for injuries from car crash; alleged negligence.  Jury finds for P.  D filed for renewed judgment as a matter of law ( granted. P appeals.  P’s only evidence went to fact that D was driving fast.  HELD – for D.  Burden was on P to prove by preponderance of evidence and P only presented possibilities.  No reasonable jury would say that P met her burden of proof.  
i. CASE: Galloway v. US – P wants to recover for disability.  D moves for judgment as a matter of law.  Granted ( P appeals.  P’s evidence has HUGE gaps, some is speculative.  HELD – judgment as matter of law affirmed.  Gaps and omissions lead to NO favorable inferences.  Mere speculation is not enough.
x. ANALYSIS:

1. determine elements of claim

2. consider reasonable jury standard (enough evidence?) 

j. CASE: Hartwig v. Kanner – D signs promissory note to repay P.  D does not pay.  P sues.  P moves for judgment as a matter of law.  Granted ( D appeals.  D claims promissory note was void due to misrepresentation.  D argues P’s credibility is a MATERIAL ISSUE OF FACT.  D bears burden of showing misrepresentation.  D did not bear burden to prove misrepresentation, so even if the jury didn’t believe P, D would still have to prove that there was misrepresentation.  (P basically asserted that D could not make its defense, so it should win as a matter of law) 
xi. Directed verdict for P

xii. Once D asserted defense, burden of persuasion fell on him to prove it 

3. Rule 50b renewed motion for judgment as a matter of law

k. **MUST move for judgment as a matter of law b/f submission to the jury in order to have preserved right to make renewed motion for judgment as a matter of law after jury returns verdict** 

l. WHEN: court does not grant motion for judgment as a matter of law at the close of all evidence ( deemed that court reserves the legal questions raised by the motion for judgment as a matter of law until after the jury reaches its verdict.  

i. Movant may make renewed motion for judgment as a matter of law within 10 days after entry of judgment 

m. STANDARD: no legally sufficient evidentiary basis for reasonable jury to find for non-movant on the issue 

ii. Court is really saying the party hasn’t come forth with ‘enough’ evidence to change the status quo 
iii. Consider evidentiary standard of proof at trial 
iv. View evidence in light most favorable to non-movant 

n. WHAT:

v. If verdict was returned, court may:

1. allow judgment to stand

2. order new trial

3. direct entry of judgment as a matter of law for the movant

vi. If no verdict was returned, court may:

4. order new trial

5. direct entry of judgment as matter of law for movant.  
o. CASE: Baltimore and Carolina Line v. Redman – D moved for judgment as matter of law.  Denied.  Jury finds for P.  D appeals.  

vii. RULE – sufficiency of evidence is question of law to be resolved by the court
4. **Court may deny motion for judgment as matter of law, let jury decide, and then grant renewed judgment as a matter of law b/c, if the decision gets appeals and reversed, the appellate court can just reinstate the jury verdict.  If the court entered judgment b/f the verdict, there would have to be a whole new trial! 


5. Rule 59 Motion for New trial for any part of the case 
a. Judge is expressly allowed to weigh the evidence 
b. Can be granted on all/some of the issues in the case 
c. STANDARD: 

i. Highly relevant, NEW information available 

ii. Improper admission of evidence, improper jury instructions, etc. 

iii. Jury verdict is contrary to the clear weight of the evidence OR
i. Consider evidentiary standard of proof at trial 
iv. Verdict is based on false evidence OR

v. Verdict would result in miscarriage of justice 

vi. There is new relevant evidence that could not have been found before 

6. Party may present evidence not presented at trial in the form of AFFIDAVITS 

d. WHEN: within 10 days after entry of judgment 
e. CASE: Aetna v. Yeatts – Yeatts makes claim against insurance provider.  Insurance provider claims he was engaged in abortions.  Question goes to jury.  Jury decides he was not engaged in abortions.  P did not move for judgment as matter of law b/f case went to jury.  P moves for new trial b/c verdict was contrary to credible evidence.  HELD – new trial.
vii. RULE – when there is evidence in support of both sides, judge may NOT make judgment as matter of law (jury just decide weight and  of evidence).

viii. RULE – judge may grant motion for new trial if he thinks the jury got it wrong.  Judge’s thoughts on the credibility of the evidence can come in.  
6. Judgment as matter of law v. new trial 

f. Threshold for new trial is LOWER (easier to get new trial than judgment as a matter of law) 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

In/Voluntary Dismissal and Default 

VOLUNTARY Dismissal by P 

1. Generally
a. Puts parties in position they were in before litigation began 

b. Reasons why P may want to dismiss:

i. Not likely to win

ii. Tactic to harass D

iii. Change forum

iv. Case has settled out of court 

2. Rule 41a1 – without order of court
a. WHAT: voluntary dismissal by P WITHOUT order of the court
b. WHEN: any time b/f service by adverse party of an answer OR before motion of SJ 

c. WHAT EFFECT: generally without prejudice (can refile) 

d. NOTE: can only dismiss ONCE; if you dismiss again, it’s an adjudication on the merits and is PRECLUSIVE 
3. Rule 41a2 – with order of court 
a. WHAT: dismissal after time for 41a1 dismissal such that there needs to be order of the court 
b. WILL BE DENIED IF:

i. D has counterclaimed and that counterclaim cannot proceed independently 
4. Rule 41d – duplicative costs 
a. If P has dismissed once and then refiles same claim against same D, court may order that P pay for duplicative costs (e.g. attorneys fees but NOT most discovery costs) 

INVOLUNTARY Dismissal  (D or Court against P)
1. Rule 41b 

a. WHAT: motion by D to dismiss action/claim for failure of P to prosecute/use due diligence 
i. Court has inherent discretionary power to dismiss if P does not use due diligence 
b. WHAT EFFECT: adjudication ON THE MERITS (presumptively WITH prejudice) 
c. PURPOSE: safeguard against delay in litigation and harassment of D 

d. CONSIDERATIONS:

i. P’s failure to comply with deadlines

ii. Effect of failure on judge’s time

iii. Prejudice caused to D by P’s delinquency 

iv. Probable merits of suit 

v. Does case have social objectives/value ( consequences of dismissal? 

e. Also note:

i. Court does NOT have to give P notice of intention to dismiss 

ii. Court may dismiss sua sponte 

iii. Court has inherent authority to impose sanctions on counsel rather than dismiss 

DEFAULT Judgment (P against D)
Court disfavor default judgment b/c often due to carelessness of counsel; would prefer case be decided on merits 
1. Rule 55
a. WHAT: default judgment against D
b. WHEN: D has failed to plead or otherwise defend 

i. If D does file answer, files pleading, case was at issue, etc., Rule 55 DOES NOT APPLY and default judgment is NOT proper (D still loses, but judgment would be judgment on the merits) 
ii. E.g. D never shows up 

c. WHAT EFFECT:

i. P does not have to satisfy burden of production/persuasion 

ii. P automatically gets relief he prayed for (but no more) ( Rule 54c 

d. NOTE: if D has appeared, he shall be served with written notice of application for judgment at least 3 days prior to hearing on application for default judgment 

e. By CLERK/COURT

i. When P’s claim is for certain sum (e.g. contract issue) ( CLERK
ii. All else ( COURT 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Trial
Juries

	Benefits of Juries
	Drawbacks of Juries
	Benefits of Judges

	Good at making communal judgments/interpreting community norms
	They work in isolation/are not transparent
	They have certain expertise in legal matters; ‘textual exegesis’ 

	Lend legitimacy to court system 
	Inefficient in terms of time and money
	Judgments are generally uniform from case to case 

	12 minds better than 1 ( better/more accurate decisions 
	Lack uniformity of judge-made decisions 
	In certain cases, we want judge to articulate rule that will be binding on future cases 

	Focus on fairness/do more substantive justice 
	Jury may not be representative of community as a whole 
	

	Jury is bulwark against governmental tyranny 


	Jury is not well-equipped to deal with technical/very complex issues 
	


1. Generally

a. JUDGES

i. Address questions of LAW (e.g. procedural issues) 
b. JURIES

i. Address particularized questions of FACT 

ii. 7th amendment preserves right to trial by jury (does not guarantee and is not operative on the states) 

2. Burden of proof

a. Burden of PRODUCTION

i. Generally on P

1. D must generally meet burden of production with affirmative defenses 

ii. Must produce at least minimum amount of evidence to satisfy standard of proof such that reasonable jury could find in his favor 

b. Burden of PERSUASION 

i. If burden of production is met ( 

ii. STANDARDS

1. preponderance of evidence (many civil cases) = more than 50%

2. clear and convincing (e.g. libel and slander)

3. beyond a reasonable doubt (criminal cases) 

c. Usually both burdens fall on same party but sometimes burden of production is on P and then burden of persuasion shifts to D

i. E.g. employment discrimination cases under Title VII 

1. P must make prima facie case of discrimination (
2. D must show by clear and convincing evidence that firing was not racial 

Right to Jury Trial
1. Generally
a. 7th/Rule 38 only operates in federal court 

i. PRESERVES right to jury; does NOT guarantee 

b. can be invoked by either party; court can also empanel jury sua sponte 

2. Threshold question: does 7th amendment apply to particular case/claim?

a. Cases at LAW ( JURY (TORT is classic legal claim for jury) 
i. Relief: 

1. damages 

b. Cases at EQUITY ( JUDGE 

i. Relief:

1. when law does not provide adequate remedy

2. injunction

3. restitution

4. rescission 

5. reformation of contract 

c. RULE for mixed cases of law and equity

i. Legal issue must be tried by jury FIRST (e.g. claim for damages in the alternative)
ii. Judge can determine equitable issues SECOND (e.g. claim for injunction) 
1. even if equitable claims predominate (Dairy Queen) 

d. Characterizing as legal v. equitable: (Curtis test) 
i. Is remedy sought equitable or legal?

1. this is MOST IMPORTANT 

2. DAMAGES

a. Legal when:

i. Compensatory 

ii. Punishment for culpable behavior 

b. Equitable when:

i. Restitution 

ii. Is claim analogous to legal/equitable claim that existed in 18th century England before merger?

1. focus on nature of particular ISSUE and not character of overall action

3. CASES:

a. Beacon Theaters (SCOTUS) – Beacon tells Fox he believes Fox is violating Sherman Antitrust.  Fox sues Beacon for declaratory (Fox not actually violating Antitrust) and injunctive relief (Beacon cannot file Antitrust case until current case is decided upon).  Beacon counterclaims for damages and demands a jury trial.  Both claims turn on whether Beacon and Fox were engaged in substantial competition.  HELD – b/c Beacon would have had jury trial if he had raced to court first, there should be jury trial of legal issues first.  Whatever injunctive relief Fox might be entitled to could be given by the court after the jury renders its verdict SO issues can be settled in one case. 
i. RULE – in mixed case, legal issues must be tired by JURY first b/f equitable issues such that the judge will be bound by the decisions of the jury and not the other way around 
b. Diary Queen – Dairy Queen sues on claim of default of payment provision.  Requests injunctive relief and accounting (both classic equitable forms of relief).  HELD – Action occurs pursuant to contract ( this is LEGAL issue.  Doesn’t matter that party tried to dress up legal issue as equitable in the pleadings.  
i. RULE – Can ONLY get equitable remedy when there is NO adequate remedy at law 

1. Standard – very heavy burden; e.g. relief would be of such complicated nature that only judge could adequately decide 

ii. RULE – if issue would have been decided by jury in 1791, then party has right to jury on that issue 

c. Katchen – bankruptcy claim

i. RULE – when there is specific statutory scheme contemplating prompt trial without intervention of jury ( judge decides 

d. Curtis v. Loether – P sues under Civil Rights Act.  

i. ANALYSIS:

1. is claim analogous to one that existed in 1791?

2. is form of relief requested a traditional form of LEGAL relief or EQUITABLE relief? 

ii. Note: money may be restitution (equitable) or compensatory (legal) ( TRICKY! 

e. Tull v. US (SCOTUS)

i. ANALYSIS:

1. find analog of statutory action to 18th century British action prior to merger
2. determine whether remedy is equitable or legal

a. THIS IS MORE IMPORTANT THAN FINDING ANALOG

f. Chauffeurs, Teamsters, and Helpers Local v. Terry – employee wants backpay (compensatory damages) for union’s alleged breach of duty to fairly represent (mix of legal and equitable).  Ps demand jury.  HELD – backpay is LEGAL remedy ( jury 
i. ANALYSIS: (Tull)

1. find analogy of statutory action to 18th century British action ( 
2. determine whether relief is equitable or legal 

ii. RULE – focus on nature of particular ISSUE and not character of overall action
iii. RULE – damages may be equitable when:

1. are for restitution

2. monetary aware is incidental to or intertwined with injunctive relief 
iv. Brennan concurrence – wants historical analog analysis TERMINATED 
1. Proposed new rule – If relief is kind that was historically available from courts of law, parties have constitutional right to jury UNLESS Congress has permissibly delegated particular dispute to another body and jury trials would frustrate Congress’ purposes in enacting a particular statutory scheme 
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Effect of Judgment

Things that have preclusive effect:
· 2nd voluntary dismissal (not issue) 
· Involuntary dismissal under Rule 41b unless based on jurisdiction, venue, failure to join party s
· Default judgments (not issue) 
· 12b6 on claim preclusion (not issue) 

· summary judgment 

· judgment as matter of law 

Claim/Defense Preclusion (res judicata) – used as affirmative defense/P tool in second suit 
As affirmative defense ( file for SJ and attach judgment from previous suit 

1. Generally

a. Prior judgment on merits may have conclusive effect as to matters that were offered to sustain/defeat the claim and any other admissible matter that might have been offered
b. Rule 18a says parties may join claims, but claim preclusion doctrine may prevent litigation of related claims later if they are not asserted initially 

c. Preclusion may be waived unless it is asserted at early stage of litigation 

d. Purposes:

1. judicial efficiency

2. fairness to D: should not have to defend 2 when could defend 1; P could dupe into not defending zealously on small claim and then pursue larger later

3. fairness to P: D must assert all defenses the first time around 

4. finality/consistency/legitimacy of judgments 

e. CASE: Rush v. City of Maple Heights – P gets into bike accident.  Wants to sue separately for injury to person and injury to bike.  HELD – P is precluded from asserting second claim b/c single tort can only be basis for one action.  
2. DOCTRINE: 

a. If party advances a claim or could have advanced a claim and prior case is adjudicated on the merits, party is precluded from asserting claim in a subsequent case 

b. When P wins:

1. all claims that could have been asserted in initial case arising from same transaction or occurrence are MERGED together and subsequently precluded 

c. When P loses:

1. subsequent claims are BARRED 

d. Defense preclusion

1. arises when:

1. former D asserts claim against original P; OR
a. if D asserted counterclaim in first action, D was acting like P and needed to assert all logically related claims at once 
b. if D did not assert counterclaim, Rule 13a COMPULSORY COUNTERCLAIMS controls (NOT RJ) 
c. RULES:

i. Federal: must assert initially or be barred 

ii. State common law: do not have to assert 

iii. State minority rule: Mitchell: if D brings affirmative defense, D must bring related counterclaims in initial case 
2. original P sues D again and D asserts defense that was equally available in the first action (really only comes up in cases to enforce judgment v. D) 
3. REQUIREMENTS: (if satisfied, claim preclusion can be asserted) 
a. CLAIM defined as (discuss other approaches for state court if there’s time) 
1. (MAJ) same transaction or occurrence; logical relationship b/t two claims 

1. most expansive ( precludes the most claims 

2. assertion of relief for invasion of same right OR

3. claims arise from same wrongful act OR

4.  (MIN) claims turn on or would be proven by same evidence 

b. JUDGEMENT
1. valid and final
2. on the merits 

1. cannot be based on ancillary or procedural matter e.g. no personal jurisdiction

3. Special cases 

1. SJ/JMOL/RJMOL 
2. Involuntary dismissal DOES have claim preclusive effect 

3. Default judgment DOES have claim preclusive effect 

4. 12b6 dismissal maybe has claim preclusive effect 
a. NO preclusive effect on issues underlying claim
c. PARTIES
1. parties must be IDENTICAL and in the same posture 

1. includes parties in privity with original parties 
2. CANNOT be asserted by OR against someone who was stranger to first case 

a. EXCEPTION: class actions (Ps are bound by judgment) 

2. CASE: Matthew v. NY Racing – in initial case, P sues employees.  P loses.  In subsequent case, P sues employer.  D moves for SJ on ground that P is claim precluded from maintaining case (respondeat superior – if employees committed no wrong, employer cannot possibly be liable).  HELD – for D; SJ granted 

d. ACTUALLY CONSIDERED

1. claim in 2nd suit involves matters that were actually considered in the 1st suit
4. Exceptions:

a. When conduct that was subject of first action continues after the judgment (though issue preclusion may apply) 

b. When prior judgment was obtained by fraud

c. When there was clear jurisdictional defect that should have prevented first court from hearing case

d. NOT an exception: when 2nd suit is dismissed for RJ and the initial case is subsequently effectively overruled (Federal Dep’t Stores v. Moite) 
Stare Decisis

1. Purpose

a. Uniformity ( fairness to parties

b. Efficiency (saves courts times and resources)

c. Legitimacy/certainty/stability 

	Claim Preclusion
	Stare Decisis

	Applies only to parties to particular case
	Applies to all litigants

	Applies to matters of fact and application of law to that particular fact condition 
	Applies to announcements of principles of law and application of law to fact

	Absolute doctrine
	Not absolute; courts do overrule precedent

	Waivable
	Not something party would waive 

	Operates in EVERY court (interjurisdictional by way of Full Faith and Credit clause) 
	Applies to courts within jurisdiction 

	
	Applies only to matters actually decided 


Issue Preclusion (collateral estoppel)

1. Generally

a. Issue of fact or law actually litigated and resolved by valid final judgment binds the parties in subsequent action whether that action is for the same claim or a different claim 

b. May be waived if not asserted early in trial 

c. GOALS:

1. efficiency

2. fairness

3. finality 

2. DOCTRINE

a. Right/question/fact distinctly put in issue and directly determined by court of competent jurisdiction as ground of recovery cannot be disputed in subsequent suit even if second suit is for different cause of action 

3. REQUIREMENTS:

a. SAME ISSUE 

1. HYPOs where there are multiple parties; duty to one party may not be same as duty to another 

2. NOTE: RJ does not apply to unmixed questions of LAW 

1. NEW RULE from SCOTUS:

a. When claims b/t same parties are the SAME or closely related, it is NOT necessary to characterize them as issue of fact or law for purpose of issue preclusion 

3. NOTE: judicial declaration or change in relevant law may render issue preclusion inapplicable ( change in legal principles 
1. Consider:

a. Reliance interest of the parties

b. Litigants need for finality

c. Extent to which many others might be affected by similar rule 
b. ACTUALLY LITIGATED (quality of judgment) 
1. issue must have been actually litigated

2. parties must have aggressively litigated on this issue 

3. Does NOT include:

1. judgment by confession

2. consent 

3. default judgment 

4. 12b6 failure to state a claim on which relief can be granted 

c. ACTUALLY DECIDED

1. issue must have been decided by first court

d. NECESSARY TO JUDGMENT

1. determination of issue must have been necessary to court’s judgment 

1. matter is necessary to judgment when the opposite conclusion on that issue would have changed the conclusion of the case 

2. if decision could have been based on a number of grounds, there cannot be preclusive effect on any of the issues 
3. EXCEPTION:

1. Alternative grounds: when P loses suit on alternative grounds, there can be preclusive effect for either/both grounds in subsequent suit even though the issue was not necessary to the judgment (strict application of ‘necessary to judgment’ rule would prevent D from relying on previous judgment

a. POLICY: 
i. P could have appealed;

ii. P had every incentive to litigate zealously;

iii. not sure about jury seriousness but that’s OK ( 

e. ADVERSITY
1. Technically, parties must be adverse to each other in first suit in order to assert issue preclusion against one another in a subsequent suit 

2. EXCEPTION: in truth, some issues will actually be the same issue like whether one party ran a read light 
4. MUTUALITY (does not come up in claim preclusion b/c you already need same parties!) 
a. STATE court

1. RULE: strangers to first case cannot assert issue preclusion or have issue preclusion asserted against them, i.e. can only be asserted against a party who can assert it in return 

b. FEDERAL court EXCEPTIONS that MAY be applied in state court 
1. BERNARD – issue preclusion can ALWAYS be asserted against repeat Ps
1. DEFENSIVE non-mutual issue preclusion 

2. PARKLANE – court has discretion to allow OFFENSIVE non-mutual issue preclusion when:
1. P could not have intervened 
2. D did have incentives to aggressively and fully litigate issue 

3. there is not a threat of inconsistent judgments 

4. D had benefit of full discovery/hearing/trial 

3. indemnity circle/vicarious liability 
a. HYPO:

i. A1: P v. Employee

1. Employee not negligent

ii. A2: P v. Employer

1. Employer asserts issue preclusion against P
5. CASES: 

a. Cromwell v. City of SAC – issuance of bonds.  In first case, it was determined that there was fraud involved in issuance of the bonds.  In 2nd suit, Cromwell CANNOT claim there was no fraud in issuance of the bond b/c the issue was litigated and decided in the first suit; his termination would bind ANYONE with regard to this issue.  

6. Actually decided/Necessary to Judgment HYPOS (assume no compulsory counterclaim/pure contributory negligence) 
a. HYPO 1

1. A1: P v. D for car crash
1. D denies negligence asserts contributory negligence

2. general verdict for D 

2. A2: D v. P 

1. D CANNOT rely on 1st judgment to say P was negligent; 1st judgment has NO preclusive effect b/c we don’t know what was actually decided or was necessary to judgment 
b. HYPO 2 

1. A1: P v. D (Smith trips) 
1. D defends by arguing he didn’t own land; P was contributorily negligent

2. general verdict for P

2. A2: P v. D (daughter trips) 
1. D IS precluded from defending on ground that he didn’t own land b/c that issue has been decided and was necessary to previous judgment

a. P could only win verdict if he prevailed on BOTH issues (D did own land and P was not contributorily negligent)
b. The issue of ownership was necessarily decided (despite general verdict) and was necessary to the judgment 
c. HYPO 3

1. A1: P v. D and R for car crash

1. special verdict that all 3 negligent

2. P loses b/c he was contributorily negligent; verdict for D and R 

2. A2: R v. D

1. NO issue preclusion for either party b/c only finding of P’s negligence was essential to judgment in first case (if D and R had NOT been negligent, they still would have won the first case)
d. HYPO 4

1. A1: P v. D and R for car crash

1. general verdict for P 
a. we KNOW P was NOT contributorily negligent and we KNOW D and R WERE negligent 

b. there IS preclusive effect b/c these findings were necessary to the judgment 
2. A2: R v. D

1. D can assert issue preclusion such that R’s negligence is proved ( D wins b/c R was contributorily negligent  
2. HOWEVER, D and R were not in adverse posture in the first case

a. D’s duty to R may be different from D’s duty to P, in which case the issue would not really, truly be the SAME ISSUE 
s

e. HYPO 5 

1. A1: P v. D

1. general verdict for P

2. D impleads R, both D and R negligent

a. If D was found to have sped and R ran red light, these issues are going to be the SAME EXACT issue in subsequent case

2. A2: R v. D 

1. negligence of D and R were both necessary to judgment ( D can rely on issue preclusion to prevent R from religitgating issue of his negligence 

a. speeding and running light are same issues that were actually present in previous suit 

f. HYPO 6 (ALTERNATIVE GROUNDS) 
1. A1: P v. D
1. D was not negligent and P was contributorily negligent ( D wins

2. A2: D v. P
1. RULE – when P loses suit on alternative grounds, there can be preclusive effect for either/both grounds in subsequent suit even though the issue was not necessary to the judgment (strict application of ‘necessary to judgment’ rule would prevent D from relying on previous judgment
a. POLICY: P could have appealed; P had every incentive to litigate zealously; not sure about jury seriousness but that’s OK ( 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

Appellate Matters 

1.  Rule 6b


a. NO time extensions for motions under Rule 60 or 59
2.  Rule 60 Relief from Judgment or Order – does NOT affect finality of judgment 
· At ANY time court may grant relief from: 
· Clerical mistakes in judgments, orders, or other parts of the record arising from oversight or omission
· Within 1 year of judgment, court may grant relief from:

·  Mistake, inadvertence, surprise, or excusable neglect 

· newly discovered evidence which due diligence would not have produced in time to move for new trial under Rule 59b 

· fraud, misrepresentation, or misconduct 

· Within reasonable time

· Judgment is void 

· Judgment has been satisfied, released or discharged by prior judgment 

a. E.g. party asserted issue preclusion based upon previous case and then judgment in that case was changed 

· Any reason justifying relief from operation of judgment 

· RELIEF – usually a new trial.  Strategically, it is good to appeal in addition to making such motion 

Rule 59 Motion for NEW TRIAL and to AMEND/ALTER judgment 

· TIME: within 10 days of judgment 
· See above for standard re: new trials 
Rule 4 of Appellate Procedure

· Timely filing of Rule 59e motion will toll deadline for notice of appeal 
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^

When a party can invoke the appellate process 
1. RULE 28 USC §1291 “Courts of Appeals shall have jurisdiction of appeals from all final decisions..”
a. Can only appeal FINAL JUDGMENT
i. Final when there is nothing left to do but execute the judgment (relief must be awarded)
2. POLICY:

a. Want all appeals to be consolidated into one appeal ( need to wait until case is totally done
3. Ways to AVOID final judgment rule:

a. Rule 54b
i. IF multiple claims/multiple parties (
1. court may enter final judgment on one or more but not all claims or parties 
ii. IF district court makes express determination that it would make sense to appeal case immediately 

1. balance prejudice to losing party against need to conserve judicial resources 

iii. IF district court makes express direction for judgment 

iv. THEN ( party against whom claims was resolved adversely may appeal 

b. 28 USC §1292(b)

i. Special class of interlocutory orders are immediately appealable when:

1. district judge determines order involves controlling question of law as to which there is substantial ground for difference of opinion
2. immediate appeal form order may materially advance ultimate termination of the litigation  

3. THEN (
a. District court must make CERTIFICATION to this effect 

b. Party has 10 days from certification to go to CoA and ask them to hear appeal

c. CoA has DISCRETION 

c. 28 USC §1292(a)(1)

i. interlocutory orders granting/denying/modifying INJUNCTION relief may be immediately appealable 

d. Collateral Order Doctrine 

i. WHAT: some appeals must go through immediately b/c waiting would render them useless 

1. VERY narrowly construed 

2. PJ determination is NOT collateral order 

ii. RULE:

1. issue must be conclusively resolved

2. issue must be totally collateral from the merits

3. issue would not be effectively reviewable after final judgment 
iii. CASE: Cohen – NJ statute required posting of bond by Ps so that if they lost, they could cover D’s costs.  D appeals court’s refusal to enforce the statute.  HELD – collateral order doctrine applied 


	§1291
	NY Rule – interlocutory appeals

	Efficiency – under contrary approach there are multiple appeals in every case.  Under §1291 approach, you consolidate appeals 
	Efficiency – think case of PJ; case could be thrown out after total litigation if it’s decided on appeal that there was no PJ! 

	Fairness – contrary approach allows wealthy parties to just appeal and appeal and suck their opponents dry 
	Fairness 

	If party who lost on interlocutory order wins anyway; this eliminates need to litigate each interlocutory order 
	


^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^
Standard of Review at Appellate Level 

1. 3 principle standards
a. De Novo

i. APPLIES TO: decisions of law/mixed questions of law and fact 
ii. STANDARD: 

1. no deference

2. CoA reviewing anew 

3. CoA makes same inquiry as trial court 

b. Abuse of Discretion

i. APPLIES TO: discretionary matters

1. e.g. deciding whether to grant preliminary injunction; discovery orders 

ii. STANDARD:

1. substantial deference

2. check only to see if there was abuse 

c. Clear error 

i. APPLIES TO: decisions of fact/mixed questions of law and fact 
ii. STANDARD: 

1. substantial deference

2. mere disagreement in close cases is insufficient 

iii. NOTE: when jury makes decision of fact, CoA reviews as judge’s denial of judgment as a matter of law 
1. ( STANDARD: no reasonable jury could have reached the conclusion as a matter of law 

a. very deferential 

2. Rule 52(a) findings of fact should only be set aside when finding was clearly erroneous 

	Trial court
	Jury
	Court of Appeals

	Expertise in reviewing evidence and assessing whether certain matters have transpired 
	Juries play checking function to prevent miscarriages of justice 
	Powers reserved to reviewing matters of LAW with DE NOVO standard 

	Get to judge credibility of LIVE witnesses (as opposed to appellate just getting cold record) 
	Particular expertise in embodying communal values


	

	Systemic interests
	12 minds are greater than 1 
	


RJMOL











New Trial
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